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[THE] GENERAL CLAUSES ACT, 1897 (Contd.) 

26. Provision as io offences punishable under <wo or more enactments.— 
Where an act or omission constitutes an offence under two or more enact¬ 
ments, then the offender shall be liable to be prosecuted and punished under 
either or any of those enactments, but shall not be liable to be punished 
twice for the same offence. 

[Cf: Interpretation Act, 1978 (1978, C. 30), S. 18.] 


SECTION 26 — SYNOPSIS 

I. INTRODUCTORY MATTERS. 

1. Principle and associated maxims. 

2. Object of the section* and need for 

such a provision. 

3. The maxim generalia specialibus non 

derogant — Not applicable. 

n. CONSTITUTIONAL AND ANALOGOUS 
PROVISIONS AND ENGLISH AND 
AMERICAN LAW. 

4. Constitutional provision. 

5. Analogous provisions — Section 71» 

Penal Code. 

6 . Section SOO, Code of Criminal Proce¬ 

dure. 1973. 

7. ■nglish and American law. 

ni. ANALYSIS. 

S. Analysis of the section (enactments, of¬ 
fences, prosecutions punishment). 

rV. ENACTMENTS. 

9. Two enactments. 

V. OFFENCES, 

10. Two offences, 
tl. Single offence. 

IS. Distinct offence. 

IS. Same offence (General). 

(A) Identity of Ingredientg. 

(B) The case of continued falinro. 

(C) Different procedure or punish¬ 
ment. 


(D) Necessity of sanction or complaint 
far prosecution. 

VI. PROSECUTION. 

14. Double prosecution. 

15. Prosecution under either en^tment. 

16. Choice of prosecution. 

VII. PUNISHMENT. 

17. Double punishment. 

18. Acquittal — Effect of, 

VITI. CASE T AW RELATING TO SPECI¬ 
FIC ENACTMENTS — INDIAN PENAL 

CODE 

19. Penal Code and Co-operative Societies 
Acti 

20. Section 161, Penal Code and Preven* 
tion of Corruption Act. 

21. Section 177. Penal Code and Income- 
tax Act. 

22. Section 183, Penal Code and Municipal 
Acts. 

23. Section 193, Penal Code and Income- 
tax Act. 

24. Section 201, Penal Code — Two acts of 
concealment. 

25. Sections 279 and 338, Penal Code and 
Motor Vehicles Act. 

26. Section 292, Penal Code and Press 
Laws. 

27. Section 304-A, Penal Code and Sec¬ 
tion 101, Railways Act. 

28. Section 337, Pen^ Code and Section 
101, Railways Act. 


**A'' in ffie citations stands for AIR 
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Section 26 — Synopsis (contd.) 

29. Section 353, Penal Code and Section 
101, RaUways Act and Section 

U. P. Municipalities Act. 

30. Section 353. Penal Code and saies 

31. Sections 363 and 498, Penal 

32. Section 379. Penal Code and Land Re¬ 
venue Act. ^ ^ a 

33. Sections 403 to 406, Penal Code ana 
Coal Mines Provident Funds Act. 

34. Sections 403 to 406, Penal Code ana 
Employees’ State Insurance Corpora¬ 
tion Act. 

35. Section 409, Penal Code and Insolvency 

laws. _ 

36. Section 409, Penal Code and Insurance 

37. Sections 408 and 409, Penal Code and 
Prevention of Corruption Act. 

38. Sections 411 and 414. Penal Code and 
Section 19, Arms Act. 

39. Section 427, Penal Code and West 
Bengal Premises Tenancy Act. 

40. Section 429, Penal Code and Motor 
Vehicles Act. 

41. Section 467, Penal Code and Co-opera¬ 
tive Societies Act. 

IX. CASE LAW RELATING TO ENACT¬ 
MENTS OTHER THAN THE PENAL 

CODE. 

42. Section 19. Arms Act and Police Act. 

43. Companies Act — Different offences. 

44. Section 7, Criminal Law Amendment 
Act and Section 104, Bombay Indus¬ 
trial Relations Act. 

45. Customs Act — Different offences. 

46. Customs Act and Defence of India 
Rules. 

47. Customs Act and Foreign Exchange 
Regulation Act. 

48. Electricity Act — Different offences. 

49. Essential Commodities Act and Pre¬ 
vention of Food Adulteration Act. 

50. Opium Act and Excise Act. 

51. Salt Act. 

I. INTRODUCTORY MATTERS. 

1. Principle and associated maxims. 

(1) The principle that unless there is any¬ 
thing to the contrary in the statute under 
consideration, where an act constitutes an 
offence under two or more enactments then 
the offender remains liable to be p^e^t- 
ed and punished under any one of these 
enactments, is well settled in criminm jur¬ 
isprudence. Its recognition is expu(^ in 
Section 26 of the General Clauses Act. A 
1953 Cal 28 (32) : 1954 Cri LJ 198 : 56 Cal 
WN 406 (DB). 


(3) The maxim, Nemo debet bis vexari, 
si consta curiae quod sit pro una et 
eadem causa, means that no man ought to 
be twice vexed if it is proved to the Court 
that it is for one and the same cause. No 
man should be twice sued or twice prose¬ 
cuted upon One and the same set of facts, 
if there has been a final decision of a com¬ 
petent Court. 5 Co Rep 61, Jowitt, Dictio¬ 
nary of English Law (1959), Vol. 1, Page 

ms. 

(4) Where an act is punishable under the 

Penal Code as well as some other pen« 
enactment, the offender can be puni^ed 
Under one or the other but not under bom 
the enactments. A 1931 Mad 18 (19) : 32 

Cri LJ 354 : 33 Mad LW 205. 

2. Object of the section, and need for such 

a provision. 

(1) If a person is made to undergo 
punishment more than once for the same 

act, there would be harassment beyond 
limits. Here, then the section, taking into 
account the consideration of avoiding o]^ 
pression, adopts a restrictive attitude. While 
allowing double prosecution for the same 
offence, it prohibits double punishment. The 
need for' 'Ae section thus arises out of 
multiple criminal laws, and its object is to 
enact a rule regarded as adequately dealing 
with the legal issues raised by the first 
question posed above and the moral issues 
raised by second question posed above. 
It would, therefore, be correct to say that 
Section 26 was enacted with a view to 
avoiding implied repeal of the general Acts, 
by the enactment of special Acts. A 1956 
Punj 85 (87) : 1956 Cri LJ 415 : 58 Punj 
LR 79 (DB). 

3. The maxim: generalla speciallbus non 
defrogant — Not applicable. 

( 1 ) Section 26 envisages the possibility of 
the same act or omission not only being 
an offence under different enactments, but 
of the accused being charged under either 
or any of them, though he shall not be 
punished twice for the same offence. In the 
presence of the iwovisions contained in 
Section 26, the principle of generalla speci- 
alibus non derogant cannot be applied. A 
1954 Hyd 56 (62, 63) ; 1954 Cri LJ 464 i 
ILR (1953) Hyd 573 (DB). 

(2) Section 26 avoids implied repeal of 

general enactments by special enactments, 
at the same time protecting the offender 
against a double penalty. A 1971 SC 815 
(821 to 823) : 1971 Cri LJ 680 : (1972) 1 

SCJ 665. 


(2) Protection against ’’double jeopardy* 
is now recognised as a fundamental guaran¬ 
tee There are several maxims of English 
law associated with the subject matter of 
Section 26. The maxim Nemo debet bis 
puniri pro uno delicto means that no one 
should be punished twice for one fault. A 
decision of a competent CJourt upon a given 
set of facts is a bar to any subsequent pro¬ 
secution on the same facts. 4 Co Rep 43a, 
Jowitt, Dictionary of English Law (1959) 
Vol. 1. Page 1218. 


n. CONSTITUTIONAL AND ANALOGOUS 
PROVISIONS AND ENGLISH AND 
AMERICAN LAW. 

4. Constitutional provisions. 

(1) The protection against double jeopardy 
which, for a long time, has been recognis¬ 
ed by statutory provisions (and, before 
that, could ^ enjoyed under common law 
rules) has now been ^ven a constitutional 
status in In^a under Art. 20 (2) of the 
Constitution 
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Section 26 (contd.) 

5. Analogous provisions — Section 71, 

Penal Code. 

(1) Section 71 Penal Code Is confined to 
the quantxun of punishment It lays down 
the quantum, hut technically does not bar 
the award of punishment In contrast S. 26 
bars the very award of double punishment. 

(2) The words "prosecution” and 
"punishment” have no fixed connotation 
and they are susceptible of both a wider 
and a narrower meaning/but In Art 20 (2) 
of the Constitution both the words have 
been used with reference to an "offence” 
and the word "offence has to be taken in 
the sense in which it is used in the Gene¬ 
ral Clauses Act as meaning "an act or 
omission made punishable by any law for 
the time being in force". It follows that the 
prosecution must be in reference to the 
law which creates the offence and the 
pimishment must also be in accordance 
with what that law prescribes. A 1954 SC 
375 (379) : 1954 Crl LJ 993 : 1954 SCJ 461. 

(3) Article 20 (2) of the Constitution in¬ 
corporates within its scope the plea of 
"autrefois convict" as known to the British 
jurisprudence or the plea of double jeo¬ 
pardy as known to the American Constitu¬ 
tion, but circumscribes it by providing that 
there should be not only a prosecution 
but also a punishment in the first in¬ 
stance in order to operate as a bar to a 
second prosecution and punishment for the 
same offence. A 1953 SC 325 (326) : 1953 
Crl LJ 1432 : (1953) SCJ 466. 

6. Section 300, Code of Criminal 
Procedure. 1973. 

(1) Section 309 (1) of the Criminal P. C. 
expressly saves the provisions of S. 26 of 
the General Clauses Act. Se^on 300 of the 
Code operates after a conviction or ac¬ 
quittal, while Section 26 of the General 
Clauses Act applies not only after convic¬ 
tion or acquittal but also at the stage when 
there has been no prior conviction or ac¬ 
quittal and the question arises of double 
punishment. 

7. English and American law. 

(1) In one sense, Section 26 is wider than 
the English Act. It deals not only with 
0) an act which is an offence under the 
Penal C!ode, and also under a special or 
local Aot, and an act which is an offence 
Under two or more local Acts, but also, 
(il) (h aving regard to the meaning of 
enactmenti), with an act which is an of¬ 
fence Under <two or more sections of the 
same Act. A 1954 Hyd 56 (61) r 1954 Crl 
LJ 464 : TLR (1953) Hyd 573 (DB). 

(2) In England, even before the passing 
of the first Interpretation Act, the gencr^ 
principle that a man must not be put in 
P® for same offence more than once 

been laid down by case law. 
(1798) 2 Leach 708 (720) : 2 East, P. C. 
51^ R. V. Vander C^mb and Abbott, 
o iSfl 2 All ER 401 (416) : (1964) 

2WLR 1146. Connelly v. Director of Public 
rtoeecutions. (A plea of autrefois acquit 
was held to be Inapplicable because the 
^s^tial Ingredients of the offences (viz., 
robbery and murder) were not the same, 


nor would the evidence necessary to sustain 
a charge of robbery suffice to prove a 
charge of murder or manslaughter.)] 

(3) The principle, at common law, is not 
confined to statutory offences (though it 
covers them also). In fact, it originated not 
as a mere rule of interpretation of statutes, 
but as a rule of justice adopted by the 
tourts in the administration of the criminal 
law which, m England was and still large- 

Thus, the principle 
originated as a rule of the common law 
tor common law offences. Section 33. Inter- 
pretation Act, 1889 extended it to statutory 
offences. (1949) 2 All ER 662 (670) : 65 TLR 

OOO4 

^ universal 

ma^ of the common law of England viz., 
man is to be brought into jeopardy 
o his life more than once for the sarnie 
Offence, 

Commentary IV. 335 

pIS 33 '' iSSte ' 

anniip? Criminal Appeal 

applied the principle where the accused 

1 ij 4 a Belgian Court Martial in a trial 

Amendment to 

tne Constitution provides "Nor shall anv 
person be subject foi- the same offence to 

no 7 ^R®jeopardy of life or limb." 
(1975) 5 Cal Western International Law 
Journal 399 (424). (J. S. Raynes, "Federa- 
and Double Jeopardy/*) 

/KT Harvard Law Review 7 ( 43 ). 

(New Trials and Successive Prosecutions.)! 

m. ANALYSIS. 

8. Andlysla of the section (enactments, 
offences^ proiecutions, punishment). 

analysis of S. 26. it will be 
lound that four concepts are crucial in 
applying the section. These are enactments, 
offence, prosecution and punishment. 

, regards enactments, there must be 
mmtiple penal enactmente. 

.. Equally crucial is the concept of 
the "same offence." 

A^^milng that the same act is 
punishable under two or more enactments, 
double prosecution is permissible under the 
first half of the section. 

(iv) However', double punishment is not 
pennlssible under the second half of the 
section. 

IV. ENACTMENTS. 

9. Two enactments. 

(1) Section 26 would be applicable if both 
the enactments can be held to stand. Where, 
however, one enactment is necessarily re¬ 
pealed by the other. Section 26 cannot ap- 

558 (561) : A 1955 

NUC (Hyd) 5923 (DB). 

V. OFFENCES. 

10. Two offences. 

(I) In order that S. 26 may apply, it is 
elementary that the same act must consti¬ 
tute an offence Under mere than one enact¬ 
ment. If there are two different offences 
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Section 26 — Note 10 (eontd.) 
with different ingredients, double punish¬ 
ment is not barred. A 1957 SC 952 (954) : 
1957 CrI LJ 892 : 1957 SCJ 519. 

(2) Where there are two alternate char¬ 
ges in the same trial, Penal Code, S. 
and Prevention of Corruption Act, Section 
5 (2), the fact that the accused is acquitted 
of one of them, namely. Section 5 (2) Pre¬ 
vention of Corruption Act will not 
prevent the conviction on the other. A 1^7 
SC 592 (594) ; 1957 Crl LJ 892 : 1957 SCJ 
519. 

11. Single offence. 

(1) Section 26 contemplates multiple of¬ 
fences. Where an act is not a separate of¬ 
fence Under the Penal Code but is an of¬ 
fence exclusively under a special Act, Sec¬ 
tion 26 is inapplicable. A 1930 Oudh 497 
(499) ; 82 Cri LJ 104 : 7 Oudh WN 895 
(DB). 

12. Distinct offence. 

(1) Section 26 has no application If ihe 
tvro offences are distinct. A 1959 Madh Pra 
284 (287) : 1959 Cri LJ 983 ; I960 MPLJ 
185 (DB). •• A 1932 Mad 537 (537) a 33 Crl 
LJ 629 : 36 Mad LW 429. 

(2) An offence of assaulting the Food 
Inspector from taking a sample is quite 
distinct from an offence under Section 16 
(1) (b) of the Prevention of Food Adultera¬ 
tion Act 1954. 1979 Cri LJ 414 (417) 5 1979 
AU LJ 159 : 1979 All Cri R 124. 

13. Same offence (General). 

(1) Section 26 prohibits punishment for 

the same set of facts under two sections. A 
1982 Bom 263 (267, 268) : 1962 (2) Cri LJ 

598 ; 64 Bom LR 274 (DB). 

(A) Identity of ingredients. 

(2) The second trial must be for the 
*'same offence", i. e. an offence whose 
ingredients are the same. A 19S5 SC 87 
(90) : 1965 (1) Cri LJ 120 : (1965) 1 SCJ 
451. 

(3) Identity of ingredients has generally 

been regarded as a crucial test in India. 
A 1961 SC 578 (583) : 1961 (1) Cri LJ 

725 : (1961) 1 SCJ 685. (Offence under Sec¬ 
tion 409, I. P. C. and that under Section 
105, Insurance Act not same — Two trials 
not barred by Article 20 (2) of the Con¬ 
stitution or by Section 26, General Clauses 
Act ILR (1956) Bom 685 s 58 Bom LR 578. 
Rerorsed.) 

[See A 1965 SC 1413 : 1965 (2) Crl LJ 
420 : (1966) 1 SCJ 233. (Disappearance of 
evidence in respect of two offences conunit- 
ted by same act — There are two offences 
under Section 201 , by same act — Section 
26 does not apply.) •• A 1960 Mys 111 (135, 
136) : 1960 Cri LJ 934 : 38 Mys LJ 265 
(DB) (Offence punishable under Section 161 
of the Penal Code is different from the of¬ 
fence of criminal misconduct punishable 
Under Section 5 of the Prevention of Cor¬ 
ruption Act though it may be that some 
of the ingredients of these two offences 
are common.)) 

(4) An acqtiittal on a charge of conspiring 
to contravc^->e a regulation is no bar* to a 
charge of aiding and abetting the contra¬ 
vention 01 the regulation. The ingredients 


of "conspiracy" and the ingredients of 
’’abetment” are not identical. (1918) 13 Cri 
App Rep 166 (168) (1918) 34 TLR 587. 

(5) The fact that the same facts may be 

relevant in respect of two charges, or that 
some evidence given in one case may 
again be given as being relevant in an¬ 
other, is not enough to attract the protec¬ 
tion against double jeopardy. It has been 
held in the undermentioned case. (1964) 2 
All ER 401 (428 to 430) : (1964) 2 WLR 

1145. 

(6) That there should be community _ crt 

time, place, person and commodity to bring 
the case wi^in S. 71 of the Penal Code or 
S. 403 of the Criminal P. C., 1898 (now, 
S. 300 of the Code of 1973). 1972 Crl LJ 

1536 (1540) : 74 Pun LR (D) 316 (FB), 

(B) Case of contlnned failure. 

(7) The petitioner had been convicted for 

disobeying a previous statutory notice to 
produce a child for vaccination. It was held 
that he could not once more be convicted 
On the same facts under the same sub-sec¬ 
tion, for failure to comply with a second 
notice to discontinue his breach of the 
previous notice. A 1931 Mad 181 (182) : 38 

Cri LJ 662 : 60 Mad LJ 299. 

(C) Different procedure or pnnisbmeot. 

(8) Section 26 is concerned with the sub¬ 
stantive ingredients of offences. For its 
applicability, procedural aspects are irrele¬ 
vant If the same act or omission is consti¬ 
tuted an offence by two or more different 
enactments, it makes no difference to the 
application of S. 26 that the procedure laid 
down in the two enactments with regard 
to the prosecution of the offender is differ¬ 
ent or that different punishments are pro¬ 
vided under the two enactments. A 1955 
Bom 451 (452, 453) : 57 Bom LR 868 (FB). 

(D) Necessity of sanction or complaint 

for prosecution, 

(9) Certain offences require, under the 
procedural law, sanction of the competent 
authority for prosecution. However, S. 26 
has no bearing upon the question whether 
a prosecution can be started for an offence 
which requires no sanction, although the 
facts mentioned in the complaint might 
eventually disclose an offence which re¬ 
quires sanction. A 1955 Pat 453 (455) : 1956 
Cri LJ 1382 ; 1955 BLJR 183. 

(10) Where the act is an offence under 
two different enactments, it Is the option 

the prosecution to prosecute under 
either, and the .Court cannot insist that the 
prwecution must be under that enactment 
which requires sanction for prosecution, 
A 1954 Raj 211 (214) : 1954 Cri U 1446 J 
1955 Raj LW 4 (DB). 

(11) Where an act constitutes an offence 
Under S. 467, Penal Code, and forgery 
under the Maharashtra Co-operative Socie¬ 
ties Act, 1961, the prosecution can choose to 
prosecute the accused under the former 
alone and no question of sanction under the 
Maharashtra Act arises in such a case. 
A 1968 Bom 124 (125) : 1968 Oi U 305 1 
69 Bom LR 687. 
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SeotloB 26 (contd.) 

VI. PROSECUTION. 

14. Double prosecution. 

(1) The prohibition under S. 26 is against 
punishment twice for the same offence. 
Simultaneous prosecution under more 
than One enactment is not barred. A 1970 
Andh Pra 47 : 1970 Cri LJ 199. 

(2) Where there is a general Act and a 
special Act, there is no bar against the 
prosecution proceeding under the general 
Act for an offence (if the prosecution is 
otherwise competent), merely because the 
same facts also constitute an offence under 
the special Act, subject only to the over¬ 
riding consideration of "double jeopardy.” 
A 1971 Cal 93 (97) : 1971 Cri LJ 361 : (1970) 
74 Cal WN 792. 

[See also 1974 Cri LJ 139 (141) (All). 

(First and second prosecution under the 
same Act — Section 26 does not apply.)] 

(3) Where a new offence is created under 
any enactment, the accused must be dealt 
with in accordance with the provisions of 
that enactment. On the other hand, where 
a later* enactment makes punishable an 
act already punishable under some former 
law, and there is nothing in the later en¬ 
actment to exclude the operation of the 
former enactment, then the accus^ person 
can be proceeded against under either of 
the two enactments. A 1953 Madh B 139 
(142) ; 1952 Cri LJ 932 : ILR (1953) Madh 
B 370. 

(4) Where a special enactment deals with 

an offence similar to the offence dealt 
with by the general enactment, it does not 
follow that the provisions of the general 
enactment are to that extent repealed. 
The prosecution in such a case may be 
under either as nrovided bv S. 26. General 
Clauses Act. A 1918 Mad 460 (2) (461) : 18 

Cri LJ 992 : 0 Mad LW 283. 

(5) Section 26 is no bar to a trial or con¬ 
viction, but is a bar to duplicate punish¬ 
ment. A 1935 Pesh 18 (19) : 36 Cri LJ 813. 

(6) There is no principle of law or inter¬ 
pretation authorising a <3ourt to withdraw 
a case from the express prohibitions of 
One statute, merfely on the ground that the 
offence was also punishable, (though differ¬ 
ently) under another statute. In case of 
two parallel provisions the prosecution may 
proceed under either. A 1956 Pepsu 1 (2) : 
1956 Cri LJ 100 (DB). 

15. Prosecution under either enactment. 

(1) Whei'e an act is an offence under two 
enactments not conflicting with each other, 
the prosecution could be resorted to under 
either of the enactments. A 1951 Mys 25 
(26) : 52 Cri LJ 188. 

(2) No bar* against second trial is imposed 
by S. 28; the only bar is against double 
punishment A 1969 SC 70l (706) : <1969) 1 
SCJ 890. 

(S) If the accused has been punished 
Under one statute* for an act, he cannot be 
punished again under another statute for 
m same act. A 1959 Mys 136 (139) : 1959 
CM LJ 622 : 36 Mys U 936. 

(4) Where an act Is punishable under the 
Seneral criminal law and also under a spe-^ 


cial law, the offender can be proceeded with 
Under either or both the enactments, if 
there is nothing in the special law to ex¬ 
clude the application of the general crimi¬ 
nal law. But punishment can be given only 
Once. A 1932 All 18 (21, 23) : 33 Cri L.J 

236 ; 1931 All LJ 986. 

(5) The accused was tried under S. 25, 
Arms Act, 1878 and acquitted. Subsequent 
trial under S. 411, Penal Code is not barred 
by S. 403, Criminal P. C. 1898 but is saved 
by S. 26, General Clauses Act and S. 403 
(5) Of the Criminal P. C. 1898. A 1966 All 
349 (352) : 1966 Cri LJ 737 : 1966 All WR 
(HC) 465. 

16. Choice of prosecution. 

( 1 ) The choice lies with the prosecutor as 
to whether the offender should be prose¬ 
cuted and punished under one or other of 
the two enactments, under both of which 
the act or omission complained of might 
fall. A 1955 Cal 236 (239) : 1955 Cri LJ 784: 
ILR (1956) 2 Cal 625 (DB). 

Vn. PUNISHMENT. 

17. Double punishment. 

(1) Where the Magistrate, finding the ac¬ 
cused guilty under S. 15 (b> of the Madras 
General Sales Tax Act, 1939, sentenced him 
to pay fine and, in default, to suffer im¬ 
prisonment, and further directed the sales 
tax to be recovered as if it were a fine, 
the direction is not hit by Article 20 (2) 
of the Constitution because there is no 
■punishment.” A 1958 Andh Pra 707 (709) ; 
1958 Cri LJ 1377. 

18. Acquittal — Effect of. 

(1) Where there are two alternate charges 
in the same trial, acquittal on one of the 
charges does not prevent a conviction on 
the other charge, a 1957 SC 592 (594) ; 1957 
Cri LJ 892 : 1957 SCJ 519. 

(2) Where the definitions of the offences 
concerned are identical, the Court has to 
select the law under which it chooses to 
convict the accused because, for- a single 
act, a person can be convicted Under only 
One of the two laws. A 1950 Madh Bha 58 
(58) : 51 Cri LJ 1.345. 

VUI. CASE LAW RELATING TO 
SPECIFIC enactments — 
INDIAN PENAL CODE. 

19. Penal Code and Co-operative 
Societies Act. 

(1) The' prosecution of the President and 
Ex-officio treasurer of a co-operative so¬ 
ciety for an offence under the Penal Code 
is maintainable, there being nothing in the 
Co-operative Societies Act to make it not 
iMintainable. A 1957 Orissa 165 (167) : 

1957 Cri LJ 899 : 23 Cut LT 352 (DB). 

20. Section 161, Penal Code and 
Prevention of Corruption Act. 

(1) Where there are facts constituting 
offences under S. 161, Penal Code and 
S. 5 (2), Prevention of Corruption Act, 1947 
and separate convictions and separate sen¬ 
tences are awarded, the sentences to run 
concurrently S. 26 is not violated. (1971) 73 
Bcnn LR 891. 
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Section 26 — Note 20 (contd.) 

(2) Separate sentences under S. 5 (2); 
Prevention of Corruption Act, 1947 and 
S. 161, Penal Code are illegal, since there 
is only one act which constitutes an offence 
under two enactments. A 1960 Mad 27 (32): 
1960 Cri LJ 92 : (1959) 2 Mad LJ 141 *• A 
1954 Sau 121 (123) : 1954 Cri LJ 1466 (DB). 
(Case under S. 26, Saurashtra Interpreta¬ 
tion Act, 1952.) 

(3) Section 26 bars double punishment, 
but not a trial for both the offences. The 
offence punishable under Section 161, Pen« 
Code is different from the offence of crimi¬ 
nal misconduct under* S. 5 Prevention of 
Corruption Act, 1947, though some of the 
ingredients may be common- A 1960 Mys 
111 (135, 136) : I960 Cri LJ 934 : 38 Mys LJ 
265 (DB) •• 1976 Cri LJ 1485 (1487) : 1976 
Raj LW 181. 

(4) Offences under S. 161, Penal Code and 
S. 5 (1) (d) read with S. 5 (2), Prevention 
of Corruption Act, 1947 are not the same, 
and neither Section 26 nor Article 20 (2) 
of the Constitution applies to them, accord¬ 
ing to the Bombay view. (1974) 76 Bom LR 
328. (A 1954 Sau 121 and A 1980 Mad 27, 
Dissented from.) 

(5) Where proceedings initiated earlier 
against the accused for the offences under 
S. 5 (2) read with S. 5 (1) (c) of the Pre¬ 
vention of Corruption Act and S. 409 I. P. C. 
were quashed on the ground that the 
necessary prior sanction for the prosecu¬ 
tion Under S. 6 (1) (c) of the Act was not 
obtained, it was within the jurisdiction of 
the prosecution to file another rerwrt under 
S. 173 Cr. P. C. against the accused only 
for the offence under' S. 409 I. P. C. on the 
same facts and cognizance of the of¬ 
fence under S. 409 I. P. C. was not barred. 
1982 Cri LJ (NOC) 145 (Delhi). 

21. Section 177, Penal Code and 
Income-tax Act. 

(1) Where there is a false statement in 
the verification of an Income-tax return 
the g\iilty person can be prosecuted both 
under S. 177, Petial Code and under S. 52, 
Income-tax Act, 1922 at the same time. 
Section 28 bar's only punishment of offender 
twice for the same offence, and not trial or 
conviction Under both the enactments. 
A 1969 SC 701 (706) : (1969) 1 SCJ 890. 

(A 1969 Mad 145, Affirmed.) 

22. Section 183, Penal Code and 
Municipal Acts. 

(1) Where an act constitutes an offence 
falling under the Tripura Municipal Act as 
well as under S. 183, Penal Code, prosecu¬ 
tion under the Penal Code is proper. 1981 

(2) Crt LJ 564 (566) (Tripura). 

23. Section 193, Penal Code and 
Income-tax Act. 

(1) Prosecution for both offences under 
S. 277, Income-tax Act, 1961 and S. 193, 
Penal Code is not legally barred. 1975 Tax 
LR 17 (23) (DB) (Delhi). 

24. Section 201 , Penal Code « 

Two acts of concealment. 

(1) Where there is chsi*ppearanc»j of evi¬ 
dence In respect of tvs offences coiiimitt^ 


by the same act, there are two offences 
under S. 201, Penal Code and S. 26 does 
not apply. A 1965 SC 1413 (1419) : 1965 (2) 
Cri LJ 426 : (1966) 1 SCJ 233. 

25. Sections 279 and 338, Penal Code 
and Motor Vehicles Act, 

(1) The Penal Code, 1860 and the Motor' 
Vehicles Act, 1939 are two separate enact¬ 
ments and S. 26 would apply where a per¬ 
son is prosecutedL for an act falling under 
Ss. 279 and 338 of the Penal Code, i860 and 
S. 116 of the Motor Vehicles Act, 1939. He 
can be punished only under either or any 
of them in respect of the same act. S. 71 
of the Penal Code applies where an act is 
an offence under* two or more separate de¬ 
finitions of any particular enactment. 
(1965) 6 Guj LR 226 (227). 

(2) As to S. 121, Motor Vehicles Act, 1939 
and S. 403 (2) Criminal P. C. 1898, in the 
instant case, accused was held guilty of 
offence under Ss. 279, 338, 304A of I. P. C. 
and ^ough he had been tried and convict¬ 
ed Under S. 121 of the Motor Vehicles Act, 
having regard to sub-s. (5) of S. 403 of 
Cr. P. C., that conviction would not stand 
as a bar to conviction under I. P. C. A 1953 
Pat 56 (57. 58) : 1953 Cri LJ 518 (DB). 

(3) Offence under S. 279, Penal Code, 
1860 and offence under S. 116, Motor 
Vehicles Act, 1939 are essentially the same 
and a person acquitted under S. 116 of the 
M. V. Act cannot (on the same set of facts) 
be prosecuted again under S. 279 of the 
Penal Code. A 1967 Pat 368 (368, 369) o 
1967 Cri LJ 1564 : 1967 BL.TR 180. 

26. Section 292, Penal Code 
and Press laws. 

(1) The provisions of S. 292, Penal Code 
(obscenity) are not Inconsistent with the 
provisions of the Press (Objectionable 
Matter) Act of 1951 and S. 292, Penal Code 
is not repealed by implication by the Act of 
1951 so far as it is applicable to the keepers 
and publishers of the offending articles. 
A 1956 Punj 85 (87) : 1956 Cri LJ 415 : 58 
Pun LR 79 (DB). 

27. Section 304A, Penal Code and 
Section 101, Railways Act. 

(1) Section 304A of the Penal Code is an 
offence different from the one under Sec¬ 
tion 101 of the Railways Act, 1890. Hence, 
an offence can be punished under both the 
sections, if the conditions thereof are 
satisfied. A 1959 Madh Pra 284 (287) : 1969 
Cri LJ 983 : 1960 MPLJ 185 (DB). 

(2) Failure by the accused to inspect the 

working place In a mine constituted an 
offence under S. 304A, Penal Code and also 
Under S. 72-C (i), Mines Act 1952. The ac¬ 
cused can be prosecuted under S. 304A. 
Where an act or omission is punishable 
under two enactments, the prosecuting 
agency is at liberty to press into service 
either of the two enactments. A 1968 Madh 
Pra 311 (316) : 1988 Cri U 1273 : 1966 

MPLJ 641. 

28. Section 337, Penal Code and 
Section 101, Railways Act. 

tl) Section lOi (c), Railways Act 1890 is 
Identical with S. 337 ot the Penal Code, 
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Seotton 26 ~ Note 28 (oontd.) 
althou^ the maximum punishments twe- 
scribed for the two offences are different. 
Tlie accused therefore, cannot be punished 
Under both the provisions. A 1959 Madh 
Pra 284 (287) : 1959 Cri LJ 983 : I960 
MPLJ 185 (DB). 

FSee abo 1977 Cri LJ 467 (468) (Pat). (Sec¬ 
tion 26 talks of pimishment and not con¬ 
viction. Therefore the conviction of accus¬ 
ed under S. 101 of Railways Act and Sec¬ 
tion 337 of I. P. C. was held legal.)] 

29. Section 353, Penal Code and 
Section 101, Railways Act and 
Section 295, V. P. Municipalities 

Act. 

(1) When the act of the accused consti¬ 
tuted two offences, one under S. 353 of the 
Penal Code and the other under S. 101 of 
the Railways Act, le. Under different laws 
separate punishment under S. 101 Railways 
Act could not be inflicted. Conviction under' 
S. 353 of the Penal Code would stand. A 
1916 Pat 86 (1) (86) : 18 Cri LJ 321 : I 
Pat LJ 373 (DB). 

(2) Offences under S. 353, Penal Code 
and S. 295, U. P. Municipalities Act are 
two different offences based on the same 
set of facts. S. 26 does not apply, as they 
are not the same offences but a joint tr’al 
for each of these offences is not illegal. 
A 1938 All 74 (75) : 37 Cri LJ 382 : 1936 
All LJ 427,. 

30. Section 353, Penal Code and 
Sales Tax Act. 

(1) The offences under S. 353, Penal Code 
and S. 26 (1) (h), Bihar Sales Tax Act, 19 
of 1947, though constituted by the same 
act, are different offences, a 1954 Pat 247 
(248) : 1954 Cri LJ 653 : 1954 BLJR 155 
(DB). 

(2) An offence under S. 353, Penal Code 
is a graver offence than the one under 
S. 26 (1) (h) of the Bihar Sales Tax Act 19 
of 1947 and in choosing to prosecute the 
accused for a graver offence under the 
general law (not requiring sanction as re¬ 
quired under special law), the prosecution 
cannot be regarded as having acted colour- 
ably. A 1967 SC 170 (173) : 1967 Cri LJ 261: 
1964 1 SCJ 116. 

(3) Where facts made out an offence 
under Penal Code as well as Bombay Sales 
Tax Act (5 of 1945) and the latter' needed 
sanction to prosecute, there was no bar to 
a prosecution of accused under the Penal 
Code which did not require sanction. (1978) 
80 Bom LR 649 : 1978 Mah LJ 756 (763). 

31. Sections 363 and 498, Penal Code. 

(1) Where the accused enticed away a 
minor married girl from the keeping of 
the law^ guardianship of her husband, 
without the consent of the guardian and 
the proceedings conrunenced on a complaint 
made by the husband to the police, the 
offence would fall under S. 363 of the 
Penal Code. The same facts would also 
constitute an offence under S. 498 of the 
P^al Code, and by virtue of S. 199 of the 
Criminal P. C. 1898, no Court could take 
cognizance of it except on a complaint 


made by the husband of the woman. If the 
evidence justified a conviction of the of¬ 
fence Under S. 363 as charged, it would 
not be open to the trial Magistrate to 
avoid the conviction of the offence as 
charged because the offence as made out 
before him fell under another section of 
the Penal Code which required a complaint 
before a Court Section 26 of the General 
Clauses Act would justify such a conviction- 
(1964) 2 Mad LJ 430 (432). 

32. Section 379, Penal Code and 
Land Revenue Act. 

(1) Where an Act is an offence under the 
provisions of two enactments which arel 
not in conflict with each other, prosecu¬ 
tion could be resorted to under' either of 
the enaciments. Thus, the prosecution 
Under S. 379, Penal C^e for cutting and 
removing the branches of a tree on a high 
road which is the property of the Govern¬ 
ment, without the permission of the auth¬ 
orities concerned, is not illegal even though 
the act complained of amounts also to an 
offence under S. 43, Mysore Land Revenue 
Code (4 of 1888). A 1951 Mys 25 (26) : 52 
Cri LJ 188. 

33. Sections 403 to 406, Penal Code 
and Coal Mines Provident 
Funds Acts. 

(1) A prosecution under the General Act 
can be launched In spite of the bar of a 
sanction under the Special Act, if the of¬ 
fence Under the General Act be a graver 
one. Therefore, a prosecution of employers 
Under Section 406. Penal Code for not de¬ 
positing the amount deducted from the 
salaries of the employees along with their 
contribution as required by the Coal Mines 
Provident Fund Scheme is not barred 
merely because the prosecution is under thr 
Penal Code (which is a General Act) and 
not under S. 9 of the Coal Mines Provi¬ 
dent Fund and Bonus Schemes Act, 1948 
(which is a Special Act) requiring a sanc¬ 
tion under S. 9 (2) thereof. The offence 
proceeded with under the General Act is a 
graver offence. However, the offence of 
contravening the provisons of para 29 (2) 
of the Scheme falls only under S. 9 of fi-e 
Coal Mines Provident Fund and Bonus 
Schemes Act, and not under S. 406 of the 
Penal Code. 1974 Lab IC 685 (688, 639. 

690) : 78 Cal WN 697. 

34. Sections 403 to 406, Penal Code and 
Employees’ State Insurance Corporation Act. 

(1) In view of the provisions of S. 26, 
there is no bar' in limine on the prosecu¬ 
tion to proceed under the General Act 
for an offence which otherwise lies, mere¬ 
ly because the same facts also constitute 
an offence under the Special Act, subject 
only to the overriding consideration of 
double jeopardy. A 1971 Cal 93 (96, 97) : 
1971 Cri LJ 3&1 : 74 Cal WN 792.(A 1967 
SC 170, FoU.) 

(2) For' a contravention of Section 40, 
Employees’ State Insurance Act, 1948 read 
with Regn. 26, Employees’ State Insurance 
(General) Regulations, proceedings under 
Ss. 406/403, Penal Code are maintain^'ible. 
though it is also punishable under S. 85 (a) 
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and (g). of the Employees’ State Insurance 
Act, 1948. A 1971 Cal 93 <96. 97) : 1971 Cri 
U 361 : 74 Cal WN 792. 

35. Section 409, Penal Code and Insolvency 

Law9« 

(1) The insolvent was entrusted w'th 
furniture by the Official Assignee for the 
purpose of continuing his business. In 
breach of the trust, he disposed of it to 
various persons. It was held that Ws convic¬ 
tion under the general law was proper, 
even assuming that the facts proved also 
amounted to an offence under Section 103 
(b) (2). Presidency Towns Insolvency Act, 
1909. A 1927 Mad 1018 (1) (1018) : 28 Cri LJ 
928 : 39 Mad LT 268 (DB). 

36. Section 409, Penal Code and Insurance 

Act. 

(1) Section 26 applies only when both the 
complaints relate to the same offence. Of¬ 
fence Under Section 409, Penal Code, 1860 
and that under Section 105, Insurance Act, 
1938 are not the same. Two trials are not 
barred by Article 20 (2) of the Constitution 
or by Section 26. General Clauses Act, A 
1961 SC 578 (583) : 1961 (1) Cri LJ 725 : 

(1961) 1 SCJ 685. (ILR 1956 Bom 685 : 58 
Bom LR 578, Reversed.) 

37. Sections 408 and 409, Penal Code and 
Prevention of Corruption Act. 


(5) Offences under Section 409, Penal Code 
and Section 5 (1) (c) of ljie Prevention of 
Corruption Act are distinct and separate. 
A 1957 SC 458 (464) : 1957 Cri LJ 575 : 1957 
SCJ 289. (A 1952 Punj 89. Overruled.) 

(6) Where the only charge of criminal mis¬ 
conduct alleged against the accused was of 
the nature mentioned in Section 5 (1) (c) 
and the accused is acquitted of it, he cannot 
be charged on the strength of Section 5 (2) 
or S. 5 (3) of any other type of miscon¬ 
duct. Neither Section 5 ( 2 ) nor Section 5 (3) 
creates an offence. A 1961 SC 583 (586) : 
1961 (1) Cri LJ 730 : (1961) 2 SCJ 293. 

(7) For an act which is an offence under 
Section 5 ( 1 ), Prevention of Corruption Act 
and also under Section 409, Penal Code it 
Is open to the prosecutor to prosecute the 
public servant concerned under S. 409 for 
which sanction is not needed. A 1954 Raj 
211 (214) : 1954 Cri LJ 1446 : 1955 Rai LW 
4 (DB). 

38. Sections 411 and 414, Penal Code and 
Section 19, Arms Act. 

(I) Where the accused is convicted o4 of¬ 
fences under Section 411 and Section 414, 
Penal Code, the Magistrate is bound to pass 
separate sentences for each offence. Section 
26, General Claxises Act has no application 
to such a case. 1975 Mah Cri R 204 (205, 

206). 


( 1 ) The Prevention of Corruption Act. 1947 
was intended to be only a supplementary 
measure and it did not impliedly repeal Sec¬ 
tion 409, Penal Code. Thus, Section 5 (2>, 
Prevention of Corruption Act, does not, pro 
tanto, repeal S. 409 and the State may pro¬ 
secute a public servant for committing cri¬ 
minal breach of trust under S. 409, Penal 
Code, A 1955 All 275 (281, 282) : 1935 Cri LJ 
754 : 1955 All LJ 224 (FB). 

(2) Where the criminal breach of trust 
charged against the accused amounts to an 
offence under the Penal Code, as also under 
Section 5 (1) (c), Prevention of Corruption 
Act 1947, the accused is liable to be prose¬ 
cuted either under the Penal Code or under 
me Prevention of Ck)rruption Act A 1959 
NUC (Sau) 5768. 


(2) Where a person is found in possession 
of a stolen revolver, there is no legal bar 
to two trials — under Section 19, Arms Act 
1878 and Section 411, Penal Code — and 
the accused can be punished on both the 
counts, the act punishable under the provi¬ 
sions not being the same. A 1933 All 461 
(462) : 34 Cri LJ 1018 : 1933 All LJ 523. 

39, Section 427, Penal Code and Waet 
Bengal Premises Tenancy Act. 

(1) Penal Code (1860). Section 427 — Mis¬ 
chief — W. B. Premises Tenancy Act 1956 
(12 of 1956), Section 31 — Offence falling 
Under two Acts — One General and other 
Special — Prosecution under General Art 
whereunder penalty is graver — Maintain¬ 
able. ILR (1972) 1 Cal 72 (77). 


(3) Where there are two alternate charges 
in the same trial under Penal Code, S. 409 
and Prevention of Corruption Act, 1947, Sec¬ 
tion 5 (2). the fact that the accused is ac¬ 
quitted of One of them, namely, Section 5 
( 2 \ Prevention of Corruption Art, will not 
prevent a conviction on the other. A 1957 
SC 592 (594) : 1957 Cr! LJ 892 : 1957 All 
LJ 567 : 1957 SCJ 519. 


(4) Section 28, General Clauses Act, pre¬ 
mises that the act or omission constitutini 
an offence must fall under two or mor( 
enactments, i. e. if acts A, B and C consti¬ 
tute an offence under the Prevention ol 
Corruption Act and the same acts, A, B anc 
C constitute an offence under Section 408 
Penal Code, the offender can be prosecutec 
and punished under either of the Acts 
but not under both. A 1957 Andh Pra 66S 
) : 195V Cri LJ 1078 : 1956 An WP 

73 (DB)« 


40. Section 429, Penal Code and Motor 

Vehicles Act. 

(1) The act or' omission constituting bn 
offence under Section 116 of the Motor 
Vehicles Art, 1939 is different from the act 
or omission constituting an offence under 
Section 429 of the Penal Code. Under the 
former section the manner of driving is 
the gist of the offence, while, under the 
iatter, the gist of the offence is constitut¬ 
ed by the result of any such act or 
omission, that, is, the fact that wronglul 
loss or damage is caused by the art or 
omission which is made punishable. Sec¬ 
tion 26 of the General Clauses Act does 
not invalidate the simultaneous conviction 
under both the sections as the offence 
Under each section is by itself a separate 
and distinct offence. A 1957 Andh Pra 100 
(102, 103) : 1957 Cri LJ $27 : 1056 An WR 
784. 
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41. Section 467, Penal Code and Co¬ 
operative Societies Act. 

(1) Where an act constitutes an offence 
under Section 467. Penal Code as well as 
under ^e Maharashtra Co-operative So- 
detites Act, 1961, the prosecution can 
choose to prosecute the accused under the 
Penal Code alone. No question then arises 
of sanction under Section 148 (3) of the 
Maharashtra Act. A 1968 Bom 124 (125) : 

1968 Cri LJ 305 : 69 Bom LR 687. 

IX. CAST LAW RELATING TO ENACT¬ 
MENTS OTHER THAN THE PENAL 

CODE. 

42. Section 19, Arms Act and Police Acts. 

(1) On the same facts the accused can¬ 
not be convicted and sentenced for two 
offences under Section 19. Arms Act, 1878 
and Section 30, Rangoon Police Act. (1906) 
3 Low Bur Rui 213 (218) (FB). 

43. Companies Act — Different offences. 

(1) A conviction for an offence under 
Section 168, Companies Act, 1956 is no bar 
to a conviction under S. 210 (5) of the 
same Act which is a distinct offence. A 
1964 Orissa 14 (15. 16) : 1964 (1) Cri L.J 
64 : 29 Cut LT 470. 

44. Section 7, Criminal La^ Amendment 
Act and Section 104, Bombay Industrial 

Relations Act. 

(1) A charge under Section 7. Criminal 
Law Amendment Act is not identical with 
a charge under Section 104, Bombay Indus¬ 
trial Relations Act 11 of 1947, though aris¬ 
ing out of the same incidents. In a case, 
the charge under Section 7 Criminal Law 
Amendment Act, 19.32 against the accused 
had been dropped. The ban under Article 
20 (2) of the Constitution was not attract¬ 
ed against convicting the accused under 
Section 104 of the Bombay Act as the of¬ 
fence and the facts involved in the second 
prosecution were not the same as those in¬ 
volved in the earlier charge under the 
Criminal Law Amendment Act. 1971 ICR 
294 (296, 297) (Bom). 

45. Customs Act — Different offences. 

(1) Action Under' Section 186, Sea Cus¬ 

toms Act, 1878, does not preclude proceed¬ 
ings Under Section 167 (81) of the same 
Act. A 19R2 Mad 85 (95) : 1962 (1) Cri LJ 
347 : (1964) 2 Mad LJ 382 (FB). 

(2) Wherte the recovered gold was con¬ 
fiscated Under Section HI of Customs Act 
and penalty was imposed under Section 
112 of that Act and Section 74 of Gold 
Control Act in departmental proceedings 
but subsequently the same person was con¬ 
victed Under Section 135 ^) of Customs 
Act and S. 85 of Gold Control Act. Held, 
^ confiscation and imposition of penalty 
being not in nature of criminal proceed- 
^s, ithe bar under Section 26 General 
pauses Act. is not attracted to subsequent 


prosecution. 1981 Cri LJ 71 (73) c 1981 All 
Cri U 39. 

46. Customs Act and Defence of India 

Rules. 

(1) The accused was sentenced under 

Section 135 of the Customs Act, 1962. He 
can also be sentenced under Rule I26-P of 
the Defence of India Rules (1962). No pro¬ 
vision of the General Clauses Act bars 
such a sentence. A 1970 Cal 437 (438) : 

1970 Cri U 1341 (DB). (Reversed on an- 

othei^ point in A 1974 SC 1818). 

(2) Offences under Rule 126-P (2) of De¬ 

fence of India Rules (1962) and Section 135 
(b) of the Customs Act. 1962 are different 
offences. The bar imposed by Section 26 
cannot be invoked to bar such a conviction- 
1972 Cri U 399 (401. 402) (Mys) (A 1961 

SC 578, Rel. on.) 

47. Customs Act and Foreign Exchange 

Regulation Act. 

(1) An offence under Section 7 (1) (a). 
Land Customs Act 1924 is not the same 
as an offence under Section 23 (1-A) (a) of 
the Foreign Exchange Regulation Act. 1947. 
A 1963 Manipur 1 (7, 8) : 1963 (1) Cri LJ 
203. 

(2) Possession of gold beyond the permit¬ 
ted quantity or possession of smuggled 
foreign gold is an offence falling both 
Under the Customs Act and under Rule 
126-P (2) (ii) and (iii) of the Defence of 
India Rules, but more particularly under 
the latter. The Court, using its discretion, 
must pun’sh the accused under the latter. 
A 1969 Andh Fra 278 (280, 281) : 1969 Cri 
LJ 1022. 

48. Electricity Act — Different offences. 

(1) For the purpose of Section 26. Gene¬ 
ral Clauses Act, Sections 39 and 44. Electri¬ 
city Act, 1910 are to be considered as 
separate enactments. A 1938 Cal 753 (768) : 
38 Cri U 545 : 42 Cal WN 1216 (DB). 

49. Essential Commodities Act and Preven¬ 
tion of Food Adulteration Act. 

(1) The Prevention of Food Adulteration 
Act, 1954, the Essential Commodities Act, 
1955 and the Fruit Products Order (1955) 
can function side by side in their own 
parallel channels. If they overlap, Section 
26 protects the guilty parties against 
double jeopardy or' double penalty. A 1971 
SC 815 (822) : 1971 Cri LJ 680 : (1972) 1 
SCJ 665. 

SO. Opium Act and Excise Act. 

(1) Where a person illegally sold a cer¬ 
tain quantity of opium and retained posses¬ 
sion of the residue after the sale, separate 
sentences for possession and sale under 
the Opium Act. 1878 and the Bihar and 
Orissa Excise Act 2 of 1915 did not con- 
tr'avene Section 26, General Clauses Act. 
A 1918 Pat 2.50 (251) : 19 Cri LJ 446 : 3 
Pat U 433 (DB). 

51. Salt Act 

(1) Where an act, for the abetment of 
which conviction takes place, is not a 


"A” in the citations stands for AIR 
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“27. Meaning of service by post.— Where any **(Central Act] or Regu¬ 
lation made after the commencement of this Act authorizes or requires any 
document to be served by post, whether the expression serve or either of 
the expressions "give” or '‘send” or any other expression is used, thei^ im- 
less a different intention appears, the service shall be oeemed to be effected 
by properly addressing, pre-paying and posting by registered post, a letter 
containing the document, and unless the contrary is proved, to have been ef¬ 
fected at the time at which the letter would be delivered m the ordinary 

course of post. 

[a] Cf. the Interpretation Act, 1889 (52 and 53 Viet., C. 63), Section 26. Inter¬ 
pretation Act, 1978 (1978 C. 30), S. 7. 

[b] Substituted for "Act of the Governor-General in Council” by A. O., 1937. 


Section 26 — Note 51 (contd.) 
separate offence under the Penal Code but 
is an offence exclusively under the Salt 
Act 1882; Section 26, General Clauses Act 
is inapplicable. A 1930 <3udh 497 (499) i 

32 Cri LJ 104 : 7 Oudh WN 895 (DB). 

(2) The accused were found in possession 
of contraband Salt (offence under Salt Act) 
on their way to the "Guiarat Prantik 
Samiti” — an association declared as un" 
lawful Under the Criminal Law Amendment 
Act, 1908 — and were convicted under 
both the Acts. It was held that in view of 
Section 26 , the conviction should have been 
Under either Aot, but not under both. A 
1931 Bom 409 (410) : 32 Cri LJ 1145 J 35 
Bom LR 845 (DB). 

SCETION 27 — SYNOPSIS 

I. PRINCIPLE AND APPLICATION. 

1. Principle and analysis. 

2. Conditions for applicability of the sec¬ 

tion. 

3. English law. 

4. Applicability of the section, where other 

evidence tendered to prove service. 

5. Applicability of the section to various 

classes of documents. 

6. Applicability of the section to modes of 

service other than registered post. 

7. Applicability of the section — Other 

points. 

8. Meaning of various expressions. 

n. ADDRESS ON THE LETTER. 

9. Address and Addressee. 

10. Sender’s name. 

m. REGISTRATION. 

11. Unregistered letters. 

IV. SERVICE : THE PERSON SERVED. 

12. Employee. 

13. Other persons. 

V. SERVICE : MODE AND TIME. 

14. Service and its acceptance. 

15. Addressee not found or premises lock¬ 

ed. 

16. Service beyond time. 

VI. REFUSAL OF SERVICE. 

17. Refusal to accept service — Effect of. 

18. Refusal — How proved. 

19. Denial by person alleged to have been 

served. 

20. Whether post^ an must be called. 

VII THE PRP UMPTION AND ITS 

n..BUTTAL. 

21. Nature of the presumption and its re- 

buttability ~ Indian and English law. 


22. Evidence in rebuttal — General. 

23. Evidence in rebuttal — Postal peon. 

24. Non-tender of the letter. 

Vin. ANALOGOUS LAWS, 

25. Evidence Act and other analogous pro¬ 

visions. 

1. PRINCIPLE AND APPLICATION. 

1. Principle and analysis. 

(1) S. 27 consists of two parts. The first 
part enacts a presumption as to the factum 
of "service”. The second part is concerned 
with the time when service is presiuned to 
be effected. A 1975 Guj 54 (57) : (1974) 15 
Gnj LR 655 (FB), (Section 27 is divisible in 
two parts. The first part deals with the 
mode of service and the second part deals 
with the time of service.) 

2. Conditions for applicability of the 

section. 

(1) By virtue of S. 27 service by post 

should be deemed to have been effected if 
four conditions are fulfilled, namely, (0 
sending of the letter by registered post, (ii) 
the letter being properly addressed, (iii) the 
letter being prepaid and (iv) the letter con¬ 
tains the document. A 1970 Mys 77 (80) *. 

(1969) 2 Mys LJ 179. 

[See ILR (1976) Andh Pra 585 (592) (DB).] 

(2) The presumption arises only if it is 
proved that the letter was properly addres¬ 
sed and put into the Post Office A 1978 
NOC 112 (Gauhati). 

(3) A registered letter, bearing the cor¬ 
rect address with postal receipt, raises a 
presumption of service. A 1971 Ker 231 
(234) : 1971 Ker LT 273. 

(4) Presumption under S. 27 can arise 
only on the proof of the conditions set out 
in the first part of the section. The existence 
of each of the conditions is to be establish¬ 
ed by positive evidence and it is only then 
that the presumption under the section can 
arise. If the evidence on the record is in¬ 
sufficient to establish any one of the con¬ 
ditions the presumption cannot arise. A 1975 
Guj 54 (57, 59) : (1974) 15 Guj LR 655 (FB). 

(5) When it is proved that the registered 
letter with prepaid stamps containing the 
documents has been posted at the proper 
address of the addressee a prima 
facie presumption arises viz. that the 
notice was served. meaning thereby, 
toat the letter reached its destination at the 
proper time according to the regular course 
of business of the post office and it was re- 
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celved by the person to whom it was ad¬ 
dressed. A 1915 Guj 54 (57, 58) : (1974) 15 
GuJ LR 655 (FB>. 

3. English law. 

(1) The corresponding provision In the 
English Act is S. 7, Interpretation Act. 1978 
(C 30). 

4 . ApplicabUlty of the section where 
other evidence tendered to prove 

service. 

(1) There cannot be any irrebuttable pre¬ 
sumption in favour of the proper service 
of notice simply because the notice has been 
sent as required by S. 27 of the General 
Clauses Act. A 1978 Bom 187 (189) : 1977 

Mah LJ 787. „ 

[See A 1964 AU 426 (427) : 1963 All WR 
(HC) 413, (Expression "unless contrary is 
proved” refers both to mode and time of ser¬ 
vice.) •• A 1932 All 374 (374) : 1932 AU W 
409 (DB). (Presumption as regards service is 

not conclusive.)! 

(2) It is true that the presumption would 
arise in favour of the landlord if he has 
compUed with the provisions of S. 106 of 
the T. P. Act. and S. 27 of the General 
Clauses Act. However, tliat presumption 
would be rebuttable and if the contrary 
proof is given, the landlord will not be able 
to bank upon the presumption for the pur¬ 
pose of contending that the tenancy of the 
defendant should be treated as validly ter¬ 
minated simply because the notice was sent 
by registered post. A 1978 Bom 187 (189, 
190) : 1977 Mah LJ 787. 

[See A 1972 Pat 292 (293) : 1972 BLJR 639. 
(Addressee can show that in fact notice 
under S, 106, T. P. Act never reached him. 
A 1956 Cal 537. FoU.)l 

(3) The plaintiff flandlord) would be en¬ 
titled to have the presumption in his favour 
only if there is no positive evidence about 
the service or absence of service one way 
or the other. But if the plaintiff has led 
evidence about the service of notice through 
the defendant’s (tenant’s) wife and if that 
case is disproved by the defendant, it wiU 
not be open for the plaintiff to say that the 
service of notice should be treated as prov¬ 
ed on account of the presumption that 
might arise by sending notice by registered 
post. A 1978 Bom 187 (190) : 1977 Mah LJ 
787. 


5. Applicability of the section to various 
classes of documents. 

(1) A notice issued under the Delhi Rent 

Control Act 1958, S. 14 (1) (a), was sent by 
registered post. “The case, it was held, was 
covered by Section 27 of the General Clauses 
Act. 1972 Rajdhanl LR 153 (154) (DB) 

(Delhi). (It is not necessary to write on the 
registered cover of notice as to on whose 
behalf the notice is. 1971 Raidhani LR (N) 
74. Overruled and A 1935 Bom 247, Dissented 
from.) 

[See (1982) 21 DLT 360 (363) : 1982 

Rajdhani LR 464.] 

(2) Section 27 applies to a notice under 
Rent Control law or some other notice. 1972 
Raidhani LR 153 (154) (DB) (Delhi) ** A 
1849 East Pnnj 295 (298) : 51 Pun LR 57. 


(3) A registered letter demanding arrears 

of rent can aslo fall within S. 27. A 1875 
Guj 54 (€3) : (1974) 15 Guj LR 655 (FB). 

(Knowledge of notice demanding arrears of 
rent can be imputed to tenant for purposef? 
of S. 12, Bombay Rents. Hotel and Lodging 
House Rates Control Act. 57 of 1947.) 

(4) Rule 107 of the Bombay High Court 
Rules falls under S. 27, General Clauses 
Act. Therefore, a summons sent by register¬ 
ed cover under that rule gets the benefit of 
presumption of due service under S. 27. A 
1914 Bom 31 (32) : 16 Bom LR 204. 

(5) The presumption arises in favour of 
the plaintiff in a suit where the summons 
is sought to be served upon the defendant 
by registered post. A 1956 Bom 144 (145). 

(6) In order to presume service having 
been effected the document or letter should 
be sent by registered post. Thus where the 
reminders (notices) under I.-T. Act 1961 
were issued under certificate of posting and 
not by registered post the service would 
not be proper. (1982) 136 ITR 108 (111) (DB) 
(Delhi). 

6 . Applicability of the section to modes 
of service other than registered post. 

(1) On a tenant’s refusal to receive notice, 
the notice was affixed to the door of his 
house. The notice was deemed to have been 
validly served upon the tenant. A 1967 J 
and K 141 (147, 149) t 1967 Kash LJ 304. 

(2) If a registered notice is refused when 

tendered, that would be prima facie a pro¬ 
per service. But service by "hanging” (affi¬ 
xation) cannot be considered as valid or 
sufficient service in law, in the absence of 
proof showing that it was the ordinary place 
of residence or office of the other party. 
(1970) 77 ITR 934 (941) (Assam) (DB). 

(Overruled on another point in A 1980 SC 
485.) 

(3) If a communication is returned un¬ 
served as a result of refusal to receive it 
with an endorsement to that effect thereon 
the addressee will be deemed to have 
received it and the sender will be deemed 
to have fulfilled his part of duty in the 
matter. 1962 MFC 439 (440) (DB). (A 1918 
PC 102. A 1952 All 857, A 1958 Cal 251 and 
1958 MPLJ Note 62. Foil.) 

(4) Where the notice was served through 
the process-server and there was neither 
a service report nor any other information 
indicating that service was effected either on 
the assessees concerned or on any of their 
employee, relatives or any authorised re¬ 
presentatives and there was nothing on the 
record to show the identity of the persons 
on whom the service was effected, the 
service could not be said to be effected pro¬ 
perly. (1982) 136 ITR 108 (110) (DB) (Delhi). 

(5) Where interim order granting ex parte 
injunction was passed for a limited period 
and opportunity was given to the petitioner 
to ask for extension of the same and order 
granting extension was passed but notice as 
to grant of extension was sent by petitioner 
under certificate of posting, it created pre¬ 
sumption of posting of the letter to the post 
office concerned, but it does not establish 
that such letter had reached to addressee in 
time. Therefore the respondent could not 
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be held guUty of contempt of Court on 
ground of breach of extension order. 1981 
Cri LJ (NOC) 65 (Cal). 

7. Applicability of the section — 

Other points. 

( 1 ) Evidence of actual tender and refusal 
is not necessary to bring about pre¬ 
sumption enacted by the section. The pr^ 
sumption in such cases is intend^ to te a 
substitute for proof. A 1976 Delhi 111 (113, 
114) : (1976) 78 Pun LR (D) 192. 

(2) Evidence of actual tender and refusal 
would be wholly redundant for raising the 
presumption because, if such evidence is 
necessary, the evidence by itself would be 
sufficient to prove service. The aid of tne 
presumption would, in that case, have been 
unnecessary. A 1976 Delhi 111 (113, 114) . 
(1976) 78 Pun LR (D) 192. 

(3) Where the postal cover has been cor¬ 
rectly addressed and has been sent by regis¬ 
tered post, the presumption with regard to 
service would arise under the provisions of 
both S. 14, Evidence Act and Section 27, 
General Clauses Act, A 1976 Delhi 111 (113, 
114) : (1976) 78 Pun LR (D) 192. 

8 . Meaning of various expressions. 

(1) The words "serve” "give” and "send” 
are used as interchangeable expressions. A 
1964 SC 1742 (1745, 1746) ; (1964) 2 SCJ 258. 

(2) The word "issued” (not specifically 
mentioned in the section but covered by the 
residuary words) is used in the same sense 
as "served”. A 1964 SC 1742 (1746) : (1964) 
2 SCJ 258. 

(3) The mere despatch of a notice does 
not amount to its "giving”. A 1966 SC 330 
(332) ; (1965) 1 SCJ 552 •• (1976) 3 Cal HC 
(N) 861 (863). 

(4) While "giving” is not complete on 

mere despatch, yet for counting of an Inter¬ 
val between "sending” a notice of meeting 
and the holding of the notified meeting, the 
date of despatch of the notice can be taken 
as the starting point. A 1968 SC 5 (7) : 

(1968) 1 SCJ 637. 

U. ADDRESS ON THE LETTER. 

9. Address and Addressee. 
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10. Sender’s name. 

(1) Indication of the name of ttie sender 
on the envelope is not necessary for 
the presumption. 1974 Ren CJ 217 < ILR 
(1973) 1 Delhi 383 (390) (DB). 

HI. REGISTRATION. 

11 . Unregistered letters. 

(1) Although the presumption under S. 27 
does not apply to a case of a., letter 
under certificate of posting, the Resump¬ 
tion under S 114 of the Evidence Act wo^d 
apply in such a case. A 1976 Cal 478 (479. 
480) •• A 1968 Cal 49 (52, 56). 

(2) The Court will be at liberty to see u 
such presumption has been rebutted m view 
of the evidence on record and the f^ts ana 
circumstances of the case. A 1976 Cal 478 
(479, 480). 

rv. SERVICE: THE PERSON SERVED. 

12. Employee. 

(1) A notice sent to an asseesee firm by 
registered post properly ad^essed ana 
postage pre-pa^d and received by the eni* 
ployee of the firm would raise a pr®mnp- 
tion of due service under S. 27. A 1952 All 

NUC (Assam) 2838 . (^rviee 
on the manager and employee of the tenant 
even though without knowledge and per¬ 
mission of the tenant.)] 

13, Other, persons. 

(1) No presumption under S. 27 would 
arise where the notice was not served oa 
the addressee but was served on ms eon. 
(1979) 5 All LR 435 (437). 

(2) A notice under S. 34 Incorne-tax Aet 

1922 was sent by registered post (as permit¬ 
ted by S. 63 of that Act) and was Properly 
addressed and pre-paid. The mere fact ^at 
the physical delivery of the 'notice was 
made to a pierson who had no authority to 
receive the letter on the addressees behalf 
would not be sufficient to Prove that there 
had been no proper service. (1978) T^TC 
506 (510) (DB) •• A 1956 Cal 537 (540) ; 

(1955) 28 ITR 684 (DB) 

(3) If the notice served on the assessee’s 
agent is not given to the assessee, the ser¬ 
vice is not effected. 1970 Cur LJ 523 (527) 


(1) Before the Court can^ draw a pre¬ 
sumption of service of notice either under 
S, 27 or under Section 114 of Evidence Acti 
it must be proved that the notice contamed 
the correct address. 1970 All LJ 455 (459). 

(2) The mere fact that full address was 
given in the body of the notice does not 
raise a presumption that the envelope also 
was correctly addressed. A 1978 NOC 112 
(Gauhati). 

(3) Minor errors in address do not matter. 
The addressee, for example, is not prejudic¬ 
ed by the omission of the word "Private” in 
the name of a Private Ltd. Company. A 
1961 Cal 439 (441, 442) : (1862) 32 Com Cas 
575 (DB). 

(4) Where the postman fails to identify 

tht addressee in Court, the failure is in¬ 
sufficient to rebut the presumption. 1969 
All LJ 849 : 1969 All WR (HC) 477 (480, 

481) (DB). 


(4) Section 153. Customs Act, 1962, mere¬ 
ly provides that the notice shall be served 
by sending it by registered post. Read with 
S. 27 of the General Clauses Act, it becomes 
clear that unless the contrary is proved ser¬ 
vice is effected (where the section applies) 
at the time at which the letter would be 
delivered in the ordinary course of post. A 
1974 Mad 224 (225) : (1974) 1 Mad LJ 319 
(DB). 

V. SERVICE : MODE AND TIME 

14. Service and Its acceptance. 

(1) With reference to a letter that is tote 
served, three possibilities can be envisag¬ 
ed :— (i) the letter is not tendered at all to 
the addressee or. though tendered, is not 
tendered at his ordinary place of residence; 
or (ii) the letter is tendered, but the ad¬ 
dressee refuses to accept it; or (iii) the 
letter is tendered to, and accepted by, the 
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addressee. The first case some times raises 
problems. The second case — refusal to ac¬ 
cept service — raises more numerous ques¬ 
tions. Tlie section certainly applies to the 
third case. , 

(2) In case of letters sent by registered 
port for acknowledgment due it only 
ensures the delivery of the posted matter, 
its acknowledgment by the addressee and 
does not ensure or certify as to what the 
cover contained. (1982) 1 Kant LJ 447 (448). 

(J) Where notice of termination of 
tenancy duly sent by registered post was 
received by Treasurer and Secretary of 
tenant company, and in eviction suit the 
register of letters received and issued 
maintained by tenant company was not pro¬ 
duced, held that notice was properly 
addressed and registered and it was duly 
received by tenant-company and it was 
valid. A 1982 Cal 127 (132) : (1982) 86 Cal 
WN 456 (DB). 

IS. Addressee not found or premises locked. 

(1) With reference to non-tender, when 
the notice is returned with the endorse¬ 
ment '‘left" and the endorsement is avail¬ 
able on the record, the presumption under 
S. 27 is rebutted. (1966) 70 Cal WN 262 (265) 
(DB). 

iSce (1956) 1 All ER 670 r (1956) 2 WLR 
800 (806, 807, 810).] 

(2) In a case relating to suspension of 
statutory registration after notice to the 
owner, the notice (sent by registered post) 
was returned, with the remark "addressee 
not known and not traceable". S. 27 was 
held to be inapplicable. Before suspension, 
the Department must prove that the notice 
wag refused or that the owner had given 
a fictitious address. A 1971 Orissa 120 (122) 
dDB). (Case under S 33 (1) (b) of the Motor 
Vehicles Act, 1939.) 

(3) Where a registered notice was re¬ 
turned unserved with the postal endorse¬ 
ment "Premises found locked", the pre¬ 
sumption under S. 27 does not arise. (1979) 
1 Mad LJ 346 : (1979) 92 Mad LW 5 (8). 

16. Service beyond time. 

(1) An endorsement of refusal to accept 
notice was made by the postal peon on 
18-11-1969. The notice sought to determine 
the tenancy on 30-11-1969. The notice could 
not be held to have been served earlier 
than 18-11-1969. Hence a margin of 15 days 
(as required by law) was not available, and 
the notice was invalid. A 1977 Pat 155 (158, 
150) : 1976 BLJR 657. 

(2) A notice under Income-tax law was 
tesued in time, but served out of time. 
S. 4 of the Income-tax (Amendment) Act, 
1059 was held to apply even to such cases 
and to save the notice and the assessment. 
A 1984 SC 1742 (1745, 1746) : (1964) 2 SCJ 
2U. 

▼I. REFUSAL OF SERVICE. 

17. Refusal to accept service — Effect af. 
(1) It is the combination of two presump- 
‘tione, 1. e. the one under S. 27 of the 
General Clauses Act. 1897 and that under 
R. 114 (e) and (f) of the Elvidence Act, 1872. 
whi ch leads to the conclusion that when a 
^Mrtatered envelope is properly addressed 


and comes back with the endorsement "re¬ 
fused", then the service has been effected, 
although, strictly speaking, it has not been 
effected. 1974 Ren CR 573 (576, 577) (Delhi). 

[See A 1977 All 476 (479) : 1977 All LJ 
1061 : 1978 All WC 59. (Notice determining 
tenancy of defendants 1. 2 and 3 sent to 
each of them by registered post on correct 
address — Notice sent to defendants 1 and 
2 returned with endorsement of refusal and 
that sent to defendant 3 returned with en¬ 
dorsement as out of station — Notice must 
be presumed to have been served on them 
thereby validly determining their tenancy. 
A 1970 All 446 (FB). Rel. on. 

(2) There are two possibilitie.s, When a 

registered envelope comes back with the 
endorsement "refused". One the sender 
may somehow get an endorsement 
that the addressee has refused the register¬ 
ed letter, and secondly the addressee has 
actually refused the receipt of the register¬ 
ed envelope offered to him. Both these 
possibilities can occur. In the final analysis, 
it is for the Court of fact to determ'ne 
which is the more probable of the.se con¬ 
tingencies. 1974 Ren CR 573 (576, 577) 

(Delhi). 

(3) Where a notice under S. 106 of the 
T. P. Act, was received back by the sender 
with an endorsement "refused", the pre¬ 
sumption of service can be drawn both 
under S. 27 of the General Clauses Act and 
under Sec. 114 of the Evidence Act. 1872. 
S. 27 of the General Clauses Act raises a 
presumption that a notice sent by post was 
served on the addressee until otherwise 
shown, even if it was refused. (1979) 81 
Pun LR (D) 69 (70). 

(4) Notice sent by registered post, but re¬ 
fused by the addressee, is a valid service on 
the person who refuses to accept the deli¬ 
very of the registered letter. When there 
was an endorsement of the postal peon that 
it was refused on a particular day, the 
presumption of correctness would arise in 
respect of the date also. A different date of 
service cannot be presumed, ignoring the 
endorsement of refusal on a particular day. 
A 1977 Pat 155 (158, 159) : 1976 BLJR 657. 

(5) Where the addressee of a letter con¬ 
taining a notice to quit, sent by registered 
post, refuses to take delivery, the Court 
can, under S. 114, Evidence Act draw a 
presumption that the letter reached him 
in the ordinary course and the fact that the 
letter came back not from the dead letter 
office but as a refused letter would not des¬ 
troy the presumption. A 1920 Cal 287 (2) 
(288) :23 Cal WN 319 (DB). 

(6) On a refusal to accept a registered 
cover returned with the endorsement of re¬ 
fusal, if the posting has been proved, a 
presumption arises under S. 114 of the Evi¬ 
dence Act that the addressee did refuse to 
receive it. A 1952 All 857 (857) ; 1932 All 
LJ 351 (DB). (Overruled on another point 
in A 1969 SC 1068.) •• A 1926 Lah 52C (521): 
94 IC 103. 

(7) Where a presumption under Sec. U4, 
Evidence Act arises, it is for the party put¬ 
ting forward the plea of want of notice to 
rebut it A 1930 Lah 439 (440) a 31 Pun LR 
26. 
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(8) In a case where the 
nnct for which provifiion is made m 

Income-taT Act 1922 if the assessee refuse 

to accept the notice, the notice ^ 
to him and the service should be 
to be sufficient under S. 27 , General Cl^es 

Act. (1955) 28 ITR 478 (484) : A 1955 NUU 

^^(^9) men ^^combined notice under S. 3 (a) 
nf the u P (Temporary) Centrol of 
and IvSion Act (3 of 1947) and under 
S 106 of the T. P. Act is presented to the 
ten^t and is refused, by him. a pres^P- 
tion of due service arises both ^u^r S. 2 / 
of General Clauses Act as well as S. 114 of 
the Evidence Act, 1872. ^^72 All LJ 499 (5 , 
501) : 1972 All WR (HC) 299 (DB). 

(10) Tender of a registered lettCT which 
is refused by addressee, is as So^ ^ aeU’ 
very as a letter which is accepted. Ad- 
dressee is not in any way prejudic^. A 
1981 Cal 439 (441, 442) 8 (1962) 32 Com Cas 

^"^aiPS a case relating to service of con¬ 
cise statement (of plaint), service by regis¬ 
tered post returned with 
"refused'* was regarded as sufficient. (194o) 

52 Cal WN 659 (664). 

(12) Presumption as to ser^ce by 
fordinarv) post cannot arise when tne 
posted envelope is returned to the send^ 
with mere endorsement of refusal, more so 
when the postman making the audorsement 
was not examined. ILR (1971) 1 Delhi 672 

(677, 678). 

(13) When a registered envelope is tender¬ 
ed by a postman to the addressee but ne 
refused to accept it. there is due service 
effected upon the addressee, by refusm, me 
addressee must, therefore, be imputed wim 
the knowledge of the contents therwf an^ 
this follows upon the presumptions mat 
raised under S. 27 of the General Claus^ 
Act and S. 114 of the Evident Art 1872. 

A 1981 SC 1284 (1288) : 1981 All LJ 504 . 
1981 All WC 273. (A 1935 Bom 247 . Over- 
ruled; A 1964 All 52. 1972 All p 499 and 
A 1970 AU 446 (FB), Approved.) 

(14) Where addressee refused to acc^t 
letter the presumption of due or 
service arises and knowledge of 

of letter is imputed to addressee. A 1981 SO 
1284 (1288) : 1981 All U 504. (A 1935 Bom 

247, Overruled.) 

18. Refusal — How proved. 

(1) The presumption under S. 27 attaches 
to the postal peon’s report 'refused. As 
soon as it is proved that the letter wntain- 
ing the notice to quit is properly ad^essed, 
prepaid and posted by registered post, ser¬ 
vice shaU, under S. 27, be deemed to be 
effected. This deeming amounts to presump¬ 
tion which, unless rebutted, proves the fact 
of service. A 1957 Punj 284 (287) : (1957) 31 
ITR 930 (DB). 

(See A 1981 Madh Pra 76 (79) : 1980 Jab 
U 285. (Presumption Is wide enough to 
cover a case of service by refusal also.)} 

(2) Even if the actual refusal by the 
addressee is not proved, service of the 
notice may well be held to be proved. A 
1958 Cal 251 (252) : 62 Cal WN 193 (DB). 


[The] General Clauses Act, 1897 

(3) Where the registered cover came ba^ 
with the po^l endorsement of refusal by 
the defendant, then, under the circim- 
stances. a strong presumption arises of due 
service of the notice on the defendant und» 

S 27 of the General Clauses Act, read wim 
S 114 of the Evidence Act. 1872. (1967) 71 
Cal WN 282 (283, 284) (DB). 

(4) Examination of the postal peon or for¬ 
mal proof of the postel endorsement is not 
necessary in every case to raise^the above 
presumption or to prove such postal service, 
but there may be cases, where such ex¬ 
amination or proof may be required. (1961) 

65 Cal WN 690 (695. 696). (As explamed m 
71 Cal WN 282 (DB).) 

(5) Eeven though the postman Is not 
examined to prove refusal, yet endorsement 
of refusal is sufficient. 1963 Jab LJ 85 (87) 
(DB). (A 1956 Nag 266, Dissented.) 

19. Denial by person alleged to have 

been served. 

(1) The mere denial of receipt of .notice 
served by post is not sufficient to rebut the 
presumption of service in case of an en¬ 
dorsement of refusal by the postal authori¬ 
ties. A 1966 AU 519 (520) ; 1966 AU LJ 421. 

[See howCver A 1978 J & K 31 (33, 34) : 
1978 Kash LJ 209. (If the defendant has 
categoricaUy deni^ the receipt rt 
any notice and also denies the fart 
of having signed the acknowledgement, the 
onus of proof would be on the sender.)} 

(2) The mere fact that the notices (of tax) 

were not actuaUy received by the assessee 
would not invaUdate an assessment, if they 
were sent by registered post, properly ad¬ 
dressed. (1955) 28 ITR 478 (484) :■ A 1955 

NUC (All) 1514 (DB). 

(3) Proof that a letter correctly addressed 
has been posted and has not been received 
back through the dead letter office may 
justify the presumption that it has been de- 
Uver^ in due course of mail to the ad¬ 
dressee. But proof of the fact that the letter 
had been duly posted and had been return¬ 
ed by the postal authorities does not justify 
the presumption that the return was due to 
refusal by the addressee. It may weU be 
that the addressee was not found. Much less 
there is a presumption that the cover was 
tendered to the addressee on a particular 
date. A 1915 Cal 313 (319, 320) : 19 Cal WN 
489 (DB). 

(4) Where notice of demand was sent to 
tenant by registered post containing his 
proper address and paying the postal charges, 
there is presumption of law and the onus 
shifte on the addressee-tenant to prove that 
the registered notice was not delivered to 
him . Again, mere denial by the tenant is 
nothing. It does not discharge the onus. 
(1980) 2 Ren CJ 543 (548) i (1980) 18 DLT 
427 3 1980 Rajdhani LR 693 Pelhi). 


20. Whether postman must be caUed. 

(1) The postal ^dorsement is admissible 
in ^dence though the postman Is not ex¬ 
amined, and, accordingly, a notice sent by 
registered post under Se^on 106, Transf^ 
of Property Act. 1882 properly addressed 
and returned with the postal endorsement 
of refusal, is sufficient notice under that 
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section. A 1953 Mad 884 (887) : (1952) 1 

Mad LJ 227 (DB). 

[See however A 1957 Madh Bha 151 (153). 
(The postman must be called in evidence to 
prove the refusal and without such proof 
the endorsement is not admissible in evi¬ 
dence in proof of the allegation.)] 

(2) Where a notice sent by a registered 
port is returned wtih the endorsement of 
refxisal, it is not always necessary to pro¬ 
duce toe postman who tried to effect ser¬ 
vice. A denial of service by a party may be 
found to be incorrect from its own admis¬ 
sion or conduct. A 1976 SC 869 (871) : (1976) 
1 SCJ 372* 

(3) It is’for the plaintiff to establish that 
the notice which had been returned unde¬ 
livered by postal authorities was tendered 
personally to the defendant or to one of his 
family or servants at his residence. A 1956 
Nag 266 (267) : 1956 Nag LJ 441. 

(4) Where the summons is sent from the 
Court by registered post and the cover is 
tendered by toe postal peon to the right 
person who refused to accept it, the Court 
can infer that there was valid service. (1911) 
13 Bom LR 323 : ILR 35 Bom 213 (216) ** 
(1888) ILR 15 Cal 681 (682) (DB). 

fSce also A 1940 Cal 536 (537) : 44 Cal 
WN 999. (Mere non-service of sum¬ 
mons is. in the absence of fraud, not suffi¬ 
cient to support a subsequent suit to set aside 
the decree.)! 

(5) A registered letter tendered to the ad¬ 
dressee and refused and brought back un¬ 
opened after refusal to accept does not 
necessarily mean that the contents were 
brought to the notice of the addressee. A 
1935 Bom 247 (251) : 37 Bom LR 376 (DB). 

(6) Where an ex parte decree is passed 
after the writ of summons has been sent by 
registereed post and the cover is return^ 
with the postal endorsement "refused”, in 
proceeding for setting aside the ex parte de¬ 
cree it is undoubtedly for the defendant to 
satisfy the Court that the letter was not 
tendered to him. A 1968 Bom 387 (388) : 70 
Bom LR 253. 

(7) Mere production in Court of an un¬ 
opened envelope of a registered letter bear¬ 
ing an endorsement of refusal does not by 
itself rebut the presumption arising under 
S. 27 of the General Clauses Act, 1897 or 
Section 28 of the Bombay General Clauses 
Act, 1 of 1904. The Court may. however, 
raise a presumption under S. 114 of the 
Ehrldence Act, 1872, even though the author 
of such an endorsement is not examined as 
a witness. A 1975 Guj 54 (60 to 63) ; (1974) 
15 Guj LR 655 (FB>. (A 1935 Bom 247, A 
1956 Nag 266 and A 1964 Andh Pra 314, Dis¬ 
sented from.) 

Vn. THE PRESUMPTION AND FfS 

REBUTTAL. 

21. Nature of the presumption and its 

rebuttablllty — Indian and Engllfih law. 

(1) The presumption under S. 27 is man¬ 
datory. 1972 All LJ 499 (500, 501) : 1972 All 
WR (HC) 299 (DB). 

(2) That the presumption is rebuttable 
flows from the language of S. 27. A 1964 All 
426 (427) : 1963 AU WR (HC) 413 •• A 1955 


NUC (Bhopal) 1783. (A 1922 Bom 377 (1) 
and A 1954 Bom 159, Rel. on.)) •• A 1955 
NUC (Madh B) 3022. 

[See A 1956 Cal 537 (539) : (1955) 28 ITR 
684 (DB). (What Section 27 provides for is 
only a presumption and a presumption of 
fact can be rebutted.)] 

(3) In England the presumption as to ser¬ 
vice itself was irrebuttable. In other words, 
where the time of service is not vital, in 
the sense that it is immaterial whether or 
not service took place by or at a particular 
time in question, then toe presumption is 
irrebuttable and evidence of non-receipt is 
irrelevant. (1966) 2 All ER 696 : (1966) I 
WLR 1085 (1093). (Case under Ss. 45 and 214 
(1) (c) of Town and Country Planning Act. 
1962.) 

(4) Where the time of service is import¬ 
ant. then the second limb of S. 26 of the 
earlier English Act, was construed so as to 
allow evidence rebutting not only the fact 
that the service occurred at a particular 
time, but also that service did take place at 
all. (1972) 3 All ER 129 : (1972) 1 WLR 1230 
(1237, 1238). 

(5) In India, the presumption is generally 
regarded as rebuttable. A 1932 All 374 (374): 
1932 All LJ 409. 

[See A 1982 MP 75 (79) : 1982 Jab LJ 82, 
(AIR 1975 MP 21 (Pt. B) held no longer gof>d 
law In view of AIR 1981 SC 1284.)] 

(6) The words "unless the contrary is 
proved” in S. 27 govern both parts of the 
section. A 1964 All 426 (427) ; 1963 All WR 
(HC) 413 ** A 1932 All 374 (374) : 1932 All 
LJ 409 (DB) •• A 1978 Bom 187 (189) : 1977 
Mah LJ 787 A 1914 Bom 31 (32) : 16 
Bom LR 204 ** A 1956 Cal 537 (540) : (1955) 
28 ITR 684 •* A 1915 Cal 313 (320) : 19 Cal 
WN 489 (DB) •* A 1975 Guj 54 (59) : (1974) 
15 Guj LR 655 (FB) ** A 1972 Pat 292 (293) : 
1972 BLJR 639. 

[See also (1911) 13 Bom LR 323 : (1911) 
ILR 35 Bom 213 (215, 216). (Court must be 
guided in each case by its special circum¬ 
stances as to how far it will give effect to a 
return of a cover endorsed "refused”, or 
words to the like effect.)] 

[But see A 1970 Mys 77 (80) : (1969) 2 

Mys LJ 179. (If the contrary to be proved 
has reference to the actual service, then pro¬ 
vision of S. 27 could be rendered useless by 
the addressee avoiding to receive the letter 
or even refusing the registered letter.)] 

(7) The presumption under S. 27 is re¬ 
buttable because the words "unless the con¬ 
trary is proved” govern both the parts of 
the section. It can be shown by the addressee 
that the letter was never delivered to him 
in fact in which case it will be held that 
there was no service. Thus, the presumption 
which arises imder the section stands re¬ 
butted. A 1975 Guj 54 (57, 59, 60) : (1974) 15 
Guj LR 655 (FB). 

(8) The presumption of service which 

arises under the first part of S. 26 of the 
Interpretation Act of 1889 (now, S. 27 of 
the Interpretation Act of 1978) which is 
identical in terms with S. 27 of the General 
Clauses Act (1897), is rebuttable, (1972) 3 All 
ER 129 : (1972) 1 WLR 1230 (1237, 1238) ** 
(1969) 2 All ER 802 (804) : (1969) 1 WLR 
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Section 27 — Note 21 (contd.) 

855. (Notice sent by poet returned with post¬ 
al mark ‘‘gone away” — Held, it was not 
served at all — Per Lord Denning M. R.) 
S 2 All ER 255 : (1958) 2 QB 187 (P^ 
Lord Goddard. C. J.) ** (1956) 1 AU ER 
(Bastardy summons returned to 
marked "undelivered” "no response — Held, 

it had not been served.) , „ kv 

(9) The presumption normally invoked by 

S. 27 General Clauses Act could not be in¬ 
voked in view of provisions contained m 
R 11 (c) of Adjudication Proceedings and 
Appeal Rules which requires that wherever 
the notice could not be effected it will be 
done by affixing it on the outer door or on 
some other conspicuous part of the premises. 
A 1976 Mad 233 (235) : 89 Mad LW 111. 


22. Evidence in rebuttal — General. 

(]) Mere statement on oath by the peti¬ 
tioner that the notice had not been received 
bv him will not rebut the presumption. 
(i970) 2 Mad LJ 535 (538). 

[See however A 1976 Delhi 111 (115) t 

(1976) 78 Pun LR (D) 192. (Bare denial of 
the tender and refusal to accept delivery 
is sufficient to rebut the presumption.)! 

(2) The presumption may be rebutted by 
other circumstances on record. 1970 Rent CR 
607 (610) (Delhi). 

(3) It would depend upon the circum¬ 
stances of each case, whether or not the 
presumption had been rebutted by the proof 
of further facts. A 1956 Cal 537 (540) : 58 
Bom LR 660 (DB). 

(4) Mere denial of receipt, without other 
evidence, is not sufficient to rebut it. 1980 
Rajdhani LR 693 : (1980) 2 Ren CJ 543 
(548) •• 1972 Assam LR 43 (44) (Gauhati). 

fSee however A 1978 NOC 112 (Gauhati), 
(Evidence of postman is necessary) •• A 
1976 Delhi 111 (115) ; (1976) 78 Pun LR (D) 
192. (Bare denial of tender and refusal to 
accept deilvery is suSicient to rebut the 
presumption.)! 

(5) There is no rule to the effect that 
when any tenant in an eviction case entert 
the box as a witness and states on bath 
that he did not receive the notice to quit, 
then the presumption about service under 
S. 27 stands rebutted. (1979) 1 Ren CJ 41 
(47) (SB) (All). 

(6) The presumption under Ss. 16 and 114 
(e) of the Evidence Act as well as under 
S. 27 of the General Clauses Act is a rebut¬ 
table one. When the person on whom the 
notice is said to have been served appears 
before the Court and denies on oath that 
the notice was served on him, the presump¬ 
tion is rebutted and in such a case the evi¬ 
dence of the postman becomes necessary. A 
1978 NOC 112 (Gauhati). 

(7) The presumption arising from en¬ 
dorsement of refusal would stand rebutted 
on the denial by the addressee on oath, but 
the veracity of the defendant must be con¬ 
sidered by the Court in the light of the evi¬ 
dence available on record, having regard to 
the conduct of the party concerned. 1978 
All LJ 993 (994, 995, 996) : (1978) 4 All LR 
870. 

(8) Where the addressee states on oath 
that no letter was deliV'.'red nor had he re¬ 


fused to take any notice, the presumphon 
ragarding a statement on oath is that it is 
correct unless proved otherwise, particularly 
if the addressee is not at all cross-examin¬ 
ed nor there exists circumstance on the re¬ 
cord on the basis of which the stateramt 
could be discredited, 1978 All LJ 44 (46) ; 
1978 All WC 84. 

(9) English decisions make a distinction 

between (i) cases where letters are known 
not to have been delivered and (ii) cases 
where letters have been properly addressed 
and have not been returned. In the latter 
case, the Court may be entitled to presume 
that there has been delivery. (1962) 1 ^ 

ER 30 : (1962) 2 WLR 157 (159, 160) 

(1894) 1 QB 583 (585 & 587). . , , . 

(10) In case of service by registered posi 
it cannot be said that as and when the ad¬ 
dressee denies in evidence receipt of me 
communication it is incumbent on the other 
side to examine the postman. The question is 
always one of facts whether the presump¬ 
tion that the communication was duly de¬ 
livered or tendered stands rebutted or not 
and a bare denial by a person who stands to 
profit by his denial in a given case more 
so where the acknowledgement said to be 
signed by him or somebody in his bebait 
may not be sufficient to warrant that re¬ 
buttal. A 1982 NOC 96 : 1980 Raj LW 407. 

(11) In England, the temporary absence 
of the occupier from his usual address on 
an extended holiday is not in ^fself suffi¬ 
cient to prove the contrary. (1969) 1 All ER 
1781 : (1969) 1 WLR 120 (128. 130, 132). 

23. Evidence in rebuttal — Postal peon. 

(1) In view of S. 27 it cannot be said 
that because the postal peons were not 
called to prove the service of notices, the 
notices were not sent to the defendants. A 
1953 Assam 206 (207) : ILR (1952) 4 Assam 
357 (DB). 

24. Non-tender of the letter. 

(1) Ordinarily, a statement of the ad¬ 
dressee on oath that the postal cover, said 
to have been refused by him, was never 
tendered to him would be sufficient to dis¬ 
lodge the presumption and shift the onus on 
the other side to establish by evidence that 
the service had been duly effected. 

A statement on oath of a party to the pro¬ 
ceedings is a piece of oral evidence like the 
statement of any other witness, and there 
is no rule of law that such a stat«nent 
should not be accepted merely because it Is 
made by a person who is intorested in the 
proceedings, nor is there any requirement 
of law that the statement on oath of a party 
to the proceedings must always be corro¬ 
borate by any independent evidence before 
it could be accepted by a Court of law. Once 
the presumption is raised, the mann^ of 
rebuttal need not be limited to the instance 
given in the counter-illustration (f) to Sec¬ 
tion 114 (1). A 1976 Delhi 111 (115) : (1976) 
78 Pun LR (D) 192. 

Vm. ANALOGOUS LAWS. 

25. Evidence Act and other analogons 

provisions. 

(1) The raising of the presumption under 
S. 114 (f) of the Evidence Act. 1872 in re¬ 
spect of a letter posted in the ordinary 
course without registration, Is not in any 
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»28. Citation of enactments.— (1) In any i^[Central Acl] or Regulation, 
and in any rule, bye-law, instrument, or document, made under, or vvitli re¬ 
ference to, any such Act or Regulation any enactment may be cited by re¬ 
ference to the title or short title (if any) conferred thereon or by refer¬ 
ence to the number and year thereof, and any provision in an enactment 

may be cited by reference to the section or sub-section of the enactment in 
which the provision is contained. 


(2) In this Act and in any ‘’[Central Act] or Regulation made after the 
commencement of this Act, a description or citation of a portion of an¬ 
other enactment shall, unless a diiferent intention appears, be construed as 
including the word, section or other part mentioned or referred to ns form¬ 
ing the beginning and as forming the end of the portion comprised in llic 
description or citation. 

[a] Cf. the Interpretation Act 1889 (52 and 53 Viet., C. 63), Section 35 Inter¬ 
pretation Act, 1978 (1978, C. 30). Ss. 19, 20. 

[b] Substituted for "Act of the Governor-General in Council” by A. 0„ 19 . 37 . 

29. Savings for previous enactments, rules and bye-laws.— The provi¬ 
sions of this Act respecting the construction of Acts, Regulations, rules or 
bye-laws made after the commencement of this Act shall not affect the con- 


Section 27 — Note 25 (contd.) 
way prevented by the section in the Genera 
Clauses Act as presumptions under S. 26 o 
General Clauses Act and S. 114 (f) of th< 
Evidence Act are independent of each other 
A 1973 Delhi 39 (41) : 1973 Ren CJ 149 

(2) Notice under S. 106, T. P. Act waj 
Bent by registered envelope, containing th( 
con*ect address of the tenant. The tenam 
refused to accept the notice. Notice was 
deemed to have been properly served. A 

451) : 1970 All LJ 336 

(FB)« 

(3) A notice terminating tenancy was 
sent by registered post. The notice was re¬ 
ceived back with the endorsement "refused” 
made by some one in the post office. The 
presumption under S. 114, Evidence Act, 
could be drawn in favour of the sender. A 
1976 All 515 (517). 


letters which the sender has taken the pre¬ 
caution to register, and is not rebutted but 
strengthened, by the fact that a receipt for 
the letter is produced signed on behalf of 
the addressee by some person other than the 
addressee himself. A 1918 PC 102 (111. 112) : 
16 All LJ 969. 

lu- ® of the Civil P. C. says 

nothing about the endorsement of refusal 
and according to the Kerala High Court, 
the implication is that it is not deemed to 

proof of service. That rules 
out the application of the principle under- 
lyjng O. 5, R. 20A (2) (endorsement of re¬ 
fusal deemed to be prima facie proof of ser¬ 
vice) or of s. 27 of the General Clauses Act 
or of any presumption under S. 114 of the 
Evidence Act. 1970 Ker LT 907 (907, 908) 

(DB). 


(4) A notice determining the tenancy ( 

^fendants 1, 2 and 3 was sent to each c 
them by registered post on the correct ad 
dress. The notice sent to defendants 1 an 
2 was returned with the endorsement 
refusal. The notices, it was held, must 
I^esumed to have been served on then 
A validly determining their tenancy 

A 1977 All 476 (479) r 1977 All LJ 1061. * 

(5) The combined effect of S. 27, Gener? 
aausM Act. S. 114. Evidence Act and Sec 
tion 106. Transfer of Property Act, 1882 i 
mat a presumption of service arises wher 
a no«C€ is received back with endorsemen 

e^AlMLR 457^^®® AU 280 (281, 282) : (1980 

(8) If a letter properly directed is prove* 
to have been put into the post office, it i 
presumed that the letter reached the des 
^nation at the proper time according to th* 
regular course of business of the post offid 
Bnd was received by the person to whon 
addressed. That presumption wouk 
appear to apply with stiU greater force t< 


*'A** in the cUatiooi 

[Vof. 20] 4 A, M. 2 


(8) Where a Municipal Committee sent 
notices to assesses as provided in S. 215 ( 1 ) 
(2) of Punjab Municipal Act which were 
returned unserved and the assesses failed 
to prove non-compliance of S. 215, in such 
a case a presumption would arise that there 
was proper service of notice. A 1982 (NOC) 
46 : (1981) 20 Delhi LT 141. 

Section 28 

Of the two sub-sections contained in 
this section, the first enacts a rule of con¬ 
venience, concerned not with interpretation 
c citation of enactments. (Cf. 

o- 19 (2), Interpretation Act. 1978 C.30). The 
significance of sub-section (1) lies in its con- 
fernng, on the short title of an Act, an au¬ 
thoritative character. Incidentally, the pro- 
permissive, and does not bar the 
citation of an enactment by any other mode. 

Section 29 

(1) Section 29 is a provision enacted as a 
matter of abundant caution. 

stands for AIR 
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struction of any Act, Regulation, rule or bye-law made before the com¬ 
mencement of th’s Act, although the Act, Regulation rule or bye-law is con¬ 
tinued or amended by an Act, Regulation, rule or bye-law made after the 
commencement of this Act. 

[Cf: The Interpretation Act, 1889 (52 and 53 Viet, C. 63), S. 40] Interpretation 
Act 1978 (1978. C. 30), S. 17. 


®[30. Application of act to ordinances.— In this Act the expression, 
•’['Central Act’] wherever it occurs, except in Section 5, and the word ’Act’ in 
cfclauses (9), (13), (25), (40), (43), (52) and (54)] of Section 3 and in Sec. 25 
shall be deemed to include an Ordinance made and promulgated by the Gov¬ 
ernor-General under Section 23 of the Indian Councils Act, 1861], '^[or Sec¬ 
tion 72 of the Government of India Act, 1915,] ®[or Section 42 ^[* * *] of the 
Government of India Act, 1935] Efand an Ordinance promulgated by the Pre¬ 
sident under Article 123 of the Constitution.] 

[a] Inserted by the Second Repealing and Amending Act, 1914 (17 of 1914), Sec¬ 
tion 2 and Schedule I. 

[b] Substituted for "Act of the Governor-General in Council" by A.O., 1937. 

[c] Substituted for "clauses (9), (12), (38), (48) and 50” by A. L. O., 1950. 

[d] Inserted by the Repealing and Amending Act, 1917 (24 of 1917), Section 2 
and Schedule I. 

[e] Inserted by A. O., 1937. 


SECTION 30 — SYNOPSIS 

1. Scope and effect of the section. 

2. Section 5 and the commencement of 

Ordinances. 

3. Section 6 and the expiry of Ordinances. 

4. Section 6 and the repeal of Ordinances. 

5. Section 24 and the effect of repeal of 

Ordinances on subordinate legislation. 

6 . Permanent Ordinances. 

1. Scope and effect of the section. 

(1) Ordinances are not "enactments”. A 
1941 Rang I (4) : 42 Cri LJ 335 : 1941 Rang 
LR 26. 

(2) An Ordinance framed under S. 72 of 
the Government of India Act of 1915 read 
with S. 317 of the Government of India Act 
of 1935 is a "Central Act” for the purposes 
of the General Clauses Act; all members of 
a partnership, including the absentee part¬ 
ners, would be "dealers” within the mean¬ 
ing of S. 2 (b) of the Hoarding and Pro¬ 
fiteering Prevention Ordinance, 1944 by 
virtue of S. 3 (39) of the General Clauses 
Act. A 1946 Mad 254 (255) : 47 Cri LJ 698 a 
(1946) 1 Mad LJ 145 (DB). 

2. Section 5 and the commencement 

of Ordinances. 

(1) The fact that a Central Ordinance is 
not included in the expression "Central 
Act” in S. 5 or in the word "Act” in 
Section 3, clause (13), tends to support the 
view that by its nature an Ordinance which 
is to be promulgated on occasions neces¬ 
sitating immolate action must come into 
operation immediately and it could not be 
contemplated that some other point of time 
could be fixed for an Ordinance to come 
into operation. A 1957 All 475 (483) : 1957 
All LJ 654 : 1957 AU WR (HC) 692 (FB). 

3. Section 6 and (he expiry of Ordinances. 

(I) Although S. 30 makec the specified 
provisions of the Act applicable to Ordi- 
nar^'fts regard must also be had to the text 
of each provision for deciding whether a 


particular rule of construction given in that 
provision covers the situation to which it is 
sought to apply on the strength of S. 30. 
S. 6 (which is concerned with the effect of 
repeal) is not applicable to temporary Ordi¬ 
nances which expire by the efflux of time. 
A 1933 All 669 (671) : 34 Cri LJ 1030 : 1933 
AU LJ 875 (FB). 

(2) On general principles the continued 
detention in jail of a convict cannot become 
illegal by reason of the expiry of the term 
of the Ordinance, if the conviction and sen¬ 
tence were legal at the time when the 
Magistrate delivered the judgment of con¬ 
viction and sentenced the convict. A 1933 
Cal 516 (519) : 34 Cri LJ 879 (DB). 

4. Section 6 and the repeal of Ordinances. 

(1) The repeal of Ordinances would fall 
within S. 6 read with S. 30, General Clauses 
Act. Hence the repeal of Section 7, War 
Risks (Goods) Insurance Ordinance. 1940. did 
not prevent the initiation and trial of of¬ 
fences against that Ordinance which were 
committed while it was in force. A 1949 Mad 
893 (895) : 51 Cri LJ 87 : (1949) 1 Mad LJ 
605. 

(2) Section 6 has no application to a law 
which by lapse of time comes to an end. 
Section 6 has therefore no application to the 
Indian Courts (Burma Jurisdiction) Act 
and the fact that this Act was repealed by 
a subsequent enactment is not material as 
with the termination of war period, the Act 
•died its natural death and it was not neces¬ 
sary to repeal it. A 1947 Lah 414 (415) : 49 
Pun LR 106. 

5. Section 24 and the effect of repeal of 
Ordinances upon subordinate legislation. 

(1) There was no inconsistency between 
the provisions of the Dhoties (Additional 
Excise Duty) Ordinance of 1953 and the 
Dhoties (Additional Excise Duty) Act of 
1953. and, by virtue of Ss. 24 and 30. Gen* 
eral Clauses Act, the notification of the Cen- 
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[f] The words and figures "or Section 43” were repealed by A O 1947 

[g] Added by A. L. O.. 1950. 

pealed'by o'lgS?.] -General 




31. Construction of references to Local Government of a 
pealed by A. O. 1937.] 


Province. 


THE SCHEDULE.— Enactments repealed. [Repealed 
Amendment Act, 1903 (1 of 1903), S. 4 and Sch. HI.] 


by Repealing 


[Re- 

and 


[THE] GENERAL INSURANCE BUSINESS 
(NATIONALISATION) ACT, 1972 
(ACT NO. 57 OF 1972) 

[The text of the Act printed here is as on 31-8-1982.] 
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Section 30 — Note 5 (contd.) 
tral Government dated 27-10-53 would con¬ 
tinue in force and would be deemed to have 
been made under Expl. 1 to S. 3 of the Act 
of 1953. A 1956 Pat 131 (134) : 1955 BLJR 
679 (DB). 

. (2) An Ordinance promulgated under 
wther S. 41 or S. 42 of the Government of 
^rma Act (1935) has the same force and 
effect as an Act of the Legislature. A 1941 
Rang 49 (50) : 1951 Rang LR 101 (DB). 

6. Permanent Ordinances. 

H) The Coal Production Fund Ordinance, 
was a permanent Ordinance. S. 6, read 
wlte S. 30, may in effect make S. 6 appli¬ 
cable to the repeal of a permanent Ordi¬ 
nance. A 1863 SC 1281 (1285. 1286). 


CHAPTER IV 

AMOUNTS TO BE PAID FOR 
ACQUISITIONS 

11. Amounts to be paid for transfer and 

vesting of shares or undertakings. 

12. Disbursement of amounts by Corpora¬ 

tion. 
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14. Amount payable to shareholders may 

be paid to named persons instead in 
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CHAPTER V 
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GENERAL INSURANCE BUSINESS 

16. Schemes for mergers of companies etc, 
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CHAPTER VI 
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li. Functions of Corporation. 

19. Functions of acquiring companies. 

20. Balance of profit how to be utilised. 

21. Interim provisions for management of 

Indian insurance companies. 

22. Power of Central Government to trans¬ 

fer employees. 


(2) The Ordinance making power of the 
Governor General which was regulated (be¬ 
fore the commencement of tre Constitution) 
by S. 72 of the 9th Schedule to Government 
of India Act, 1935 had been widened by 
deleting, from S, 72, the words, for the space 
of not more than six months from its pro¬ 
mulgation”. This was effected by S. 1 (3) of 
the India and Burma (Emergency Provi¬ 
sions) Act, 1940 and their deletion had the 
elTect of equating Ordinances promulgated 
between 27th June 1940 and 1st April 1946 
with Acts passed by the Indian Legislature 
without any limitation of time regarding 
their duration. Such Ordinaces would con¬ 
tinue in force until they are repealed. A 1962 
SC 1281 (1285. 1286). 
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31. Officers and employees of Corporation 
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lic servants. 

32. Indemnity. 
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ing companies. 
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37. Vacancies, etc., not to invalidate pro¬ 
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40. [Repealed.] 

THE SCHEDULE, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
•—Partially repealed by Act 38 of 1978. 


STATEMENT OF OBJECTS AND REASONS 


''By the General Insurance (Emergency 
Provisions) Ordinance. 1971, which was 
later replaced by an Act of Parliament 
the management of the undertakings of all 
insurers carrying on general insurance busi¬ 
ness was vested in the Central Government, 
pending nationalisation. 

The object of the present Bill is to com¬ 
plete the process of nationalisation which 
is sought to be effected in the following 
manner, On a day. to be appointed by the 
Central Government, the shares in insur¬ 
ance companies carrying on general insur¬ 
ance business, which are incorporated in 
India and having a share capital, would 
automatically stand transferred to. and 
vested in. the Central Government A few 
shares, however, would thereafter be for¬ 
mally transferred to the nominees of the 
Central Government in order to enable 
each of the Indian Insurance Companies to 
function as a Government company. On 
the appointed day. the undertakings of all 
other insurers, including • foreign insurers, 
and the LIC in so far as it relates to the 
general insurance business carried on by it, 
would also stand transferred to, and vest¬ 


ed in. such one or other of the Indian In¬ 
surance Companies as Ibe Central Govern¬ 
ment may specify. 

It is also proposed to form under the 
Companies Act, 1956, a Government Com¬ 
pany. to be called General Insurance Cor¬ 
poration of India, which will be entrusted 

with the task of supervising, controlling and 
carrying on the business of general insur¬ 
ance. On the formation of the Corpora¬ 
tion. the shares of the Indian Insurance 
Companies, vested in the Central Govt, 
would stand automatically transferred to 
the Corporation and all the Indian Insur¬ 
ance Companies would become the sub¬ 
sidiaries of the Corporation. 

The Bill further provides for the framing 
of one or more schemes whereby the Indian 
Insurance Companies would so get merged 
in one another that ultimately there will 
be only four Indian Companies, so situated 
as to promote competition between them 
so that effective services in the field of 
general insurance may be rendered by 
them in all parts of India.”—Gaz. of India, 
29-5-72, Pt. li, S. 2, Ext., p. 527. 


[THE] GENERAL INSURANCE BUSINESS 
(NATIONALISATION) ACT, 1972 
(ACT NO. 57 OF 1972)=^ 

r20th September, 1972] 

An Act to provide for the acqui.sition and transfer of shares of Indian insurance 
companies and undertakings of other existing insurers in order to serve better 
the needs of the economy by securing the development of general insurance 
business in the best inttrests of the community and to ensure that the opera¬ 
tion of the economic system does not result in the concentration of wealth to 
the common detriment, for the regulation and control of such business and for 
matters connected therewith or incidetal thereto. 

Be it enacted by Parliament in the Twenty-third Year of the Republic 
of India as follows:— 

[a] For Statements of Objects & Reasons, see Gaz. of Ind., 29-5-1972, Pt. II, Sec¬ 
tion 2, Ext., p. 509 and for Joint Committee Report, see Ibid, p. 834. 
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CHAPTER I 
PRELIMINARY 

GENERAL INSURANCE 

business (NATIONALISATION) ACT, 1972. 

OBJECTS AND REASONS 


IC Committee feel that in assent of the President Sub-clause ( 2 ) of 

^ew of the ch^ges proposed in the Bill, this clause has therefore been omi4ed -1 

come into force as soon as it received the pp. 834 (838). ‘ 


.1 

V- 


i: 


• * 4 




m 


r. 


*> 


M. 


A “"’f *«<•>« P"«<=y of ‘he State— It is hereby declared that 

nnLt,/ P°''<=y of the State towards securing the 

principles specified in clause (c) of article 39 of the Constitution 

a. ■■ " 

3. Definitions— In this Act, unless the context otherwise requires — 

(a) "acquiring company” means any Indian insurance company and, where 

a scheme has been framed involving the merger of one Indian insur- 

ance company m another or the amal|»amation of two or more such 

companies means the Indian insurance company in which any other 

company has been tnerged or the company which has been formed as 
a result of the amalgamation; 

^ than the 2nd 

y of January, 1973, as the Central Government may by notification 
appoint; 

(c) "Companies Act" means the Companies Act, 1956; 

(d) * Corporation” means the General Insurance Corporation of India form¬ 
ed under section 9; 

‘f’® management of whose 
Mdertakmg has vested in the Central Government under section 3 of 

the General Insurance (Emrgency Provisions) Act 1971, and includes 
the undertaking of the Life Insurance Corporation in so far as it re¬ 
lates to the general insurance business carried on by it; 

(f) foreign insurer” means an existing insurer incorporated under the law 
of any country outside India; 

insurance business” means fire, marine or miscellaneous in- 
urance business, whether carried on singly or in combination with 

' insurance company” means an existing insurer having a share 

HI ..t! * company within the meaning of the Companies Act; 

U) insurance Act” means the Insurance Act, 1938; 

‘f’® ^ff® Insurance Corporation of 

fll Insurance Corporation Ach 1956; 

fa) "nresSheH” ® notification published in the Official Gazette; 

fn) means prescnbed by rules made under this Act; 

in) Schedule* means the Schedule to this Act; 






V, AA Section 3 

Company Limited 
purpose of Art. 12 
India nor a statutory 
"to the writ jurisdic- 
Sjjto Art. 228 of the Constitution. A 
emS & Har 183 (191) : 81 Pun LR 431 



(P&H) Difiting.) 

(2) Term puWic servant” as defined in 

Prevention of Corruption 
^ Includes branch manager of 

nationalised g^eral insurance comnanv 
1980 Cri LJ <NOC) 20 : 1979 All (cT P 

aUo* 
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(o) "scheme” means the scheme framed under Section 16; 

(p) words and expressions used in this Act but not defined herein and de¬ 
fined in the Insurance Act, shall have the meanings respectively as¬ 
signed to them in that Act; 

(q) words and expressions used in this Act but not defined herein or in 
the Insurance Act and defined in the Companies Act, shall have 
the meanings respectively assigned to them in the Companies Act. 

[a] 1-1-1973 is the appointed date—See Gaz. of India, 24-11-1972, Ft. II, S. 3 (U), 
Ext., p. 1979. 

OBJECTS AND REASONS 


Clause 3.— "The Committee feel that the 
Act should be made effective as early as 
possible and, for that purpose, there should 
be an overall time limit beyond which the 
implementation of the Act may not be de¬ 


layed. Therefore, in the definition of ap¬ 
pointed day’ in part (b) of this clause they 
have inserted the words 'not being a day 
later than the 2nd day of January 1973.”— 
J. C. R. 


CHAPTER n 


" TRANSFER TO PUBLIC OWNERSHIP OF GENERAU 

INSURANCE BUSINESS 

'4. Transfer of shares of Indian insurance companies.— (1) On the ap¬ 
pointed day,^ all thd shares in the capital of every Indian insurance company 
shall, by virtue of this Act, stand transferred to and vested in the Central 
Government free of all trusts, liabilities and encumbrances affecting them. 

(2) Out of the shares so transferred and vested, the Central Govern¬ 
ment shall, immediately thereafter, by notification, provide for the transfer 
of not less than ten shares of every such company to such persons as may 
be specified in the notification to enable the Indian insurance company to func¬ 
tion as a Government company. 

(3) Every notification made under sub-s. (2) shall specify the names 
and description of the persons to whom the shares are transferred and the 
particulars of the shares which are transferred to each such person. 

(4) A copy of every notification made imder sub-section (2) shall, as 
soon as may be after it is made, be sent by the Central Government to the 
concerned Indian insurance company, who shall, on receipt of such copy, 
and notwithstanding anything contained in the Companies Act or in its arti¬ 
cles of association, forthwith rectify its register of members by including 
therein the persons mentioned in the notification as the holders of the shares 
specified therein. 

(5) For the removal of doubts it is hereby declared that the transfer 
and vesting of shares effected under sub-section (1) shall not be deemed to 
affect any right of the Indian insurance company subsisting immediately be¬ 
fore the appointed day* against any shareholder to recover from him any 
sum of money on the ground that that shareholder has not paid or credited 


Section 4 


(1) The properties of a nationalised in¬ 

surance company cannot be said to be the 
properties of the Central Government and 
similarly the company cazmot be said to be 
the Central Government and the assets 
of the company are not exempt from sales 
tax. (1981) 63 Taxation 47 9 49 STC 150 

(152) (DB) (Delhi). 

(2) Where all the shares In the capital of 
an insurance company were transferred to 
and vested in the Central Govt, in terms 
of S. 4 (1), the Insurance company would 
become a Govt, company as defined In Sec¬ 
tion 617 Companies Act and therefore the 
servants of the said company would become 


public servant within S. 21 Cl. 15 of Ranbir 
Penal Code. But tiie insurance companv 
would cease to be a Govt company the 
moment the General Insurance Corporation 
in terms of S. 9 came to be framed because 
all the shares in the capital of the Insurance 
company which had vested in the Central 
Govt, in terms of S. 4 (1) would cease to 
vest in it and would imme^at^y vest in the 
corporation by force of S. 10. Consequently 
the servants of the ilnsurance company 
would also cease to be public servants wim- 
in the meaning of S. 21 Cl. 15 of Ranbjt 
Penal Code, 1982 Cri LJ 1548 0551) (DBl 
a & K). 
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to the insurer the whole or any part of the value of the shares held by him 
or on any other ground whatsoever, 

Fa] See footnote (a) to S. 3 supra. 

5. Transfer of undertakings of other existing insurers.— (1) On the ap¬ 
pointed day,® the undertaking of every existing insurer who is not an Indian 
insurance company shall stand transferred to and vested in the Central Gov¬ 
ernment and the Central Government shall immediately thereafter provide, 
by notification, for the transfer to and vesting in such Indian insurance com¬ 
pany, as it may specify in the notification, of that undertaking. 

(2) Any notification made under sub-section (1) may provide that any 
of the undertakings aforesaid may be transferred to and vested in more 
than one Indian insurance company in such manner and subject to such con¬ 
ditions as may be specified in the notification. 

[a] That is 1-1-1973—See footnote (a) under S. 3 supra. 


6. Effect of transfer of undertakings— (1) The undertaking of every 
such existing insurer as is referred to in Section 5 shall be deemed to in¬ 
clude all assets, rights, powers, authorities and privileges and all property, 
movable and immovable, cash balances, reserve funds, investments and all 
other rights and interests, in, or arising out of, such property as were im¬ 
mediately before the appointed day in the ownership, possession, power or 
control of such existing insurer in relation to the undertaking, whether with¬ 
in or without India, and all books of accounts, registers, records and all 
other documents of whatever nature relating thereto, and shall also be 
deemed to include all borrowings, liabilities and obligations of whatever kind 
then subsisting of the existing insurer in relation to the undertaking. 

(2) Unless otherwise expressly provided by this Act, all deeds, bonds, 
agreements, powers of attorney, grants of legal representation and other in¬ 
struments of whatever nature subsisting or having effect immedittely before 
the appointed day and to which any such insurer as is referred to in Sec. 5 
is a party or which are in favour of such existing insurer shall be of as full 
force and effect against or in favour of the Indian insurance company in 
which the undertaking or the part to which the instrument relates has 
vested and may be enforced or acted upon as fully and effectually as if, in 
the place of the existing insurer referred to in Section 5, the Indian insur¬ 
ance company in which the undertaking or any part thereof has vested had 
been a party thereto, or as if they had been issued in its favour. 

(3) If, on the appointed day, any suit, appeal or other proceeding of 
whatever nature in relation to any business of the undertaking which has 
been transferred under Section 5 is pending by or against any such existing 
insurer as is referred to in that section, the same shall not abate, be dis¬ 
continued or be in any way prejudicially affected by reason of the trans¬ 
fer of the undertaking or of anything contained in this Act, but the suit, ap¬ 
peal or other proceeding may be continued, prosecuted and enforced by or 
against the Indian insurance company in which the undertaking or the part 
to which the proceeding relates has vested. 


(4) For the removal of doubts it is hereby declared that in the case of 
a foreign insurer or, as the case may be, the Life Insurance Corporation, the 
provisions of Section 5 and of the preceding sub-sections shall only apply 
to the extent to which any property appertains, in the former case, to the 
general insurance business carried on in India and, in the latter case, to the 
general insurance business carried on, whether within or without India, and 


Section 5 

nationalised In- the Central Government and the assets of 
,h© said to be the the company are not exepmt from Sales 
Central Government and Tax. (1981) 83 Taxation 47 : 49 STC 150 
m company cannot be said to be (152) (DB) (Delhi). 
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to rights and powers acquired, and to debts, liabilities and obligations incur¬ 
red and to contracts, agreements and other instruments made by the foreign 
insurer or the Life Insurance Corporation, as the case may be, for the pur¬ 
pose of such general insurance business and to legal proceedings relating to 
those purposes, and the said provisions shall be construed accordingly, 

(5) If any question arises as to whether any property appertains to any 
such general insurance business as is referred to in this section or whether 
any rights, powers, liabilities or obligations were acquired or incurred or any 
contract, agreement or other instrument was made by the foreign insurer 
or the Life Insurance Corporation, as the case may be, for the purposes of 
any such business or whether any documents relate to those purposes, the 
question shall be referred to the Central Government which shall, after 
giving an opportunity of being heard to the persons interested in the mat¬ 
ter, decide it in such manner as it thinks fit. 

7. Transfer of service of existing employees in certain cases.— (1) 

Every whole-time officer or other employee of an existing insurer other than 
an Indian insurance company who was employed by that insurer wholly or 
mainly in connection with his general insurance business immediately before 
the appointed day shall, on the appointed day, become an officer or other 
employee, as the case may be, of the Indian insurance company in which 
the undertaking of that insurer or that part of the undertaking to which 
the service of the officer or other employee relates has vested, and shall hold 
his office or service under the Indian insurance company on the same terms 
and conditions and with the same rights to pension, gratuity and other mat¬ 
ters as would have been admissible to him if there had been no such vest¬ 
ing, and shall continue to do so unless and !intil his employment in the 
Indian insurance company in which the undertaking or part has vested is 
terminated or until his remuneration, terms and conditions are duly altered 
by that Indian insurance company: 

Provided that nothing in this sub-section shall apply to any such offi¬ 
cer or other employee who has given, in writing, notice to the Central Gov¬ 
ernment or to any person nominated in this behalf by that Government be¬ 
fore the appointed day intimating his intention of not becoming an officer 
or employee of the Indian insurance company in whom the undertaking or 
part thereof to which his service relates has vested. 

(2) If any question arises as to whether any person was a whole-time 
officer or employee, or as to whether any officer or employee, was employ¬ 
ed wholly or mainly in connection with the general insurance business of 
the existing insurer referred to in sub-section (1) immediately before the ap¬ 
pointed day, the question shall be referred within a period of two years from 
the appointed day and not thereafter to the Central Government which shall, 
after giving an opportunity of being heard to the person concerned in the 
matter, decide it in such manner as it thinks fit and such decision shall be 
final. 

(3) Notwithstanding anything contained in the Industrial Disputes Act, 
1947 or in any other law for the time being in force, the transfer of the 
services of any officer or other employee under sub-section (1) shall not en¬ 
title any such officer or other employee to any compensation under that Act 


Section 7 

(1) Effect of — Terms and conditions of 
service already existing —' S. 7 gives statu¬ 
tory force to them. 1978 Lab IC 1062 (1066) : 
(1978) 2 Mad LJ 249. 

(2) Petitioner, a Divisional Manager under 

an Insurance Society drawing Rs. 1200/- ap¬ 
pointed as junior officer after nationalisa¬ 
tion with a pay of Rs. 890/-Officers of 


similar rank of the petitioner and even of 
an inferior rank given preference and con¬ 
tinued as District Managers or Administra¬ 
tive Officers — Held the alteration in peti¬ 
tioner’s case was arbitrary, harsh and with¬ 
out any justification and was beyond the 
purview of S. 7 (1) and that he had been 
treated in a discriminatory way. 1980 Lab 
IC 50 (NOC) : ILR (1979) 2 Cut 199 (DB). 
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or such other law and no such claim 
bunal or other authority. 

OBJECTS 

Clause 7 (1).—It has been made clear that 

the reference is to the Indian insurance 
company.— 

Clause 7 (1) Proviso.— The Committee 
feel that every employee should decide be¬ 
fore the appointed day as to whether he 
would like his services to be transferred to 
the Indian insurance company. The pro¬ 
viso has been amended accordingly. 


shall be entertained by any court, tri- 

and reasons 

Clause 7 (2).— The Committee feci that 
there should be some time limit within 
which a question can be referred to the 
Central Government for decision. They 
feel that a period of two years from the ap¬ 
pointed day (S. 3 (b)) would be reasonable 
for the purpose. The sub-cinuse has been 
amended accordingly. Other amendments 
are of a clarificatory nature.—J. C. R. 


8. Provident, superannuation, welfare and other funds.— (1) Where an 
existing insurer has established a provident, superannuation, welfare or any 
other fund for the benefit of his employees and constituted a trust in respect 
(hereafter in this section referred to as an existing trust), the moneys 
wtanding to the credit of such fund on the appointed day, together with any 
other assets belonging to such fund, shall stand transferred to and vested in 
-ne Indian Insurance Company on the appointed day free from any such 


(2) Where all the employees of the Life Insurance Corporation or any 
other existing insurer do not become employees of an Indian Insurance Com¬ 
pany, the monies and other assets belonging to any such fund as is referred 

1° T apportioned between the trustees of (he fund 

and the Indian Insurance Company in the prescribed manner: and m ca.se of 

any dispute about such apportionment the decision of the Central Govern¬ 
ment thereon shall be final. 

(3) Where the undertaking of an existing insurer has vested in more than 
one n lan Insurance Company, the Central Government may, by order, pro- 
yide for the apportionment among such Indian Insurance Companies of monies 
and other assets belonging to any existing trust relating to that undertaking 
m such manner as in its opinion may be appropriate. 


Indian Insurance Company shall as soon as may be after the ap¬ 
pointed day constitute in respect of the moneys and other assets which are 

to and vested in it under this section one or more trusts having 

jects as similar to the objects of the existing trusts as in the circumstances 
may be practicable. 

moneys and other assets belonging to an existing trust 
^ vested in an Indian Insurance Company under this 

twTA appointed day, stand dis- 

bpfA?fexcept as respects things done or omitted to be done 
before the appointed day. 


OBJECTS AND REASONS 


Committee feel that there 
should be some provision that if any em- 
ployee of the existing insurer does not 
become an employee under the nationalised 
set-up, there should be suitable apportion¬ 


ment of the assets belonging to the provi¬ 
dent, superannuation or other funds in which 
he has interest. 

A new sub-clause (lA) has accordingly 
been inserted—J.C.R. 


CHAPTER in 

GENERAL INSURANCE CORPORATION OF INDIA 

Formation of General Insurance Corporation of India— (1) As soon as 
may be after the commencement of this Act. the Central Government shall 


Section 9 

(1) Where all the shares in the capital of 

company were transferred to 
aid to the Central Govt. In terms 

,QX i ( 1 ) the Insurance company would 


become a Govt, company as defined in Sec¬ 
tion 617 Companies Act. But the insurance 
company would cease to be a Govt, company 
the moment the General Insurance Corpora- 
•tion in terms of S. 9 came to be formed be- 


**A’* in the citations stands for AIR 
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form a Government company in accordance with the provisions of the Com¬ 
panies Act. to be known as the General Insurance Corporation of India for 
the purpose of superintending, controlling and carrying on the busmess ol 

general insurance. 

(2) The authorised capital of the Corporation shall be rupees seventy-five 
crores, divided into seventy-five lakhs fully paid-up shares ^ of one hundred 
rupees each, out of which rupees five crores shall be the initial subscribed 

capital of the Corporation. 

(3) Notwithstanding anything contained in the Companies Act, 1956, it 
shall not be necessary to add the word "Limited” as the last word of the name 

of the Corporation. 

CB.TECTS AND REASONS 


"Clause 9.— According to the existing 
provisions of the Bill, the General Insurance 
Corporation has to be formed after the ap¬ 
pointed day. Since it is the duty of the 
Corporation to distribute the amounts to 
shareholders and since such payments to 
shareholders would fall due on the appoint¬ 
ed day it would be necessary to ensure that 
the Corporation comes into existence before 
the appointed day. The amendment made 


seeks to ensure that the Corporation may be 
established before the appointed day. 

A new sub-clause has been inserted pro¬ 
viding that the requirements of the Com¬ 
panies Act. 1956, to add ‘limited' as the last 
word of the name of a company need not 
be complied in the case of the General In¬ 
surance Corporation, although it would be 
formed and registered as a company under 
that Act. The existing sub-clause (3) has 
been omitted."—J.C.R. 


10. Transfer to Corporation of shares vested in Central Government.-- 
All the shares in the capital of every Indian insurance company which rtand 
transferred to and vested in the Central Government by virtue of section 4 
[with the exception of the shares transferred to any person under sub-section 
(2) of that section] shall immediately after such vesting, stand transferred to 
and vested in the Corporation and every Indian insurance company shall 
forthwith give effect to such transfer of shares and rectify its register of 
members by including therein the Corporation as the holder of such shares, 

OBJECTS AND REASONS 

Clause 10.— "This amendment is conse- whereunder the Corporation will be formed 
quential to amendment made in clause 9 before the appointed day. J.C.K. 


CHAPTER IV 

AMOUNTS TO BE PAID FOR ACQUISITIONS 


11. Amounts to be paid for transfer and vesting of shares or under¬ 
takings.— (1) For the transfer of the shares of each Indian insurance com¬ 
pany to, and vesting in, the Central Government, under section 4, there shall 
be paid by the Central Government to the Corporation, for distribution to 
the shareholders of each such company, the amount specified against such 
company in the corresponding entry under column 3 of Part A of the Sche¬ 
dule. 

(2) For the transfer to, and vesting in, the Central Government, under 
section 5, of the undertaking of each existing insurer, who is not an Indian 
Insurance Company there shall be paid by the Central Government to the 


Section 9 (contd.) 

cause all the shares in the capital of the 
insurance company which had vested in the 
Central Govt, in terms of S. 4 (1) could 
cease to vest in it and would immediately 
vest In the corporation by force of Sec. 10. 
1982 Crl LJ 1548 (1551) (DB) (J & K). 

Section 10 

(1) Where all the shares in the capital of 
an insurance company were transferred to 
and vested In the Central Govt, in terms of 


). 4 (1), the insurance company would 
:ome a Govt, company as defined in S. 617 
:ompanies Act But the insurance company 
vould cease to be a Govt. Company the 
noment the General Insurance Cor^ratton 
n terms of S. 9 came to be formed b^auj 
ill the shares in the capital of the 
mce company which had '^®sted m t 
::entral Government in terms of 5. » w 

would immediately vest in corporatton 

by force of S. 10. 1982 Cri LJ 1548 (1551> 

(DB) (J & K). 
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Corporation, for payment to each such existing insurer, the amount specified 
against such insurer in the corresponding entry under column 8 of Part B of 
the Schedule. 


Disbursement of amounts by Corporation.— (1) The total amount 
paid by the Central Government under section U shall be treated as addi¬ 
tional contribution to the subscribed capital of the Corporation and such addi- 

uonal subscribed capital shall stand allotted to, and vested in, the Central 
Government. 


*11 shall distribute the amount paid to it under section 

11, to the shareholders of each Indian insurance company and to each existing 
insurer, who is not an Indian insurance company, in accordance with their 
rights and interests, and, if there is any doubt or dispute as to the right, or 
extent of the right, of any person to receive the whole or any part of such 
^ount, refer such doubt or dispute to the Central Government for determ¬ 
ination and thereafter, act in accordance with the determination made bv that 
Government. 

(3) Save as otherwise provided in sub-section (2). the amount referred to 
in section 11 shall be given in accordance with the provisions of section 13, 
section 14 or section 15, as the case may be. 

payment.— fl) Where the amount referred to in section 11 

IS TO be given- 

fa) to the mernbers of an Indian insurance company the amount due to each 
such member shall be paid in full where it does not exceed twenty-five 
thousand rupees and where it exceeds twenty-five thousand rupees each 
such member shall be paid twenty-five thousand rupees, and the balance 
of the amount due to such member shall be paid to him in three equal 
annual instalments the first of which shall fall due on the appointed 

(b) to a foreign insurer, it shall be given to him in cash within three months 
from the appointed day; 

Si'’®" it i" three equal 
^ual mstalments the first of which shall fall due on the appointed 

insurer who is a co-operative society, it shall be distri- 

rnf/c appointed day, in accordance with 

society- ^ society which wUl apply in case of dissolution of the 

U “t the foregoing provisions, 

of acquiring company among the individual 

foremen the • f ''’ith that insurer were in 

such ?PP°"'te<J <lay and were comprised in the undertaking of 

mder such 00 *^ to the premiums paid by the policy-holders 

under such policies and every such payment shall be made either— 

(i) in cash, to be sent by postal money-order, or 

due^'t Xw' ,f®«®y-h®Wer, as a deduction in the premium 

^ exerdsedTv the “I*”® and such option shall 

w exerased by the policy-holder before the expiry of three months 

further time not exceeding 

M tee noh^ hntHGovernment may, on the application 

Of tee policy-holder. aUow)i and the option so exercised shall be 
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final and shall not be altered or rescinded after it has been exer¬ 
cised: 


Provided that if any policy-holder fails to exercise his option within the 
time allowed, he shall be deemed to have exercised his option in favour of 
payment in cash by postal money-order. 

(2) Where any amount is payable whether in instalments or otherwise 
under the provisions of this section the unpaid amount where its payment 
has become due. shall carry interest at the date of four per cent, per annum 
from the appointed day, 

OBJECTS AND REASONS 


Clause 13.— ’The existing clause empowers 
the full payment to shareholders whose 
claims do not exceed Rs. 25,000/- but in the 
case of shareholders whose claim exceeds 
Rs, 25.000/- the amount is to be paid to them 
in three equal instalments. The Committee 
feci that this provision would result in dis¬ 
crimination between small shareholders and 
big shareholders and the discrimination 
should be removed by providing that every 
shareholder, whose claim does not exceed 
Rs. 25,000/-, be paid in full, and where the 
claim exceed Rs. 25,000/- he should be paid 
Rs. 25.000/- and the balance should be paid 
to him in three equal instalments. 


Amendments have also been made in this 
clause to clarify that the amount payable to 
Indian insurance company should be paid 
in cash; the payment of the amount will fall 
due on the appointed day: and interest 
would be payable on all delayed payments. 

Further, the Committee feel that there 
should be time limit within which payment 
of amount is to be made to foreign insurers. 
They consider that the payment should be 
made within three months from the appoint¬ 
ed day. 

The clause has been amended accord¬ 
ingly.”—.T.C.R. 


14. Amount payable to shareholders may be paid to named persons in¬ 
stead in certain cases.— (1) Notwithstanding anything contained elsewhere 
in this Act, if a majority in number of the persons, who immediately before 
the appointed day were registered in the books of an Indian insurance 
company as the members thereof, and representing two-thirds in value of the 
amount payable to the Indian insurance company agree either in person or 
by proxy at a meeting specially convened for the purpose that the amount 
so payable instead of being distributed among tlie members shall be given to 
any such person or body of persons as the members may nominate either at 
that meeting or subsequently for the purpose of carrying on any business, 
and the Central Government is satisfied that due provision has been or will 
be made for the payment of the value of their respective shares to persons 
who have dissented from the resolution, the amount may be given to the 
person or body of persons so nominated in such manner and subject to such 
conditions as the Central Government may think fit. 

(2) No resolution passed at any such meeting as is referred to in sub¬ 
section (1) held after the appointed day shall have any effect unless the 
meeting has been convened after obtaining the payment of the Central Govr 
ernment, 

OBJECTS AND REASONS 


Clause 14.— "The Committee feel that 
practical difficulties with regard to the dis¬ 
tribution of the amount would arise unless 
the resolution is passed before the appointed 
day or the meeting is convened thereafter 


with the approval of the Central Govern¬ 
ment. The amendment seeks to avoid that 
difficulty. The other amendment in the clause 
is of a clarifying nature.”—J.C.R. 


15. Payment into Court in case of rival claims.— Where a claim to the 
amount payable under section 11 is made by two or more persons adversely 
to one another, the corporation may cause the amount to be deposited in any 
civil Court having jurisdiction in that behalf and the Court shall decide as to 
whom the payment shall be made. 

OBJECTS AND REASONS 

Clau.se 15.— "Since it is the Corporation depositing the amount in Court would rest 
which will distribute the amount, the am- with the Corporation.”—J.C.R. 
endment clarifies that the responsibility for 
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CHAPTER V 

SCHEME FOR REORGANISATION OF GENERAL INSURANCE COMPANY 

16. Schemes for mergers of companies, etc.— (1) If the Central Govern¬ 
ment is of opinion that for the more efficient carrying on of general insurance 
business it is necessary so to do, it may by notification frame one or more 
schemes providing for all or any of the following matters:— 

(a) the merger in one Indian insurance company of any other Indian insur¬ 
ance company, or the formation of a new company by the amalgama¬ 
tion of two or more Indian insurance companies; 

(b) the transfer to and vesting in the acquiring company of the underlaking 

(including all its business, properties, assets and liabilities) of any Indian 
msurance company which ceased to exist by reason of the scheme- 

(c) the constitution, name and registered office and the capital structure of 
the acquiring company and the issue and allotment of shares; 

(d) the constitution of a board of management by whatever name called for 
the management of the acquiring company; 

(e) the alteration of the memorandum and articles of association of the ac¬ 
quiring company for such purposes as may be necessary to give eH'ect 
to the scheme; 

(f) the continuance in the acquiring company of the services of all officers 

^ and other employees of the Indian insurance company which has ceased 

^ to exist by reason of the scheme, on the same terms and conditions 

^ which they were getting or, as the case may be, by which they 

were governed immediately before the commencement of the scheme; 

fg) the rationalisation or revision of pay scales and other terms and condi¬ 
tions of service of officers and other employees wherever necessary; 


Section 16 

• (^1. ^®r®ly because the process of merge; 
IB absolately voluntary or is a consequent 
of a scheme framed under S. 16 (2), it doe; 
not go to the root of the matter to abrogat< 
character of the amalgamated com 
^6 merger of a number of companiei 
nndgr the Indian Companies Act would no 
the resultant company to be eithei 
a State under Art. 12 or a statutory co- 
created by the statute itself. A 
1979 Pun) & Har 183 (191) : 81 Pun LR 431 
(DB). 

a Merger of General Assurance Co. Ltd 
uito National Insurance Company *— Ef- 
— National Insurance Company is nb 
other authority within meaning of Art. 11 
Constitution of India — Hence employee 
of merged company does not acquire statu- 
status entitling him to opportunity ol 
nearing before termination of service. 198C 
Lab IC 37 : (1979) 2 Lab LJ 1 (Ker). ((1976: 
1 lab LJ 27 (Mad) and 1978 Lab IC 106S 
IMad), Dissented from.) 

(3) United India Fire and General In- 
BWance Co. Limited is amenable to wril 
fiirlsdictloh. 1981 Lab IC 1076 (1081) :( 1980) 
1 I*b LJ 369 (DB) (Mad). 

W Natonallsation of General Insurance 
— Absorption of employee of earlier In¬ 
stance Company in particular grade — 
writ petition against field after lapse ol 
3 years Rejected ae delay not explained 
properly. 1982 Lab IC 729 (731, 732) 5 1982 
MPW 215 (DB). (A 1987 SC 1450 Disting.) 

(5) Servic« of probationary field officer 
by company terminable by both 
iw»s with one month's notice — Officer con- 
Unned and promoted >«• After merger with 


United India Fire and General Insurance 
Co. Ltd. on nationalisation, officer terminat¬ 
ed with one month’s notice — Held an order 
of that company — the Union Co-operative 
Insurance Co. Ltd. terminating services by 
paying one month’s salary is illegal. 1981 
Lab IC 1076 (1083) . (1980) 1 Lab LJ 369 
(DB) (Mad). 

(6) Schemes framed under S. 16 observ¬ 
ing the formalities under S. 17 have statu¬ 
tory force. 1982 Lab IC 1069 : (1981) 2 Mad 
LJ 369. 

(7) General Insurance (Rationalisation 
and Revision of Pay Scales and other Condi¬ 
tions of Services of Supervisory, Clerical and 
Subordinate Staff) Scheme, 1974 framed 
under S. 16 overrides only agreement etc. 
to the contrary. The expression "for the 
time being in force” used in cl. 25 of the 
scheme covens agreements coming into force 
even after scheme. 1982 Lab IC 1069 : (1981) 
2 Mad LJ 369. 

(8) General Insurance (Rationalisation 
and Revision of Pay Scales and other Condi¬ 
tions of Services of Supervisory. Clerical and 
Subordinate Staff) Scheme, 1974 framed 
under S. 16 — Scheme does not deny travel¬ 
ling allowance to an employee transferred 
at his own request. 1982 Lab IC 1069 : (1981) 

2 Mad LJ 369. 

(9) National Insurance Company Limited 
(Merger) Scheme (1973). S. 8 — Cause title 
of suit filed in Sept. 1975 describing defen¬ 
dant as named General Insurance Company 
— Management of Company vesting in Govt. 
Company before by aforesaid date, by virtue 
of S. 8 — Suit being one against dissolved 
Company is liable to be dismissed. A 1982 
Cal 124 (126) ; (1982) 86 Cal WN 59 (DB). 
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(h) the transfer to the acquiring company of the provident, superannuation, 
welfare and other funds relating to the officers and other employees of 
the Indian insurance company which has ceased to exist by reason of 
the scheme; 

(i) the continuance by or against the acquiring company of legal proceedings 

pending by or against any Indian insurance company which has ceased 
to exist by reason of the scheme, and the initiation of such legal pro¬ 
ceedings, civil or criminal, as the Indian insurance company might have 
initiated if it had not ceased to exist; 

(j) such incidental, consequential and supplemental matters as are necessary 

to give full effect to the scheme. 

« 

(2) In framing schemes under sub-section (1), the object of the Central 
Government shall be to ensure that ultimately there are only four companies 
(excluding the Corporation) in existence and that they are so situate as to 
render their combined services effective in all parts of India. 

(3) Where a scheme under sub-section (1) provides for the transfer of 
any property or liabilities, then, by virtue of the scheme, the property shall 
stand transferred to and vested in, and those liabilities shall be transferred to 
and become the liabilities of, the acquiring company. 

(4) If the rationalisation or revision of any pay scale or other terms and 
conditions of service under any scheme is not acceptable to any officer or 
other employee, the acquiring company may terminate his employment by 
giving him compensation equivalent to three months* remuneration, unless the 
contract of service with such employee provides for a shorter notice of 
termination. 

Explanation.— The compensation payable to an officer or other employee 
under this sub-section shall be in addition to, and shall not affect, any pen¬ 
sion, gratuity, provident fund or other benefit to which the employee may be 
entitled under his contract of service. 

(5) Notwithstanding anything contained in the Industrial Disputes Act, 

1947 or in any other law for the time being in force, the transfer of the ser¬ 
vices of any officer or other employee of an Indian insurance company to 
the acquiring company shall not entitle any such officer or other employee to 
any compensation under that Act or other law,^ and no such claim shall be 
entertained by any court, tribunal or other authority, 

(6) The Central Government may, by notification, add to, amend or vary 
any scheme framed under this section. 

(7) The provisions of this section and of any scheme framed under It 
shall have effect notwithstanding anything to the contrary contained in any 
other law or any agreement, award or other instrument for the time being 
in force. 

[a] e. g. Industrial Disputes Act (1947), Ss. 25F, 25FF or 25FFA. 

* . 

OBJECTS AND REASONS 

Clause 16.— ’’Since the General Insurance ferred to In this clause are In addition to 
Corporation is also a company, the amend- the Corporation."—J.C.R. 
ment clarifies that the four companies re- 

17. Schemes to be laid before Parliament.— A copy of eve^ scheme and 
every amendment thereto framed under section 16 shall be laid, as soon as 
may be after it is made, before each House of Parliament, 


Section 17 

(1) Schemes fr'imed under S. 16 of the have statutory force. 1982 Lab IC 1069 
Act obser^ng the formalities under S. 17 (1071): (1981) 2 Mad LJ 369. 
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CHAPTER VI 

FUNCTIONS OP CORPORATION AND ACQUIRING COMPANIES AND 
' THEIR MANAGEMENT 

18. Functions of Corporation.— (1) The functions of the Corporation shall 
include— 

(a) the carrying on of any part of the general insurance business, if it thinks 
it desirable to do so; 

(b) aiding, assisting and advising the acquiring companies in the matter of 
setting up of standards of conduct and sound practice in general insur- 

[ ance business and in the matter of rendering efficient service to holders 
of policies of general insurance; 

(c) advising the acquiring companies in the matter of controlling their ex¬ 
penses including the payment of commission and other expenses; 

(d) advising the acquiring companies in the matter of the investment of their 
funds; 

(e) issuing directions to acquiring companies in relation to the conduct of 
general insurance business. 

(2) In issuing any directions under sub-section (1), the Corporation shall 
keep in mind the desirability of encouraging competition amongst the acquir¬ 
ing companies as far as possible in order to render their services more effi¬ 
cient. 

OBJECTS AND REASONS 

Clause 18.— “The Committee feel that the with the idea of a direction These words 
words by way of guidance” are inconsistent have, therefore, been omitted. 

19. Functions of acquiring companies.— (1) Subject to the rules, if any, 
made by the Central Government in this behalf and to its memorandum and 
articles of association, it shall be the duty of every acquiring company to 
carry on general insurance business. 

(2) Each acquiring company shall so function under this Act as to secure 
that general insurance business is developed to the best advantage of the 
community. 

(3) In the discharge of any of its functions, each acquiring company shall 
act so far as may be on business principles and where any dirtctions have 
been issued by the Corporation shall be guided by such directions. 

(4) For the removal of doubts it is hereby declared that the Corporation 
and any acquiring company may, subject to the rules, if any, made by the 
Central Government in this behalf, enter into such contracts of reinsurance 
or reinsurance treaties as it may think fit for the protection of its interests. 

20. Balance of profit how to be utilised.— (1) After making provision for 
bad and doubtful debts, depreciation in assets, provident, superannuation, wel¬ 
fare and other funds, debts due to Government and all other matters for 
which provision is necessary under any law or which are usually provided for 
by insurance companies, every acquiring company shall distribute the balance 
of profit as dividends. 

(2) Any profit made by the Corporation and any sums received by the 
Corporation by way of dividends or otherwise shall be dealt with by it in 
such manner as may be prescribed. 

21. Interim provisions for management of Indian insurance companies.— 

(1) Notwithstanding anythhing contained in the Companies Act or in the me¬ 
morandum and articles of association of any Indian insurance company, on 
and from the appointed day and until a new board of directors of the Indian 
insurance company is duly constituted, the management of the company shall 


Section 19 

(1) R«rultment procedure laid down by therefore has statutory force. 1980 Lab IC 

oorporation la as good as direction and (NOC) 28 : (1980) 1 Lab Lj 378 (Cal), 
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continue lo vest in the Custodian in charge of the management of the under¬ 
taking of that company immediately before the appointed day by virtue of 
the provisions contained in the General Insurance (Emergency Provisions) 
Act, 1971, and the Custodian shall be entitled, subject to such directions as 
the Central Government may issue in this behalf, to exercise all the powers 
and do all acts and things as may be exercised or done by the company or by 
its board of directors. 


(2) Nothing contained in sub-section fl) shall be deemed to prevent the 
Central Government from appointing any other person to take charge of the 
management of the undertaking of any Indian insurance company during the 
period referred to in that sub-section if for any reason it becomes necessary 
so to do, and any person so appointed may exercise all the powers and do 
all acts and things which a Custodian may exercise or do under sub-sec. (1). 

(3) The Custodian referred to in sub-section (1) and the person appointed 
under sub-section (2) shall be entitled to such salaries and other allowai^es 
as the Central Government may specify in this behalf and shall hold office 
during the pleasure of the Central Government. 

22. Power of Central Government to transfer employees.— The Corpora¬ 
tion may at any time transfer any officer or employee from an acquiring 
company or the Corporation to any other acquiring company or The Corpora¬ 
tion. as the case may be, and the officer or employee so transferred, shall 
continue to have the same terms and conditions of service as were applicable 
to him immediately before such transfer. 


OBJECTS AND REASONS 


New clauses 22 and 23 (Ss. 22. 23).— 
•Tho Committee feel that there should be 
provision in the Bill to empower the Central 
Government (i) to transfer employees from 
the Corporation to the acquiring companies 
and vice versa, or from one acquiring com¬ 
pany to another, if such transfer is desirable 


in the best interests of the nationalised set 
up: and (ii) to give directions to the Corpora¬ 
tion as well as the acquiring companies in 
regard to matters of policy involving public 
interest. 

These two new clauses have accordingly 
been inserted.”—J.C.R. 


23. Power of Central Government to Issue directions.— The Corporation 
and every acquiring company shall, in the discharge of its functions, be guid¬ 
ed by such directions in regard to matters of policy involving public interest 
as the Central Government may give. 


OBJECTS AND REASONS 


See under S. 22. 

I 


I VI 

t 



CHAPTER Vn 
MISCELLANEOUS 


24. Acquiring companies to have the exclusive privilege of carrying on 
general insurance business.— (1) Except to the extent expressly provided in 
this Act, on and from the appointed day, the Corporation and the acquiring 
companies shall have the exclusive privilege of carrying on general insurance 
business In India. 

(2) Subject to the provisions of section 36, any certificate of registration 
granted under the Insurance Act to any insurer other than an insurer refer¬ 
red to in sub-section (1) shall, on and from the appointed day, cease to have 

effect: 

Provided that nothing in this sub-section shall apply to the caning on 
by the Life Insurance Corporation of life insurance business and capital re¬ 
demption and annuity certain business. 

OBJECTS AND REASONS 

Clause 24 (Original clause 22 : S. 24).— it carries on life insurance business or capi- 
The amendment has been made in order to tal redemption and annuity certain business 
ensure that the sub-clau.se (2) will not affect —J.C.R. 
the Life Insurance Corporation in so far as 
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25. Properties in India not to be insured with torcign insurers except 
with permission ol Central Government.— (1) No person shall take out or 
renew :any policy of insurance in respect of any property in India or any ship 
or other vessel or aircraft registered in India with an insurer whose princi¬ 
pal place of business is outside India save with the prior permission of the 
Central Government. 

(2) If any person contravenes any provision of sub-sectiwi (1), he shall 
be punishable with imprisonment for a term which may extend to one year, 
or with fine which may extend to one thousand rupees, or with both. 

26. Acquiring companies and income-tax.— For the purposes of the 

Income-tax Act, 1961, every acquiring company shall be deemed to be an 

Indian company and a company in which the public are substantially interest¬ 
ed. 

27. Power to reduce amounts of insurance in certain cases.— An acquir¬ 
ing company may, having regard to its financial condition on the 13th day of 
May, 1971 or the financial condition on the said date of any existing insurer 
whose undertaking has been transferred to and vested in it under this Act 
reduce the liabilities which have arisen under contracts of general insurance 
entered into before the said date in such manner and subject to such condi¬ 
tions as it thinks fit: 

Provided that no such reduction shall be made except in accordance with 
specific proposals made by the acquiring company in this behalf and approved 
by the Central Government. 


OBJECTS AND REASONS 

Clause 27 (Ori^nal clause 25).— Since more liabilities. The words "amounts of insurance" 
man a year has elapsed after the take over are therefore considered to be inappropriate, 
M management by Government, all policies They have been substituted by the words 
issued prior to 13th May. 1971 would 'have "liabilities which have arisen" 
expired and there would be only outstanding 

.28. Right of acquiring company to seek relief in respect of certain trans- 
actions.^ (1) Where an existing insurer has at any time within five years be¬ 
fore the 13th day of May 1971— 

,;(a) made any pajmient to any person without consideration, 

(b) sold or disposed of any property of the insurer without consideration or 
for an inadequate consideration, 

(c) acquired any property or rights for an excessive consideration, 

(d) entered into or varied any agreement so as to require an excessive 
consideration to be paid or given by the insurer, 

(e) entered into any other transaction of such an onerous nature as to cause 
a loss to, or impose a liability on, the insurer exceeding any benefit ac¬ 
cruing to the insurer, 


payment, sale, disposal, acquisition, agreement or variation thereof or 

necessary for the purpose of the general 

Slence%n thrLrt “’Z with an unreasonable ifck of 

pnidence on the part of the insurer, regard being had in either case to the 

'drcumstances at the time, the acquiring company may apply for relief to the 

Zl'ircZllZ" an parties \o?hftransSol ^hln! 

unless the court othenv.se directs, be made parties to the application. 
piicaKs iT tLr parties to the ap- 

thlB ci.rru mstances of the case. yenemea irom u ana all 
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(3) Where an application is made to the court under this section in respect 
of any transaction and the application is determined in favour of the acquir¬ 
ing company, the court shall have exclusive jurisdiction to determine any 
claim outstanding in respect of the transaction. 

OB.fECTS AND REASONS 


Clause 23 (Original clause 26).— "The 
existing clause empov'ers the acquiring com¬ 
pany to apply for relief against fr.andulent 
or onerous transactions entered into within 
three years immediately before the date on 
which the management of the undertaking? 
of the general insurance companies was 
taken over by the Central Government. The 


Committee feel that since the possibility of 
the nationalisation of general insurance busi¬ 
ness was already in the air for the last 
three years, a time-limit of three years for 
the avoidance of fraudulent or onerous 
transactions would not be sufficient. The 
Committee therefore feel that this period 
should be extended to five years.”—J.C.R. 


29. Duty to deliver possession of property and documents relating there¬ 
to.— (1) Where any property appertaining to an existing insurer has been 
transferred to and vested in an Indian insurance company under Sec. 5,— 

(a) every person in whose possession, custody or control any such property 
may be, shall deliver the property to the Indian insurance company 
forthwith, 

(b) any person who immediately before such vesting has in his possession, 
custody or control any books, documents or other papers relating to 
an existing insurer shall be liable to account for the said books, docu¬ 
ments and papers to the Indian insurance company, and shall deliver 
them to that company or to such person as that company may direct. 

(2) In particular, all the assets of an existing insurer appertaining to 
the undertaking held in deposit by the Reserve Bank of India under the In- 
''iirance Act or by trustees in trust shall be delivered to the Indian insurance 
company. 

(3) Without prejudice to the other provisions contained in this section, it 
shall be lawful for each Indian insurance company to take all necessary 
steps for taking possession of all properties which have been transferred to 
and vested in it under this Act. 


OBJECTS AND REASONS 


^Original clause 27.— The existing clause 
empower.? the repatriation of assets of 
foreign insurers. The committee feel that 
no statutory provision for repatriation of 


such assets is necessary because the mat¬ 
ter may be regulated by administrative 
orders. TTie clause has, therefore, been 
omitted.”—J. C. R. 


30. Penalty for withholding property etc.— If any person wilfully with¬ 
holds or fails to deliver to an Indian insurance company as required by Sec¬ 
tion 29 any property or any books, documents or other papers which may 
be in his possession or unlawfully retains possession of any property of an 
existing insurer which has been transferred to and vested in an Indian in¬ 
surance company under Section 5 or wilfully applies any such property to 
purposes other than those expressed in or authorised by this Act, he shall, 
on the complaint of the Indian insurance company, be punishable with im¬ 
prisonment for a term which may extend to one year, or with fine which 
may extend to one thousand rupees, or with both. 

31. Officers and employees of Corporation or of acquiring companies to 
be public servants.— Every officer or other employee of the Corporation or 
of an acquiring company shall be deemed to be a public servant for the pur¬ 
poses of Chapter IX of the Indian Penal Code. 

OBJECTS AND REASONS 

"Clause 31 (Original clause 30).— The serted to make the intention clear.”—J.C.R. 
words 'or other employee* have been in- 
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32. Indemnity.— Every officer of the Central Government and every of¬ 
ficer or other employee of the Corporation and of any acquiring company 
shall be indemnified by the Central Government or the Corporation or the 
ficquiring company, as the case may be, against all losses and expenses in¬ 
curred by him in, or in relation to, the discharge of his duties under this 
Act except such as have been caused by his own wilful act or default. 

33. Dissolution of Corporation and acquiring companies.— No provision 
of law relating to the winding up of companies shall apply to the Corpora¬ 
tion or to an acquiring company, and neither the Corporation nor any such 
company shall be placed in liquidation save by order of the Central Govern¬ 
ment and in such manner as it may direct. 

34. Reference to existing insurer in other laws.— Any reference to an 
existing insurer in any law other lhan this Act or any contract or other in¬ 
strument shall, in so far as it relates to an acquiring company, be construed 
as a reference to that company. 

35. Application of Insurance Act*— Subject to such exceptions, restric¬ 
tions and limitations, if any, as the Central Government may, by notifica¬ 
tion, specify in this behalf, the Insurance Act shall apply to or in relation 
to the Corporation and every acquiring company as if the Corporation or the 
acquiring company, as the case may be, were an insurer carrying on gene¬ 
ral insurance business within the meaning of that Act. 

[a] For exceptions, restrictions and limitations subject to which the said .Act ap¬ 
plies to General Insurance Business, see S. O. 770 (E). d 29-12-72, atid S O. 

771 (E) d. 29-12-72, published in Gar of Ind., 29-12-1972, Pt. ll, S. 3 (iil, 
Ext, pp. 2091-2092. 

OBJECTS ANO REA.SONS 

C^use 35. — "A number of witnesses who provisions of sub-clause (2). The commit- 
gave evidence before the committee ex- tee have, therefore made a more positive 
pressed a fear that the sections other than provisions that all the provisions of the In- 
those referred to in sub-clause (11 of the surance Act would apply to the Indian in- 
original clause 34 might not be applied surance companies, subject to such excep- 
to the Corporation and its subsidiaries, tions, re.sl notions and limiiation.s. if any, as 
i. e., the Central Government might not the Central Government may, by notifica- 
tafce action promptly to implement the tion, specify.”—J. C. R. 

36. Exemptions.— (1) Nothing contained in this Act shall apply in rela¬ 
tion to— 


(a) any general insurance business carried on fay a State Govenimcnt, to 
the extent to which such insurance relates to properties belonging to 
it or undertakings owned wholly or mainly by the State Government 
or to properties belonging to semi-Government bodies, or any Board 
or body corporate established by the State Government under any 
statute or any industrial or commercial undertaldng in which the 
State Government has substantial financial interest, whether as share¬ 
holder, lender or guarantor; 




(b) any general insurance business not falling within clause (a) which has 
been carried on by a State Government before the commencement of 
this Act, to the extent to which it is necessary to allow such business 
to run off: 

Provided that nothing contained in this clause shall be deemed to auth¬ 
orise the State Government to issue any new policies or renew any existing 
policies; 

(c) any insurer whose business is being voluntarily wound up or is being 

j/n) wound up by a court; 

* 

fdQ the insurance business carried cm by the Calcutta Hospital and Nur- 
^g Home Benefits Association Limited; 
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(e) the insurance business carried on by the Export Credit Guarantee Cor¬ 
poration Limited and the Deposit Insurance Corporation established 
under Section 3 of the Deposit Insurance Corporation Act, 1961;® 

(f) any scheme in existence immediately before the 14th day of May, 1971 
or any scheme framed after the said day with the approval of the 
Central Government for the insurance of crops or of cattle or of flood 
risks or of war or emergency risks. 

(2) If the Central Government is satisfled that an insurer, whether 
established before or after the appointed day, carries on only such general 
insurance business as is not carried on ordinarily by insurers, it may, by 
notification, direct that nothing contained m this Act shall apply to such in¬ 
surer. 

[a] These two Corporations have been amalgamated and a new composite Cor¬ 
poration called the Deposit Insurance and Credit Guarantee Corporation has 
been established.—See Act 21 of 1978, S. 8, 


OBJECTS AND REASONS 


"Clause 36 (Original Cl. 35):— This clause 
exempts the general insurance business car¬ 
ried on by a State Government in relation 
to its properties or undertakings wholly or 
mainly owned by it The committee feel 
that this exemption should be extended to 
the properties belonging to the semi-gov- 
emment bodies. State Statutory Boards or 
bodies and industrial and commercial bodies 
wherein the State Government has a sub¬ 
stantial financial interest, whether as a 
shareholder, lender or guarantor. Sub-cl. (1) 
(a) has been amended accordingly. 


Amendment in sub-clause (1> (b> has alsi 
been made because State Governments art . 
carrying on business after 13th May, 1971 
and they should be allowed to do .so till 
the commencement of the Act. 

Amendment in sub-clause (1) (e) seeks to 
correct the names. 

Amendment in sub-clause (2) is of a 
clariftcatory and drafting nature. The am¬ 
endment seeks to clarify that the insurers 
in question would be exempt from all the • 
provisions of the Act.*’—J. C. R. 


37. Vacancies, etc., not to invalidate proceedings.— No act or proceed¬ 
ing of the Corporation or of an acquiring company shall be called in ques¬ 
tion merely on the ground of the existence of any vacancy in, or defect in 
the constitution of, the Corporation or the company. 


38. Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding shall lie against any officer of the Central Government 
or officer or other employee of the Corporation or of the acquiring com- 
pa.ny for anything which is in good faith done or intended to be done , under 
this Act. 

39. Power to make rules.— (1) The Central Government may, by noti¬ 
fication, make rules to carry out the provisions of th*s Act. 

(2) In particular, and without prejudice to the generality of the forego¬ 
ing power, rules made under this section may provide for— 

(a) the manner in which the profits, if any, and other moneys received by 
the Corporation may be dealt with; 

(b) the conditions, if any, subject to which the Corporation and the ac¬ 
quiring companies shall carry on general insurance business; 

(c) the terms and conditions subject to which any reinsurance contracts or 
treaties may be entered into; 

(d) the form and manner in which any notice or application may be given 
or made to the Central Government; 

(el the reports which may be called for by the Central Government from 
the Corporation and the acquiring companies; 

(fl any ether matter which is required to be, or may be, prescribed. 

(3) Every rule made under this section and every notification issued 
..-der Section 35 shall be laid, as soon as may be after it is made, before 

each l^rliament, while it is in session, for a total period of thirty. • 

days which may be comprised in one session or in two or snore successiye^. J 
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sessions, and if, before the expiry of the session immediately following the 
session or the successive sessions aforesaid, both Houses agree in making any 
modification in the rule or notification or both Houses agree that the rule 
or notification should not be made, the rule or notification shall thereafter 
have effect only in such modified form or be of no effect, as the case may 
be; so, however, that any such modification or annulment shall be without 
prejudice to the validity of anything previously done under that rule or 
notification. 

[40. Omission of Section 14 of Act 17 of 1971.— Repealed by Act 38 of 
1978, S. 2 and First Schedule.] 

THE SCHEDULE 

(See Section 11) 

Amount to be paid 
PART A 


Serial Name of Indian insurance company Amount to be 


dumber pai^ 


q) _(2)__(3) _ 

Rs. 

1 All India General Insurance Company Ltd. ... ... 10,00.000 

2 Anand Insurance Company Ltd. ... Preference 

shares 3,50.000 

Equity 

shares 2 . 00,000 

3 Bhabha Marine Insurance Company Ltd. ... ... 54,448 

4 Bharat General Reinsurance Ltd. ... Preference 

shares 8 , 18,000 


5 British India General Insurance Company Ltd. 

6 Calcutta Insurance Company Ltd. 

7 Central Mercantile Assurance Company Ltd. 

8 Clive Insurance Company Ltd. 

9 Commonwealth Assurance Company Ltd. 

10 Concord of India Insurance Company Ltd. 

11 Devkaran Nan.iee Insurance Company Ltd. 

12 General Assurance Society Ltd. 


Ordinary 

shares. 


< •» 



13 Hercules Insurance Company Ltd. 

14 Hindustan General Insurance Society Ltd. 

IS^ Hindustan Ideal Insurance Company Ltd. 

16vHowrah Insurance Company Ltd. 

17’Hukumchand Insurance C!ompany Ltd. 

IS^Indla Reinsurance Corporation Ltd. 

19%dlan Guarantee & General Insurance Company Ltd. 
20 Indian Mercantile Insurance Company Ltd. 

21.kndlan Merchants* Marine Insurance Company Ltd. 
22 Indian Ocean Insurance Company Ltd. 

23^ !lndian Trade & General Insurance Company Ltd. 

24 Jalanath Insurance Ltd. 

25 jnplter* General Insurance Company Ltd. 

26 SUOyan Marine Insurance Company Ltd. 

• . • ^, 

Insurtace C^pany 

6e General Insurance Cbenpeny Ltd. 


13,49.844 

37,50,000 

7,49.442 

3.38,499 

26,12-600 

1,000 

39,77,100 

16.80.000 

8,06,000 

87,48,000 

15.52,500 

25,20,605 

97.5 

10,00,000 

2.05,02,200 

1.95,69.760 

50,33.19.5 

2,28,75.1 

1,00.000 

81,21,200 

10,42,955 

26.24,445 

1,79,880 

1,000 

1,77,69,600 




36 fSchj 


[the] General Insurance Business (Nationalisation) Act, 1972 

PART A (contd.y 


Serial 

Number 


Name of Indian insurance company 


(• 1 ) 


Amount to be 
paid 


( 2 ) 


29 Madura Insurance Corapatty Ltd, 


2? * General insurance Company Ltdl 

31 Mother Itidia Fire & General Insurance Company Ltd 

32 Motor Owners’ Insurance Company Ltd. 

33 Naranii Bhanabhai & Company Ltd. 

34 Nnrhari Marine Insurance Company Ltd. 

35 National Insurance Company Ltd. 

30 Neptune Assurance Company Ltd. 

II New Great Insurance Company of India Ltd. 

New India Assurance Company Ltd. 

39 New Merchants Insurance Company Ltd. 

Insurance Company Ltd. 

41 Northern India General Insurance Company Ltd. 

42 Oriental Fire & General Insurance Company Ltd. 

43 Pandyan Insurance Company Ltd. 

^ Pioneer Fire & General Insurance Company Ltd. 

H Insurance Company Ltd. 

4^ Prachi Insurance Company Ltd. 

II General Insurance Company Ltd. 

43 Shree Mahasagar Vima Company Ltd. 

49 South India Insurance Company Ltd. 

59 Sterling G^.neral Insurance Company Ltd. 


51 Triton Insurance Company Ltd. 

52 United India Fire & General Insurance Company Ltd. 

53 Universal Fire & General Insurance Company Ltd. 

54 Vanguard Insurance Company Ltd. 

55 Vulcan Insurance Company Ltd. 


• * • « a • 


PART B 


(3) 


Serial 

Number 


Name of Indian insui'ance 0(Hnpany 


Preference 

shai^. 


700 

Ordinary 

iShares. 


1B.B3.900 

Deferred 

shd}^. 


12.5(M) 


era 

8.95.300 


oaa 

7.44.315 

*A • 

• •• 

1.65..575 



49,200 

• • • 

444 

2,36.400 

• •4 

44 • 

60.58.150 

44^ 

144 

10.00.000 

• 44 

■ 44 

43,50,009 

441 

• 4 • 

8,20.37,678 

%•% 

«4 4 

66,912 


4.4 4 

1,21,110 

« • ■ 

• 4 4 

998 

« • • 

• • 4 

2.43.98.000 


4 4 4 

90,00.000 


44 4 

11,82,640 


44 4 

59.194 

44» 

4 ■ • 

21,375 


■ 4 4 

1,38.74,000 

• •W 

4 4 4 

1.18,2.52 

• • • 

44 4 

60,63,000 

fteferenoe 

chaises. 


23.909 

Ordinary 

snai^. 


16.08,139 


4 44 

47.07,180 


4 » 4 

21,39,991 


• 4 4 

24.71.618 

rad 

4 4 • 

896 

• 44 

4 4 4 

82,49,617 




any 

Amount to be 


paid 


(• 1 ) 


( 2 ) 


(31 


1 Co-operative Fire & General Insurance Society Ltd, 

2 Co-operative General Insurance Society Ltd. 

3 Indian Mutual General Insurance Society Ltd- 

4 Life Insurance Corporation of India 

5 Millowners’ Mutual Insurance Association Ltd. 

6 Orissa Co-operative Insurance Society Ltd. 

7 Reinsurance Association of India ilnternationall Ltd. 

8 Union Co-operative Insurance Society Ltd. 

9 Alliance Assurance Company Ltd. 

10 American Insurance Company 

11 Atlas Assurance Company Ltd. 

12 Baloise Insurance Company Ltd. 

13 British Aviation Insurance Company Ltd. 

14 Caledonian Insurance Company 

15 Century Insurance Company Ltd- 

16 Commercial Union Assurance Company Ltd. 

17 Eagle Star Insurance Company Ltd. 

18 Gerling Global Reinsurance Company Ltd. 

19 Great American Insurance Company Ltd. 

M Guardian Assurance Company Ltd. 


Rs. 

16,69,0(10 

5.93,000 

1,40.000 

2,81,34,000 

12,89,009 

2.83,000 

13,000 

37,60,000 

36,65.000 

3,30.000 

64.85.000 

22.67.000 

1.000 

81.000 

6.04.000 

85.20.000 

37.12 000 
1,090 
3.61.009 
19.98,099 
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__ Part B (contd.) 


Serial Name of Indian insurance company 

Number 



Amount to be 
paid 

(3) 


21 Hanover Insurance Company 

22 Hartford Fire Insurance Company 

23 Home Insurance Company 

24. Legal & General Assurance Society Ltd. 

25. Liverpool and London and Globe Insurance Contpany Ltd. .. 

26 London Assurance 

27 London Guarantee & Accident Company Ltd. 

28 London & Lancashire Insurance Company I.td. 


42.13.000 

2.96.000 

3.73,000 

5 2 \\ OOO 
8.23,000 
12.30.000 
40.000 

47.70 000 


29 L’Union Fire Accident and General Insurance Company Ltd. ... 

30 National Employers’ Mutual General In surance Association Ltd. 

31 National Insurance Company of New Zealand Ltd. 

32 New Hampshire Insurance Company 

33 New Zealand Insurance Company Ltd. 

34 Norwich Union Fire Insurance Society Ltd 

35 Phoenix Assurance Company Ltd. 

36 Provincial Insurance Company Ltd. 

37 Queensland Insurance Company Ltd. 

38 Royal Exchange Assurance 

39 Royal Insurance Company Ltd. 


1,000 

3.17,000 

1.000 
19.08 000 
10.8J.000 

31,43-000 
2.63 000 
1,000 

10.31.000 
49,62 000 
73,28 OOO 


40 Scottish Union & National Insuiance Company 

41 Skandia Insurance Company Ltd. 

42 South British Insurance Company Ltd. 

43 Sun Insurance Office Ltd. 

'44 Switzerland General Insurance Company Ltd. 

45 Threadneedle Insurance Company Ltd. 

46 Tokyo Marine & Fire Insurance Company Ltd. . 

47 Union Insurance Society of Canton Ltd. 

48 United Scottish Insurance Company Ltd 

49 Welfare Insurance Company Ltd. 

50 Western Assurance Company 

51 Yorkshire Insurance Company Ltd. 

52 Zurich Insurance Company Ltd. 


43,15,000 

1.000 

18.42000 

25.86 000 
6,35,000 
1.000 
92C00 

5.89.000 
8.3 000 
1,000 
13,92,000 
16,31,000 
1,000 


iTHE] OENEHAL INSURANCE (EMERGENCY PROVISIONS) 

ACT, 1971 

(ACT NO. 17 OF 1971) 

(The text of the Act printed here is as on 31-8-1982.} 
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^satlm of genera] insnr- (Emergency ProvisioM) Act, 1971 provided 
ihe General Insuranee for the taking over ot the management of 


. .. 



40 [Ss 1-2] [The].Qeneral Insurance (Emergency Provisions) Act, 1971 

the undertakings of all general insurers ..tjie general insurance business of the in-i* 


and for the carrying on of general insur¬ 
ance business on behalf and subject to the 
directions of the Central Government 
through Custodians appointed in that be¬ 
half While the intention of the Act is 
that Custodians appointed thereunder should 
alone have all the powers of management 
in respect of the general insurance busi¬ 
ness of the insurers to the exclusion of all 
other persons who may have exercised 
such powers before the take over, it is 
sought to be asserted in certain quarters 
that il is still open to the erstwhile board 
of directors (by whatever name called) or 
the general body of shareholders to exer¬ 
cise powers of control having a bearing on 


surers. 

This Bill is intended to remove all am¬ 
biguities on the subject by making it clear 
that the custodians alone have all the 
powers of management and that any reso¬ 
lution in relation to general insurance busi- 
ne‘5s passed after the take over by any per¬ 
son who might have had authority in that 
behalf before the take over shall have no 
effect unles*: approved by the Central Gov¬ 
ernment. Power is also taken to make 
suitable modifications in the Companies 
Act and the Insurance Act in their appli¬ 
cation to insurers, if it becomes necessary 
to do so.—Gaz of India. 9-5-1972, Pt. II, 
S. 2. Ext., p. 343. 


act how affected by subsequent legislation 

—Amended by Acts 27 of 1972 and 57 of 1972. 

[THE] GENERAL INSURANCE (EMERGENCY PROVISIONS) 

ACT, 1971 

(ACT NO. 17 OF 1971) 

(IVth June, C971) 

An Act to provide for the taking over, in the public interest, of the management 

of general insurance business pending nationalisation of such business. 

WHEREAS it is expedient in the public interest that general insurance 
business should be nationalised; 

AND WHEREAS it is expedient that pending such nationalisation, ade¬ 
quate steps should be taken to protect the interest of the policy-holders; 

BE it enacted by Parliament in the Twenty-second Year of the Repub¬ 
lic of India as follows:— 

1. Short title and commencement.— (1) Th'S Act may be called THE 
GENERAL INSURANCE (EMERGENCY PROVISIONS) ACT, 1971. 

(2) It shall be deemed to have come into force on the 13th day of May 
1971. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "appointed day" means the 13th day of May, 1971; 

(b) 'Custodian’ means the person appointed under Section 4 to lake over 
the management of the undertaking of any insurer; 

(c) "general insurance business” means fire, marine or miscellaneous insur¬ 
ance business, whether carried on singly or in combination with one 
or more of them, but dees not include capital redemption business 
and annuity certain business; 

(d) "Insurance Act” means the Insurance Act, 1938; 

(e) "insurer” means an insurer, as defined in the Insurance Act, who car¬ 
ries on general insurance business in India, and includes an insurer 
whose registration under that Act has not remained wholly cancelled 
for a period of six months immediately before the appointed day, but 
does not include the Life Insurance Corporation of India established 
under the Life Insurance Corporation Act, 1956, or any State Govern¬ 
ment which carries on general insurance business; 

(f) "notified order” means an order notified in the Official Gazette; 

(gi "prescribed” means prescribed by rules made under this Act; 

(h) "undertaking”, in relation to an insurer incorporated outside India, 
means the undertaking of that insurer in India; 


'SeoftM i the Act are not discriminatory. A 1973 SC 

(1) Provisions of Ss. 2 <e) and 15 . (a) of 692 (617) : 43' (jom Cas 469. 
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(l) words and expressions used herein but not defined, and defined in the 

Insurance Act, have the meanings respectively assigned to them in 
that Act. 

3. M^agement of undertakings to vest in Government on commence- 
ment of this Act.— (l) On and from the appointed day. management of the 
undertakings of all insurers shall vest in the Central Government and 
pending the appointment of a Custodian for the undertaking of any insurer 
the persons in charge of the management of such undertaking immediately 
before the appointed day shall, on and from the appointed day. be m charge 
of .he management of the undertaking for and on behalf of the Central 
Government: and the management of the undertaking of the insurer shall be 

carried on by them subject to the provisions contained in sub-sect'ons (3) and 

(5) and to such further directions, if any, as the Central Government may 

give to them by notice addressed and sent to the principal officer of the in¬ 
surer. 

(2) Any contract, whether express or implied, providing for the manage¬ 
ment of the undertaking of an insurer, made before the appointed day be¬ 
tween the insurer and any person in charge of the management of such 
undertaking immediately before the appointed day, shall be deemed to have 
terminated on the appointed day. 

insurer shall, without the previous approval of the person speci- 
by the Central Government in this behalf in respect of that insurer 
(hereinafter referred to as the "authorised person’’),— 

(a) make any payment or grant any loan otherwise than in accordance 
with the normal practice observed by him in respect of such matters 
immediately before the appointed day; 

(b) incur any expenditure from the assets appertaining to the undertaking 
otherwise than for the purpose of making routine payments of salaries 
or commissions to employees, insurance agents or for the purpose of 
meeting the routine day to day expenditure; 

(c) transfer or otherwise dispose of any such assets or create any charge, 
hypothecation, lien or other encumbrance thereon; 

(d) invest in any manner any moneys forming part of such assets; 

(e) acquire any immovable property out of any moneys forming part of 
such assets; 

(f) enter into any contract of service or agency, whether expressly or by 
implication, for purposes connected wholly or partly with the under¬ 
taking or vary the terms and condition.*; of i^ny such contract subsisting 
on the appointed day; 

(g) enter into any other transaction relating to the undertaking of the in¬ 
surer other than a contract relating to the transaction of general in- 

' surance business or vary the terms and conditions of any agreement 
relating to any such transaction subsisting at the commencement of 
this Act: 

(4) The approval of the authorised person may be given either general¬ 
ly in relation to certain classes of transactions of the insurer or specially in 
. relation .to any of his transactions. 


Section 3 

(1) Vesting of management in Central 
Government — Effect on status of em¬ 
ployees. No change was ^ected in the 
nature of employment of the employees of 
the undertaking and the Act did not have 
the ’ effect of conferring any statutory 
status on them. 1978 Lab IC 1349 (1354, 

1356) (All). 


of the General Insurance Business of the 
companies and undertakings by the Central 
Government in order to protect the interest 
of the policy holders of the companies. The 
ownership the business still vested in the 
undertakings. Mere control of the Govern¬ 
ment on the conduct of the business of the 
companies and undertakings did not con¬ 
vert them, into statutory bodies. 1978 Lab 
IC 1349 (1355)-tAll). 


.The Act provided tor' the management 




fA. 
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(5) Every insurer shall deposit all securities and documents of title to any 
assets appertaining to the undertaking in any Scheduled Bank or Nationalis¬ 
ed Bank in which the insurer had an account immediately before the ap¬ 
pointed day or in any branch of the State Bank in the place where the head 
office or the principal office of the insurer is situated or, where there is no 
branch of the State Bank in such place, the nearest branch of the State 
Bank; and no such security or document shall be withdrawn from the Sche-. 
duled Bank, the Nationali'^ed Bank or the State Bank, as the case may be, 
except with the permission of the authorised person: 

Provided that nothing contained in this sub-section shall apply to any 
security or document of title kept in trust with an Official Trustee in pur¬ 
suance of the articles of association of an insurer unless the Central Gov¬ 
ernment, by notified order, otherwise directs. 


Explanation.— In this sub-section,— 

(a) "Scheduled Bank” means a bank included for the time being in the 
Second Schedule to the Reserve Bank of India Act, 1934; 

(b) "State Bank” means the State Bank of India constituted under the State 
Bank of India Act, 1955; 

(c) "Nationalised Bank” means a corresponding new bank as defined in the 
Banking Companies (Acquisition and Transfer of Undertakings) Act, 
1970. 

(6) Every insurer shall deliver forthwith to the person specified in this 
behalf by the Central Government m respect of that insurer the following 
documents, namely:— 

(a) the minutes book or any other book in India containing all resolutions 

up to the appointed day of the persons in charge of the management 
of the undertaking before the appointed day; 

(b) the current cheque books relating to the undertaking which are at the 
head office or the principal office of the insurer; 

(c) all registers or other books containing particulars relating to the invest¬ 
ment of any moneys appertaining to the undertaking including invest¬ 
ments on mortgaged properties and all loans granted and advances 

made; 

(d) all brokers’ notes or certificates in the possession of the insurer in 
respect of any orders for the investment of any moneys appertaining 
to the undertaking. 

(7) Without prejudice to the generality of the powers conferred by sub¬ 
section (1) and to the provisions contained in sub-sections (3). (5) and (6), any 
direction issued under sub-section (1) may require the persons in charge of the 
management of the undertaking of an insurer under this Act to furnish to 
the Central Government or to the authorised person such returns, statements 
and other information relating to the undertaking as may be mentioned in 
the direction. 

(8) The persons in charge of the management of the undertaking of an 
insurer under this Act shall be entitled to such remuneration, whether by 
way of allowance or salary or perquisites as the Central Government may 
fix: and any such person may, by giving one month’s notice in writing to the 
Central Government of his intention so to do, relinquish charge of the man¬ 
agement of the undertaking. 

4. Power of Central Government to appoint Custodian to take over the 
management of the undertaking of the insurer.— (1) The Central Government 



Section 4 

(:> Approval of Custodian — Need not 
necessarily be in writing — Oral approval, 
held, was suflieient. 1978 Ijab IC 1349 (1359) 
(All). 


(2) On an appointment of the Custodian 
what has vested in the Central Governmem 
is the management of the undertakings 
the insurers and not the undertakinffs 
and consequently the contracts entered ipto 
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mhy, as ^on as it is convenient administratively so to do, appouH. any person 
as yiistodian for the purpose of taking over the management of the uncler- 

insurer and the person so appointed shall carry on the manage- 
GovenmenT insurer for and on behalf of ihe Central 

(2) On the appointment of a Custodian under sub-section (1), the charge 
Of management of the undertaking of the insurer shall vest in him and all 
pei^ns in charge of the management of such undertaking immediately before 
sue appointment shall cease to be in charge of such management and shall 
De bound to deliver to the Custodian all books of account, registers or other 
aocuments m their custody relating to the undertaking of the insurer. 

(3) Nothing contained in sub-sections (3), (5) and (6) of section 3 shall 
apply to any insurer the charge of management of whose undertaking has 

Over by the Custodian, but the Centra? Government may issue 
such directions to the Custodian as to his powers and dutie? as it deems 
desi^ble in the circumstances of the case, and the Custodian may apply to 
^ u- Government at any lime for instructions as to the manner in 

which he shall conduct the management of the undertaking of the insurer or 
m relation to any matter arising in the course of such management 

(41 The Custodian shall receive from the funds of the undertaking for the 
charge of management of which he is appointed under sub-section (1) such 
remuneration as the Central Government may fix. 

(5) The Custodian shall hold office during the pleasure of the Central 
Government. 


“[4A. Application of Act t of 1956.— (1) Notwithstanding ansrthing con- 
Tamed in the Companies Act, 1956, or in the memorandum or articles of as- 
sociatiem of any insurer or in any other instrument, no resolution passed at 
meeting of the Board of directors or of the members of an insurer shall 
be given effect to unless approved by the Central Government. 

(2) Subject to the other provisions contained in this Act and subject to 
such exceptions, restrictions and limitations, if any, as the Central Govern¬ 
ment may, by notification in the Official Gazelle, specify in this behalf, the 
Companies Act, 1956 and the Insurance Act shall continue to apply to every 
insurer in the same manner as they applied to him before the appointed day. 

(3) Every notification made by the Central Government under sub-section 
(2) shall be laid, as soon as may be after it is made, before each House of 
Parliament while il is in session for a total period of thirty days which may 
be comprised in one session or in two or more successive sessions, and if, be¬ 
fore the expiry of the sessions immediately following the session or the suc¬ 
cessive sessions aforesaid, both Houses agree in making any modification in 
the notification, or both Houses agree that the notification should not have 
been made, the notification shall thereafter have effect only in such modified 
form or be of no effect, as the case may be; so, however, that any such 
modification or annulment shall be without prejudice to the validity of any¬ 
thing previously done under that notification. 


4B. Custodian or other person to be in charge of the management of the 
undertaking of the insurer.— Subject to such directions and instructions as 
the Central Government may give under this Act, the Custodian, or, where 
no Custodian has been appointed in relation to the undertaking of any in- 
eurer, the person in charge, under section 3, of the management of the under¬ 
taking of the insurer, shall alone be entitled to exercise all the powers of 
management in connection with, or incidental to, the carrying on or otherwise 
of the general insurance business of the insurer, whether such powers are 






mm J, . The Custodian of an insurer can tar- 

autcknatically does not come nunate the services of an emoiovro /rf cifr 4 i 
(1073) 1 Cal 402 (40«. insurer. ILR (19?3) 1 Ca" 402 ^ 
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derived from the Companies Act, 1956, or from the memorandum or articles 
of association of the insurer or from any other source.] 


[a] Inserted by Act 27 of 1972, S. 2 (w.r.e.f. 13-5-1971). 

5. Power of Custodian to institute proceedings, etc.— The Custodian may, 
in relation to the undertaking of any insurer the charge of management of 
which has been taken over by him, exercise— 

(a) all or any of the powers which the Controller of Insurance may exercise 
under section 106 or section 107 of the Insurance Act; 

(b) all or any of the powers under section 52B, section 52BB, section 52C or 
section 52D of the Insurance Act which an Administrator appointed 
under section 52A of that Act could have exercised in relation to life 
insurance business of an insurer. 

6. Payment of compensation.— (1) Every insurer shall be given by the 
Central Government compensation for the vesting in it, under section 3, of 
the management of the undertaking of the insurer. 


(2) For every month during which the management of the undertaking 
of the insurer remains vested in the Central Government, the amount of com¬ 
pensation referred to in sub-section (1) shall be— 

(A) in the case of an insurer referred to in clause (b) of sub-section (9) of 
section 2 of the Insurance Act,— 

(i) where the insurer has declared a ®[dividend for at least one] of the 

three calendar years 1967, 1968 and 1969,— 

(a) a sum equal to one-twelfth of the annual average (for the three 
years) of the amount distributed to shareholders as dividend; or 

(b) a sum equal to two-and-a-half rupees for every thousand rupees 
or part thereof of the net premium income of the undertaking 
of insurer during the year 1969, whichever is greater; 

(ii) in any other case, a sum equal to two-and-half rupees for every 
thousand rupees or part thereof of the net premium income of the 
undertaking of the insurer during the year 1969; 

(B) in the case of an insurer referred to in clause (a) of sub-section (9) of 
section 2 of the Insurance Act, a sum equal to two-and-a-half rupees 
for every thousand rupee or part thereof of the ^(net premium income 
of the undertaking of the insurer so far as it relates to business effected 

in India] during the year 1969. 

[a] Substituted for certain words by Ad 27 of 1972, S. 3 (w.r.e.f. 13-5-1971). 


OBJECTS AND REASONS 


Advantage is also taken of this opportunity 
to make two further clariftcatory amend¬ 
ments in sect'on 6. While the amendment 
to section 6 (2) (A) (i) is intended to make 
it clear that the dividend declared should 
be in respect of one of the three years 
mentioned therein which alone is relevant 
and not a dividend declared during one of 
tho.se three years which has reference to an 


earlier year, the amendment to section 6 (2) 
(B) seeks to provide that the net premium 
income referred to therein is with respect 
to business effected in India, so that foreign 
insurers carrying on business outside India 
through their Indian branches do not get 
an unintended benefit in respect of pre¬ 
miums written outside India.—Gaz. of India, 
9-5-1972, Pt. II, S. II, Ext., p. 343. 


7 . Compensation how to be paid.— (1) The compensation referred to in 
section 6 shall be paid by the Central Government in cash to every insurer. 

(2) The compensation received by an insurer under section 6 shall be 
dealt with by him in such manner as may be prescribed. 

»• 

8. Penalties.— If any person— 

(a) fails to deliver to the Custodian any books of account registers or any 
other documents in his custody relating to the undertaking of an insurer 
in respect of the management of which the Custodian has been appbmt-' ■«., 
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- (b) retains any property of sucii insurer appertaining to the undertaking of 
the insurer, or 

(c) fails to comply with the provisions contained in sub-section (3) or sub¬ 

section (5) or sub-section (6) of section 3, or 

(d) fails to comply with any directions issued under sub-section (I) or sub¬ 
section (7) of section 3, 

he shall be punishable with imprisonment for a term which may extend to 
six months, or with fine which may extend to one thousand rupees, or with 
both. 

9. Insurer not to be wound up by Court.— No proceeding for the wind¬ 
ing up of an insurer the management of whose undertaking has vested in the 
Central Government under this Act, or for the appointment of a Receiver in 
respect of such business, shall lie in any Court. 

10. Exclusion of time of Act for computing period of limitation.-^ 
In computing the period of limitation prescribed by any law for the time be¬ 
ing in force for any suit or application against any person by an insurer in 
respect of any matter arising out of his undertaking the time during which 
this Act is in force shall be excluded. 

11. Effect of Act on other laws.— The provisions of this Act shall have 
effect notwithstanding anything mconsistent therewith contained in any other 
law for the time being in force or in any instrument having effect by virtue 
of any law other than this Act. 

12. Delegation of powers.— The Central Government may, by notified 
order, direct that all or any of the powers exercisable by it under this Act 
may also be exercised by any such person as may be specified in the order. 

13. Protection of action taken under this Act.— (1) No suit, prosecution 
or other legal proceeding shall lie against any Custodian or authorised per¬ 
son in respect of anything which is in good faith done or intended to be done 
under this Act. 

(2) No suit or other legal proceeding shall lie against the Central Govern¬ 
ment or any Custodian or authorised person for any damage caused or likely 
to be caused by anything which is in good faith done or intended to be done 
under this Act. 

14. New certificate of registration not to be issued. [Omitted by Act 57 
of 1972, S. 40 (20-9-1972).] 

15. Act where not to apply.— Nothing contained in this Act shall apply 


(a) any insurer whose business is being voluntarily wound up or is being 
wound up by a Court; 

(b) any insurer to whom the Insurance Act does not apply by reason of the 
provisions contained in section 2E thereof; 

(c) the Calcutta Hospital and Nursing Home Benefit Association Limited; 

(d) the Export Credit Guarantee Corporation; 

(e) the Deposit Insurance Scheme; 


Section 10 

(1) Section 10 of the ^neral Insurance 
CBmergency Provisions) Ordinance 1971 and 
^10 of the General Insurance (£ P) Act 
1971 are not applicable to an appeal under 
B. 110-D of the la. y. Act (1939). 1973 Ace 

PV S58 (S61) (FB) (Blys). 

Seotlon 15 

t sn as e* - in.Section .15 (a) 

tinMy*vmcori}Oteted In «id 
d expi^assioh 

ess is bdUig wound up by. the 



Court” in the second limb of S. 15 (a) must 
be construed to mean the winding up of an 
insurance public company by an order of 
the Court. The deli^rate insertion of Sec¬ 
tion 15 (b) and Section 2 (e) necessarily im¬ 
plies that Parliament did not intend to ex¬ 
clude an insurance public company which 
has merely ceased t© do business of its own 
accord. A 1974 SC 692 (613, 614, 615, 616, 

017) : 49 Com Cas 469. 

fSSbPzBvisionB of Ss. 2 (e) and. IS (a) of the 
Act net diM^iminatdltt.* ,A 1975 SC 6^ 
1617,519). 
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(f) any scheme of insurance which might be exempted by the Central Gov- 

ernmcnl relating to— 

(i) crop and cattle, 

(li) war risks, 

(iii) emergency risks, 

(g) general insurance business carried on by a State Uovemmeal or by the 
Life Insurance Corporation of India. 

Ifi. Power to make rules.— (1) The Central Government may, by notifi¬ 
cation in the Official Gazette, make rules to carry out the provisions of this 
Act. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, name¬ 
ly:— 

(al the form and manner in which books of account appertaining to under¬ 
takings shall be maintained by insurers; 

(b) the manner in which any compensation payable under this Act shall be 
dealt with by an insurer; 

(c) the circumstances in which the remuneration payable to persons in 
charge of the management of the undertaking of an in.surer under this 
Act or to Custodians shall be met by the Central Government, whether 
wholly or in part; 

(d) any other matter which is required to be, or may be, prescribed. 

17. Repeal and savings.— (!) The General lasurance (Emergency Provi¬ 
sions) Ordinance, 1971, is hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action taken (in¬ 
cluding any direction given and orders and rules made) under the said 
Ordinance shall be deemed to have been done or taken under the corresponding 
provisions of this Aot, 
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I. General observations. 

147. II. Grave breaches. 

148. III. Responsibilities of the Contracfing 

Parties, 

149. Inquiry procedure. 


SECTION n 

FINAL PROVISIONS 

150. Langunc:es. 

15!. Signature. 

152. Ratification. 

153. Coming into force. 

151. Relation with the Hague Conventions. 
155 Accession. 

15R. Notification of accesslon.s. 

157. Immediate effect. 

158. Denunciation. 

159. Registration with the United Nations. 


STATEMENTS OF OBJECTS AND REASONS 


"The following Geneva Conventions of 
12th August, 1949, were ratified by the 
President on the 16th October. 1950. and 
came into force in India on the 9th May, 
1951. 

(1) Geneva Convention for the Ameliora¬ 
tion of the Condition of the Wound¬ 
ed and Sick in Armed Forces in the 
Field. 

(2) Geneva Convention for the Ameliora¬ 
tion of the Condition of the Wound¬ 
ed. Sick, and Shipwrecked Members 
of Armed Forces at Sea. 

(3) Geneva Convention relative to the 
Treatment of Prisoners of War. 

(4) Geneva Convention relative to the 
Protection of Civilian Persons in time 
of War. 

2. Parties to these Conventions have 
undertaken to enact legislation necessary to 
implement certain provisions thereof. Mat¬ 
ters which require to be implemented by 
legislation are— 

(a) punishment of "grave breaches" re¬ 
ferred to in Article 50 of the First 
Convention and equivalent articles of 
the succeeding Conventions; 

(b) conferment of jurisdiction on our 
Courts to try offences under these 


Conventions, even when committed by 
foreigners outside India: 

(c) extension of the protection given 
under the existing law to the Red 
Cross and Geneva Cross to two new 
emblems, namely, the Red Crescent 
on a white ground and the Red Lion 
and Sun on a white ground: 

(d) procedural matters relating to legal 
representation, appeals, etc. 

3- The existing law on the .subject is to 
be found in the Geneva Convention Act, 
1911 (an Act of the United Kingdom) as ap¬ 
plied to India by the Geneva Convention 
Act. 1911 (British India) Order-in-Council 
dated the 24th October. 1916, and the 
Geneva Convention Implementing Act, 1936 
(14 of 1936). The provisions of these Acts, 
however, are confined to extending pro¬ 
tection to the two emblems, namely, the 
Red Cross and the Geneva Cross. 

4. The Bill seeks to implement the Con¬ 
ventions in so far as It is necessary so to 
do and. at the same time, consolidates the 
law on the subject by repealing the United 
Kingdom Act of 1911 and the Central Act 
14 of 1936 and incorporating their provi¬ 
sions in the Bill."—Gaz. of Ind., 1959. Extra. 
Pt. II. S. 2, p. 1098, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Extended by Act 26 of 1968. 


^[THE] GENEVA CONVENTIONS ACT, 1960 

(ACT VI OF I960)* 

[12th March, I960.] 

An Act to enable effect to be given to certain International Conventions 
done at Geneva on the twelfth day of August, 1949, to which India is a 
party, and for purposes connected therewith. 

Be it enacted by Parliament in the Eleventh Year of the Republic of 
India as follows :— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 31-8-1959, Pt. II, 
Sec. 2, Ext, page 1098. 

[Note.— Geneva Conventions of 12th August, 1949, were ratified by the President 
on the 18th October, 1950 and came into force In India on the 9th May 1951. 
The present Act seeks to implement the conventions so far as it is nece'^.'jary 
60 to do and, at the same time, consolidates the law on the subject by re- 


Preamble 

(1) Preamble — Act does not give special providing for breaches of conventions. A 
TCmedy but gives indir^ protection by 1970 sc 328 (334). 
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pealing the United Kingdom Act of 1911 (Geneva Convention Act, 1611) and 
the Central Act 14 of 1936 (Geneva Convention Implementing Act, 1936) and 
Incorporating their provisions in the Act. 

The Act has been extended to the Union territory of Pondicherry by Act 26 of 
1968, Section 3 (i) and Sch. (1-8-1868).] 

CHAPTER I 

PRELIMINARY 

1. Short title, extent and commencement.— (1) This Act may be called 
THE GENEVA CONVENTIONS ACT, 1960. 

(2) It extends to the whole of India. 

(3) It shall come into force on such date® as the Central Government 
may, by notification in the Official Gazette, appoint. 

[a] Date appointed is 14-8-1961 —See S. R. O. 222, Gaz. of Ind., 2-8-1961, Pt. II, 

S. 4, p. 151. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "Conventions” means the (ilonventions set out in the Schedules: and 
the First Convention, the Second Convention, the Third Convention 
and the Fourth Convention mean the Conventions set out in the First, 
Second, Third and Fourth Schedules, respectively; 

(b) "Court” does not include a court-martial or military Court: 

(c) "protected internee” means a person protected by the Fourth Conven¬ 
tion and interned in India; 

(d) "protecting power”, in relation to a protected internee or a protected 
prisoner of war, means the power or organisation which is carrying 
out, in the interests of the power of which he is a national or of 
whose forces he is or was at any material time a member, the duties 
assigned to protecting powers under the Third Convention or, as the 
case may be, the Fourth Convention; 

(e) "protected prisoner of war” means a person protected by the Third 
Convention. 

[Note.—Persons protected by the Convention are those, who at a given moment 
and in any manner whatsoever, find themselves, in case of a conflict or oc¬ 
cupation, in the hands of a party to the conflict or occupying power of 
which they are not nationals. Nationals of a State which is not bound by 
the convention are not protected by it. Nationals of a neutral State who 
find themselves in the territory of a belligerent State and nationals o! a 
co-belligerent State, shall not be regarded as protected persons while the 
State of which they are nationals has normal diplomatic representations in 
the State In whose hands they are, see Sch. IV, Article 4. See also Sch. I, 
Article 13. 

Protecting powers: It is the duty of Protecting Powers to safeguard the In¬ 
terests of the parties to the conflict. For this purpose the Protecting 
Powers may appoint, apart from their diplomatic or consular staff, delegates 
from amongst their own nationals or nationals of other neutral powers. The 
said delegates shall be subject to the approval of the power with which 
they are to carry out their duties, see Sch. I, Article 8 and Sdt IV, Art 9.] 

CHAPTER n 

PUNISHMENT OF OFFENDERS AGAINST CONVENTIONS 

3. Punishment of grave breaches of conventions.— (1) If any person 
v/ithin or without India cc»nmits or attempts to commit, or abets or procures 
the commission by any other person of a grave breach of any of the Con¬ 
ventions he shall be punished, 

(a) vA- re the offence involves the wilful killing of a person protected by 
any of the Conventions, with death or with imprisonment for life; and 
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(b) in any other case, with imprisonment for a term which may extend to 
fourteen years. 

(2) Sub-section (1) applies to persons regardless of their nationality or 
citizenship. 

(3) For the purposes of this secticm,— 

(a) a grave breach of the First Convention is a breach of that Convention 
involving an act referred to in Article 50 of that Convention commit¬ 
ted against persons or property protected by that Convention; 

(b) a grave breach of the Second Convention is a breach of that Conven¬ 
tion involving an act referred to in Article 51 of that Convention com¬ 
mitted against persons or property protected by that Convention; 

(c) a grave breach of the Th'fd Convention is a breach of that Conven¬ 
tion involving an act referred to in Article 130 of that Convention 
committed against persons or property protected by that Conventi<m; 
and 

(d) a grave breach of the Fourth Convention is a breach of that Conven¬ 
tion involving an act referred to in Article 147 of that Convention 
committed against persons or property protected by that Convention. 

[Note.— Nationality is the bond that unites a person to a given State which con¬ 
stitutes his membership in the particular State, which gives him claim to 
the protection of that State, and which subjects him to the obligations creat¬ 
ed by laws of that State." — Fenwic International Law. 3rd Ed., p.nge 253 
Nationality, like citizenship is acquired by (i) birth or descent, (ii) Regi.stra- 
tion, (ill) Naturalisation and (iv) Integration, subjugation and cession. 

A citizen is po.ssessed of all civil rights while a National may not possess all 
the civic rights. While only a national can be a citizen, it is not necessary that 
all nationals should be po.ssessed of citizenship. Thus in many African States, the 
Indians are nationals but they are not the citizens of that State. 

Nationality gives the State, the requisite legal interest in protecting an indi¬ 
vidual against a breach by another State, for example, a breech by another Stete 
of the minimum standard in favour of foreigners.] 

4. Liability of persons for offences committed outside.— When an offence 
under this Chapter is committed by any person outside India, he may be 
dealt with in respect of such offence as if it had been committed at any 
place within India at which he may be found. 

5. Jurisdiction of Court.— No Court inferior to that of a Chief Pre¬ 
sidency Magistrate* or a Court of Session shall try any offence punishable 
under this Chapter. 

[a] This institution has now been replaced by that of the Chief Metropolitan 
Magistrate. Besides the old Presidency Towns. City of Ahmedabad is now a 
Metropolitan area as defined in the Code of Criminal Procedure, 1973 (2 of 
1974>--See Ss. 8 & 16 of that Code. 

6. Proof of application of Convention.— If in any |Mt>ceedlng under 
this Chapter in respect of a grave breach of any of the Conventions a ques¬ 
tion arises under Article 2 of that Convention (which relates to the circum¬ 
stances in which the Convention applies), a certificate under the hand of a 
Secretary to the Government of India certifying to any matter relevant to 
that question shall be conclusive evidence of the matter so certified. 

7. Jurisdiction of courts-martial. — The Army Act, 1950, the Air Force 
'Act, 1950, or the Navy Act, 1957, relating to trial by court-martial of per* 
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sons who commit civil offences shall have effect® for the purposes of the 
jurisdiction of courts-martial as if this Chapter had not been passed. 

[a] See the Army Act. 1950 (46 of 1950), Sections 69 and 70; the Air Force Act, 
1950 (45 of 1950), vSections 71 and 72; and the Navy Act, 1957 (62 of 1957), 

Sections 77 and 78. 

[Note:—(1) Border Security Force Act, 1968 (47 of 1968) has in Sections 46, 47 
.‘Similar provision.-;. Section 64 of the Act creates Security Force Courts 
which provision is based on the provisions of the Army Act, 1950, as to 
• Courts-Martial. 

(2) In England Administration of Justice Act, 1960 (8 and 9, Eliz. 2, C. 65), 
providing for appeals to House of Lords in criminal cases has, by Sec. 10, 
made that Act applicable to the Courts-Martial Appeal Court, constituted by 
the Courts-Martial (Apoeals) Court Act, 1951.) 

CHAPTER m 

LEGAL PROCEEDINGS IN RESPECT OF PROTECTED PERSONS 

8. Notice of trial of protected persons to be served on protecting power, 
etc.— (1) The Court before which— 

(a) a protected prisoner of war is brought up for trial for any offence; or 

(b) a protected internee is brought up for trial for an offence for which 
that Court has power to sentence him to death or to imprisonment for 

a term of two years or more, 

shall not proceed with the trial until it is proved to the satisfaction of the 
Court that a notice containing the particulars mentioned in the next fol¬ 
lowing sub-section, so far as they are known to the prosecutor, has been 
served not less than three weeks previously on the protecting power (il 
there is a protecting power) and, if the accused is a protected prisoner o 
war, on the accused and the prisoners’ representative. 

(2) The particulars referred to in the foregoing sub-section are— 

(a) the full name and description of the accused, including the date of his 
birth and his profession or trade, if any, and. if the accused is a pro¬ 
tected prisoner of war, his rank and arm, regimental, personal or 

serial number; 

(h) his place of detention, internment or residence; 

(c) the offence with which he is charged; and 

(d) the Court before which the trial is to take place and the time and 
place appointed for the trial. 

(3) For the purposes of this section a document purporting— 

(a) to be signed on behalf of the protecting power or by the prisoners re¬ 
presentative or by the person accused, as the case may be; and 

(b) to be an acknowledgment of the receipt by that power, representative 
or person on a specified day of a notice described therein as a notice 

under this section, 

shall, unless the contrary is shown, be sufficient evidence that the notice re¬ 
quired by sub-section (1) was served on that power, representative or per¬ 
son on that day. 

(4) In this section, the expression "prisoners’ representative” in relation 
to a particular protected prisoner of war at a particular time means the 
person by whom the functions of prisoners’ representative within the mean¬ 
ing of Article 79 of the Third Convention were exercisable in relation to 
that prisoner at the camp or place at which that prisoner was, at or last be¬ 
fore that time, detained as a protected prisoner of war. 

(5) Any Court which adjourns a trial for the purpose of enabl^g the 
requirements of this section to be complied with may, notwithstanding any-. 
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thing in any other law, authorise the detention of the accused m such cus¬ 
tody as it may think fit for the period of the adjournment. 

[Cf: Geneva Conventions Act. 1957 (U. K), Section 2.] 

9. Legal representation of certain persons.— (1) The Court before 
which— 

(a) any person is brought up for trial for an offence under section 3 of 
this Act; or 

(b) a protected prisoner of war is brought up for trial for any offence, 
shall not proceed with the trial unless— 

(i) the accused is represented by a legal practitioner;® and 

(ii) it is proved to the satisfaction of the Court that a period of not 
less than fourteen days has elapsed since instructions for the re¬ 
presentation of the accused at the trial were first given to the le¬ 
gal practitioner, 

and if the Court adjourns the trial for the purpose of enabling the require¬ 
ments of this sub-sect’on to be complied with, then notwithstanding any¬ 
thing in any other law, the Court may authorise the detention of the ac¬ 
cused in such custody as it may think fit for the period of the adjournment. 

(2) Where the accused is a protected prisoner of war. in the absence of 
a legal practitioner accepted by the accused as representing him, the legal 
practitioner instructed for the purpose on behalf of the protecting power 
shall, without prejudice to the requirements of cl. (ii) of the foregoing sub¬ 
section, be regarded for the purposes of that sub-section as representing the 
accused. 

(3) If the Court adjourns the trial in pursuance of sub-section fl) by 
reason that the accused is not represented by a legal practitioner, the Court 
shall direct that a legal practitioner be assigned to watch over the interests 
of the accused at any further proceeding.? in connection with the offence, 
and at any such further proceedings, in the absence of a legal practitioner 
either accepted by the accused as representing him or instructed as men¬ 
tioned in the last foregoing sub-section, the legal practitioner assigned in 
pursuance of this sub-section shall, without prejudice to the requirements of 
cl. (ii) of sub-section (1), be regarded for the purposes of that sub-section as 
representing the accused. 

(4) A legal practitioner shall be assigned in pursuance of sub-section (3) 
In such manner as may be provided in the rules made under this Act or. in 
the absence of provisions in the rules, as the Court directs, and the legal 
practitioner so assigned shall be entitled to such fees as may be provided in 
the rules made under this Act. 

[Cfr Geneva Conventions Act 1957 (5 and 8 Eliz. 2, C. 52), Section 3 (U. K.)] 

[a] For Geneva Conventions (Assignment of Legal Practitioners) Rules, 1962, see 
Gaz. of Ind., 25-8-1962, Pt. II, S. 4. p. 131. 

10 . Appeals by protected prisoners of war and internees.— (1) Where a 
protected prisoner of war or a protected internee has been sentenced by a 
Court to death or to imprisonment for a term of two years or more, any 
Hme allowed in relation to the institution of an appeal against the conviction 
or sentence shall be deemed to continue to run until the day on which the 
convicted person receives a notice given,— 

(a) in the case of protected prisoner of war — by an officer in the Arm- 
' ed Forces; or 

(b) in the case of a protected internee — by or on behalf of the governor 
or other person in charge of the prison or place in which he is con¬ 
fined. 


A'* In the dtetiona stands tor AIR 
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lhai the prolectiriR power has been notified of his conviction and sentence, 
and for such further t'me as would have been within the time allowed if 
the conviction or sentence had taken place or been pronounced on that day. 

(2) Where, after an appeal against the conviction or sentence by a Court 
of a protected prisoner of war or a protected internee has been decided, the 
sentence remains a sentence of death, or remains or has become a sentence 
of imprisonment for a term of two years or more, any time allowed in rela¬ 
tion to a further appeal in respect of the conviction or sentence as confirm¬ 
ed or varied upon the orevious appeal shall be deemed to continue to run 
until the day on which the con\ncted person receives a notice given 
by a person referred to in clause (a) or clause (\3) of the last preced¬ 
ing sub-section, as the case may require, that the protecting power has been 
notified of the decision of the Court upon the previous appeal, and for such 
further time as would have been within the time allowed if that decision 
had been pronounced on that day. 

(3) Where sub-section (1) applies in relation to a convicted person, then, 
unless the Court otherwise orders, an order of the Court relating to the re¬ 
stitution of property or the payment of compensation to an aggrieved per¬ 
son shall not take effect, and a provision of any law relating to the revesting 
of property on conviction shall not take'effect in relation to the convic¬ 
tion. while an appeal by the convicted person against his conviction or sen¬ 
tence is possible without an extension of time other than the extension pro- 
vided by the last preceding sub-section. 

(4) Sub-sections (1), (2) and (3) shall not apply in relation to an appeal 
against a conviction or sentence, or against the decision of a Court upon a 
previous appeal, if, at the time of the con\nction or sentence, or of the deci¬ 
sion of the Court upon the previous appeal, as the case may be, there is no 
protecting power. 

[Cf: Geneva Conventions Act, 1957 (5 and 6 Eliz. 2, C. 52), S. 4 (U. K.)] 

11. Reduction of sentence and custody of protected prisoners of war and 
internees.— (1) When a protected prisoner of war or a protected internee is 
convicted of an offence, the court shall,— 

(a) in fixing a term of imprisonment in respect of the offence, deduct from 
the term which it would otherwise have fixed any period during which 
the convicted person has been in custody in connection with that of¬ 
fence before the trial; and 

(b) in fixing any penalty other than imprisonment in respect of the offence, 
take that period of custody into account. 

(2) Where the Central Government is satisfied that a protected prisoner 
of war accused of an offence has been in custody in connection with that of¬ 
fence. while awaiting trial, in a place other than a camp or place in which 
protected prisoners of war are detained, for an aggregate period of not less 
than three months, the Central Government may direct that the prisoner 
shall be transferred from that custody to the custody of an officer of the 
Armed Forces of the Union and thereafter remain in military custody at a 
camp or place in which protected prisoners of war are detained, and be 
brought before the Court at the time appointed for his trial. 

[Cf: Geneva Conventions Act, 1957 (5 and 6 Eliz., 2, c. 52), Section 5.] 

CHAPTER IV 

ABUSE OF THE RED CROSS AND OTHER EMBLEMS 

12. Prohibition of use of Red Cross and other emblems.— No person 
shall, without the approval of the Central Government, use for any purpose 
whatsoever— 

(a) the emblem of a red cross with vertical and horizontal arms of the 
same length on, and completely surrounded by, a white ground, or 
the designation "Red Cross” or "Geneva Cross”j 
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(b) the emblem of a red crescent moon on, and completely surrounded by, 
a white ground, or the designation "Red Crescent”; 

(c) the following emblem in red on, and completely surrounded by, a whito 

ground, that is to say, a lion passing from right to left of, and with 
its face turned towards, the observer, holding erect in its raised right 
forepaw a scimitar, with, appearing above the lion’s back, the upper 
half of the sun shooting forth rays, or the designation "Red Lion and 
Sun”; 

(d) the emblem of a white or silver cross with vertical and horizontal arms 
of the same length on, and completely surrounded by, a red ground, 
being the heraldic emblem of the Swiss Confederation: or 

(e) any design or wording so nearly resembling any of the emblems or de¬ 
signations specified in the preceding clauses of this section as to be 
capable of being mistaken for, or, as the case may be, understood as 
referring to, one of those emblems. 

Note.— Whoever contravenes the provisions of this section !s puni.shable under 
Sec. 13. But in the case of a trade mark rtgistered before the coming into force 
of this Act, the provisions of this and the following sections will not apply, by rea¬ 
son only of its consisting of or containing a de.sign or wording which reproduces or 
resembles an emblem or designation specified in clause (b) or clause (c) of this 
Section. See Section 15, infra. 

[Cf: Geneva Convention Act, 1957 (5 and 6 Eliz. 2, c. 52), Section 6 (U. K.)] 

13. Penalty.— If any person contravenes any of the provisions of Sec¬ 
tion 12, he shall be punishable with fine which may extend to five hundred 
rupees, and be liable to forfeit any goods upon or in connection with which 
the emblem, designation, design or wording was used by that person. 

14. Offences by companies.— (1) If the person committing an offence 
under this Chapter is a company, the company as well as every person in 
charge of, and responsible to, the company for the conduct of its bus'ness at 
the time of the commission of the offence shall be deemed to be guilty of the 
offence and shall be liable to be proceeded against and punished accordingly: 

Provided that, nothing contained in this sub-section shall render any such 
person liable to any punishment if he proves that the offence was committed 
without his knowledge or that he exercised all due diligence to prevent the 
commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence under this Chapter has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, or that 
the commission of the offence is attributable to any neglect on the part of, 
any director, manager, secretary or other officer of the company, such direc¬ 
tor, manager, secretary or other officer shall also be deemed to be guilty of 
that offence and shall be liable to be proceeded against and punished bim 
cordingly, 

Cxplaaation.— For the purposes of this section, 

(a) "company” means any body corporate and includes a firm or other 
association of individuals, and 

(b) "director” in relation to a firm means a partner in the firm. 

15. Saving. — In the case of a trade mark registered before the coming 
Isto fora of this Act, the foregoing provisions of this Chapter shall not apply 
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by reason only of its consisting of or containing a design or wording which 
reproduces or resembles an emblem or designation specified in clause (b) or 
clause (c) of Section 12; and where a person is charged with using such a 
design or wording for any purpose and it is proved that he used it otherwise 
than as. or as part of, a trade mark so registered, it shall be a defence for 
him to prove— 

(a) that he lawfully used that design or wording for that purpose before 
the coming into force of this Act: or 

(b) in a case where he is charged with using the design or wording upon 
goods, that the design or wording had been applied to the goods before 
he acquired them by some other person who had manufactured or dealt 
with the goods in the course of trade and who lawfully used the design 
or wording upon similar goods before the coming into force of this Act. 

16. Use of 'Red Cross’ and other emblems on Indian ship or aircraft.— 
The provisions of this Chapter extend to the use in or outside India of any 
emblem, designation, design or wording as r referred to in Section 12 on any 
Indian ship or aircraft. 


CHAPTER V 

MISCELLANEOUS 

17. Cognizance of offences.— No Court shall take cognizance of any of¬ 
fence under this Act except on complaint by the Government or of such 
officer of the Government as the Central Government may, by notification in 
the Official Gazette, specify. 

18. Power to make rules.— The Central Government may, by notifica¬ 
tion in the Official Gazette, make rules for the purpose of carrying into effect 
the provisions of this Act. 

19. Rules to be laid before Parliament.— Every rule made by the Cen¬ 
tral Government under this Act shall be laid as soon as may be after it is 
made or issued before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or in two 
successive sessions, and if before the expiry of the session in which it is so 
laid or the session immediately following, both Houses agree in making any 
modification in the rule or both Houses agree that the rule should not. b« 
made, the rule shall thereafter have effect only in such modified form or be 
of no effect, as the case may be, so however that any such modification or 
annulment shall be ^vithout prejudice to the validity of anything previously 
done under that rule. 

20. Repeal.— (1) The Geneva Convention Implementing Act® 1936, Is 
hereby repealed. 

(2) The Geneva Convention Act*^ 1911, shall cease tp have effect as part 
of the law of India. 

. [a] Act XIV of 1936. 

{b] 1 and 2 Geo. V, C. 20. . 


THE FIRST SCHEDULE 

(See Section 2) 

GENEVA CONVENTION FOR THE AMELIORATION OF THE 
CONDITION OF THE WOUNDED AND SICK IN ARMED 

FORCES IN THE FIELD OF AUGUST 12, 1949. • ■ f .. 

% 

The undersigned Plenipotentiaries of the Government represented at the Dl|>“ 
fematto Conference held at Geneva from April 21 to August 12, 1949, for the piuK 
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pose of revising the Geneva Convention for the Relief of the Wounded and Sick 
In Armies in the Field of July 27, 1920, have agreed as follows;— 

CHAPTER I 

GENERAL PROVISIONS 

Article 1 

Respect for the Convention. 

The High Contracting Parties undertake to respect and to ensure respect for 
the present Convention in all circumstances. 

Article 2 

Application of the Convention. 

In addition to the provisions which shall be implemented In peacetime, the pre¬ 
sent Convention shall apply to all cases of declared war or of any other armed 
conflict which may arise between two or more of the High Contracting Parties, 
even if the state of war is not recognised by one of them 

The Convention shall also apply to all cases of partial or total occupation of 
the territory of a High Contracting Party, even if the said occupation meets with 
no armed resistance. 

Although one of the powers in conflict may not be a party to the present Con¬ 
vention, the Powers who are parties thereto shall remain bound by it in their 
mutual relations. They shall furthermore be bound by the Convention in relation 
to the said Power, if the latter accepts and applies the provisions thereof. 

Article 3 

Conflict not of an International character. 

In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall be 
bound to apply, as a minimum, the following provisions;— 

(1) Persons taking no active part in the hostilities, including members of armed 
forces who have laid down their arms and those placed hors de combat by sickness, 
wounds, detention, or any other cause, shall in all circumstances be treated 
humanely, without any adverse distinction founded on race, colour, religion or faith, 
sex, birth or wealth, or any other similar criteria.^ 

To this end, the following acts are and shall remain prohibited at any time and 
In any place whatsoever with respect to the above-mentioned persons.— 

(a) violence to life and person, in particular murder of all kinds mutilation cruel 
treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular humiliating and degrading treat¬ 
ment; 

(d) the passing of sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted Court, affording all the 
judicial guarantees which are recognized as indispensable by civilized peoples. 

(2) The wounded and sick shall be collected and cared for. An impartial hu¬ 
manitarian body, such as the International Committee of the Red Cross, may offer 
Its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, by 
means of special agreements, all or part of the other provisions of the present Con¬ 
vention. . 

The application of the preceding provisions shall not affect legal status of the 
Parties to the conflict. 

[a] Ct. Article 15 of our Constitution. 
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Article 4 

Application by neutral Powers. 

Neutral Powers shall apply by analogy the provisions of the present Convention 
to the wounded and sick, and to members of the medical personnel and to chaplains^ 
of the armed forces of the Parties to the conflict, received or interned in their 
territory, as well as to dead persons found. 

[aj What if parties to the conflict are not Christians? 

Article 5 

Duration of application. 

For the protected persons who have fallen Into the hands of the enemy, the 
present Convention shall apply izntll their final repatriation. 

Article 6 

Special agreemenfa. 

In addition to the agreements expressly provided for In Articles 10. 15, 23, 20, 
31, 36, 37 and 52. the High Contracting Parties may conclude other special agrees 
ments for all matters concerning which they may deem it suitable to make separate 
provision. No special agreement shall adversely affect the situation of the wounded 
and sick, of members of the medical personnel or of chaplains, as defined by the 
present Convention, nor restrict the rights which it confers upon them. 

Wounded and sick, as well as medical personnel and chaplains, shall continue 
to have the benefit of such agreements as long as the Convention is applicable to 
them, except where express provisions to the contrary are contained in the aforesaid 
or In subsequent agreements, or where more favourable measures have been taken 
with regard to them by one or other of the Parties to the conflict 

Article 7 

Non-renunclatlon of rights. 

Wounded and sick, as well as members of the medical personnel and chaplains, 
may in no circumstances renounce in part or in entirely the rights secured to them 
by the present Convention, and by the special agreements referred to in the fore¬ 
going Article, If such there be. 

Article 8 

Protecting Powers. 

The present Convention shall be applied with the co-operation and under the 
scrutiny of the Protecting Powers whose duty it is to safeguard the interests of 
the Parties to the conflict. For this purpose, the Protecting Powers may appoint, 
apart from their diplomatic or consular staff, delegates from amongst their own 
nationals or the nationals of other neutral Powers. The said delegates shall be sub¬ 
ject to the approval of the Power with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the greatest extent possible, the 
ta.sk of the representatives or delegates of the Protecting Powers. 

Tile representatives or delegates of the Protecting Powers shall not In any 

case exceed their mission under the present Convention. They shall, in particular, 

take account of the imperative necessities of security of the State wherein they 

carry out their duties. Their activities shall only be restricted as an exceptional 

and temporary measure when this is rendered necessary by Imperative military 
necessities. 

Note.—See Schedule IV, Article 9. 
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Article 9 

Activities of the International Gommliteea of the RrA Crons. 

The provisions of the present Convention constitute no obstacle to the huma¬ 
nitarian activities which the International Committee of the Red Cross or any 
other impartial humanitarian organization may, subject to the consent of the Par¬ 
ties to the conflict concerned, undertake for the protection of wounded and sick, 
medical personnel and chaplains, and for their relief. 

Article 10 

Substitutes for Protecting Powers. 

The High Contracting Parties may at any time agree to entrust to an orga¬ 
nization which offers all guarantees of impartiality and efficacy the duties incum¬ 
bent on the protecting Powers by virtue of the present Convention. 

When wounded and sick, or medical personnel and chaplains do not benefit or 
cease to benefit, no matter for what reason, by the activities of a Protecting 
Power or of an organization provided for in the first paragraph above, the Detain¬ 
ing Power shall request a neutral State, or such an organisation, to undertake the 
functions performed under the present Convention by a Protecting Power desig¬ 
nated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining power shall request 
or shall accept, subject to the provisions of this Article the offer of the .services of 
a humanitarian organization, such as the International Committee of the Red 
Cross, to assume the humanitarian functions performed by Protecting Powers 
under the present convention. 

Any neutral Power, or any organization invited by the Power concerned or 
offering Itself for these purposes, shall be required to act with a sense of respon¬ 
sibility towards the Party to the conflict on which persons protected by the pre¬ 
sent Convention depend, and shall be required to furnish sufficient assurances 
that It is in a position to undertake the appropriate functions and to discharge 
them impartially. 

No derogation from the preceding provisions shall be made by special agree¬ 
ments between Powers one of which is restrlclod. even temporarily. In its freedom 
to negotiate with the other Power or its allies by reason of military events more 
particularly where the whole, or a substantial part of the territory of the said 
Power is occupied. 

Whenever in the present Convention mention is made of a Protecting Power, 
such mention also applies to substitute organizations In the sense of present Arti¬ 
cle. 

Article IS 

Conciliation procedure. 

In cases where they deem It advisable in the Interest of protected persons, par¬ 
ticularly in cases of disagreement between the parties to the conflict as to the ap¬ 
plication or interpretation of the provisions of the present Convention, the Pro¬ 
tecting Powers shall lend their good offices with a view to settling the disagree¬ 
ment. 

For this purpose, each of the Protecting Powers may, either at the Invitation 
of one Party or on Its own initiative, propose to the Parties to the conflict a 
meeting of their representatives, in particular of the authorities responsible for 
the wounded and sick, members of medical personnel and chaplains, possibly on 
neutral territory suitably chosen. The Parlies to the conHict shall be bound to 
give effect to the proposals made to them for this purpose. The Protecting 
Powers ^niay. If necessary, propose for approval by the Parties to the conflict a 
person belonging to a neutral Power or delegated by the International Committee 
of the Red Cross, who shall be Invited to take part In such a meeting. 
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CHAPTER II 

WOUNDED AND SICK 
Article 12 

Protection and care. 

Members of the armed forces and other persons mentioned in the following 
Article, who are wounded or sick, shall be respected and protected in all circuni- 
stances. 

They shall be treated humanely and cared for by the Party to the conflict in 
whose power they may be, without any adverse distinction founded on sex, race, 
nationality, religion, political opinions or any other similar criteria. Any attempts 
upon their lives, or violence to their persons, shall be strictly prohibited; in par¬ 
ticular. they shall not be murdered or exterminated, subjected to torture or to 
biological experiments; they shall not wilfully be left without medical assistance 
and care, nor shall conditions exposing them to contagion or infection be created. 
Only urgent medical reasons will authorise priority in the order of treatment 

to be administered. 

Women shall be treated with all consideration due to their sex 
The Party to the conflict which is compelled to abandon wounded or sick to 
the enemy shall, as far as military consideration permits, leave with them a 
part cf its medical personnel and material to assist in their care. 

Article 13 

Protected persons. 

The present Convention shall apply to the wounded and sick belonging to the 
following categories :— 

(1) Members of the armed forces of a Party to the conflict as well as mem¬ 
bers of militia.s or volunteer corps forming part of such armed forces; 

(2) Members of other militias and members of other volunteer corps, 

ing those of organized resistance movements, belonging to a Party to the confllrt 
and operating In or outside their own territory, even if this territory is occupied, 
provided that such militias or volunteer corps, including such organized resistance 
movements, fulfil the following conditions:— 

(a) that of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and customs 

of war. . 

(3) Members of regular armed forces who profess allegiance to a Government 

or an authority not recognized by the Detaining Power. 

(4) Persons who accompany the armed forces without actually being members 
thereof, such as civil members of military aircraft crews, war correspondents, 
supply contractors, members of labour units or of .services responsible for the 
welfare of the armed forces, provided that they have received authorization from 
th6 arrn^d forc6s which they accompany; 

(5) Members of crews, including masters, pilots and apprentices, of the mer¬ 

chant marine and the crews of civil aircraft of the Parties to the conflict, who 
do not benefit by more favourable treatment under any other provisions in in¬ 
ternational law; . 

(61 Inhabitants of an non-occupled territory who on the approach of tne 

enemy spontaneously take up arms to resist the invading forces, without having 
had time to form themselves into regular armed units, provided they carry arms 
openly and respect the laws and customs of war. 

Article 14 

**^*Subject to the provisions of Article 12, the wounded and sick of a belligerent 
who fall into enemy hands shall be prisoners of war, and the provisions pf Inter¬ 
national law concerning prisonerss^ of war shall apply to them. 

[a] See Sch. Ill infra for such a convention. 
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Article 15 

Search for casualties. Evacution. 

At all times, and particularly after an engagement. Parties to the conflict 
shall, without delay, take all possible measures to search for and collect the 
wounded and sick, to protect them against pillage and ill-treatment, to ensure 
their adequate care, and to search for the dead and prevent their being despoiled. 

Whenever circumstances permit, an armistice or a suspension of fire shall be 
arranged, or local arrangements made, to permit the removal, exchange and 
transport of the wounded left on the battlefield. 

Likewise, local arrangements may be concluded between Parties to the con¬ 
flict for the removal or exchange of wounded and sick from a besieged or en¬ 
circled area, and for the passage of medical and religious personnel and equip¬ 
ment on their way to that area. 

Article 16 

Recording and forwarding of information. 

Parties to the conflict shall record as soon as possible, in respect of each 
wounded sick or dead person of the adverse Party falling into their hands, any 
particulars which may assist in his identification. 

These records should if possible include— 

(a) designation of the Power on which he depends; 

(b) army, regimental, personal or serial number; 

(c) surname; 

(d) first name or names; 

(e) date of birth; 

(f) any other particulars shown on his identity card or disc; 

(g) date and place of capture or death; 

<h) particulars concerning wounds or illness, or cause of death. 

As soon as possible the above mentioned information shall be forwarded to 
the Information Bereau described in Article 122 of the Geneva Convention rela¬ 
tive to the Treatment of Prisoners of War of August 12, 1949^ which shall trans¬ 
mit this information to the Power on which these persons depend through the in¬ 
termediary of the Protecting Power and of the Central Prisoners of War Agency. 

Parties to the conflict shall prepare and forward to each other through the 
same bureau, certificate.^ of death or duly authenticated lists of the dead. They 
shall likewise collect and forward through the same bureau one-half of a double 
identity disc, last wills or other documents of importance to the next of kin, 
money and in general all articles of an intrinsic or sentimental value, which are 
found on the dead. These articles, together with unidentified articles, shall be 
sent in sealed packets accompanied by statements giving all particulars necessary 
for the identification of the deceased owners, as well as by a complete list of the 
contents of the parcel. 

[a] This Geneva Convention is given in Sch. III. 

Article 17 

Prescriptions regarding the dead. Graves Registration service. 

Parties to the conflict shall ensure that burial or cremation of the dead, carri¬ 
ed out individually as far as circumstances permit, is preceded by a careful exam¬ 
ination, if possible by a medical examination, of the bodies, with a view to con¬ 
firming death, establishing Identity and enabling a report to be made. One-half 
nf the double Identity disc, or the Identity disc itself if it is a single disc, should 
remain qn the body. 

Bodies shall not be cremated except for imperative reasons of hygiene or for 
motives based on the religion of the deceased. In case of cremation, the circum- 

"A*' in the cltattone stands fotr AIR 
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stances and reasons for cremation shall be stated in detail in the death certificate 
or on the authenticated list of the dead. 

They shall further ensure that the dead are honourably interred, if possible 
according to the rites of the religion to which they belonged, that their graves are 
rovpcclcd, grouped, if possible according to the nationality of the deceased, pro¬ 
perly inaintained and marked so that they may always be found. For this pur- 
po.'je, they shall organise at the commencement of hostilities an Official Graves Re¬ 
gistration Service, to allow subsequent exhumations and to ensure the identifica¬ 
tion of bodies, whatever the site of the graves, and the possible transportation to 
the home country. These provisions shall likewise apply to the ashes, which shall 
be kept by the Graves Registration Service until proper disposal thereof in ac¬ 
cordance with the wishes of the home country. 

As soon as circumstances permit, and at latest at the end of hostilities, these 
Services shall exchange, through the Information Bureau mentioned in the second 
paragraph of Article 16, lists showing the exact location and markings of the 
graves together with particulars of the dead interred therein. 

Article 18 

Role of the population. 

The military authorities may appeal to the charity of the inhabitants volun¬ 
tarily to collect and care for, under their direction, the wounded and sick, grant¬ 
ing persons who have responded to this appeal the necessary protection and faci- 
litie.s. Should the adverse party take or retake control of the area, he shall like¬ 
wise grant these persons the same protection and the same facilities. 

The military authorities shall permit the inhabitants and relief societies even 
in invaded or occupied areas, spontaneously to collect and cure for wounded or 
sick of whatever nationality. The civilian population shall respect these wound¬ 
ed and sick, and in particular abstain from offering them violence. 

No one may ever be molested or convicted for having nursed the wounded 
or sick. 

The provisions of the present Article do not relieve the occupying Power of 
its obligation to give both physical and moral care to the wounded and sick. 

CHAPTER m 

MEDICAL UNITS AND ESTABLISHMENTS 

Article 19 

Protection. 

Fixed establishments and mobile medical units of the Medical Service may 
In no circumstances be attacked, but shall at all times be respected and protected 
by the Parties to the conflict. Should they fall into the hands of the adverse 
Party, their personnel shall be free to pursue their duties, as long as the captur¬ 
ing Power has not itself ensured the necessary care of the wounded and sick 
found in such establishments and units. 

The respon.sible authorities shall ensure that the said medical establishments 
and units are, as far as possible, situated in such a manner that attacks against 
military objectives cannot imperil their safety. 

Article 20 

Protection of hospital ships. 

Hospital ships entitled to the protection of the Geneva Convention for the 
Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea of August 12, 1949,* shall not be attacked from the land. 

[a] This Geneva Convention Is given in Sch. 11. 

Article 21 

Discontinuance of protection of medical establishments and units. 

The protection to which fixed establishments and mobile medical units of the 
Medical Service are entitled shall not cease unless they are used to commit, out- 
sidf? their humanitarian duties, acts harmful to the enemy. Protection may, how- 
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ever, cease, only alter a due warning has been given, naming, in all appropriate 
cases, a reasonable time limit and after such warning has remained unheeded. 

Article 22 

Conditions not depriving medical units and establishments of protection. 

The following conditions shall not be considered as depriving a medical unit 
or establishment of the protection guaranteed by Artfcb 19.— 

(1) That the personnel of the unit or establishment are armed, and that they 
use the arms in their own defence, or in that of the wounded and .sick in 
their charge. 

(2) That in the absence of armed orderlies, the unit or establishment is pro¬ 
tected by a picket or by sentries or by an escort. 

(3) That small arms and ammunition taken from the wounded and sick and 
not yet handed to the proper service, are found in the unit or establish¬ 
ment. 

14) That personnel and material of the veterinary service are found in the unit 
or establishment, without forming an integral part thereof. 

K5) That the humanitarian activities of medical units and establishments or of 
their personnel extend to the care of civilian wounded or sick. 

Article J23 

Hospital zones and localities. 

In time of peace, the High Contracting Parties and, after the outbreak of 
hostilities, the Parties to the conflict, may establish in their own territory and, if 
the need arises, in occupied areas, hospital zones and localities so organized as to 
protect the wounded and sick from the effects or war, as well as the personnel 
entrusted with the organisation and administration of these zones and localities 
and with the care of the persons therein assembled. 

Upon the outbreak and during the course of hostilities, the Parties concerned 
may conclude agreements on mutual recognition of the hospital zones and locali¬ 
ties they have created. They may for this purpose implement the provisions of 
the Draft Agreement annexed to the present Convention, with such amendments 
as they may consider necessary. 

The Protecting Powers and the International Committee of the Red Cross are 
Invited to lend their good offices in order to facilitate the institution and recog¬ 
nition of these hospital zones and localities. 

CHAPTER iV 
PERSONNEL 
Article 24 

Protection of permanent personnel, , 

Medical personnel exclusively engaged in the search for. or the collection, 
transport or treatment of, the wounded or sick, or in the prevention of disease' 
staff exclusively engaged in the administration of medical units and establish¬ 
ments, as well as chaplains attached to the armed forces, shall be respected and 
protected in all circumstances. 

Article 25 

Protection of auxiliary personnel. 

Members of the armed forces specially trained for employment, should the 
need arise, as hospital orderlies, nurses or auxiliary stretcher-bearers, in the 
search for or the collection, transport or treatment of the wounded and sick shall 
likewise be respected and protected if they are carrying out these duties at the 
time when they come into contact with the enemy or fall into his hands. 

Article 26 

Personnel of aid societies. 

The staff of National Red Cross Societies and that of other Voluntary Aid 
Societies, duly recognised and authorised by their Governments, who may be em- 
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ployed on the same duties as the personnel named in Article 24, are placed on 
the same footing as the personnel named in the said Article, provided that the 
staff of such societies are subject to military laws and regulations. 

Each High Contracting Party shall notify to the other, either in time of 
peace or at the commencement of or during hostilities, but in any case before 
actually employing them, the names of the societies which it has authorised, 
under its responsibility, to render assistance to the regular medical service of its 
armed forces. 

Article 27 

Societies of neutral countries. 

A recognized Society of a neutral country can only lend the assistance of its 
medical personnel and units to a Party to the conflict with the previous consent 
of its own Government and the authorisation of the Party to the conflict con¬ 
cerned. That personnel and those units shall be placed under the control of that 
Party to the conflict. 

The neutral Government shall notify this consent to the adversary of the 
State which accepts such assistance. The Party to the conflict who accepts such 
assistance is bound to notify the adverse Party thereof before making any use 
of it. 

In no circum-stances shall this assistance be considered as interference In the 
conflict. 

The members of the personnel named in the first paragraph shall be duly 
furnished with the identity cards provided for in Article 40 before leaving the 
neutral country to which they belong. 

AHicle 28 

Retained personnel. 

Personnel designated in Articles 24 and 26 who fall into the hands of the ad¬ 
verse Party, shall be retained only in so far as the state of health, the spiritual 
needs and the number of prisoners of war require. 

Personnel thus retained shall not be deemed prisoners of war. Nevertheless 
they shall at least benefit by all the provisions of the Geneva Convention relative 
to the Treatment of Prisoners of War of August 12. 1949.® Within the frame¬ 
work of the military laws and regulations of the Detaining Power, and under the 
authority of its competent service, they shall continue to carry out, in accordance 
with their professional ethics, their medical and spiritual duties on behalf of pri¬ 
soners of war, preferably those of the armed forces to which they themselves be¬ 
long. They shall further enjoy the following facilities for carrying out their 

medical or spiritual duties:— 

(a) They shall be authorised to visit periodically the prisoners of war in labour 
units or hospitals outside the camp. The Detaining Power shall put at 
their disposal the means of transport required, 

(b) In each camp the senior medical officer of the highest rank shall be respon¬ 
sible to the military authorities of the camp for the professional activity of 
the retained medical personnel. For this purpose, from the outbreak of hos¬ 
tilities, the Parties to the conflict shall agree regarding the corresponding 
seniority of the ranks of their medical personnel, including those of the so¬ 
cieties designated in Article 26. In all questions arising out of their duties, 
this medical officer, and the chaplains, shall have direct access to the mili¬ 
tary and medical authorities of the camp who shall grant them the facili¬ 
ties they may require for correspondence relating to these questions. 

(c) Although retained personnel in a camp shall be subject to its internal disci¬ 
pline, they shall not, however, be required to perform any work outside 
their medical or religious duties. 

During hostilities the parties to the conflict shall make arrangements for re¬ 
lieving where possible retained personnel, and shall settle the procedure of such 
relief. 
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None of the preceding provisions shall relieve the Detaining Power of the ob¬ 
ligations imposed upon it 'mUH regard to the medical and spritual welfare of the 
prisoners of war. 

[a] See Sch. III. 

Article 29 

Status of auxiliary personnel. 

Members of the personnel designated in Article 25 who have fallen into the 
hands of the enemy, shall be prisoners of war, but shall be employed on their 
medical duties in so far as the need arises. 

Article 30 

Return of medical and religious personnel. 

Personnel whose retention is not indispensable by virtue of the provisions of 
Art. 28 shall be returned to the Party to the conflict to whom they belong, as 
soon as a road is open for their return and military requirements permit. 

Pending their return, they shall not be deemed prisoners of war. Neverthe¬ 
less they shall at least benefit by all the provisions of the Geneva Convention re¬ 
lative to the Treatment of Prisoners of War of August 12, 1949 .a They shall con¬ 
tinue to fulfil their duties under the orders of the adverse Party and shall pre¬ 
ferably be engaged in the care of the wounded and sick of the Party to the con¬ 
flict to which they themselves belong. 

On their departure, they shall take with them the effects, persona! belongings, 
valuables and instruments belonging to them. 

[a] See Schedule III. 

Article 31 

Selection of personnel for return. 

The selection of personnel for return under Article 30 shall be made irrespec¬ 
tive of any consideration of race, religion or political opinion, but preferably ac¬ 
cording to the chronological order of their capture and their state of health. 

As from the outbreak of hostilities, parties to the conflict may determine by 
special agreement the percentage of personnel to be retained, in proportion to 
the number of prisoners and the distribution of the said personnel in the camps. 

Article 32 

Return of personnel belonging to neutral countries. 

Persons designated in Article 27 who have fallen into the hands of the ad¬ 
verse Party may not be detained. 

Unless otherwise agreed, they shall have permission to return to their country, 
or if this is not possible, to the territory of the Party to the conflict in whose 
service they were, as soon as a route for their return is open and military consid¬ 
erations permit. 

Pending their release, they shall continue their work under the direction of 
the adverse Party; they shall preferably be engaged in the care of the wound¬ 
ed and sick of the Party to the conflict in whose service they were. 

On their departure, they shall take with them their effects, personal articles 
and valuables and the instruments, arms and if possible the means of transport 
belonging to them. 

The Parties to the conflict shall secure to these personnel, while In their 
power, the same food, lodging, allowances and pay as are granted to the cor¬ 
responding personnel of their armed forces. The food shall in any case be suf¬ 
ficient as regards quantity, quality and variety to keep the personnel in a 
normal state of health. 

CHAPTER V 

BUILDINGS AND MATERIAK 

Article 33 

BnlMIngfl and storea. 

The material of mobile medical units of the armed forces which fall into the 
hands 6t the enemy, shall be reserved for the care of wounded and sick. 
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The buildings material and stores of fixed medical establishments of the 
armed forces shall remain subject to the laws of war, but may not be diverted 
from that purpose as long as they are required for the care of wounded and 
sick. Nevertheless, the commanders of forces in the field may make use of them, 
in case of urgent military necessity, provided that they make previous arrange¬ 
ments for the welfare of the wounded and sick who are nursed in them. 

The material and stores defined in the present Article shall not be intentional¬ 
ly destroyed 

Article 34 

Property of aid societies. 

The real and personal property of aid societies which are admitted to the pri¬ 
vileges of the Convention shall be regarded as private property. 

The right of requisition recognised for belligerents by the laws and customs of 
war shall not be exercised except in case of urgent necessity, and only after the 
welfare of the wounded and sick has been ensured 

CHAPTER VI 
MEDICAL TRANSPORT.*? 

Article 35 

Protection. 

Transports of wounded and sick or of medical equipment shall be respected 
and protected in the same way as mobile medical units. 

Should such transport or vehicles fall into the hands of the adverse Party, 
they shall be subject to the laws of war, on condition that the Party to the con¬ 
flict who captures them shall in all cases ensure the care of the wounded and 
sick they contain. 

The civilian personnel and all means of transport obtained by requisition 
shall be subject to the gen#»ral rules of international law 

Article 36 

Medical aircraft. 

Medical aircraft, that is to say, aircraft exclusively employed for the removal 
of wounded and sick and for the transport of medical personnel and equipment, 
shall not be attacked, but shall be respected by the belligerents, while flying at 
heights, limes and on routes specifically agreed upon between the belligerents con¬ 
cerned. 

They shall bear, clearly marked, the distinctive emblem prescribed in Arti¬ 
cle 38, together with their national colours, on their lower, upper and lateral sur¬ 
faces. They shall be provided with any other markings or means of identification 
that may be agreed upon between the belligerents upon the outbreak or during 
the course of hostilities. 

Unless agreed othenvise, flights over enemy or enemy-occupied territory are 
prohibited. 

Medical aircraft shall obey every summons to land. In the event of a landing 
thus imposed, the aircraft with its occupants may continue its flight after exam¬ 
ination, if any. 

In the event of an involuntary landing in enemy or enemy-occupied territory, 
the wounded and sick, as well as the crew of the aircraft shall be prisoners of 
war. The medical personnel shall be treated according to Article 24 and the Arti¬ 
cles following. 

Article 37 

Flight over neutral countries. Landing of wounded. 

Subject to the provisions of the second paragraph, medical aircran oc r'arties 
to the conflict may fly over the territory of neutral Powers, land on it in case 
of necessity, or use it as a port of call. They shall give neutral Powers previous 
notice of their passage over the said territory and obey all summons to alight, on 
land or water. They will be immune from attack only when flying on routes, at 
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heights and at times specifically agreed upon between the Parties to the conflict 
and the neutral Power concerned. 

The neutral Powers may, however, place conditions or restrictions on the pas¬ 
sage or landing of medical aircraft on their territory. Such possible conditions or 
restrictions shall be applied equally to all Parties to the conflict. 

Unless agreed otherwise between neutral Power and the Parties to the con¬ 
flict, the wounded and sick who are disembarked, with the consent of the local 
authorities, on neutral territory by medical aircraft, shall be detained by the neu¬ 
tral Power, where so required by international law, in such a manner that they 
cannot again take part in operations of war. The cost of their accommodation and 
internment shall be borne by the Power on which they depend. 

4 

CHAPTER Vn 

THE DISTINCTIVE EMBLEM 

Article 38 

Emblem of the Convention. 

As a compliment to Switzerland, the heraldic emblem of the red cross on a 
white ground, formed by reversing the Federal colours, i.s retained as the emblem 
and distinctive sign of the Medical Service of Armed Forces. 

Nevertheless, in the case of countries which already use an emblem, in place 
of the red cross, the red crescent or the red lion and sun on a white ground 
those emblems are also recognized by the terms of the present Convention. 

Article 39 

Use of the emblem. 

Under direction of the competent military authority, the emblem shall be dis¬ 
played on the flags, armlets and on all equipment employed in the Medical Ser¬ 
vice. 

Article 40 

Identification of medical and religious personnel. 

The personnel designated in Article 24 and in Articles 26 and 27 shall wear, 
affixed to the left arm, a water-resistant armlet bearing the distinctive emblem, 
issued and stamped by the military authority. 

Such personnel, in addition to wearing the identity disc mentioned in Article 16. 
shall also carry a special identity card bearing the distinctive emblem. This card 
shall he water-resistant and of such size that it can be carried in the pocket. It 
shall be worded in the national language, shall mention at least the surname and 
first names, the date of birth, the rank and the service number of the bearer, and 
shall state in what capacity he is entitled to the protection of the present Conven¬ 
tion. The card shall bear the photograph of the owner and also either his signa¬ 
ture or his fingerprints or both. It shall be embossed with the stamp of the mili¬ 
tary authority. 

The identity card shall be uniform throughout the same armed forces and, as 
far as possible, of a similar type in the armed forces of the High Contracting Par¬ 
ties. The Parties to the conflict may be guided by the model which is annexed, by 
way of example, to the present Convention. They shall inform each other, at the 
outbreak of hostilities of the model they are using. Identity cards should be made 
out, if possible, at least in duplicate, one copy being kept by the home country. 

In no circumstances may the said personnel be deprived of their Insignia or 
Identity cards nor of the right to wear the armlet. In case of loss, they shall be 
entitled to receive duplicates of the cards and to have the insignia replaced. 

ArilrJU^ 4t 

Identlflcailon of auxiliary persoonel. 

I 

The personnel designated in Article 25 shall wear, but only while carrying out 
medical duties, a white armlet bearing in its centre the distinctive sign in miniature; 

, ttie armlet shall be Issued and stamped by the Military authorl^. 
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Military identity documents to be carried by this type of personnel shall specify 
what special training they have received, the temporary character of the duties they 
are engaged upon, and their authority for wearing the armlet. 

Article 42 

Marking of medical units and establishments. 

The distinctive flag of the Convention shall be hoisted only over such medical 
units and establishments as are entitled to be respected under the Convention and 
only with the consent of the military authorities. 

In mobile units, as in fixed establishments, it may be accompanied by the 
national flag of the Party to the conflict to which the unit or establishment belongs. 

Nevertheless, medical units which have fallen into the hands of the enemy shall 
not fly any flag other than that of the Convention, 

Parties to the conflict shall take the necessary steps, in so far as military con¬ 
siderations permit, to make the distinctive emblems indicating medical units and 
establishments clearly visible to the enemy land, air or naval forces, in order to 
obviate the possibility of any hostile action. 

Article 43 

Marking of units of neutral countries. 

The medical units belonging to neutral countries, which may have been au- 
thori 2 ed to lend their services to a belligerent under the conditions laid down in 
Article 27. shall fly, along with the flag of the Convention, the national flag of that 
belligerent, wherever the latter makes use of the faculty conferred on him by 
Article 42. 

Subject to orders to the contrary by the responsible military authorities, they 
may on all occasions, fly their national flag, even if they fall into the hands of the 
adverse party. 

Article 44 

Restrictions in the use of the emblem. Exceptions. 

With the exception of the cases mentioned in the following paragraphs of the 
present Article, the emblem of the Red Cross on a white ground and the words 
"Red Cross", or "Geneva Cross" may not be employed, either in time of peace or 
in time of war, except to Indicate or to protect the medical units and establish¬ 
ments, the personnel and material protected by the present Convention and other 
Conventions dealing with similar matters. The same shall apply to the emblems 
mentioned in Article 38 second paragraph, in respect of the countries which use 
them. The National Red Cross Societies and other Societies designated in Article 26 
shall have the right to use the distinctive emblem conferring the protection of the 
Convention only within the framework of the present paragraph. 

Furthermore, National Red Cross (Red Crescent, Red Lion and Sun) Societies 
may, in time of peace, in accordance with their national legislation, make use of 
the name and emblem of the Red Cross for their other activities which are in con¬ 
formity with the principles laid down by the International Red Cross Conferences. 
When those activities are carried out in time of war, the conditions for the use of 
the emblem shaU be such that it cannot be considered as conferring the protection 
of the Convention; the emblem shall be comparatively small In size and may not 
be placed on armlets or on the roofs of buildings. 

The international Red Cross organizations and their duly authorized personnel 
shall be permitted to make use, at all time, of the emblem of the Red Cross on a 
white ground. 

As an exceptional measiu'e, in conformity with national legislation and with the 
express permission ol one of the National Red Cross (Red Crescent, Red Lion and 
Sun) Sorfetles, the emblem of the Convention may be employed in time of peace 
to identify vehicles used as ambulances and to mark the position of aid stations ex¬ 
clusively assigned to the purpose of giving free treatment to the wounded or siclt 
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CHAPTER Vin 
EXECUTION OF THE CONVENTION 

Article 

Detailed execution. Unforeseen cases. 

Each party to the conflict, acting through its commanders-in-chief, shall ensure 
the detailed execution of the preceding Articles, and provide for unforeseen cases, 
In conformity with the general pri»^ciplps of the present Convention. 

Article 46 

Prohibition of reprisals. 

Reprisals against the wounded, sick, personnel, buildings or equipment protect¬ 
ed by the Convention arc prohibited. 

Article 47 

Dissemination of the Convention. 

The High Contracting Parties undertake, in time of peace as in time of war, to 
disseminate the text of the present Convention as widely as possible in their re¬ 
spective countries, and, in particular, to include the study thereof in their pro¬ 
grammes of military and, if possible, civil instruction, so that the principles thereof 
may become known to the entire population, in particular to the armed fighting 
forces, the medical personnel and the chaplains. 

Article 48 

Translations. Rules of application. 

The High Contracting Parties shall communicate to one another through the 
Swiss Federal Council and during hostilities, through the Protecting Powers, the 
official translations of the present Convention, as well as the laws and regulations 
which they may adopt to ensure the application thereof 

CHAPTER IX 

REPRES.SION OF ABUSES AND INFRACTIONS 

♦ ^ 

Article 49 

Penal sanctions. 1. General observations. 

The High Contracting Parties undertake to enact any legislation necessary to 
provide effective penal sanctions for persons committing, or ordering to be commit¬ 
ted any of the grave breaches of the present Convention^ defined in the following 
Article. 

Each High Contracting Party shall be under the obligation to search for persons 
alleged to have committed, or to have ordered to be committed, such grave breaches, 
and shall bring such persons, regardless of their nationality, before its own Courts. 
It may also, if it prefers, and in accordance with the provisions of its own legisla¬ 
tion, hand such persons over for trial to another High Contracting Party concerned, 
provided such High Contracting Party has made out a prima facie case. 

Each High Contracting Party shall take measures necessary for the suppression 
of all acts contrary to the provisions of the present Convention other than the 
grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of proper 
trial and defence, which shall not be less favourable than those provided by Arti¬ 
cle 105 and those following of the Geneva Convention relative to the Treatment of 
Prisoners of War of August 12, 

[al See Section 3 of this Act- 
[b] See Sch. III. 


' Article 47 of a foreign territory is rebuttable. A 1968 

The presumption against annexation Goa 17 (25) ; 1968 Cri LJ 316. _ 


A'* Sn the citations stands for AIR 
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Article 50 

II. Grave breaches. 

Grave breaches to which the preceding Article relates shall be those involving 
any of the following acts, if committed against persons or property protected by 
the Convention; wilful killing, torture or inhuman treatment, including biological 
experiments, wilfully causing great suffering or serious injury to body or health, 
and extensive destruction and appropriation of property, not justified by military 
necessity and carried out unlawfully and wantonly. 

Article 51 

III. Responsibilities of the Contracting parties. 

No High Contracting Party shall be allowed to absolve itself or any other High 
Contracting Party of any liability incurred by itself or by another High Contracting 
Party in respect of breaches referred to in the preceding Article. 

Article 52 

Enquiry procedure. 

At the request of a Party to the conflict, an enquiry shall be instituted, in a 
manner to be decided between the interested Parties, concerning any alleged viola¬ 
tion of the Convention. 

If agreement has not been reached concerning the procedure for the enquiry, 
the Parties should agree on the choice of an umpire who will decide upon the pro¬ 
cedure to be followed. 

Once the violation has been established, the Parties lo the conflict shall put an 
end to it and shall repress it with the least possible delay. 

Article 53 

Misuse of the emblem. 

The use by individuals, societies, firms or companies either public or private, 
other than those entitled thereto under the present Convention, of the emblem or 
the designation "Red Cross" or "Geneva Cross", or any sign or designation consti¬ 
tuting an imitation thereof, whatever the object of such use, and irrespective of the 
date of its adoption shall be prohibited at all times. 

By reason of the tribute paid to Switzerland by the adoption of the reversed 
Federal colours, and of the confusion which may arise between the arms of Switzer¬ 
land and the distinctive emblem of the Convention, the use by private individuals, 
societies or firms, of the arms of the Swiss Confederation, or of marks constituting 
an imitation thereof, whether as trade marks or commercial marks, or as parts of 
such marks, or for a purpose contrary to commercial honesty, or in circumstances 
capable of wounding Swiss nationals sentiment, shall be prohibited at all times. 

Nevertheless, such High Contracting Parties as were not party to the Geneva 
Convention of July 27, 1929, may grant to prior users of the emblems, designations, 
.signs or marks designated in the first paragraph, a lime limit not to exceed three 
years from the coming into force of the present Convention to discontinue such 
use, provided that the said use shall not be such as would appear, in time of war, 
to confer the protection of the Convention. 

The prohibition laid down in the first paragraph of the present Article shall 
also apply, without effect on any rights acquired through prior use, to the emblems 
and marks mentioned in the second paragraph of Article 38. 

Article 54 

Prevention of misuse. 

The High Contracting Parties shall. If their legislation is not already adequate, 
take measures necessary for the prevention and repression, at all time, of the abuses 
referred to under Article 53. 

Final provisions. 

Article 55 

Languages. 

Tbe present Convention is established in English and in French'. Both texts 
are equally authentic. 
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The Swiss Federal Council shall arrange for official translations of the Conven¬ 
tion to be made in the Russian and Spanish languages 

Article 56 

Signatare. 

The present Convention wnich bears the date of this day, is open to signature 
until February 12, 1950, in the name of the Powers represented at the Conference 
which opened at Geneva on April 21, 1949; furthermore, by Powers not represented 
at that Conference but which are parties to the Geneva Conventions of 1864, 1906 
or 1929 for the Relief of the Wounded and Sick in Armies in the Field. 

Article 57 

Ratification, 

* 

The present Convention shall be ratified as soon as possible and the ratifications 
shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of ratification and 
certified copies of this record shall be transmitted by the Swiss Federal Council to 
all the Powers in whose name the Convention has been signed, or whose accession 
has been notified. 

Article 58 

Coming into force. 

The present Convention shall come into force six months after not less than 
two instruments of ratification have been deposited. 

Thereafter, it shall come into force for each High Contracting Party six months 
after the depo.slt- of the instrument of ratification. 

Article 59 

Relation to previous Conventions. 

The present Convention replaces the Conventions of August 22, 1864, July 6, 
1906 and July 27, 1929, in relation between the High Contracting Parties. 

> Article 60 

'Accession. 

From the date of its coming into force, it shall be open to any Power in whose 
name the present Convention has not been signed, to accede to this Convention. 

' Article 61 

Notificailoti of accesslooa. 

Accessions shall be notified in writing to the Swiss Federal Council, and shall 
take effect six months after the date on which they are received. 

The Swiss Federal Council shall communicate the accessions to all the Powers 
. !n whose name the Convention has been signed, or whose accession has been noti¬ 
fied. 

Article 62 

Immecliafe effect. 

The situations provided for In Articles 2 and 3 shall give immediate effect to 
ratifications deposited and accessions notified by the Parties to the conflict before 
or after the beginning of hostilities or occupation. The Swiss Federal Coxmcil shall 
communicate by the quickest method any ratifications or accessions received from 

Parties to the conflict. 

Article 63 

DennnoiatiOD, 

BacH of the High Contractliig Parties shall be at liberty to denounce the pre¬ 
sent Convention. 

The denunciation shall be notified in writing to the Swiss Federal Council, which 
u Pp II transmit it to the Governments of all the High Contracting Parties. 

. The denunciation shall take effect one year after the notification thereof Has 
been made to the Swiss Federal Council. However, a denunciation of which notifl- 
m.. has been made at a time when the denouncing Power is involved In a con- 
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flict shall not take effect until peace has been concluded, and until after operations 
connected with release and repatriation of the persons protected by the present 
Convention have been terminated. 

The denunciation shall have effect only in respect of the denouncing Power. It 
shall in no way impair the obligations which the parties to the conflict shall remain 
bound to fulfil by virtue of the principles of the law of nations, as they result from 
the usages established among civilized peoples from the law? of humanity and the 
dictates of the public conscience. 

Article 64 

Registration with the United Nations. 

V 

The Swiss Federal Council shall register the present Convention with the Se¬ 
cretariat of the United Nations. The Swiss Federal Council shall also Inform the 
Secretariat of the United Nations of all ratifications, accessions and denunciations 
received by it with respect to the present Convention. 

In witness whereof the undersigned, having deposited their respective full 
powers, have signed the present Convention. 

Done at Geneva this twelfth day of August, 1949 in the English and French 
languages. The original shall be deposited in the arebieves of the Swiss Confedera¬ 
tion. The Swiss Federal Council shall transmit certified copies thereof to each of 
the signatory and acceding State.?. 

THE SECOND SCHEDDUB 

(See Section 2) t 

GENEVA CONVENTION FOR THE AMELIORATION OF THE CONDITION 
OF WOUNDED. SICK AND SHIPWRECKED MEMBERS OP ARMED 

FORCES AT SEA OF AUGUST 12, 1949. 

The undersigned Plenipotentiaries of the Governments represented at the Dip¬ 
lomatic Conference held at Geneva from April 21 to August 12, 1949, for the pur¬ 
pose of revising the 10th Hague Convention of October 18, 1907 for the Adaptation 
to Maritime Warfare of the Principles of the Geneva Convention of 1906, have 
agreed as follows: 

CHAPTER I 

GENERAL PROVISIONS 

Article 1 

The High Contracting Parties undertake to respect ana to ensure respect for 
the present Convention in all circumstances. 

Article 2 

Application of the Convention. 

In addition to the provisions which shall be implemented in peace time, the 
present Convention shall apply to all cases of declared war or of any other armed 
conflict which may arise between two or more of the High Contracting Parties, 
even if the state of war is not recognised by one of them. 

The Convention shall also apply to all cases of partial cr total occupation of the 
territory of a High Contracting Party, even if the said occupation meets with no 
armed resistance. 

Although one of the Powers in conflict may not be a party to the present Con¬ 
vention, the Powers who are parties thereto shall remain bound by it in their 
mutual relations. They shall furthermore be bound by the Convention in relation 
to the said Power if the latter accepts and applies the provisions thereof. 

Article S 

Conflicts not of an international character. v 

In the case of armed conflict not of an international character occurring in the 
territory of one of the High Contracting Parties, each Party to the conflict shall 
be bound lo apply, as a minimum, the following provisionsa 
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(1) Persons taking no active part in the hostilities, including members of armed 
forces who have laid down their arms and those placed hors de combat by sickness, 
wounds, detention, or any other cause, shall in all circumstances be treated 
humanely without any adverse distinction founded on race, colour, religion or faith, 
sex, birth or wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at any time and 
in any place whatsoever with respect to the abovementioned persons. 

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel 
treatment and torture; 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular, humiliating and degrading treat¬ 
ment; 

(d) the passing of sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted Court, affording all the 
judicial guarantees which are recognised as indispensable by civilized peoples. 

(2) The wounded, sick and shipwrecked shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the 
Red Cross, may offer its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, by 
means of special agreements, all or part of the other provisions of the present Con¬ 
vention. 

The application of the preceding provision shall not affect the legal status of 
the Parties to the conflict. 

Article 4 

Field of application. 

In case of hostilities between land and naval forces of Parties to the conflict 
the provisions of the pre.sent Convention shall apply only to forces on board ship. 

Forces put ashore shall immediately become subject to the provisions of the 
Geneva Convention for the Amelioration of the Condition of the Wounded and Sick 
In Armed Forces in the Field of August 12, 1949. 

Article 5 

Application by neutral Powers. 

Neutral Powers shall apply by analogy the provisions of the present Conven¬ 
tion to the wounded, sick and shipwrecked, and to members of the medical person¬ 
nel and to chaplains of the armed forces of the Parties to the conflict received or 
Interned in their territory, as well as to dead persons found. 

Article 6 

Special agreements. 

In addition to the agreements expressly provided for in Articles 10, 18, 31, 38, 
39, 40, 43 and S3, the High Contracting Parties may conclude other special agree¬ 
ments for all matters concerning which they may deem it suitable to make separate 
provision. No special agreement shall adversely affect the situation of wounded, 
sick and shipwrecked persons, or members of the medical personnel or of chap¬ 
lains, as defined by the present Convention, nor restrict the rights which it confers 
upon them. 

Wounded, sick and shipwrecked persons, as well as medical personnel and 
chaplains, shall continue to have the benefit of such agreements as long as the 
Convention is applicable to them, except where express provisions to the contrary 
are contained in the aforesaid or in subsequent agreements, or where more favour¬ 
able measures have been taken with regard to them by one or other of the Parties 
to the conflict 

Article V 

Non-reanneUtlon of righto. 

Wounded, sick and shipwrecked persons as well as members of the medical per¬ 
sonnel and ^aplains, may in no circiunstances renounce in part or entirety the 
fights secured to them by the present Convention, and by the special agreements 
referred to in the foregoing Article, if such there be. 
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Article 8 

Protecting powers. 

The present Convention shall be applied with the co-operation and under the 
scrutiny of the Protecting Powers whose duty it is to safeguard the interest of the 
Parties to the conflict. For this purpose, the Protecting Powers may appoint apart 
from their diplomatic or consular staff, delegates from amongst their own nationals, 
or the nationals of other neutral Powers. The said delegates shall be subject to 
the approval of the Power with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the greatest extent possible the task 
of the representatives of the Protecting Powers, 

The representatives or delegates of the Protecting Powers shall not in any case 
exceed their mission under the present Convention. They shall, in particular, take 
account of the imperative necessities of security of the State wherein they carry 
out their duties. Their activities shall only be restricted as an exceptional and 
temporary measure when this is rendered necessary by imperative military neces¬ 
sities. 

Article 9 

Activities of the International Committee of the Red Cross. 

The provisions of the present Convention constitute no obstacle to the humani¬ 
tarian activities which the International Committee of the Red Cross or any other 
impartial humanitarian organisation may, subject to the consent of the Parties to 
the conflict concerned undertake for the protection of wounded, sick and ship¬ 
wrecked persons medical personnel and chaplains, and for their relief. 

Article 10 

Substifaies for Protecting Powers. 

The High Contracting Parties may at any time agree to entrust to an organisa¬ 
tion which offers all guarantees of impartiality and efficacy the duties incumbent 
on the Protecting Powers by virtue of the present Convention. 

When wounded, sick and shipwrecked, or medical personnel and chaplains do 
not benefit or cease to benefit, no matter for what reason, by the activities of a 
Protecting Power or of an organisation provided for in the first paragraph above, 
the Detaining Power shall request a neutral State, or such an organisation, to 
undertake the functions performed under present Convention by a Protecting Power 
designated by the Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power shall request 
or shall accept, subject to the provisions of this Article, the offer of the services of 
a humanitarian organisation, such as the International Committee of the Red Cross, 
to assume the humanitarian functions performed by Protecting Powers under the 
present Convention. 

Any neutral Power, or any organisation invited by the Power concerned or 
offering Itself for these purposes, shall be required to act with a sense of respon¬ 
sibility towards the Party to the confiict on which persons protected by the pre¬ 
sent Convention depend, and shall be required to furnish sufficient assurances that 
It is in a position to undertake the appropriate functions and to discharge them 
impartially. 

No derogation from the preceding provisions shall be made by special agree* 
ments between Powers one of which is restricted, even temporarily, in its freedom 
to negotiate with the other Power or its allies by reason of military events, more 
particularly where the whole, or a substantial part, of the territory of the said 
Power is occupied. 

Whenever, in the present Convention, mention is made of a Protecting Power, 
such mention also applies to substitute organisations in the sense of the present 
Article. 
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Article 11 

Coneillatlon procedure. 

In cases where they deem it advisable in the Interest of protected persons, 
particularly in cases of disagreement between the Parties to the conflict as to the 
application or interpretation of the provisions of the present Convention, the Pro¬ 
tecting Powers shall lend their good offices with a view to settling the disagree¬ 
ment 

For this purpose, each of the Protecting Powers may, either at the invitation 
of one Party or on its own initiative, propose to the Parties to the conflict a meet¬ 
ing of their representatives, in particular of the authorities responsible for the 
wounded, sick and shipwrecked, medical personnel and chaplains, possibly on neu¬ 
tral territory suitably chosen. The Parties to the conflict shall be bound to give 
effect to the proposals made to them for this purpose. The Protecting Powers may, 
if necessary, propose for approval by the Parties to the conflict, a person belonging 
to a neutral Power or delegated by the International Committee of the Red Cross, 
who shall be invited to take part in such a meeting. 


CHAPTER n 

WOUNDED, SICK AND SHIPWRECKED 


Article 12 

Protection and care. 

Members of the armed forces and other persons mentioned in the following 
Article, who are at seat and who are wounded, sick or shipwrecked, shall be re¬ 
spected and protected in all circumstances, It being understood that the term "ship¬ 
wreck” means shipwreck from any cause and includes forced landings at sea by or 
from aircraft 


Such persons shall be treated humanely and cared for by the Parties to the 
conflict In whose power they may be, without any adverse distinction founded on 
sex, race, nationality, religion, political opinions, or any other similar criteria. Any 
attempts upon their lives, or violence to their persons, shall be strictly prohibited; 
in particular, they shall not be murdered or exterminated, subjected to torture or 
to biological experiments; they shall not wilfully be left without medical assistance 
and care, nor shall conditions exposing them to contagion or infection be created. 

Only urgent medical reasons will authorise priority in the order of treatment 
to be administered. 

Women shall be treated with all consideration due to their sex. 

Article 13 

Proteeied persons. 

The present Convention shall apply to the wounded, sick and shipwrecked at 
sea belonging to the following categories:— 

(1) Members of the armed forces of a Party to the conflict, as well as members 
militias or volunteer corps forming part of such armed forces; 

(2) Members of other militias and members of other volunteer corps, including 
those of organised resistance movements, belonging to a Party to the conflict and 
operating in or outside their own territory, even if this territory is occupied, pro¬ 
vided that such militias or volunteer corps, Including such organized resistant 
movements, fulfil the following conditions:^ 

(a) that (dl being commanded by a person responsible for his subordinates; 

'(b) that of having a fixed distinctive sign recognisable at a distance; 

(c) that of carrying arms openlyi 

|d) that of conducting their operations in accordance with the laws and customs 
of wan 

( 8 ) Members (A regular armed forces who profess allegiance to a Government 
j fir an authcndty not recognised by the Detaining Power; 

(4)., Persons who accompany the armed forces without actually being members 
8U(dk as civil members of military aircraft crews, war correspondents, 
M^pply contractor^ members cdl labour units or of service aresponsible for the wel- 
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fare of the armed forces, provided that they have received authorization from the 
armed forces which they accompany: 

(5) Members of crews, including masters, pilots and apprentices, of the merchant 
marine and the crews of civil aircraft of the Parties to the conflict who do ^ not 
benefit by more favourable treatment under any other provisions of international 

law; 

(6) Inhabitants of a non-occupied territory who, on the approach of the enemy, 
spontaneously take up arms to resist the invading forces, without having had time 
to form themselves into regular armed units, provided they carry arms openly and 
respect the laws and customs of war. 

Article 14 

Handing over to a belligerent. 

AH warships of a belligerent Party shall have the right to demand that the 
wounded, sick, or shipwrecked on board military hospital ships, and hospita* ships 
belonging to relief societies or to private individual.^, as ■well as merchant vessels, 
yachts and other craft shall be surrendered, whatever their nationality, provided 
that the wounded and sick are in a fit estate to be moved and that the warship 
can provide adequate facilities for necessary medical treatment. 

Article 15 

Wounded taken on board a neutral warship. 

If wounded, sick or shipwrecked persons are taken on board a neutral war¬ 
ship or a neutral military aircraft, it shall be ensured, where so required by inter¬ 
national law, that they can take no further part in operations of war. 

Article 16 

Wounded falling into enemy hands. 

Subject to the provisions of Article 12, the wounded, sick and shipwrecked of a 
belligerent who fall into enemy hands shall be prisoners of war, and the provisions 
of international law concerning prisoners of war shall apply to them. The captor 
may decide, according to circumstances, whether it is expedient to hold them, or to 
convey them to a port in the captor’s own country, to a neutral port or even to a 
port in enemy territory. In the last case, prisoners of war thus returned to their 
home country may not serve for the duration of the war. 

Article 17 

W’ounded landed in a neutral port. 

Wounded, sick or shipwrecked persons who are landed In neutral ports with 
the consent of the local authorities shall, failing arrangements to the contrary be¬ 
tween the neutral and the belligerent Powers, be so guarded by the neutral Power, 
where so required by international law, that the said persons cannot again take 
part in operations of war. 

The costs of hospital accommodation and Internment shall be borne by the 
Power on whom the wounded, sick or shipwrecked persons depend. 

Article 18 

Search for casualties after an engagement. 

After each engagement. Parties to the conflict shall without delay take all pos¬ 
sible measures to search for and collect the shipwrecked wounded and sick, to pro¬ 
tect them against pillage and ill-treatment, to ensure their adequate care, and to 
search for the dead and prevent their being despoiled. 

Whenever circumstances permit, the Parties to the conflict shall conclude local 
arrangements for the removal of the woimded and sick by sea from a besieged or 
encircled area and for the passage of medical and religious personnel and equipment 

on their way to that area. 

Article 19 

Recording and forwarding of information. 

The Parties to the conflict shaU record as soon as possible In respect of caA 
shipwrecked, wounded, siCk or dead person of the adverse Party falling into their 
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hands, any particulars which may assist In his Identification. These records should 

it possible include:^ 

(a) designation of the Power on which he depends: 

(b) army, regimental, personnel or serial number; 

(c) surname: 

(d) first name or names; 

(e) date of birth; 

(f) any other particulars shown on his identity card or disc; 

(g) date and place of capture or death; 

(h) particulars concerning wounds or illness, or cause of death. 

As soon as possible the abovementioned information shall be forwarded to the 
Information Bureau described in Article 122 of the Geneva Convention relative to 
the Treatment of Prisoners of War of August 12, 1949a, which shall trasmit this in¬ 
formation to the Power on which these persons depend through the intermediary 
of the Protecting Power and of the Central Prisoners of War Agency. 

Parties to the conflict shall prepare and forward to each other through the same 
Bureau, certificates of death or duly authenticated lists of the dead. They shall 
likewise collect and forward through the same Bureau one-half of the double 
identity disc, or the Identity disc itself if it is a single disc, last wills or other docu¬ 
ments of Importance to the next of kin, money and in general all articles of an 
intrinsic or sentimental value which are found on the dead. These articles, toge¬ 
ther with unidentified articles, shall be sent in sealed packets, accompanied by 
statements giving all particulars necessary for the identification of the deceased 
owners as well as by a complete list of the contents of the parcel. 

[a] See Schedule III. 

Article 20 

Prescriptions regarding the dead. 

Parties to the conflict shall ensure that burial at sea of the dead, carried out 
Individually as far as circumstances permit, is preceded by a careful examination, 
if possible by a medical examination, of the bodies, with a view to confirming 
death, establishing identity and enabling a report to be made. Where a double 
identity disc Is used, one-half of the disc should remain on the body. 

If dead persons are landed, the provisions of the Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 
Field of August 12, 1949,« shall be applicable. 

[a] See Schedule I. 


Appeals to neutral vessels. 

The Parties to the conflict may appeal to the charity of commanders of neutral 
merchant vessels, yachts or other craft to take on board and care for wounded, sick 
or shipwrecked persons, and to collect the dead. 

Vessels of any kind responding to this appeal, and those having of their own 
accord collected wounded, sick or shipwrecked persons, shall enjoy special protec¬ 
tion and facilities to carry out such assistance. 

They may, in no case, be captured on account of any such transport; but, in 
the absence of any promise to the contrary, they shall remain liable to capture for 
any violations of neutrality they may have committed, 


i ' 


T<.v 


CHAPTER HI 

HOSPITAL SHIPS 

Article 22 

Noilflcatlon and protection ot military hospital ships. 

^ Military hospital ships, that is to say, ships built or equipped by the powers 
apedally and solely with a view to assisting the wcundcd, sick and shipwrecked, to 
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treating them and to transporting them, may in no circumstances be attacked or 
captured, but shall at all times be respected and protected, on condition that their 
names and descriptions have been notified to the Parties to the conflict ten days 
before those ships are employed. 

The characteristics which must appear in the notification shall include register¬ 
ed gross tonnage, the length from stem to stern and the number of masts and 
funnels. 

Article 23 

Protection of medical establishments ashore. 

Establishments ashore entitled to the protection of the Geneva Convention for 
the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the 
Field of August 12, 1949,a shall be protected from bombardment or attack from the 
sea. 

[a] See Schedule I. 

Article 24 

Hospital ships utilized by relief societies and private individuals of. 

I. Parties to the conflict. 

Hospital ships utilized by the National Red Cross Societies, by officially recog¬ 
nized relief societies or by private persons shall have the same protection as mili¬ 
tary hospital ships and shall be exempt from capture, if the Party to the conflict 
on which they depend has given them an official commission and in so far as the 
provisions of Article 22 concerning notification have been complied with. 

These ships must be provided vnth certificates of the responsible authorities, 
stating that the vessels have been under their control while fitting out and on de¬ 
parture. 

AHicle 25 

II. Neutral countries. 

Hospital ships utilized by National Red Cross Societies, officially recognised re¬ 
lief societies, or private persons of neutral countries shall have the same protection 
as military hospital ships and shall be exempt from capture, on condition that they 
have placed themselves under the control of one of the Parties to the conflict, with, 
the previous consent of their own governments and with the authorization of the 
Party to the conflict concerned, in so far as the provisions of Article 22 concerning 
notification have been complied with. 

Article 26 

Tonnage. 

The protection mentioned in Articles 22, 24 and 25 shall apply to hospital ships 
of any tonnage and to their lifeboats, wherever they are operating. Nevertheless, 
to ensure the maximum comfort and security, the Parties to the conflict shall en¬ 
deavour to utilize, for the transport of wounded, sick and shipwrecked over long 
distances and on the high seas, only hospital ships of over 2,000 tons gross. 

Article 27 

Coastal rescue craft. 

Under the same conditions as those provided for in Articles 22 and 24, small 
craft employed by the State or by the officially recognised lifeboat institutions for 
coastal rescue operations shall also be respected and protected, so far as operational 
requirements permit. 

The same shall apply so far as possible to fixed coastal installations used ex¬ 
clusively by these crafts for their humanitarian missions. 

Article 26 ' 

Protection of sick-bays. 

Should fighting occur on board a warship, the sick-bays shall be respected and 
spared as far as possible. Sick-bays and their equipment shall remain subject to 
the laws of warfare, but may not be diverted from their purpose so long as they 
are required for the wounded and sick. Nevertheless, the commander into whose 
powers they have fallen may, after ensuring the proper care of the wounded an 



(The] Geneva Conventions Act» 1960 [Sch II Arts 29-35] 83 

sick who are accommodated therein, apply them to other purposes in case of urgent 
military necessity. 

Article 29 

Hospital ships In occupied .ports. 

Any hospital ship in a port which falls into the hands of the enemy shall be 
authorised to leave the said port. 

Article 30 

Employment of Hospital ships and small craft. 

The vessels described in Articles 22, 24. 25 and 27 shall afford relief and assis¬ 
tance to the wounded, sick and shipwrecked without distinction of nationality. 

The High Contracting Parties undertake not to use these vessels for any military 
purpose. 

Such vessels shall in no wise hamper the movements of the combatants. 

During and after an engagement, they will act at their own risk. 

Article 31 

Right of control and search. 

The Parties to the conflict shall have the right to control and search the ves¬ 
sels mentioned in Articles 22, 24, 25 and 27. They can refuse assistance from 
these vessels, order them off, make them take a certain course, control the use of 
their wireless and other means of communication, and even detain them for a 
period not exceeding seven days from the time of interception, if the gravity of the 
circumstances so requires. 

They may put a commissioner temporarily on board whose sole task shall be to 
see that orders given in virtue of the provisions of the preceding paragraph are 
carried out. 

As far as possible, the Parties to the conflict shall enter in the log of the hos¬ 
pital ships, in a language he can understand, the orders they have given to the 
captain of the vessel. 

Parties to the conflict may, either unilaterally or by particular agreements, put 
on board their ships neutral observers who shall verify the strict observation of 
the provisions contained in the present Convention. 

Article 32 

Stay In a neutral port. 

Vessels described in Articles 22, 24, 25 and 27 are not classed as warships as 
regards their stay in a neutral port. 

Article 33 

Converted merchant vessels. 

Merchant vessels which have been transformed into hospital ships cannot be put 
to any other use throughout the duration of hostilities. 

Article 34 

DliKM>ntlnuance of protection. 

The protection to which hospital ships and sick-bays are entitled shall not cease 
unless they are used to commit, outside their humanitarian duties, acts harmful to 
the enemy. Protection may, however, cease only after due warning has been given, 
naming in all appropriate cases a reasonable time limit, and after such warning 
has remained unheeded. 

In particular, hospital ships may not possess or use a secret code for their wire¬ 
less or other means of communication. 

Article 35 

Conditions not depriving hospital ships of protection. 

The following conditions shall not be considered as depriving hospital ships or 
sick-bays of vessels of the protection due to them:— 

! |1) The fact that the crews of ships or slck-bays ai’e armed for the maintenance 
of order, for their own defence or that of the sick and woimded. 
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(2) The presence on board of apparatus exclusively intended to facilitate naviga* 
tion or communication. 

(3) The discovery on board hospital ships or in sick-bays of portable arms and 
ammunition taken from the wounded, sick and shipwrecked and not yet hand¬ 
ed to the proper service. 

(4) The fact that the humanitarian activities of hospital ships and sick-bays of 
vessels or of the crews extend to the care of wounded, sick or shipwrecked 
civilians. 

t5) The transport of equipment and of personnel intended exclusively for medical 
duties, over and above the normal requirements, 

CHAPTER IV 
PERSONNEL 

Article 36 

Protection of the personnel of hospital ships. 

The religious, medical and hospital personnel assigned to the medical or spiri¬ 
tual shall be re.spected and protected; they may not be captured during the time 
they are in the service of the hospital ship, whether or not there are wounded and 
sick on board. 

Article 37 

Medical and religious personnel of other ships. 

The religious, medical and hospital personnel assigned to the medical or spiri¬ 
tual care of the persons de.signated in Articles 12 and 13 shall, if they fall into the 
hands of the enemy, be respected and protected; they may continue to carry out 
their duties as long as this is necessary for the care of the wounded and sick. They 
shall afterwards be sent back as soon as the Commander-in-Chief, under whose 
authority they are, considers it practicable. They may take with them, on leav¬ 
ing the ship, their personal property. 

If, however, it prove nece.ssary to retain some of this personnel owing to the 
medical or spiritual needs of prisoners of war, everything possible shall be done 
for their earliest possible landing. 

Retained personnel shall be subject on landing, to the provisions of the Geneva 
Convention for the Amelioration of the Condition of the Wounded and Sick iu 
Armed-Forces in the Field of August 12, 1949.* 

[a] See Schedule I. 

CHAPTER V 

MEDICAL TRANSPORTS 

Article 38 

Ships used for the conveyance of medical equipment. 

Ships chartered for that purpose shall be authorised to transport equipment 
exclusively intended for the treatment of wounded and sick members of armed 
forces or for the prevention of disease, provided that the particulars regarding 
their voyage have been notified to the adverse Power and approved by the latter. 
The adverse Power shall preserve the right to board the carrier ships, but not to 

capture them or seize the equipment carried. 

By agreement amongst the Parties to the conflict, neutral observers may be 
placed on board such ships to verify the equipment carried. For this purpose, free 
access to the equipment shall be given. 

Article 39 

Medical aircrafts. 

Medical aircraft, that is to say, aircraft exclusively employed for the removal 
of wounded, sick and shipwrecked, and for the transport of medical personnel and 
equipment, may not be the object of attack, but shall be respected by the 
ties to the conflict, while flying at heights, at times and on routes specially agreed 
upon between the Parties to the conflict concerned. 
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They shall be clearly marked with the distinctive emblem prescribed in Arti¬ 
cle 41, together with their national colours, on their lower, upper niid lateral sur- 
feces. They shall be provided with any other markings or means of Identification 
which may be agreed upon between the Praties to the conflict upon the outbreak 
or during the course of hostilities. 

Unless agreed otherwise, flights over enemy or enemy-occupied territory are 
prohibited. 

Medical aircraft shall obey every summons to alight on land or water. In the 
event of having thus to alight, the aircraft with its occupants may continue its 
flight after examination. If any. 

In the event of alighting involuntarily on land or water in enemy or enemy- 
occupied territory, the wounded, sick and shipwrecked, as well as the crew of the 
aircraft shall be prisoners of war. The medical personnel shall be treated accord¬ 
ing to Articles 36 and 37. 

Article 40 

Flight over neutral countries. Landing of wounded. 

Subject to the provisions of the second paragraph, medical aircraft of Parties 
to the conflict may fly over the territory of neutral Powers, land thereon in case of 
necessity, or use it as a port of call. They shall give neutral Powers prior notice of 
their passage over the said territory, and obey every summons to alight, on land or 
water. They will be immune from attack only when flying on routes at heights 
and at times specifically agreed upon between the Parlies to the conflict and the 
neutral Power concerned. 

The neutral Powers may, however, place conditions or restrictions on the pas¬ 
sage or landing of medical aircraft on their territory. Such possible conditions or 
restrictions shall be applied equally to all Parties to the conflict. 

Unless otherwise agreed between the neutral Powers and the Parties to the 
conflict, the wounded, sick or shipwrecked who are disembarked with the consent 
of the local authorities on neutral territory by medical aircraft shall be detained 
by the neutral Power, where so required by international law, in such a manner 
that they cannot again take part in operations of war. The cost of their accom¬ 
modation and internment shall be borne by the Power on which they depend. 

CHAPTER VI 

THE DISTINCTIVE EMBLEM 

Article 41 

Use of the emblem. 

Under the direction of the competent military authority, the emblem of the 
red cross on a white ground shall be displayed on the flags, armlets and on all 
equipment employed in the Medical Service. 

Nevertheless, in the case of countries which already use as emblem, in place 
of the red cross, the red crescent or the red lion and sun on a white ground, these 
emblems are also recognized by the terms of the present Convention. 

Article 42 

Identification of medical and religious personnel. 

The personnel designated In Articles 36 and 37 shall wear, affixed to the left 
arm, a water-resistant armlet bearing the distinctive emblem, issued and stamped 
by the military authority. 

Such personnel, in addition to wearing the identity disc mentioned !n Art.l9, 
shall also carry a special identity card bearing the distinctive emblem. This card 
shall be water-resistant and of such size that it can be carried in the pocket. It 
shall be worded in the national language, shall mention at least the surname and 
first names, the date of birth, the rank and the service number of the bearer, and 
shall state in what capacity he is entitled to the protection of the present Conven¬ 
tion. The card shall bear the photograph of the owner and also either his slgna- 
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ture or his finger-prints or both. It shall be embossed with the stamp of the mili¬ 
tary authority. 

The identity card shall be uniform throughout the same armed forces and, as 
far as possible, of a similar type in the armed forces of the High Contracting Par¬ 
ties. The Parties to the conflict may be guided by the model which Is annexed, 
by way of example, to the present Convention. They shall inform each other, at 
the outbreak of hostilities, of the model they are using. Identity cards should be 
made out, if possible, at least in duplicate, one copy being kept by the home 
country. 

In no circumstances may the said personnel be deprived of their insignia or 
identity cards nor of the right to wear the armlet. In cases of loss they shall be 
entitled to receive duplicates of the cards and to have the insignia replaced. 

Article 43 

Marking of hospital ships and small craft. 

The ships designated in Articles 22, 24, 25 and 27 shall he distinctively mark¬ 
ed as follows:— 

(a) All exterior surfaces shall be white. 

(b) One or more dark red crosses, as large as possible, shall be painted and dis¬ 
played on each side of the hull and on the horizontal surfaces, so placed as 
to afford the greatest possible visibility from the sea and from the air. 

Ail hospital ships shall make themselves known by hoisting their national flag 
and further, if they belong to a neutral State, the flag of the Party to the conflict 
whose direction they have accepted. A white flag with a red cross shall be flown 
at the main mast as high as possible. 

Lifeboats of hospital ships, coastal lifeboats and all small crafts used by the 
Medical Service shall be painted white with dark red crosses prominently dis¬ 
played and shall, in general comply with the identification .system prescribed 
above for hospital ships. 

The abovementioned ships and crafts, which may wi.sh' to ensxire by night and 
in times of reduced visibility the protection to which they are entitled, must, sub¬ 
ject to the assent of the Party to the conflict under whose power they are, take 
the necessary measures to render their painting and distinctive emblems sufficient¬ 
ly apparent. 

Hospital ships which, in accordance with Article 31 are provisionally detained 
by the enemy, must haul down the flag of the Party to the conflict in whose ser¬ 
vice they are or whose direction they have accepted. 

Coastal lifeboats, if they continue to operate with the consent of the Occupy- 
ing Power from a base which is occupied, may be allowed, when away from their 
ba.se, to continue to fly their own national colours along with a flag carrying a 
red cross on a white ground, subject to prior notification to all the Parties to the 
conflict concerned. 

All the provisions in the Article relating to the red cross shall apply equally 
to the other emblems mentioned in Article 41. 

Parties to the conflict shall at all times endeavour to conclude mutual agree¬ 
ments in order to use the most modern methods available to facilitate the identi¬ 
fication of hospital ships. 

Article 44 

Llmliaflon in fhe use of markinga. 

The distinguishing signs referred to In Article 43 can only be used, whether 
in time of peace or war, for Indicating or protecting the ships therein mentioned, 
except as may be provided in any other International Convention or by agree¬ 
ment between all the Parties to the conflict concerned. 

Article 45 

Prevention of misuse. 

The High Contracting Parties shall, If their legislation is not already adequate, 
take the measures necessary for the prevention and repression, at all times of 
any abuse of the distinctive signs provided for under Article 43. 
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CHAPTER VII 

^ EXECUTION OF THE CONVENTION 

Article 4« 

Detailed execution. Unforeseen cases. 

Each Party to the conflict, acting through its Commanaers-in-Chiet shall en- 
sui^ the detailed execution of the preceding Articles and provide for unforeseen 
cases in conformity with the general principles of the present Convention. 

Article 47 

Prohibition of reprisals. 

Reprisals against the wounded, sick and shipwrecked persons, the personnel, 
the vessels or the equipment protected by the Convention are prohibited. 

Article 48 

Dissemination of the Convention. 

The High Contracting Parties undertake, in time of peace as in time of war, 
to disseminate the text of the present Convention as widely as possible in their 
respective countries, and, in particular, to include the study thereof in their pn- 
grammes of military and, if possible, civil instruction, so that the principles there¬ 
of may become known to the entire population, in particular to the arnred fight¬ 
ing forces, the medical personnel and the chaplains. 

Article 49 

Translations, Rules of application. 

The High Contracting Parties shall communicate to one another through the 
Swiss Federal Council and, during hostilities, through the Protecting Powers, the 
official translations of the present Convention, as well as the laws and regulations 
which they may adopt to ensure the application thereof. 

CHAPTER Vin 

REPRESSION OF ABUSES AND INFRACTIONS 

Article 50 

. • • • 

Penal sanctions. I. General observations. 

The High Contracting Parties undertake to enact any legislation necessary to 
provide effective penal sanctions for persons committing, or ordering to be com¬ 
mitted, any of the grave breaches of the present Convention^ defined in the fol¬ 
lowing Article. 

Each High Contracting Party shall be under the obligation to search for per¬ 
sons alleged to have committed, or to have ordered to be committed, such grave 
breaches, and shall bring such persons, regardless of their nationality, before its 
own Courts. It may also, if it prefers, and in accordance with the provisions of 
its ov/n legislation, hand such persons over for trial to another High Contracting 
Party concerned, provided such High Contracting Party has made out a prima 
fdcie case. 

Each High Contracting Party shall take measures necessary for the suppres¬ 
sion at all acts contrary to the pro^dsions of the present Convention other than 
the grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of pro¬ 
per trial and defence, which shall not be less favourable than those provided by 
Art'. 105* and those following of the Geneva Convention relative to the treatment 
of Prisoners of War of August 12, 1949.1> 

^ [a] See Sefctlon 3 of this Act 
[b] See Schedule III. 

Article 51 

n. Grave breaches. 

at Grave'breaches to which the preceding Article relates shall be those Involv- 
I* 4Bg esty ' ^ . the following acts, if committed against persons or property protected 
£ by the Ccmventlon; wilful killing, torture or inhuman treatment Inrtudlng biole- 
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glcal experiments, wilfully causing great suiTering or serious injury to body or 
health, and extensive destruction and appropriation of property, not justified by 
military necessity and carried out unlawfully and wantonly. 

Article 52 

in. Responsibilities of the Contracting Parties. 

No High Contracting Party shall be allowed to absolve itself or any other 
High Contracting Party, of any liability incurred by itself or by another High 
Contracting Party in respect of breaches referred to in the preceding Article. 

Article 53 . 

Enquiry procedure. 

At the request of a Party to the conflict, an enquiry shall be instituted, In a 
manner to be decided between the interested Parties, concerning any alleged vio¬ 
lation of the Convention. 

If agreement has not been reached concerning the procedure for the enquiry, 
the Parties should agree on the choice of an umpire, who will decide upon the 
procedure to be followed. 

Once the violation has been established, the Parties to the conflict shall put 
an end to it and shall repress it wdth the least possible delay 

FINAL PROVISIONS 

Article 54 

Languages. 

The present Convention is established in English and In French. Both texts 
are equally authentic. 

The Swiss Federal Council shall arrange for official translations of the Con¬ 
vention to be made in the Russian and Spanish languages. 

Article 55 

Signature. 

The present Convention, which bears the date of this day, is open to signature 
until February 12, 1950, in the name of the Powers represented at the Conference 
W'hich opened at Geneva on April 21, 1949; furthermore, by Powers not represent¬ 
ed at that Conference, but which are parties to the Xth Hague Convention of 
October 18, 1907, for the adaptation of Maritime Warfare of the principles of the 
Geneva Convention of 1906; or to the Geneva Conventioas of 1864, 1906 or 1929 
for the Relief of the Wounded and Sick in Armies in the Field. 

Article 56 

Ratiflcatlon. 

The present Convention shall be ratified as soon as possible and the ratifica¬ 
tions shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of ratification 
and certified copies of this record shall be transmitted by the Swiss Federal Coun¬ 
cil to all the Powers in whose name the Convention has been signed, or whose ac¬ 
cession has been notified. 

Article 57 

Coming into force. 

The present Convention shall come into force six months after not less than 
two instruments of ratification have been deposited. 

Thereafter, it shall come into force for each High Contracttog Party six 
months after the deposit of the Instruments of ratification 

Article 58 

Relation to the 1907 Convention. 

The present Convention replaces the Xth Hague Convention of Cclober 18, 
1907, for the adaptation to Maritime Warfare of the principles of the Geneva Con¬ 
vention of 1905, in relations between the High Contracting Parties. 
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Article 59 

Accession. 

From the date of its coming into force, It shall be open to any Power in 
whose name the present Convention has not been signed, to accede to this Con¬ 
vention. 

Article 60 

Notification of accessions. 

Accessions shall be notified in writing to the Swiss Federal Council, and shall 
take effect six months after the date on which they are received. 

The Swiss Federal Council shall communiate the accessions to all the Powers 
in whose name the Convention has been signed, or whose accession has been noti¬ 
fied. 

Article 61 

Immecllate effect* \ ^ * 

The situations provided for in Articles 2 and 3 shall ^ve immediate effect to 

ratifications deposited and accessions notified by the Parties to the conflict before 
or afler the be^nning of hostilities or occupation. The Swiss Federal Council shall 
communicate by the quickest method any ratifications received from Parties to the 

conflict 

Article 62 

Denunciation. 

Each of the High Contracting Parties shall be at liberty to denounce the pre¬ 
sent Convention. , , ^ 

The denunciation shall be notified in writing to the Swiss Federal Council, 

which shall transmit to the Governments of all the High Contracting Parties. 

The denunciation shall take effect one year after the notification thereof has 
been made to the Swiss Federal Council. However, a deunciation of which noti¬ 
fication has been made at a time when the denouncing Power is Involved in a 
conflict shall not take effect until peace has been concluded, and until after ope¬ 
rations connected with release and repatriation of the persons protected by the 
present Convention have been terminated. 

The denunciation shall have effect only in respect of the denouncing Power. If 
shall In no way impair the obligations which the Parties to the conflict shall re¬ 
main bound to fulfil by virtue of the principles of the law of nations, as they re¬ 
sult from the usages established among civilized peoples from the laws of huma¬ 
nity and the dictates of the public conscience. 

Article 63 

Registration with the United Nations. 

The Swiss Federal Council shall register the present Convention with the 
Secretariat of the United Nations. The Swiss Federal Council shall also inform 
the Secretariat of the United Nations of all ratifications, accessions and denuncia¬ 
tions received by it with respect to the present Convention. 

In witness whereof the undersigned, having deposited their respective full 

powers, have signed the present Convention. 

Done at Geneva this twelfth day of August, 1949, In the English and French 
languages. The original shall be deposited in the Archieves of the Swiss Con¬ 
federation. The Swiss Federal Council shall transmit certified copies thereof to 
each of the signatory and acceding States. 

THE THIRD SCEIEDULE 

(Sfe Section 2) 

GENEVA CONVENTION RELATIVE TO THE TREATMENT OF 
PRISONERS OP WAR OF AUGUST 12, 1949 
The undersigned Plenipotentiaries of the Governments represented at the Dip¬ 
lomatic Conference held at Geneva from April 21 to August 12, 1949, for the pur- 

In the cltattons stonda fOr AIR 
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Convention concluded at Geneva on July 27, 1929, relative to 
the Treatment of Prisoners of War, have agreed as fr^llnwc •_ 

PART I 


GENERAL PROVISIONS 
Article 1 

Respect for the Convention. 

nr,!!!'®!! undertake to respect and to ensure respect for 

the present Convention in all circumstances. 

Article 2 

Application of the Convention. 

In addition to the provisions which shall be implemented in peace time the 
prerent Convention shall apply to all cases of declared war or of anTotter arm! 

iies'^elen between two or more of the High Contracting Par¬ 

ties, even if the state of war is not recognised by one of them 

th. .shall also apply to all cases of partial or total occupation of 

ZZTLILT" 

vent^n^Tvf^ the Powers in conflict may not be a party to. the present Con¬ 

vention. the Powers who are parties thereto shall remain bound by it in their 

tT'thf sVd p""""' furthermore be bound by the Convention in relation 

to tne .said Power, if the latter accepts and applies the provisions thereof. 


Article 3 

Conflict not of an international character* 

In the case of armed conflict not of an international character occurring in 

Contracting Parties, each Party to the conflict 
snaij be bound to apply, as a minimum, the following provisions 

(1) Persons taking no active part in the hostilities, including members of 
armed forces who have laid down their arms and those placed hors de combat by 
sickness, wounds, detention, or any other cause, shall in all circumstances be 
treated humanely, without any adverse distinction founded on race, colour, reli¬ 
gion or faith, sex, birth or wealth, or any other similar criteria. 

To this end, the following acts are and shall remain prohibited at any time 
and in any place whatsoever with respect to the abovementioned persons;— 

(a) violence to life and person, in particular murder of all kinds, mutilation, 
cruel treatment and torture; 

(b) taking of hostages: 

(c) outrages upon personal dignity, in particular, humiliating and degrading 
treatment; 

(d) the passing of sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted Court affording all the 
judicial guarantees which are recognised as Indispensable by civilized 
peoples. 

( 2 ) The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the 
Red Cross, may offer its services to the Parties to the conflict. 

The p&rties to the conflict should further endeavour to bring into force, by 
means of special agreements, all or part of the other provisions of the present 
Convention. 

The application of the preceding provisions shall not affect the legal status of 
the Parties to the conflict. 

Article 4 

Prisoners of war* 

A. Prisoners of War, in the sense of the present Convention, are persons be¬ 
longing to one of the following categories, who have fallen into the power of the 
enemy:— 

(1) Members of the armed forces of Party to the conflict as well as mem¬ 
bers of militias or volunteer corps forming part of such armed forces. 
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(2) Members of other militias and members of other vnlunlocr corps, includ¬ 
ing those of organized resistance movements, bclc^nging to a Party to the conflict 
and operating in or outside their own territory, even if this territory is occupied, 
provided that such militias or volunteer corps, including such organized resistance 
movements, fulfil the following conditions:— 

(a) th^t of being commanded by a person responsible for his subordinates; 

(b) that of having a fixed distinctive sign recognizable at a distance; 

(c) that of carrying arms openly; 

(d) that of conducting their operations in accordance with the laws and cus¬ 
toms of war. 

(3) Members of regular armed forces who profess allegiance to a government 
or an authority not recognised by the Detaining Power, 

(4) Persons who accompany the armed forces without actually being members 
thereof, such as civilian members of military aircraft crews, war correspondents, 
supply contractors, members of labour units or of services responsible for 
the welfare of the armed forces, provided that they have received authorization 
from the armed forces which they accompany, who shall provide them for that 
purpose with an identity card similar to the annexed model. 

(5) Members of crews, including masters, pilots and apprentices, of the mer¬ 
chant marine and the crews of civil aircraft of the Parlies to the conflict, who do 
not benefit by more favourable treatment under any other provisions of inter¬ 
national law. 

(5) Inhabitants of a non-occupied territory, who on the approach of the 
enemy spontaneously take up arms to resist the Invading forces, without having 
had time to form themselves into regular armed units, provided they carry arms 
openly and respect the laws and customs of war. 

B. The following shall likewise be treated as prisoners of war under the pre¬ 
sent Convention:— 

(1) Persons belonging, or having belonged, to the armed forces of the occupied 
country, if the occupying Power considers it necessary by reason of such allegiance 
to intern them, even though it has originally liberated them while hostilities were 
going on outside the territory it occupies, in particular where such persons have 
made an unsuccessful attempt to i*ejoin the armed forces to which they belong 
and which are engaged in combat, or where they fail to comply with a summons 
made to them with a view to internment, 

(2) The persons belonging to one of the categories enumerated in the present 
Article, who have been received by neutral or non-belligerent Powers on their 
territory and whom these Powers are required to intern under internnlional law, 
without prejudice to any more favourable treatment which these Powers may 
choose to give and with the exception of Articles 8, 10, 15, 30, fifth para. .58-67, 
92, 126 and, where diplomatic relations exist between the Parties to the conflict 
and the neutral or non-belligerent Power concerned, those Articles concerning the 
Protecting Power. Where such diplomatic relations exist, the Parties to a conflict 
on whom these persons depend shall be allowed to perform towards them the 
functions of a Protecting Power as provided in the present Convention, without 
prejudice to the functions which these Parties normally exercise in conformity 
with diplomatic and consular usage and treaties. 

C. This Article shall in no way affect the status of medical personnel and 
'’.chaplains as provided for in Article 33 of the present Convention. 

^ Article 5 

Beginning and end of application. 

The present Convention shall apply to the persons referred to !n Article 4 
from the time they fall into the power of the enemy and until their final release 
and repatriation. 

Should any doubt arise as to whether persons, having committed a belligerent 
ti act and having fallen into the hands of the enemy, belong to any of the catego¬ 
ries enumerated in Article 4, such persons shall enjoy the protection of the pre- 


92 [Sch III Arts 6-101 


[The] Geneva Conventions Act, 1960 


sent Convention until such time as their status has been determined by a compe¬ 
tent tribunal. 

Article 6 


Special agreements. 


In addition to the agrcemeiiTs expressly provided for in Articles 10, 23, 28, 33, 
60. 65. 66. 67. 72. 73. 75. 1C9, 110, 118, 119, 122 and 132, the High Contracting Par¬ 
ties may conclude other special agreements for all matters concerning which they 
may deem it suitable to make separate provision. No special agreement shall ad¬ 
versely affect the situation of prisoners of war as defined by the present Conven¬ 
tion. nor restrict the rights which it confers upon them. 

Prisoners of war shall continue to have the benefit of such agreements as 
long as the Convention is applicable to them, except where express provisions to 
the contrary are contained in the aforesaid or in subsequent agreements, or where 
more favourable measures have been taken with regard to them by one or other 
of the Parties to the conflict. 

Article 7 

Non-renunciation of rights. 

Prisoners of war may in no circumstances renounce in part or in entirety the 
rights secured to them by the present Convention, and by the special agreements 
referred to in the foregoing Article, if such there b®. 

Article 8 

Protecting Powers. 

The present Convention shall be applied with the co-operation and under the 
scrutiny of the Protecting Powers whose duty it is to safeguard the interests of 
the Parties to the conflict. For this purpose, the Protecting Powers may appoint, 
apart from their diplomatic or consular staff, delegates from amongst their own 
nationals or the nationals of other neutral Powers. The said delegates shall be 
subject to the approval of the Power with which they are to carry out their duties. 

The Parties to the conflict shall facilitate to the greatest extent possible the 
task of the representatives or delegates of the Protecting Powers. 

The representatives or delegates of the Protecting Powers shall not in any 
case exceed their mission under the present Convention. They shall, in particular, 
take account of the imperative necessities of .security of the State wherein they 
carry out their duties. 

Article 9 

Activities of the International Committee of the Red Cross. 

The provisions of the present Convention constitute no obstacle to the huma¬ 
nitarian activities which the International Committee of the Red Cross or any 
other impartial humanitarian organization may, subject to the consent of the Par¬ 
ties to the conflict concerned, undertake for the protection of prisoners of war 
and for their relief. 

Article 10 

Substitutes for Protecting Powers. 

The High Contracting Parties may at any tinie agree to entrust to an organi¬ 
zation which offers all guarantees of impartiality and efficacy the duties incumbent 
on the Protecting Powers by virtue of the present Convention. 

When prisoners of war do not benefit or cease to benefit, no matter for what 
reason, by the activities of a Protecting Power or of an organization provided for 
in the first paragraph above, the Detaining Power shall request a neutral State, 
or such an organization, to undertake the functions performed under the present 
Convention by a Protecting Power designated by the Parties to a conflict 

If protection cannot be arranged accordingly, the Detaining Power shall re¬ 
quest or shall accept, subject to the provisions of this Article, the offer of the ser¬ 
vices of a humanitarian organization, such as the International Committee of the 
Red Cross, to assume the humanitarian functions performed by Protecting Powers 
under the present Convention. 
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Any neutral power or any organization Invited by the Power concerned or of- 

purposes, shall be required to act with a sense of respon¬ 
sibility, towards the Party to the conflict on which persons protected by the pre¬ 
sent Convention depend, and shall be required to furnish sufficient assurances that 

n is in a position to undertake the appropriate functions and to discharge them 
impartially. 

No derogation from the preceding provisions shall be made by special agree¬ 
ments between powers one of which is restricted, even temporarily in its free¬ 
dom to negotiate with the other Power or its allies by reason of military events, 
more particularly where the whole, or a substantial part, of the territory of the 
said Power is occupied. 

Whenever in the present Convention mention is made of a Protecting Power, 

such mention applies to substitute organizations in the sense of the present Arti¬ 
cle. 

Article 11 

Conciliation procedure. 

In cases where they deem it advisable in the interest of protected persons par¬ 
ticularly in cases of disagreement between the Parties to the conflict as to the 
application or interpretation of the provisions of the present Convention, the Pro¬ 
tecting Powers shall lend their good offices with a view to settling the disagrcr^- 
ment. 

For this purpose, each of the Protecting Powers may, either at the invitation 
of one Party or on its own initiative, propose to the parties to the conflict a 
meeting of their representatives, and in particular of the authorities responsible 
for prisoners of war, possibly on neutral territory suitably chosen. The Parties to 
the conflict shall be bound to give effect to the proposals made to them for this 
purpose. The Protecting Powers may. if necessary, propose for approval by the 
Parties to the conflict a person belonging to a neutral Power, or delegated by the 
International Committee of the Red Cross, who shall be invited to take part in 
such a meeting. 

PART II 

GENERAL PROTECTION OF PRISONERS OF WAR 

Article 12 

Reaponsibllity for the treatment of prisoners. 

Prisoners of war are in the hands of the enemy Power, but not of the Indivi¬ 
duals or military units who have captured them. Irrespective of the individual 
responsibilities that may exist, the Detaining Power is responsible for the treat¬ 
ment given them. 

Prisoners of war may only be transferred by the Detaining Power to a 
Power which is a party to the Convention and after the Detaining Power has 
satisfied itself of the willingness and ability of such transferee Power to apply 
the Convention. When prisoners of war are transferred under such circumstan¬ 
ces, responsibility for the application of the Convention rests on the Power ac¬ 
cepting them while they are in its custody. 

Nevertheless, if that Power fails to carry out the provisions of the Conven¬ 
tion in any important respect, the Power by whom the prisoners of war were 
tran.sfcrred shall, upon being notified by the Protecting Power, take effective 
measures to correct the situation or shall request the return of the prisoners of 
war. Such request must be complied with. 

Article 13 

Humane treatment of prisoners. 

Prisoners of war must at all times be humanely treated. Any unlawful act 
or omission by the Detaining Power causing death or seriously endangering the 
health of a prisoner of war in its custody is prohibited and will be regarded as a 
serious breach of the present Convention. In particular, no prisoner of war may 
be subjected to physical mutilation or to medical or scientific experiments of any 
kind which are not jtistifled by the medical, dental or hospital treatment of the 
prisoner cmicemed and carried out in his interest. 
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Likewise, prisoners of war must at all times be protected, particularly against 
acts of violence or intimidation and against insults and public curiosity. 

Measures of repraisal against prisoners of war are prohibited. 

Article 14 

Respect for the person of prisoners. 

Prisoners of war are entitled in all circumstances to respect for their persons 
and their honour. 

Women shall be treated with all the regard due to their sex and shall in all 
cases benefit by treatment as favourable as that granted to men. 

Prisoners of war shall retain the full civil capacity which they enjoyed at the 
time of their capture. The Detaining Power may not restrict the exercise, either 
within or without its own territory, of the rights such capacity confers except in 
so far as the captivity requires. 

Article id 

Maintenance of prisoners. 

The Power detaining prisoners of war shall be bound to provide free of charge 
for their maintenance and for the medical attention required by their state of 
health. 

AHicIe 16 

Equality of treatment. 

Taking into consideration the provisions of the present Convention relating to 
rank and sex. and subject to any privileged treatment which may be accorded to 
them by reason of their state of health, age or professional qualificatiohs, all pri¬ 
soners of war shall be treated alike by the Detaining Power, without any adverse 
distinction based on race, nationality, religious belief or political opinions, or any 
other distinction founded on similar criteria. 

PART in 

CAPTIVITY 

SECTION I 

BEGINNING OF CAPTIVITY 

Article 17 

Questioning of prisoners. 

Every prisoner of war, when questioned on the subject, Is bound to give only 
hJs surname, first names and rank, date of birth, and army, regimental, personal 
or serial number, or failing this, equivalent information. 

If he wilfully Infringes this rule he may render himself liable to a restriction 
of the privileges accorded to his rank or status. 

Each Party to a conflict is required to furnish the persons under its jurisdic¬ 
tion who are liable to become prisoners of war, with an identity card showing 
the owner’s surname, first names, rank, army regimental, personnel or serial num¬ 
ber or equivalent information, and date of birth. The identity card may, further¬ 
more, bear the signature or the fingerprints, or both, of the owner, and may bear, 
as well, any other information the Party to the conflict may wish to add concern¬ 
ing persons belonging to its armed forces. As far as possible the card shall 
measure 5.5 X 10 cm. and shall be issued in duplicate. The identity card shall 
be shown by the prisoner of war upon demand, but may in no case be taken 
away from him. 

No physical or mental torture, nor any other form of coercion may be Inflict¬ 
ed on prisoners of war to secure from them information of any kind whatever. 
Prisoners of war who refused to answer may not be threatened, insulted, <x ex¬ 
posed to any unpleasant or disadvantageous treatment of any kind. 

Prisoners of war who, owing to their physical or mental condition, are unable 
to state their identity shall be handed over to the medical service. The identity 
of such prisoners shall be established by aU possible means, subject to the provi¬ 
sions of the preceding paragraph. 

The questioning of prisoners of war shall be carried out in a language whicn 
they understand. 



fSch III Arts 18-21] 95 


H'he] Geneva Conventions Act, 1960 

Article 18 

Property of prisoners. 

All effects and articles ot personal use, except arms, horses, military equipment 
and military documents, shall remain in the possession of prisoners of war, Itkev.-ise 
their metal helmets and gas masks and like articles issued for personal protection. 
Effects and articles used for their clothing or feeding shall likewise remain in their 
possession, even if such effects and articles belong to their regulation military 
equipment 

At no time should prisoners of war be without identity documents. The De¬ 
taining Power shall supply such documents to prisoners of war who fkdssoss none. 

Badges of rank and nationality, decorations and articles having above all a 
personal or sentimental value may not be taken from prisoners of war. 

Sums of money carried by prisoners of war may not be taken away from them 
except by order of an officer, and after the amount and particulars of the owner 
have been recorded in a special register and an itemized receipt has been given, 
legibly inscribed with the name, rank and unit of the person issuing the said re¬ 
ceipt. Sums in the currency of the Detaining Power, or which are changed into 
such currency at the prisoner’s request shall be placed to the credit of the prisoner’s 
account as provided in Article 64. 

The Detaining Power may withdraw articles of value from prisoners of war 
only for reasons of security; when such articles are withdrawn, the procedure laid 
down for sums of money impounded shall apply. 

Such objects, likewise the sums taken away in any currency other than that of 
the Detaining Power, and the conversion of which has not been asked for by the 
owners, shall be kept in the custody of the Detaining Power and shall be returned 
in their initial shape to prisoners of war at the end of their captivity. 

Article 19 

Evacuation of prisoners. 

Prisoners of war shall be evacuated as soon as possible after their capture, to 
camps situated in an area far enough from the combat zone for them to be out of 
danger. 

Only those prisoners of war who, owing to wounds or sickness, would run 
greater risks by being evacuated than by remaining where they are, may be tem¬ 
porarily kept back in a danger zone. 

Prisoners of war shall not be unnecessarily exposed to danger while awaiting 
evacuation from a fighting zone. 

Article 20 

Conditions of evacuation. 

The evacuation of prisoners of war shall always be effected humanely and in 
conditions similar to those for the forces of the Detaining Power in their changes 
of station. 

The Detaining Power shall supply prisoners of war who are being evacuated 
with sufficient food and potable water, and with the necessary clothing and medical 
attention. The Detaining Power shall take all suitable precautions to ensure their 
safety during evacuation, and shall establish as soon as possible a list of the pri¬ 
soners of war who are evacuated. 

If prisoners of war must, during evacuation, pass through transit camps, their 
stay in such camps shall be as brief as possible. 

SECTION n 

INTERNMENT OF PRISONERS OP WAR 

CHAPTER 1 

GENERAL OBSERVATIONS 
Article 21 

Restriction of liber^ of movement. 

The Detaining Power may subject prisoners of war to internment. It may 
impose on them the obligation of not leaving, beyond certain limits, the camp where 
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they are interned, or if the said camp is fenced in, of not going outside its peri¬ 
meter. Subject to the provisions of the present Convention relative to penal and 
disciplinary sanctions, prisoners of war may not be held in close confinement ex¬ 
cept where necessary to safeguard their health and then only during the continua¬ 
tion of the circumstances which make such confinement necessary. 

Prisoners of war may be partially or wholly released on parole or promise, in 
sc far as is allowed by the laws of the Power on which they depend. Such mea¬ 
sures shall be taken particularly in cases where this may contribute to the improve¬ 
ment of their state of health. No prisoner of war shall be compelled to accept 
liberty on parole or promise. 

Upon the outbreak of hostilities, each Party to the conflict shall notify the ad¬ 
verse Party of the laws and regulations allowing or forbidding its own nationals to 
accept liberty on parole or promise. Prisoners of war who are paroled or who have 
given their promise in conformity with the laws and regulations so notified, are 
bound on their {personal honour scrupulously to fulfil, both towards the Power on 
which they depend and towards the Power which has captured them, the engage¬ 
ments of the paroles or promises. In such cases, the Power on which they depend 
is bound neither to require nor to accept from them any service incompatible with 
the parole or promise given. 

Article 22 


Places and conditions of internment. 

Prisoners of war may be interned only in premises located on land and aftord- 
ing every guarantee of hygiene and healthfulness. Except in particular cases which 
are justified by the interest of the prisoners themselves, they shall not be interned 
in penitentiaries. 

Prisoners of war interned in unhealthy areas, or where the climate is injurious 
for them, shall be removed as soon as possible to a more favourable climate. 

The Detaining Power shall assemble prisoners of war in camps or camp com¬ 
pounds according to their nationality, language and customs, provided that such 
pri.soners shall not be separated from prisoners of war belonging to the armed 
forces with which they were serving at the time of their capture except with their 
consent 

Article 23 

Security of prisoners. 

No prisoner of war may at any time be sent to, or detained in, areas where he 
may be exposed to the fire of the combat zone, nor may his presence be used to 
render certain points or areas immune from military operations. 

Prisoners of war shall have shelters against air bombardment and other hazards 
of war to the same extent as the local civilian population. With the exception of 
those engaged in the protection of their quarters against the aforesaid hazards, they 
may enter such shelters as soon as possible after the giving of the alarm. Any 
other protective measure taken in favour of the population shall also apply to them. 

Detaining Powers shall give the Powers concerned, through the intermediary of 
the Protecting Powers, all useful information regarding the geographical location of 
prisoner of war camps. 

Whenever military considerations permit, prisoner of war camps shall be 
cated in the daytime by the letters P. W. or P. G., placed so as to be clearly visible 
from the air. The Powers concerned may, however, agree upon any other system 
of marking. Only prisoner of war camps shall be marked as such. 


Article 24 

Permanent transit camps. 

Transit or screening camps ot a permanent kina shaU be fitted 
tions similar to those described in the present Section, and the prisoners therein 

shall have the same treatment as in other camps. 
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CHAPTER n 

QUARTERS. FOOD AND CLOTHING OF PRISONERS OF WAR 

Article 25 

Quarters. 

Prisoners of war shall he quartered under conditions as favourable as those 
for the forces of the Detaining Power who are billeted in the same area. The said 
conditions shall make allowance for the habits and customs of the prisoners and 
shall in no case be prejudicial to their health. 

The foregoing provisions shall apply in particular to the dormitories of prisoners 
of war as regards both total surface and minimum cubic space, and the general 
installations, bedding and blankets. 

The premises provided for the use of prisoners of war individually or collec¬ 
tively, shall be entirely protected from dampness and adequately heated and light¬ 
ed, in particular between dusk and lights out. All precautions must be taken against 
the danger of fire. 

In any camps in which women prisoners of war, as well as men, are accom¬ 
modated, separate dormitories shall be provided for them 

Article 26 

Food. 

The basic daily food rations shall be sufficient in quantity, quality and variety 
to keep prisoners of war in good health and to prevent loss of weight or the deve¬ 
lopment of nutritional deficiencies. Account shall also be taken of the habitual diet 
of the prisoners. 

The Detaining Power shall supply prisoners of war who work with such addi¬ 
tional rations as are necessary for the labour on which they are employed. 

Sufficient drinking water shall be supplied to prisoners of war. The use of 
tobacco shall be permitted. 

Prisoners of war shall, as far as possible, be associated with the preparation of 
their meals; they may be employed for that purpose in the kitchens. Furthermore, 
they shall be given the means of preparing, themselves, the additional food in their 
possession. 

Adequate premises shall be provided for messing. 

Collective disciplinary measures affecting food are prohibited- 

AHicle 27 

Clothing. 

Clothing, underwear and footwear shall be supplied to prisoners of war In suffi¬ 
cient quantities by the Detaining Power, which shall make allowance for the climate 
of the region where the prisoners are detained. Uniformf? of enemy armed forces 
captured by the Detaining Power should, if suitable for the climate, be made avail¬ 
able to clothe prisoners of war. 

The regular replacement and repair of the above articles shall be assured by 
the Detaining Power. In addition, prisoners of war who work shall receive appitH 
priate clothing, wherever the nature of the work d<>mands. 

AHicIe 28 

Canteens. 

Canteens shall be installed In all camps, where prisoners of war may procure 
foodstuffs, soap and tobacco and ordinary articles in daily use. The tariff shall 
never be in excess of local market prices. 

The profits made by camp canteens shall be used for the benefit of the pri¬ 
soners; a special fund shall be created for this purpose. The prisoner's represen¬ 
tative shall have the right to collaborate in the management of the canteen and 
of this fund. 

When a camp Is dosed down, the credit balance of the special fund shall be 
handed to an International welfare organization, to be employed for the benefit of 

In the citations otandn t<v AIR 
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prisoners of war of the same nationality as those who have contributed to the fund. 
In case of a general repatriation, such profits shall be kept by the Detaining Power, 
subject to any agreement to the contrary between the Powers concerned. 


CHAPTER HI 

HYGIENE AND MEDICAL ATTENTION 

Article 29 

Hygiene. 

The Detaining Power shall be bound to take all sanitary measures necessary to 
ensure the cleanliness and healthfulness of camps, and prevent epidemics. 

Prisoners of war shall have for their use, day and night, conveniences which 
conform to the rules of hygiene and are maintained in a constant state of clean¬ 
liness. In any camps in which women prisoners of war are accommodated, separate 
conveniences shall be provided for them. 

Also, apart from the baths and showers with which the camps shall be fur¬ 
nished, prisoners of war shall be provided with sufficient water and soap for their 
personal toilet and for washing their personal laundry; the necessary installations, 
facilities and time shai’ be granted them for that purpose. 


Medical attention. 


Article 30 


Every camp shall have an adequate infirmary where prisoners of war may have 
the attention they require as well as appropriate diet. Isolation wards shall if ne¬ 
cessary, be set aside for cases of contagious or mental disease. 

Prisoners of war suffering from serious disease, or whose condition necessitates 
special treatment, a surgical operation or hospital care, must be admitted to any 
military or civilian medical unit where such treatment can be given, even if their, 
repatriation is contemplated in the near future. Special facilities shall be afforded 
for the care to be given to the disabled, in particular to the blind, and for their 
rehabilitation, pending repatriation. 

Prisoners of war shall have the attention, preferably, of medical personnel of 
the Power on which they depend and, if possible, of their nationality. 

Prisoners of war may not be prevented from presenting themselves to the 
medical authorities for examination. The detaining authorities shall, upon request, 
Issue to every prisoner who has undergone treatment, an official certificate indi¬ 
cating the nature of his illness or injury, and the duration and kind of treatment 
received. A duplicate of this certificate shall be forwarded to the Central Prisoners 
of War Agency. 

The costs of treatment, including those of any apparatus necessary for the 
maintenance of prisoners of war In good health, particularly dentures and other 
artificial appliances, and spectacles, shall be borne bv the Detaining Power. 


Article 31 


Medical Inspections. . 

Medical inspections of prisoners of war shall be made at least once a month. 
They shall Include the checking and the recording of the weight of each prisoner 
of war. Their purpose shall be, in particular, to supervise the general state of 
health, nutrition and cleanlines.s of prisoners and to detect contagious disease. 
pecially tuberculosis, malaria and venereal disease. For this purpose, the most e - 
dent methods available shall be employed, e.g., periodic mass miniature radiography 

for the early detection of tuberculosis. 


Article 32 

Prisoners engaged on medical duties. 

Prisoners of war who, though not attached to the medical m'av*"be 

ed forces, are physicians, surgeons, dentists, nurses or “"f 

of prisoners of war dependent on the same Power. 

Unue to be prisoners of war, but shall receive the same treatment as corresponding 
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medical personnel retained by the Detaining Power. They shall be exempted from 
any other work under Article 49. 

CHAPTER IV 

MEDICAL PERSONNEL AND CHAPLAINS RETAINED TO ASSIST 

PRISONERS OP WAR 


Article 33 

Rights and privileges of retained personnel. 

Members of the medical personnel and chaplains while retained by the Detain¬ 
ing Power with a view to assisting prisoners of war, shall not be considered as 
prisoners of war. They shall, however, receive as a minimum the benefits and 
protection of the present Convention, and shall also be granted all facilities ne¬ 
cessary to provide for the medical care of, and religious ministration to, prisoners 
of war. 

They shall continue to exercise their medical and spiritual functions for the 
benefit of prisoners of war, preferably those belonging to the armed forces upon 
which they depend, within the scope of the military laws and regulations of the 
Detaining Power and under the control of its competent services, in accordance 
with their professional etiquette. They shall also benefit by the following facilities 
In the exercise of their medical or spiritual functions;— 

(a) They shall be authorised to visit periodically prisoners of war situated in 
working detachments or in hospitals outside the camp. For this purpose, 
the Detaining Power shall place at their disposal the necessary means of 
transport. 

(b) The senior medical officer in each camp shall be responsible to the camp mili¬ 
tary authorities for everything connected with the activities of retained 
medical personnel. For this purpose, Parties to the conflict shall agree at 
the outbreak of hostilities on the subject of the corresponding ranks of the 
medical personnel, Including that of societies mentioned in Article 26 of the 
Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field of August 12, 1949.® This senior medi¬ 
cal officer, as well as chaplains, shall have the right to deal with the compe¬ 
tent authorities of the camp on all questions relating to their duties. Such 
authorities shall afford them all necessary facilities for correspondence 
relating to these questions. 

(c) Although they shall be subject to the internal discipline of the camp in which 
they are retained, such personnel may not be compelled to cany out any 
work other than that concerned with their medical or religious duties. 

During hostilities, the Parties to the conflict shall agree concerning the possible 
relief of retained personnel and shall settle the procedure to be followed. 

None of the preceding provisions shall relieve the Detaining Power of its obliga¬ 
tions with regard to prisoners of war from the medical or spiritual point of view, 

[a] See Schedule I. 

CHAPTER V 

RELIGIOUS, INTELLECTUAL AND PHYSICAL ACTIVITIES 

Article 34 

Religious duties. 

Prisoners of war shall enjoy complete latitude in the exercise of their religious 
duties, including attendance at the service of their faith, on condition that they 
comply with the disciplinary routine prescribed by the military authorities. 

Adequate premises shall be provided where religious services may be held. 

Article 35 

Retaining chaplains. 

Chaplains who fall into the hands of the enemy Power and who remain or 
are retained with a view to assisting prisoners of war, shall be allowed to minister 
to them and to exercise freely their ministry amongst prisoners of war of the same 
religion, in acccordance with their religious conscience. They shall be allocated 
among the various camps and labour detachments containing prisoners of war be-* 
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longing to the same forces, speaking the same language or practising the same reli¬ 
gion. They shall enjoy the necessary facilities, including the means of transport 
provided for in Article 33, for visiting the prisoners of war outside their camp. They 
shall be free to correspond, subject to censorship, on matters concerning their reli¬ 
gious duties with the ecclesiastical authorities in the country of detention and with 
the international religious organizations. Letters and cards which they may send 
for this purpose shall be in addition to the quota provided for in Article 71. 


Article 36 

Prisoners who are ministers of religion. 

Prisoners of war who are ministers of religion, without havnig offtciated as 
chaplains to their own forces, shall be at liberty, whatever their denomination, to 
minister freely to the members of their community. For this purpose, they shall 
receive the same treatment as the chaplains retained by the Detaining Power. They 
shall not be obliged to do any other work. 


Article 37 

Prisoners without a minister of their religion. 

When prisoners of war have not the assistance of a retained chaplain or of a 
prisoner of war minister of their faith, a mini.ster belonging to the prisoners’ or a 
similar denomination, or In his absence a qualified layman, if such a course is fea¬ 
sible from a confessional point of view, shall be appointed at the request of the 
prisoners concerned to fill this office. This appointment, subject to the approval of 
the Detaining Power, shall take place with the agreement of the community of pri¬ 
soners concerned and, wherever necessary, with the approval of the local religious 
authorities of the same faith. The person thus appointed shall comply with all re¬ 
gulations established by the Detaining Power in the interests of discipline and mili¬ 
tary security. 

Article 38 

Recreation, study, sports and games. 

While, respecting the individual preferences of every prisoner, tne Detaining 
Power shall encourage the practice of intellectual, educational, and recreational 
pursuits, sports and games, amongst prisoners, and shall take the measures necessary 
tc ensure the exercise thereof by providing them with adequate premises and ne¬ 
cessary equipment. 

Prisoners shall have opportunities for taking physical exercise including sports 
and games and for being out of doors. Sufficient open spaces shall be provided for 
this purpose in all camps 

CHAPTER VI 
DISCIPLINE 

Article 39 

Administration. 

Every prisoner of war camp shall be put under the immediate authority of a 
responsible commissioned officer belonging to the regular armed forces of the De¬ 
taining Power. Such officer shall have in his possession a copy of the present Con¬ 
vention; he shall ensure that its provisions are known to the camp staff and the 
guard and shall be resoonsible, under the direction of his Government, for Its ap^ 
plication. 

Saluting. 

Prisoners of war, with the exception of officers, must salute and show to all 
offlcer.s of the Detaining Power the external marks of respect provided for by the 
regulations applying in their own forces. 

Officer prisoners of war are bound to salute only officers of a higher rank of 
the Detaining Power; they must, however, salute the camp commander regardlesa 
of his rank. 

Article 40 

Badges and decoratloni. 

The wearing of badges of rank and nationality, as well as of decorations shall 
be permitted. 
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Article 41 

Posting of the Convention, and of regulations and orders concerning prisoners. 

In every camp the text of present Convention and its Annexes and the contents 
of any special agreement provided for in Article 6, shall be posted, in the prisoner’s 
own language, at places where all may read them. Copies shall be supplied, on 
request, to the prisoners who cannot have access to the copy which has been post¬ 
ed. 

Regulations, orders, notices and publications of every kind relating to the con¬ 
duct of prisoners of war shall be issued to them in a language which they under¬ 
stand. Such regulations, orders and publications shall be posted in the manner 
described above and copies shall be handed to the prisoners’ representative. Every 
order and command addressed to prisoners of war individually must likewise be 
given in a language which they understand. 

Article 43 

4 

Use of weapons. 

The use of weapons against prisoners of war, especially against those who are 
escaping or attempting to escape, shall constitute an extreme measure, which shall 
always be preceded by warnings appropriate to the circumstances 

4 

CHAPTER Vn 

RANK OF PRISONERS OF WAR 

Article 43 

Notification of ranks. 

Upon the outbreak of hostilities, the Parties to the conflict shall communicate 
to one another the titles and ranks of all the persons mentioned in Article 4 of the 
present Convention, in order to ensure equality of treatment between prisoners of 
equivalent rank. Titles and ranks which are subsequently created shall form the 
subject of similar communications. 

The Detaining Power shall recognize promotions in rank which have been ac¬ 
corded to prisoners of war and which have been duly notified by the Power on 
which these prisoners depend. 

Article 44 

Treatment of officers. 

Officers and prisoners of equivalent status shall be treated with the regard due 
to their rank and age. 

In order to ensure service in officers’ camps, other ranks of the same armed 
forces who, as far as possible, speak the same language, shall be assigned in suffi¬ 
cient numbers, account being taken of the rank of officers and prisoners of equi¬ 
valent status. Such orderlies shall not be required to perform any other work. 

Supervision of the mess by the officers themselves shall be facilitated in every 
way. 

Article 45 

Treatment of other prisoners. 

Prisoners of war other than officers and prisoners of equivalent status shall be 
treated with the regard due to their rank and age. 

Supervision of the mess by the prisoners themselves shall be facilitated in every 
way. 

CHAPTER VIII 

TRANSFER OF PRISONERS OF WAR AFTER THEIR ARRIVAL IN CAMP 

Article 46 

Condiilona. 

The Detaining Power, when deciding upon the transfer of prisoners of war, shall 
take into account the interests of the prisoners themselves, more especially so as 
not to Increase the difficulty of their repatriation. 

The transfer of prisoners of war shall always be effected humanely and In con¬ 
ditions not less favourable than those under which the forces of the Detaining 
Power are transferred. Account shall always be taken of the cUmatio condittonj ta 
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which the prisoners of war are accustomed and the conditions of transfer shall in 
no rase be prejudicial to their health. 

The Detaining Power shall supply prisoners of war during transfer with suffl- 
dent food and drinking water to keep them in good health, likewise with the ne¬ 
cessary clothing, shelter and medical attention. The Detaining Power shall take 
adequate precautions especially in case of transport by sea or by air, to ensure their 
safety during transfer, and shall draw up a complete list of all transferred pri¬ 
soners before their departure. 

Article 47 

Circcmstances precluding transfer. 

Sick or wounded prisoners of war shall not be transferred as long as their re¬ 
covery may be endagered by the journey, unless their safety imperatively demands 

If the combat zone draws closer to camp, the prisoners of war in the said camp 
shall not be transferred unless their transfer can be carried out in adequate condi¬ 
tions of safety, or unless they are exposed to greater risks by remaining on the 
spot than by being transferred. 

Article 48 

Procedure for transfer. 

In the event of transfer, prisoners of war shall be officially advised of their 
departure and of their new postal address. Such notifications shall be given in 
time for them to pack their luggage and Inform their next of kin. 

They shall be allowed to take with them their personal effects, and the corres¬ 
pondence and parcels which have arrived for them. The weight of such baggage 
may be limited, If the conditions of transfer so require, to what each prlsdner can 

reasonably carry, which shall in no case be more than twenty-five kilograms per 
head* 

Mail and parcels addressed to their former camp shall be forwarded to them 
without delay. The camp commander shall take, in agre^nent with the prisoner’s 
repre<!entatives. any measures needed to ensure the transport of the prisoners’ com¬ 
munity property and of the luggage they are unable to take with them in conse¬ 
quence of restrictions imposed by virtue of the second paragraph of this article. 

The costs of transfers shall be borne by the Detaining Power 

f 

SECTION m 

LABOUR OF PRISONERS OF WAR 

Article 49 

Genera) observations, 

The Detaining Power may utilize the labour of prisoners of war who are physi¬ 
cally fit, taking into account their age, sex, rank and physical aptitude, and with 
a view particularly to maintaining them in a good state of physical and mental 
health. 

Non-commissioned officers who are prisoners of war shall only be required it, 
supervisory work. Those not so required may ask for other suitable work 
which shall, so far as possible, be found for them. 

If officers or persons of equivalent status ask for suitable work, it shall be found 
for them, so far as possible, but they may in no circumstances be compelled to 
work. 

Article 50 

Authorized work. 

Besides work connected with camp administration, Installation or maintenance^ 
prisoners of war may be compelled to do only such work as Is Included In the 
following classes:— 

(a) agriculture; 

(b) industries connected with the production or the extraction of raw materia^ 
and manufacturing industries, with the exception of metallurgical, machinery 
and chemical industries; public works and building operations which have no 
military character or purpose; 
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(c) transport and handling of stores which are not military in character or pur¬ 
pose; 

(d) commercial business, and arts end crafts; 

(e) domestic service: 

(jf) public utility services having no military character or purpose. 

Should the above provisions be infringed, prisoners of war shall be allowed to 
exercise their right of complaint, in conformity with Article 78. 

Article 51 

Working conditions. 

Prisoners of war must be granted suitable working conditions, especially as 
regards accommodation, food, clothing and equipment; such conditions shall not be 
Inferior to those enjoyed by nationals of the Detaining Power employed in similar 
work; account shall also be taken of climatic conditions. 

The Detaining Power, in utilizing the labour of prisoners of war, shall ensure 
that in areas in which prisoners are employed, the national legislation concerning 
the protection of labour, and, more particularly, the regulations for the safety of 
workers, are duly applied. 

Prisoners of war shall receive training and be provided with the means of pro- 
. tection suitable to the work they will have to do and similar to those accorded to 
the nationals of the Detaining Power. Subject to the provisions of Article 52, pri¬ 
soners may be .submitted to the normal risks run by these civilian workers. 

Conditions of labour shall in no case be rendered more arduous by disciplinary 
measures. 

Article 52 

Dangerous or humiliating labour. 

^ Unless he be a volunteer, no prisoner of war may be employed on labour 
which is of an unhealthy or dangerous nature. 

No prisoner of war shall be assigned to labour which would be looked upon as 
humiliating for a member of the Detaining Power’s own forces. 

The removal of mines or similar devices shall be considered as dangerous labour. 

Article 53 

Duration of labour. 

The duration of the daily labour of prisoners of war. Including the time of the 
journey to and fro, shall not be excessive, and must In no case exceed that per¬ 
mitted for civilian workers In the district, who are nationals of the Detaining 
Power and employed on the same work. 

Prisoners of war must be allowed, in the middle of the day’s work, a rest of 
not less than one hour. This rest will be the same as that to which workers of 
the Detaining Power are entitled, if the latter is of longer duration. They shall be 
allowed in addition a rest of twenty-four consecutive hours every week, preferably 
on Sunday or the day of rest in their country of origin. Furthermore, every pri¬ 
soner who has worked for one year shall be granted a rest of eight consecutive 
days, during which his working pay shall be paid to him. 

4 

If methods of labour such as piece work are employed, the length of the work¬ 
ing period shall not be rendered excessive thereby. 

Article 54 

Working pay, oceapatlonal accidents and diseases. 

The working pay due to prisoners of war shall be fixed in accordance with the 

provisions of Article 62 of the present Convention, 

* • 

Prisoners of war who sustain accidents in connection with work, or who con¬ 
tract a disease In the course, or in consequence of their work, shall receive all the 
care their condition may require. The Detaining Power shall furthermore deliver 
to such prisoners of war a medical certificate enabling them to submit their claims 
to the Power on which they depend, and shall send a duplicate to the Central Prl-< 
libiiers of War Agency provided for in Article 123. 
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Article 55 

Medical supervision. 

The fitness of piisoners of war for work shall be periodically verified by 
medical examinations, at least once a month. The examinations shall have parti¬ 
cular regard to the nature of the work which prisoners of war are required to do. 

If any prisoner of war considers himself incapable of working, he shall be 
permitted to appear before the medical authorities of his camp; Physicians or sur¬ 
geons may recommend that the prisoners who are, in their opinion, unfit for virork, 
be exempted therefrom. 

Article 56 

F..abour detachments. 

The organisation and administration of labour detachments shall be similar to 
those of prisoner of war camps. 

Every labour detachment shall remain under the control of and administrative¬ 
ly part of a prisoner of war camp. The military authorities and the commander 
of the said camp shall be responsible, under the direction of their government, 

for the observance of the provisions of the present Convention in labour detach¬ 
ments. 

The camp commander shall keep an up-to-date record of the labour detach¬ 
ments dependent on his camp, and shall communicate it to the delegates of the 
Protecting Power, or the International Committee of the Red Cross, or of other 
agencies giving relief to prisoners of war, who may visit thrt camp. 

Article 57 

Prisoners working for private employers. 

The treatment of prisoners of war who work for private persons, even If the 
latter are responsible for guarding and protecting them, shall not be inferior to 
that which is provided for by the present Convention. The Detaining Power, the 
military authorities and the commander of the camp to which such prisoners be¬ 
long shall be entirely responsible for the maintenance, care, treatment, and pay¬ 
ment of the working pay of such prisoners of war. 

Such prisoners of war shall have the right to remain in communication with 
the prisoners’ representatives in the camps on which they depend. 

SECTION rv 

FINANCIAL RESOURCES OF PRISONERS OF WAR 

Article 58 

Ready money. 

Upon the outbreak of hostilities, and pending an arrangement on this matter 
with the Protecting Power, the Detaining Power may determine the maximum 
amount of money in ca:;h or in any similar form, that prisoners may have in their 
possession. Any amount in excess, which was properly in their possession and 
which has been taken or withheld from them, shall be placed to their account, 
together with any monies deposited by them, and shall not be converted into any 
other currency without their consent. 

If prisoners of war are permitted to purchase services or commodities outside 
the camp against payment in cash, such payments shall be made by the prisoner 
himself or the camp administration who will charge them to the accounts of the 
prisoners concerned. The Detaining Power will establish the necessary rules in 
this respect. 

Article 59 

Amount in cash taken from prisoners. 

Cash which was taken from prisoners of war. In accordance with Article 18, 
at the time of their capture, and which is in the currency of the Detaining Power, 
shall be placed to their separate accounts, in accordance with the provisions of 
Article 64 of the present Section. 

The amoimts, in the currency of the Detaining Power, due to the conversion 
of sums in other currencies that are taken from the prisoners of war at the same 
time, shall also be credited to their. sepaiate accounts. 
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Article 60 

Advances of pav. 

The Detaining Power shall grant all prisoners of war a monthly advance of 
pay, the amount of which shall be fixed by conversion, into the currency of the 
said Power, of the following amounts 

Category I : Prisoners ranking below sergeants: eight Swiss francs. 

Category 11 : Sergeants and other non-commisisoned officers, or prisoners of 

equivalent rank: twelve Swiss francs. 

Category III : Warrant officers and commissioned officers below the rank of 

major or prisoners of equivalent rank: fifty Swiss francs. 
Category IV : Majors, lieutenant-colonels, colonels or prisoners of equivalent 

rank: sixty Swiss francs. 

Category V : General officers or prisoners of war of equivalent rank: 

Seventy-five Swiss francs. 

However, the Parties to the conflict concerned may by special agreement 
modify the amount of advances of pay due to prisoners of the preceding cate¬ 
gories. 

Furthermore, if the amounts Indicated in the first paragraph above would be 
unduly high compared with the pay of the Detaining Power’s armed forces or 
would, for any reason, seriously embarrass the Detaining Power, then, pending the 
conclusion of a special agreement with the Power on which the prisoners depend 
to vary the amounts indicated above, the Detaining Power— 

(a) shall continue to credit the amounts of the prisoners with the amounts indi¬ 
cated in the first paragraph above; 

tb) may temporarily limit the amount made available from these advances of 
pay to prisoners of war for their own use, to sums which are reasonable, but 
which for Category I, shall never be inferior to the amount that the Detain¬ 
ing Power gives to the members of its own armed forces. 

The reasons for any limitations will be given without delay to the Protecting 
Power„ 

Article 61 

Supplementary pay. 

The Detaining Power shall accept for distribution as supplementary pay to 
prisoners of war sums which the Power on which the prisoners depend may for¬ 
ward to them, on condition that the sums to be paid shall be the same for each 
prisoner of the same category, shall be payable to all prisoners of that category 
depending on that power, and shaU be placed in their separate accounts, at the 
earliest opportunity, in accordance with the provisions of Article 64. Such sup¬ 
plementary pay shall not reUeve the Detaining Power of any obligation under this 

Convention. 

Article 62 

Working pay. 

Prisoners of war shall be paid a fair working rate of pay by the detaining 
authorities direct. The rate shall be fixed by the said authorities, but shall at 
no time be less than one-fourth of one Swiss franc for a full working day. The 
Detaining Powers shall inform prisoners of war, as well as the Power on which 
they depend, through the Intermediary of the Protecting Power, of the rate of 
dally working pay that it has fixed. 

Working pay shall likewise be paid by the detaining authorities to prisoners of 
war permanently detailed to duties or to a skilled or semi-skilled occupation In 
connection with the administration, Installation or maintenance of camps, and to 
the prisoners who are required to carry out spiritual or medical duties on behalf 

Of their comrades. 

The working pay of the prisoners* representative, of his advisers, If any, and 
Ot his assistants, shall be paid out of the fund maintained by canteen profits. The 
aeale of this working pay shall be fixed by the prisoners’ representative and ap- 
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proved by the camp commander. If there is no such fiind, the detflining authori¬ 
ties shall pay these prisoners a fair working rate ''f pay. 


Article 63 

Transfer of funds. 

Prisoners of war shall be permitted to receive remittances of money addressed 
to them individually or collectively. 


Every prisoner of war shall have at his disposal the credit balance of his ac¬ 
count as provided for in the following Article, within the limits fixed by the De¬ 
taining Power, which shall make such payments as are requested. Subject to 
financial or monetary restrictions which the Detaining Power regards as essential, 
prisoners of war may also have payments made abroad. In this case payments 
addressed by prisoners of war to dependents shall be given priority. 

In any event, and subject to the consent of the power on which they depend 
prij?oners may have payments made in their own country, as follows: the Detain¬ 
ing power shall send to the aforesaid Power through the Protecting Power, a noti¬ 
fication giving all the necessary particulars concerning the prisoners of war, the 
beneficiaries of the payments, and the amount of the sums to be paid, expressed 
in the Detaining Power’s currency. The said notification shall be signed by the 
prisoners and countersigned by the camp commander, The Detaining Power shall 
debit the prisoners’ account by a corresponding amount: the sums thus debited 
shall be placed by it to the credit of the Power on which the prisoners depend. 

To apply the foregoing provisions, the Detaining Power may usefully consult 
the Model Regulations in Anex V* of the present Convention. 

[a] This is not found printed in the Gazette of India along with the present Con¬ 
vention; hence not given in this Act. 


Article 64 

Prisoners’ accounts. 

*1716 Detaining Power shall hold an account for each prisoner of war, show¬ 
ing at least the following:— 

(1) The amounts due to the prisoner or received by him as advances of pay, 
as working pay or derived from any other source; the sums in the cur¬ 
rency of the Detaining Power which were taken from him; the sums taken 
from him and converted at his request into the currency of the said Power. 

(2) The payments made to the prisoner in cash, or in any other similar forrh; 
the payments made on his behalf and at his request; the sums transferred 
under Article 63, third paragraph. 

Article 65 

Management of prisoners’ accounts. 

Every Item entered in the account of a prisoner of war chall be countersign¬ 
ed or initialled by him, or by the prisoners* representative acting on his behalf. 

Prisoners of war shall at all times be afforded reasonable facilities for consult¬ 
ing and obtaining copies of their accounts, which may likewise be inspected by the 
representatives of the protecting Powers at the time of visits to the camp. 

When prisoners of war are transferred from one camp to another, their per¬ 
sonal accounts will follow them. In case of transfer from one Detaining Power to 
another, the monies which are their property and are not in the currency of the 
Detaining Power will follow them. They shall be given certificates for any other 

monies standing to the credit of their accounts. 

The parties to the conflict concerned may agree to notify to each other at 
specific Intervals through the Protecting Power, the amount of the accounts of 
the prisoners of war. 

Article 66 

Winding up of accounts. 

On the termination of captivity, through the release of a prisoner of war or 
his repatriation, the Detaining Power shall give him a statement, signed by an 
authorized officer of that Power, showing the credit balance then due to him. The 
Detaining Power shall also send through the Protecting Power to the Government 
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upon which the prisoner of war depends, lists giving all appropriate particulars 
of all prisoners of war whose captivity has been terminated by repatriation, re¬ 
lease, escape, death or any other means, and showing the amount of their credit 
balances. Such lists shall be certified on each sheet by an authorized representa¬ 
tive of the Detaining Power. 

Any of the above provisions of this Article may be varied by mutual agree¬ 
ment between any two Parties to the conflict. 

The Power on which the prisoner of war depends shall be responsible for set¬ 
tling with him any credit balance due to him from the Detaining Power on the 
termination of his captivity. 

Article 67 


Adhtsfuxeuta between parties to the conflict. 

Advances of pay, Issued to prisoners of war in conformity with Article 60, shall 
be considered as made on behalf of the power on which they depend. Such ad¬ 
vances of pay, as well as all payments made by the said Power under Article 63, 
third paragraph, and Article 68, shall form the subject of arrangements between 
the Pov'ers concerned, at the close of hostilities. 


Article 66 

Claims for compensation. 

Any claim by a prisoner of war for compensation in respect of any injury or 
other disability arising out of work shall be referred to the Power on which he 
depends, through the Protecting Power. In accordance with Article 54. the De¬ 
taining Power will, in all cases, provide the prisoner of war concerned with a state¬ 
ment showing the nature of the injury or disability, the circumstances in which 
It arose and particulars of medical or hospital treatment given for it. This state¬ 
ment will be signed by a responsible officer of the Detaining Power and the 
medical particulars certified by a medical officer. 

Any claim by a prisoner of war for compensation in respect of personal ef¬ 
fects, monies or valuables Impounded by the Detaining Power under Art. 18 and 
not forthcoming on his repatriation, or in respect of loss alleged to be due to the 
fault of the Detaining Power or any of its servants, shall likewise be referred to 
the Power on which he depends. Nevertheless, any such personal effects required 
for use by the prisoners of war whilst in captivity shall be replaced at the ex¬ 
pense of the Detaining Power. The Detaining Power will, in all cases, provide 
the prisoner of war with a statement, signed by a responsible officer, showing all 
available Information regarding the reasons why such effects, monies or valuables 
have not been restored to him. A copy of this statement will be forwarded to 
the Power on which he depends through the Central Agency for Prisoners of War 
provided for in Article 123. 

SECTION V 

RELATIONS OF PRISONERS OP WAR WITH THE EXTERIOR 

Article 69 

Notification of measures taken. 


Immediately upon prisoners of war falling into its power, the Detaining Power 
shall inform them and the Powers on which they depend, through the Protecting 
Power, of the measures taken to carry out the provisions of the present Section. 
They shall likewise inform the parties concerned of any subsequent modifications 
of such measures. 

Article 70 

Capture card. 

Immediately upon captuze, or not more than one week after arrival at a 
eamp, even if it Is a transit camp, likewise in case of sickness or transfer to hos¬ 
pital or another camp, every prisoner of war shall be enabled to write direct to 
his family, on the one hand, and to the Central Prisoners of War Agency provided 
tor in Article 123, on the other band, a card similar, if possible, to the 
model annexed to the present Convention^ Informing his relatives of his capture, 
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address and state of health. The said cards shall be forwarded as rapidly as pos¬ 
sible and may not be delayed in any rnanner. 

[a] See foot-note under Article 71. 

Article 7' 

Correspondence. 

Prisoners of war shall be allowed to send and receive letters and cards. If the 
Detaining Power deems it neces.^ary to limit the number of letters and cards sent 
by each prisoner of war, the said number shall not be less than two letters and 
four cards monthly exclusive of the capture cards provided for in Article 70, and 
conforming as closely as possible to the models annexed to the present Conven- 
tion.a Further limitations may be imposed only if the Protecting Power is satisfi¬ 
ed that it would be in the interests of the prisoners of war concerned to do so 
owing to difficulties of translation caused by the Detaining Power’s inability to 
find sufficient qualified linguists to carry out the necessary censorship. If limita¬ 
tions must be placed on the correspondence addressed to prisoners of war, they 
may be ordered only by the Power on which the prisoners depend, possibly at the 
request of the Detaining Power. Such letters and cards must be conveyed by the 
most rapid method at the disposal of the retaining Power; they may not be delay¬ 
ed or retained for disciplinary reasons. 

Prisoners of war who have been without news for a long period, or who are 
unable to receive news from their next of kin or to give them news by the ordi¬ 
nary postal route, as well as those who are at a great distance from their homes, 
shall be permitted to send telegrams, the fees being charged against the prisoners 
of war’s accounts with the Detaining Power or paid in the currency at their dis¬ 
posal. They shall likewise benefit by this measure in cases of urgency. 

As a general rule the correspondence of prisoners of war shall be written In 
their native language. The Parties to the conflict may allow correspondence in 
other languages. 

Sacks containing prisoner of war mail must be securely sealed and labelled so 
as clearly to indicate their contents and must be addressed to offices of destina¬ 
tion. 

[a] These models are not found printed In the Oazctto of India along with the 
present Convention hence not given in thi.s Act. 

Article n 

Relief shipments. 

I. General principleti. 

Prisoners of war shall be allowed to receive by post or by any other means 
individual parcels or collective shipments containing, in particular, foodstuffs, 
clothing, medical supplies and articles of a religious, educational or recreational 
character which may meet their needs, including books, devotional articles; scien¬ 
tific equipment, examination papers, musical instruments, sports outfits and mate¬ 
rials allowing prisoners of war to pursue their studies or their cultural activities. 

Such shipments shall in no way free the Detaining Power from the obliga¬ 
tions imposed upon it by virtue of the present Convention. 

The only limits which may be placed on these shipments shall be those pro¬ 
posed by the Protecting Power in the interest of the prisoners themselves, or by 
the International Committee of the Red Cross or any other organization giving 
assistance to the prisoners, In respect of their own shipments only, on account of 
exceptional strain on transport or communciations. 

The conditions for the sending of individual parcels and collective relief shall, 
If necessary, be the subject of special agreements between the Powers concerned, 
which may in no case delay the receipt by the prisoners of relief supplies. Books 
may not be included in parcels of clothing and foodstuffs. Medical supplies shal^ 
as a rule, be sent in collective parcels. 

Article 73 

n. Collective relief. 

In the absence of special agreements between the Powers concerned on the 
conditions for the receipt and distribution of collective relief shipments, the rules 
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and regulations concerning collective shipments, which are annexed to the present 
Convention, shall be applied. 

The special agreements referred to above shall in no case restrict the right of 
prisoners’ representatives to take possession of collective relief shipments intended 
for prisoners of war, to proceed to their distribution or to dispose of them in the 
interest of the prisoners. 

Nor shall such agreements restrict the rights of representatives of the Pro¬ 
tecting Power, the International Committee of the Red Cross or any other organi¬ 
sation giving assistance to prisoners of war and responsible for the forwarding of 
fSOUectlva shipments, to supervise their distribution tp the receipiento. 

Article 74 

Exemption from postal and transport charges. 

All relief shipments for prisoners of war shall be exempt from import, cus¬ 
toms and other dues. 

Correspondence, relief shipments and authorized remittances of money address¬ 
ed to prisoners of war or despatched by them through the post office, either direct 
or through the Information Bureaux provided for in Article 122 and the Central 
Prisoners of War Agency provided for in Article 123, shall be exempt from any 
postal dues, both in the countries of origin and destination, and intermediate 
countries. 

If relief shipments Intended for prisoners of war cannot be sent through the 
post office by reason of weight or for any other cause, the cost of transportation 
shall be borne by the Detaining Power in all the territories under its control. The 
other Powers party to the Convention, shall bear the cost of transport in their re¬ 
spective territories. 

In the absence of special agreements between the Parties concerned, the costs 
connected with transport of such shipments, other than costs covered by the 
above exemption, shall be charged to the senders. 

The High Contracting Parties shall endeavour to reduce, so far as possible, the 
rates charged for telegrams sent by prisoners of war, or addressed to them. 

Article 75 

Special means of transport. 

Should military operations prevent the Powers concerned from fulfilling their 
obligation to assure the transport of the shipment referred to in Articles 70, 71, 72 
and 77, the Protecting Powers concerned, the International Committee of the Red 
Cross or any other organization duly approved by the Parties to the conflict may 
undertake to ensure the conveyance of such shipments by suitable means (rail¬ 
way wagons, motor vehicles, vessels or aircraft, etc.). For this purpose, the High 
Contracting Parties shall endeavour to supply them with such transport and to al¬ 
low its circulation, especially by granting the necessary safe-conducts. 

Such transport may also be used to convey:— 

(a) correspondence, lists and reports exchanged between the Central Information 
Agency referred to in Article 123 and the National Bureaux referred to in 
Article 122; 

(b) correspondence and reports relating to prisoners of war which the Protecting 
Powers, the International Committee of the Red Cross or any other body 
assisting the prisoners, exchange either with their own delegates or with 
the Parties to the conflict. 

These provisions in no way detract from the right of any Party to the conflict 
to arrange other means of transport, If it should so prefer, nor preclude the grant¬ 
ing of safe-conducts, under mutually agreed conditions, to such means of trans¬ 
port. 

In the absence of special agreements, the costs occasioned by the use of such 
means of transport shall be borne proportionally by the Parties to the conflict 
whose nationals are benefited thereby. 
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Article 76 

Gcu&orship and examtniitivti. 

The censoring of correspondence addressed to prisoners of war or despatched 
by them shall be done as quickly as possible. Mail shall be censored only by the 
despatching State and the receiving State, and once only by each. 

The examination of consignments intended for prisoners of war shall not be 
carried out under conditions that ^ill expose the goods contained in them to 
deterioration; except in the case of written or printed matter, it shall be done in 
the presence of the addressee, or of a fellow-prisoner duly delegated by him. The 
delivery to prisoners of individual or collective consignments shall not be delayed 
under the pretext of difficulties of censorship. 

Any prohibition of correspondence ordered by Parties to the conflict, either 
for military or political reasons, shall be only temporary and its duration shall be 
as short as possible. 

Article 77 

Preparation, execution and transmission of legal documents. 

The Detaining Powers shall provide all facilities for the transmission, through 
the Protecting Power or the Central Prisoners of War Agency provided for In 
Article 123, of instruments, papers or documents intended for prisoners of war or 
despatched by them, especially powers of attorney and wills. 

In all cases they shall facilitate the preparation and execution of such docu¬ 
ments on behalf of prisoners of war; in particular they shall allow to consult a 
lawyer and shall take what measures are necessary for the authentication of 
their signatures. 

SECTION VI 

RELATIONS BETWEEN PRISONERS OF WAR AND THE AUTHORITIES 

CHAPTER I 

COMPLAINTS OF PRISONERS OF WAR RESPECTING THE CONDITIONS 

OF CAPTIVITY 

Article 78 

Complaints and requests. 

Prisoners of war shall have the right to make known to the military authori¬ 
ties in whose power they are, their requests regarding the conditions of captivity 
to which they are subjected. 

They shall also have the unrestricted right to apply to the representatives of 
the Protecting Powers either through their prisoners’ representative or, if they 
consider it necessary, direct, in order to draw their attention to any points on 
which they may have complaints to make regarding their conditions of captivity. 

These requests and complaints shall not be limited nor considered to be a 
part of the correspondence quota referred to in Article 71. They must be trans¬ 
mitted immediately. Even if they are recognized to be unfounded, they may not 
give rise to any punishment. 

Prisoners’ representatives may send periodic reports on the situation In the 
camps and the needs of the prisoners of war to the representatives of the Pro¬ 
tecting Powers. 

CHAPTER n 

PRISONERS OF WAR REPRESENTATIVES 

Article 79 

Election. 

In all places where there are prisoners of war, except In those where there 
are officers, the prisoners shall freely elect by secret ballot, every six months, and 
also in case of vacancies, prisoners’ representatives entrusted with representing 
them before the military authorities, the Protecting Powers, the International 
Committee of the Red Cross and any other organization which may assist them. 
These prisoners’ representatives shall be eligible for re-election. 
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In camps for officers and persons of equivalent status or in mixed camps> the 
senior officer amon^ the prisoners of war shall be recognised as the camp pri¬ 
soners' representative. In camps for officers, he shall be assisted by one or more 
advisers chosen by the officers; in mixed camps, his assistants shall be chosen 
Apm among the prisoners of war who are not officers and shall be elected by 
Inem. 


Officer prisoners of war of the same nationality shall be stationed in labour 
camps for prisoners of war, for the purpose of carrying out the camp administra¬ 
tion duties for which the prisoners of war are responsible. These officers may 
be elected as prisoners’ representatives under the first paragraph of this Article. 
In such a case the assistants to the prisoners’ representatives shall be chosen from 
among thase prisoners of war who are not officers. 

Every representative elected must be approved by the Detaining Power before 
he has right to commence his duties. Where the Detaining Power refuses to ap¬ 
prove a prisoner of war elected by his fellow prisoners of war, it must inform 
the Protecting Power of the reason for such refusal. 

In all cases the prisoners’ representative must have the same nationality, lan¬ 
guage and customs as the prisoners of war whom he represents. Thus prisoners 
of war distributed in different sections of a camp, according to their nationality, 
language or customs shall have for each section their own prisoners’ representative, 
in accordance with the foregoing paragraphs. 


Article 80 

Duties* 

Prisoners’ representatives shall further the physical, spiritual and intellectual 
well-being of prisoners of war. 

In particular, where the prisoners decide to organize amongst themselves a 
system of mutual assistance, this organization will be within the province of the 
prisoners’ representative, in addition to the special duties entrusted to him by 
other provisions of the present Convention. 

Prisoners’ representatives shall not be held responsible, simply by reason of 
their duties, for any offences committed by prisoners of war. 


Prerogailvetf. 


Article 81 


Prisoners* representatives shall not be required to perform any other work, If 
the accomplishment of their duties is hereby made more difficult. 

Prisoners’ representatives may appoint from amongst the prisoners such as¬ 
sistants as they may require. All material facilities shall be granted them parti¬ 
cularly a certain freedom of movement necessary for the accomplishment of their 
duties (inspection of labour detachments, receipt of supplies, etc.). 


Prisoners' representatives shall be permitted to visit premises where prisoners 
of war are detained, and every prisoner of war shall have the right to consult 
freely his prisoners’ representative. 



All facilities shall likewise be accorded to the prisoners’ representatives for 
Communication by post and telegraph with the detaining authorities, the Protect¬ 
ing Powers, the International Committee of the Red Cross and their delegates, the 
Mixed Medical Commissibns and with the bodies which give assistance to prison¬ 
ers of war. Prisoners’ repre.sentatives of labour detachments shall enjoy the 
same facilities for communication with the prisoners' representatives of the prin¬ 
cipal camp. Such communications shall not be restricted, nor considered as form- 
Ing a part of the quota mentioned in Article 71. 

. — Prisoners’ representatives who are transferred shall be allowed a reasonable 
to acqaint their successors with current affairs. 

In case of the reasons therefor shall be communicated to the Pro- 




opting .Power. 
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CHAPTER III 
PENAL AND DISCIPLINARY SANCTIONS 

I. General provisions 

Article 82 ^ 

Applicable leelslatiun. W 

A prisoner of war shall oe subject lo the laws, regulations and orders in force 
in the armed forces of the Detaining Power; the Detaining Power shall be justified 
in taking judicial or disciplinary measures in respect of any offence committed by 
a prisoner of war against such laws, regulations or orders. However, no proceed¬ 
ings or punishments contrary to the provisions of this Chapter shall be allowed 

If any law, regulation cr order of the Detaining Power shall declare acts 
committed by a prisoner of war to be punishable, whereas the same acts would 
not be punishable if committed by a member of the forces of the Detaining 
Power, such acts shall entail disciplinary punishments only. 

Article 83 

Choice of di.sciplinary or judicial proceeding. 

In deciding w'hether proceedings in respect of an oflence alleged to have been 
committed by a prisoner of war shall be judicial or disciplinary, the Detaining 
Pow'er shall ensure that the competent authorities exercise the greatest leniency 
and adopt, wherever possible, disciplinary rather than judicial measures. 

Article 84 

Courts. 

A prisoner of war shall be tried only by a military court unless the existing 
laws of the Detaining Pow'er expressly permit the civil courts lo try a member 
of the armed forces of the Detaining Power in respect of the particular offence 
alleged to have been committed by the prisoner of war. 

In no circumstances whatever shall a prisoner of war be tried by a Court of 
finy kind which does not offer the essential guarantees of independence and im¬ 
partiality as generally recognised, and, in particular, the procedure of which does 
not afford the accused the rights and means of defence provided for in Art. 105 

Article 85 

Offences committed before capture. 

Prisoners of war prosecuted under the laws of the Detainnig Power for acts 
committed prior to capture shall retain, even if convicted, the benefits of the pre¬ 
sent Convention 

Article 86 

Non bis in Idem. 

No prisoner of war may be punished more than once for the same act or on 
the same charge. 

[Cf. Constitution of India, Article 20 (2).] 

Note: Does this mean that the prisoner of war gets immunity from punish¬ 
ment for continuing such conduct, after having been once punished therefor? 

Article 87 

Penalties. 

Prisoners of war may not be sentenced by the military authorities and courts 
of the Detaining Power to any penalties except those provided for In respect of 
members of the armed forces of the said Pow'er who have committed the same 
acts. 

When fixing the penalty, the Courts or authorities of the Detaining Power 
shall take into consideration, to the widest extent possible, the fact that the ac¬ 
cused, not being a national of the Detaining Power. Is not bound to it by any 
duty of allegiance, and that he is in its power as the result of circumstances in¬ 
dependent of his own will. The said courts or authorities shall be at liberty to 
reduce the penalty provided for the violation of which the prisoner of war is ac¬ 
cused, and shaU therefore not be bound to apply the minimum penalty prescribed. 
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Collective punishment for individual acts, corporal punishments, imrrjsonment 
tn premises without daylight and, in general, any form of torture or cruelty, are 

forbidden. 

No prisoner of war may be deprived of his rank by the Detaining Power or 
prevented from wearing his badges. 


Article 88 

Execution of penalties. 

Officers, non-commissioned officers and men who are prisoners of war under¬ 
going a disciplinary or judicial punishment, shall not be subjected to more severe 
treatment than that applied in respect of the same punishment to members of the 
armed forces of the Detaining Power of equivalent rank. 

A woman prisoner of war shall not be awarded or sentenced to a punishment 
more severe, or treated whilst imdergoing punishment more severely, than a 
woman member of the armed forces of the Detaining Power dealt with for a 
similar offence. 

In no case may a woman prisoner of war be awarded or sentenced to a pun¬ 
ishment more severe or treated whilst undergoing punishment more severely, than 
a male member of the armed forces of the Detaining Power dealt with for a 
similar offence. 

Prisoners of war who have served disciplinary or judicial sentences may not 
be treated differently from other prisoners of war. 


n. Disciplinary sanctions 
Article 89 

General observations. 

The disciplinary punishment applicable to prisoners of war are the following;— 

1« Forms of punishment. 

(1) A fine which shall not exceed 50 per cent, of the advances of pay and 
working pay which the prisoner of war would otherwise receive under the provi¬ 
sions of Articles 60 and 62 during a period of not more than thirty days. 

(2) Discontinuance of privileges granted over and above the treatment pro¬ 
vided for by the present Convention. 

(3) Fatigue duties not exceeding two hours dally. 

<4) Confinement. 

The punishment referred to under (3) shall not be applied to officers. 

In no case shall disciplinary punishment be inhuman, brutal or dangerous to 
the health of prisoners of war. 

Article 90 

n. Duration of punishments* 


The duration of any single punishment shall in no case exceed thirty days. 
Any period of confinement awaiting the hearing of a disciplinary offence or the 
ftward of disciplinary punishment shall be deducted from an award pronounced 
BgaSnst a prisoner of war. 


The maximum of thirty days provided above may not be exceeded, even if 
the prisoner of war is answerable for several acts at the same time when he is 
awarded punishment, whether such acts are related or not. 


The period between the pronouncing of an award of disciplinary punishment 
tand Its execution shall not exceed one month. 



When a prisoner of war is awarded a further disciplinary punishment, a 
gerlod of at least three days shall elapse between the execution of any two of the 
punishments, if the duration of one of these is ten days or more. 


in the citations stands far AIR 
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Article 91 

I. Successful escapee. '' 

The escape of a prisoner of war shall be deemed to have succeeded when 

( 1 ) he has joined the armed forces of the Power on which he depends, or 
those of an allied Power; 

(2) he has left the territory under the control of the Detaining Power, or of an 
ally of the said Power; 

(3) he has joined a ship flying the flag of a Power on which he depends, or 
of an allied Power, in the territorial waters of the Detaining Power, the said ship 
not being under the control of the last named Power. 

Prisoners of war who have made good their escape in the sense of this Arti¬ 
cle and who are recaptured, shall not be liable to any punishment in respect of 
their previous escape. 

Article 92 

II. Unsuccessful escape. 

A prisoner of war who attempts to escape and is recaptured before having 
made good his escape in the sense of Article 91 shall be liable only to a discipli¬ 
nary punishment, in respect of this act, even if it is a repeated offence. 

A prisoner of war who is recaptured shall be handed over without delay to 
the competent military authority. 

Article 88, fourth paragraph, notwithstanding, prisoners of war punished as a 
result of an unsuccessful escape may be subjected to special surveillance. Such 
surveillance must not affect the state of their health, must be undergone in a 
prisoner of war camp, and must not entail the suppression of any of the safe¬ 
guards granted them by the present Convention. 

Article 93 

III. Connected offences. 

Escape or attempt to escape, even if it is a repeated offence, shall not be 
deemed an aggravating circumstance If the prisoner of war is subjected to trial 
by judicial proceedings in respect of an offence committed during his escape or at¬ 
tempt to escape. 

In conformity with the principle stated in Article 83, offences committ^ by 
prisoners of war with the sole intention of facilitating their escape and which do 
not entail any violence against life or limb, such as offences against public pro¬ 
perty. theft without intention of self-enrtchment, the drawing up or use of false 
papers, or the wearing of civilian clothing, shall occasion disciplinary punishment 

only. u 11 

Prisoners of war who aid or abet an escape or an attempt to escape shall be 

liable on this count to disciplinary punishment only. 

Article 94 

IV. Notification of recapture. 

If an escaped prisoner of war is recaptured, the Power on which he depends 
shall be notified thereof in the manner defined in Article 122, provided notifica¬ 
tion of his escape has been made. 

Article 95 

Procedure. 

I. Confinement awaiting hearing. %. • 

A prisoner of war accused of an offence against discipline shall not be Kept 

In confinement pending the hearing unless a member of the armed forces of the 

Detaining Power would be so kept if he were accused of a similar offence or if 

n is essential in the interests of camp order and discipline. 

Any period spent by a prisoner of war in confinement awaiting the disposal 

of an offence against discipline shaU be reduced to an absolute minimum and 
shall not exceed fourteen days. 
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The provisions of Articles 97 and 98 of this Chapter shall apply to prisoners 
Of war who are in confinement awaiting the disposal of offences against disci¬ 
pline. 

Article 96 

n. Competent authorities and right of defence. 

Acts which constitute offences against discipline shall be investigated imme¬ 
diately. 

Without prejudice to the competence of Courts and superior military auth¬ 
orities, disciplinary punishment may be ordered only by an officer having disci¬ 
plinary powers in his capacity as camp commander, or by a responsible officer 
Who replaces him or to whom he has delegated his disciplinary powers. 

In no case may such powers be delegated to a prisoner of war or be exercis¬ 
ed by a prisoner of war. 

Before any disciplinary award is pronounced, the accused shall be given pre¬ 
cise information regarding the offences of which he is accused, and given an op¬ 
portunity of explaining his conduct and of defending himself. He shall be per¬ 
mitted, in particular, to call witnesses and to have recourse, if necessary, to the 
services of a qualified interpreter. The decision shall be announced to the accus¬ 
ed prisoner of war and to the prisoners’ representative. 

A record of disciplinary punishments shall be maintained by the camp com¬ 
mander and shall be open to inspection by representatives of the Protecting 
Power. 

Article 97 

Execution of punishment. 

I. Premises. 

Prisoners of war shall not in any case be transferred to penitentiary estab¬ 
lishments (prisons, penitentiaries, convict prisons, etc.) to undergo disciplinary 
punishment therein. 

All premises in which disciplinary punishrnents are undergone shall conform 
to the sanitary requirements set forth in Article 25. A prisoner of war undergo¬ 
ing punishment shall be enabled to keep himself in a state of cleanliness, in con¬ 
formity with Article 29. 


Officers and persons of equivalent status shall not be lodged in the same 
quarters as non-commissioned officers or men. 


Women prisoners of war undergoing disciplinary punishment shall be confin¬ 
ed in separate quarters from male prisoners of war and shall be under the im¬ 
mediate supervision of women. 

Article 98 

n. Essential safeguards. 

A prisoner of war undergoing confinement as a disciplinary punishment, shall 

Continue to enjoy the benefits of the provisions of this Convention except in so far 

as these are necessarily rendered inapplicable by the mere fact that he is confined. 

In no case may he be deprived of the benefits of the provisions of Articles 78 and 
126. 


A prisoner of war awarded disciplinary punishment may not be deprived of the 
prerogatives attached to his rank. 

Prisoners of war awarded disciplinary punishment shall be allowed to exercise 
and to stay In the open air at least two hours daily. 

They ah^ be allowed on their request, to be present at the daily medical 
Inspections. They shall receive the attention which their state of health requires 
and, If necessary, shall be removed to the camp infirmary or to a hospital. 

T-++ peri^sslon to read and write, likewise to send and receive 

remittances of money, however, may be withheld from them 

until the completion of the punishment; they shall meanwhile be entrusted to the 

representative, who wiU hand over to the infirmary the perishable goods 
contained In such parcels. 
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m. Judicial proceedings 
Article 99 

Es5;ential rules. 

I. Genera] principles. 

No prisoner of war may be tried or sentenced for an act which Is not forbid¬ 
den by the law of the Detaining Power or by International Law, in force at the 
time the said act was committed. 

No normal or physical coercion may be exerted on a prisoner of war in order 
to induce him to admit himself guilty of the act of which he is accused. 

No prisoner of war may be convicted without having had an opportunity to 
present his defence and the assistance of a qualified advocate or counsel. 

Article 100 

II. Death penalty. 

Prisoners of war and the Protecting Powers shall be informed, as soon as pos¬ 
sible of the offences which are punishable by the death sentence under the laws 
of the Detaining Power. 

Other offences shall not thereafter be made punishable by the death penalty 
without the concurrence of the Power on which the prisoners of war depend. 

The death sentence cannot be pronounced on a prisoner of war xmless the atten¬ 
tion of the Court has, in accordance with Article 87, second paragraph, been parti¬ 
cularly called to the fact that since the accused is not a national of the Detaining 
Power, he is not bound to it by any duty of allegiance, and he is in its power as 
the result of circumstances independent of his own wilL 

Article 101 

III. Delay in execution of the death penalty. 

If the death penalty is pronounced on a prisoner of war, the sentence shall 
not be executed before the expiration of a period of at least six months from the 
date when the Protecting Power receives, at an indicated address, the detailed com¬ 
munication provided for in Article 107. 

Article 102 

Procedure. 

I. Conditions for validity of sentence. 

A prisoner of war can be validly sentenced only If the sentence has been pro¬ 
nounced by the same Courts according to the same procedure as in the case of 
members of the armed forces of the Detaining Power, and if furthermore the pro¬ 
visions of the present Chapter have been observed. 

Article 103 

n. Confinement awaiting trial (Deduction from sentence, treatment). 

Judicial investigations relating to a prisoner of war shall be conducted as rapid¬ 
ly as circumstances permit and so that his trial shall take place as soon as possible. 

A prisoner of war shall not be confined while awaiting trial unless a member of 
the armed forces of the Detaining Power would be so confined if he were accused 
of a similar offence, or if it is essential to do so in the interest of national secu¬ 
rity. In no circumstances shall this confinement exceed three months. 

Any period spent by a prisoner of war in confinement awaiting trial shall be 
deducted from any sentence of imprisonment passed upon him and taken into ac¬ 
count in fixing any penalty. 

The provisions of Articles 97 and 98 of this Chapter shall apply to a prisoner 
of war, whilst in confinement awaiting trial. 

Article 104 

III. Notification of proceedings. 

In any case in which the Detaining Power has decided to Institute judicial pro¬ 
ceedings against a prisoner of war, it shall notify the Protecting Power as soon as 
possible and at least three weeks before the opening of the trial. This period of 
three weeks shall run as from the day on which such notification reaches the 
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Protecting Power at the address previously indicated by the latter to the Detaining 

Power. 

The said notification shall contain the following Information:— 

(1) Surname and first names of the prisoner of war, his rank, his army, regi¬ 
mental, personal or serial number, his date of birth, and his profession or 
trade, If any; 

(2) Place of internment or confinement; 

(3) Specification of the charge or charges on which the prisoner of war is to be 
arraigned, giving the legal provisions applicable; 

(4) Designation of the Court which will try the case, likewise the date and place 
fixed for the opening of the trial. 

The same communication shall be made by the Detaining Power to the pri¬ 
soners' representative. 

If no evidence is submitted, at the opening of a trial that the notification re¬ 
ferred to above was received by the Protecting Power, by the prisoner of war and 
by the prisoners’ representative concerned, at least three weeks before the opening 
of the trial, then the latter cannot take place and must be adjourned. 

Article 105 

IV. Rights and means of defence. 

The prisoner of war shall be entitled to assistance by one of his prisoner com¬ 
rades, to defence by a qualified advocate or counsel of his own choice^ to the call¬ 
ing of witnesses and, if he deems necessary, to the services of a competent inter¬ 
preter. He shall be advised of these rights by the Detaining Power in due time 
before the trial. 

Failing a choice by the prisoner of war the Protecting Power shall find him an 
advocate or counsel, and shall have at least one week at its disposal for the pur¬ 
pose. The Detaining Power shall deliver to the said Power, on reque.st, a list of 
persons qualified to present the defence. Failing a choice of an advocate or counsel 
by the prisoner of war or the Protecting Power, the Detaining Power shall appoint 
a competent advocate or counsel to conduct the defence. 

The advocate or counsel conducting the defence on behalf of the prisoner of war 
shall have at his disposal a period of two weeks at least before the opening of the 
trial, as well as the necessary facilities to prepare the defence of the accused. He 
may, in particular, freely visit the accused and interview him in private. He may 
also confer with any witnesses for the defence, including prisoners of war. He 
shall have the benefit of these facilities until the term of appeal or petition has 
expired. 

Particulars of the charge or chargee on which the pri.soner of war is to be 
arraigned, as well as the documents which are generally communicated to the ac¬ 
cused by virtue of the laws in force in the armed forces of the Detaining Power, 
shall be communicated to the accused prisoner of war in a language which he 
understands, and in good time before the opening of the trial. The same communi¬ 
cation in the same circumstances shall be made to the advocate or counsel con¬ 
ducting the defence on behalf of the prisoner of war. 

The representatives of the Protecting Power shall be entitled to attend the trial 
Of the case, unless, exceptionally, this is held in camera in the interest of State 
security. In such a case the Detaining Power shall advise the Protecting Power 
accordingly. 

[a] Cf. Constitution of India, Article 22. 

Article lOff 

T. Appeals. 

Every prisoner of war shall have, ia the same manner as the members of the 
armed forces of the Detaining Power, the right of appeal or petition from any sen¬ 
tence pronoimced upon him, with a view to the quashing or revising of the sentence 
or the reopening of the trial. He shall be fully informed of his light to appeal or 
petition and of the time limit within which he may do so. 
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Article 107 
VI. Notification of findings and sentence. 

Any judgment and sentence pronounced upon a prisoner of war shall be im¬ 
mediately reported to the Protecting Power in the form of a suminary communica¬ 
tion, which shall also indicate whether he has the right of appeal with a view to 
the quashing of the sentence or the reopening of the trial. This communication 
shall likewise be sent to the prisoner's representative concerned. It shall also be 
sent to the accused prisoner of war in a language he understands, if the sentence 
was not pronounced in his presence. The Detaining Power shall also immediately 
communicate to the Protecting Power the decision of the prisoner of war to use or 
to w'alve his right of appeal. 

Furthermore, if a prisoner of war is finally convicted or if a sentence pronounc¬ 
ed on a prisoner of war in the first instance is a death sentence, the Detaining 
Power shall as soon as possible address to the Protecting Power a detailed com¬ 
munication containing: 

(1) the precise wording of the finding and sentence; 

(2) a summarized report of any preliminary inve.stigation and of the trial, em¬ 
phasizing in particular the elements of the prosecution and the defence; 

(3) notification, where applicable, of the establishment where the sentence will 
be served. 

The communications provided for in the foregoing sub-paragraphs shall be sent 

to the Protecting Power at the address previously made known to the Detaining 
Power. 

Article 108 

Execution of penalties. Penal regulations. 

Sentences pronounced on prisoners of war after a con\nction has become duly 
enforceable, shall be served in the same establishments and under the same condi¬ 
tions as in the case of members of the armed forces of the Detaining Power. These 
conditions shall in all cases conform to the requirements of health and humanity. 

A woman prisoner of war on whom such a sentence has been pronounced shall 
be confined in separate quarters and shall be under the supervision of women. 

In any case, prisoners of war sentenced to a penalty depriving them of their 
liberty shall retain the benefit of the proxdsions of Article.? 78 and 126 of the pre¬ 
sent Convention. Furthermore, they shall be entitled to receive and despatch cor¬ 
respondence, to receive at least one relief parcel monthly, to take regular exercise 
in the open air, to have the medical care required by their state of health, and the 
spiritual assistance they may desire. Penalties to which they may be subjected 
shall be In accordance with the provisions of Article 87, third paragraph. 

PART IV 

TERMINATION OF CAPTIVITY 

SECTION I 

DIRECT REPATRIATION AND ACCOMMODATION IN NEUTRAL COUNTRIES 

Article 109 

General observations. 

Subject to the provisions of the third paragraph of this Article, Parties to the 
conflict are bound to send back to their own country, regardless of number or rank, 
seriously wounded and seriously sick prisoners of war, after having cared for them 
until they are fit to travel, in accordance with the first paragraph of the following 
Article. 

Throughout the duration of hostilities, Parties to the conflict shall endeavour, 
with the co-operation of the neutral Powers concerned, to make arrangements for 
the accommodation in neutral countries of the sick and wounded prisoners of war 
referred to in the second paragraph of the following Article. They may in addi¬ 
tion conclude agreements with a view to the direct repatriation or internment in a 
neutral country of ablebodied prisoners of war who have undergone a long period 
of captivity. 
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No sick or injured prisoner of war who Is eligible for repatriation under the 
arst par^graoh of this ArUcle. may be repatriated against his will during hostilities. 

Article 110 

Cases ot repainatlon and accommodation. 

The following shall be repatriated direci:— 

(1) Incurably wounded and sick whose mental or physical fitness seems to have 
been gravely diminished. 

(2) Wounded and sick who, according to medical opinion, are not likely to recover 
within one year, whose condition requires treatment and whose mental or 
physical fitness seems to have been gravely diminished. 

(3) Wounded and sick who have recovered, but whose mental or physical fitness 
seems to have gravely and permanently diminished. 

The following may be accommodated in a neutral country:— 
tn Wounded and sick whose recovery may be expected within one year of the 
date of the wound or the beginning of the illness, if treatment in a neutral 
country might increase the prospects of a more certain and speedy recovery. 
(2) Prisoner.s of war whose mental or physical health, according to medical opin¬ 
ion. is seriously threatened by continued captivity, but whose accommodation 
in a neutral country might remove such a threat. 

The conditions which pri.soners of war accommodated in a neutral country must 
fulfil in order to permit their repatriation shall be fixed, as shall likewise their 
status, by agreement between the Powers concerned. In general, prisoners of war 
who have been accommodated in a neutral country, and who belong to the follow¬ 
ing categories, should be repatriated:— 

(1) Those whose state of health ha.s deteriorated so as to fulfil the condition.^ laid 
down for direct repatriation. 

(2) Those whose mental or physical powers remain, even after treatment, consi¬ 
derably impaired. 

If no special agreements arc concluded between the Parties to the conflict con¬ 
cerned, to determine the cases of disablement or sickness entailing direct repatria¬ 
tion or accommodation in a neutral country, such cases shall be settled in accord¬ 
ance with the principles laid down in the Model Agreement concerning direct re¬ 
patriation and accommodation in neutral countries of wounded and sick prisoners 
of war and in the Regulations concerning Mixed Medical Commissions annexed to 
the present Convention. 

Article 111 

Internment in a neutral country. 

The Detaining Power, the Power on which the prisoners of war depend, and 
a neutral Power agreed upon by those two Powers, shall endeavour to conclude 
agreements which wlil enable prisoners of war to be int<»»’nftd in the territory of 
the said neutral Power until the close of hostilities. 

Article 113 

Mixed Medical Commlssione. 

Upon the outbreak of hostilities. Mixed Medical Commissions shall be appoint¬ 
ed to examine sick and wounded prisoners of war, and to make all appropriate 
decisions regarding them. The appointment, duties and functioning of these Com¬ 
missions shall be in conformity with the provisions of the Regulations annexed to 
the present Convention. 

However, prisoners of war who, in the opinion of the medical authorities of the 
Detaining Power, are manifestly seriously injured or seriously sick, may be re¬ 
patriated without having to be examined by a Mixed Medical Commission. 

AHIcIe 113 

FriMDers entitled to examination by Mixed Medical Commissions. 

Besides those who are designated by the medical authorities of the Detaining 
Power, wounded or sick prisoners of war belonging to the categories Usted v>low 
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shall be entitled to present themselves for examination by the Mixed Medical Com¬ 
missions provided for in the foregoing Article:— 

(1) Wounded and sick proposed by a physician or surgeon who is of the same 
nationality, or a national of a Party to the conflict allied with the Power on 
which the said prisoners depend, and who exercises his functions in the camp. 

(2) Wounded and sick proposed by their prisoners' representative. 

(3) Wounded and sick proposed by the Power on which they depend, or by an 
organization duly recognised by the said Power and giving assistance to the 
prisoners. 

Prisoners of war who do not belong to one of the three foregoing categories may 
nevertheless present themselves for examination by Mixed Medical Commissions, 
but shall be examined only after those belonging to the said categories. 

The physician or surgeon of the same nationality as the prisoners who present 
themselves for examination by the Mixed Medical Commission, likewise the pri¬ 
soners’ representative of the said prisoners, shall have permission to be present at 
the examination. 

Article 114 

Prisoners meeting with accidents. 

Prisoners of war who meet with accidents shall, unless the injury is self-inflict¬ 
ed, have the benefit of the provisions of this Convention as regards repatriation or 
accommodation in a neutral country. 

Article 115 

Prisoners serving a sentence. 

No prisoner of war on whom a disciplinary punishment has been imposed and 
who is eligible for repatriation or for accommodation in a neutral country, may 
be kept back on the plea that he has not undergone his punishment. 

Prisoners of war detained in connection with a judicial prosecution or convic¬ 
tion and who are designated for repatriation or accommodation in a neutral coun¬ 
try, may benefit by such measures before the end of the proceedings or the com¬ 
pletion of the punishment, if the Detaining Power consents. 

Parties to the conflict shall communicate to each other the names of those who 
will be detained until the end of the proceedings or the completion of the punish¬ 
ment. 

Article 116 

Cost of repatriation. 

The costs of repatriating prisoners of war or of transporting them to a neutral 
country shall be borne, from the frontiers of the Detaining Power, by the Power 
on which the said prisoners depend. 

Article 117 

Activity after repatriation. 

No repatriated person may bo employed on active military service. 

SECTION n 

RELEASE AND REPATRIATION OF PRISONERS OF WAR AT 

THE CLOSE OF HOSTILITIES 

Article US 

Release and repatriation. 

Prisoners of war shall be released and repatriated without delay after the ces¬ 
sation of active hostilities. 

In the absence of stipulations to the above effect in any agreement concluded 
between the Parties to the conflict with a view to the cessation of hostilities or 
failing any such agreement, each of the Detaining Powers shall itself establish and 
execute without delay a plan of repatriation in conformity with the principle laid 
down in the foregoing paragraph. 

In either case, the measures adopted shall be brought to the knowledge of the 
prisoners of war. 
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The costs of repatriation of prisoners of war shall in nil cases be equitably ap¬ 
portioned between the Detaining Power and the Power on which the prisoners de¬ 
pend. This apportionment shall be carried out on the following basis: 

ta) If the two Powers are contiguous, the Power on w'hich the prisoners of war 

depend shall bear the cost of repatriation from the frontiers of the Detaining 
Power. 

Ib) If the two Powers are not contiguous, the Detaining Power shall hear the 
costs of transport of prisoners of war over its ow'n territory as far as its 
frontier or its port of embarkation nearest to the territory of the Powder on 
which the prisoners of war depend. The Parties concerned shall agree be¬ 
tween themselves as to the equitable apportionment of the remaining costs 
Of the repatriation. The conclusion of this agreement shall in no circumstan¬ 
ces justify any delay in the repatriation of the prisoners of war. 

Article 119 

Details of procedure. 

Repatriation shall be effected in conditions similar to those laid down in Arti¬ 
cles 46 to 48 inclusive of the present Convention for the transfer of prisoners of 

war, having regard to the provisions of Article 118 and to those of the following 
paragraphs. 

On repatriation, any articles of value impounded from prisoners of war under 
Article 18, and any foreign currency which has not been converted into the currency 
of the Detaining Power shall be restored to them. Article.s of value and foreign 
currency which, for any reason whatever, are not restored to pri.soners of war on 
repatriation, shall be despatched to the Information Bureau set up under Article 122. 

Prisoners of war shall be allowed to take with them their personal effects, and 
any correspondence and parcels which have arrived for them. The weight of such 
baggage may be limited, if the conditions of repatriation so require, to what each 
prisoner can reasonably carry. Each prisoner shall in all cases be authorised to 
carry at least twenty-flve kilograms. 

The other personal effects of the repatriated prisoner shall be, left in the charge 
of the Detaining Power which shall have them forwarded to him as soon as it has 
concluded an agreement to this effect, regulating the conditions of transport and 
the payment of the costs involved, with the Power on which the prisoner depends. 

Prisoners of war against whom criminal proceedings for an indictable offence 
art pending may be detained until the end of such proceedings, and. if necessary, 
until the completion of the punishment. The same shall apply to prisoners of war 
already convicted for an indictable offence. 

Parties to the conflict shall communicate to each other the names of any pri¬ 
soners of war who are detained until the end of the proceedings or until punish¬ 
ment has been completed. 

By agreement between the Parties te the conflict, commissions shall be estab¬ 
lished for the purpose of searching for dispersed prisoners of war and o£ assuring 
their repatriation with the least possible delay. — 


SECTION ni 

DEATH OF PRISONERS OF WAR 

Article 120 

Wills, death certificates, burial, cremation. 

Wills of prisoners of war shall be drawn up se as to satisfy the conditions of 
validity required by the legislation of their country of origin, which will take steps 
to inform the Detaining Power of its requirements in this respect. At the request 
Of the prisoner of war and, in all cases, after death, the will shall be transmitted 
Without delay to the Protecting Power; a certified copy shall be sent to the Central 
Agency. 

Death certificates, in the form annexed to the present convention, or lists certl- 
fled by a responsible officer, of all persons who die as prisoners of war shall be 

**A** In the citations stands for AIR 
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foTwsrriecl a? rapidly as possible to the Prisoner of War Information Bureau estab- 
Hshod in accordance with Art. 122. The death certificates or certified lists shall 
show particulars of identity as set out in the third paragraph of Article 17, and 
also the date and place of death, the cause of death, the date and place of burial 
and all particulars necessary to identify the graves. 

The burial or cremation of a prisoner of war shall be preceded by a medical 
examination of the body with a view to confirming death and enabling a report 
to be made and, where necessary, establishing identity. 

The detaining authorities shall ensure that prisoners of war who have died in 
captivity are honourably buried, if possible according to the rites of the religion to 
which they belonged, and that their graves are respected, suitably maintained and 
marked so as to be found at any time. Wherever possible, deceased prisoners of 
war who depended on the same Power shall be interred in the same place. 

Deceased prisoners of war shall be buried in individual graves unless unavoid¬ 
able circumstances require the use of collective graves. Bodies may be cremated 
only for imperative reasons of hygiene, on account of the religion of the deceased 
or in accordance with his express wish to this effect. In case of cremation, the 
fact shall be stated and the reason given in the death certificate of the deceased. 

In order that graves may always be found, all particulars of burials and graves 
shall be recorded with a Graves Registration Service established by the Detaining 
Power. Lists of graves and particulars of the prisoners of war interred in ceme¬ 
teries and elsewhere shall be transmitted to the Power on which such prisoners of 
war depended. Responsibility for the care of these graves and for records of any 
subsequent moves of the bodies shall rest on the Power controlling the territory, if 
a Party to the present Convention. These provisions shall also apply to the ashes 
which shall be kept by the Graves Registration Service until proper disposal there¬ 
of in accordance with the wishes of the home country. 

Article m 

Prisoners killed or in.lured in special circumstances. 

Every death or serious injury of a prisoner of war caused or suspected to have 
been caused by a sentry, another prisoner of war, or any other person, as well as 
any death the cause of which is unknown, shall be immediately followed by an 
official enquiry by the Detaining Power. 

A communication on this subject shall be sent immediately to the Protecting 
Power, statements shall be taken from witnesses, especially from those who are 
pri.soners of war, and a report including such statements shall be forwarded to the 

Protecting Power, 

If the enquiry Indicates the guilt of one or more persons, the Detaining Power 
shall take all measures for the prosecution of the person or persons responsible. 


PART V 

INFORMATION BUREAUX AND RELIEF SOCTE'^IF.S FOR 

PRISONERS OF WAR 

Article IM 

National Bureaux 

Upon the outbreak of a conflict and in all cases of occupation, each of the Par¬ 
ties to the conflict shall institute an official Information Bureau for pnsoners of 
war who are in its power. Neutral or non-belligerent Powers who may have 
received within their territory persons belonging to one of the categori^ referred 
to in Article 4. shall take the same action with respect to such persons. The Power 
concerned shall ensure that the Prisoners of War Information Bureau is provi^ 
with the necessary accommodation, equipment and staff to ensure ^ efficient woo¬ 
ing It shall be at liberty to employ prisoners of war in suen a Bureau 
conditions laid down in the Section of the present Convention dealing with worli 

by prisoners of war. - « 

Within the shortest possible period, each of the Parties to the conflict shall gi^ 

its Bureau the information referred to in the fourth, fifth 

this Article regarding any enemy person belonging to one of the categories refer 
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red to in Article 4, who has fallen into its power. Neutral or non-belligerent 
Powers shall take the same action with regard Lo persons belonging to such cate¬ 
gories whom they have received within their territory. 

The Bureau shall Immediately forward such information by the most rapid 
means to the Powers concerned through the intermediary of the Protecting Powers 
and likewise of the Central Agency provided for in Article 123. 

This information shall make it possible quickly to advise the next of kin con¬ 
cerned. Subject to the provisions of Article 17, the information fhall include, in 
so far as available to the Information Bureau, in respect of each prisoner of war, 
his surname, first names, rank, army, regimental, personal or serial number, place 
and full date of birth, indication of the Power on which he depends, first name of 
the father and maiden name of the mother, name and address of the person to be 
informed and the address to which correspondence for the prisoner may be sent. 

The Information Bureau shall receive from the various departments concerned 
information regarding transfers, releases, repatriations, escapes, admission to hospi¬ 
tal, and deaths, and shall transmit such information in the manner described in the 
third paragraph above. 

Likewise, information regarding the state of health of prisoners of war who are 
seriously ill or seriously wounded shall be supplied regularly, every week if pos¬ 
sible. 

The Information Bureau shall also be responsible for replying to all enquiries 
sent to it concerning prisoners of war, including those who have died in captivity; 
it will make any enquiries necessary to obtain the information which is asked for 
if this is not in its possession. 

All written communications made by the Bureau shall be authenticated by a 
signature or a seal. 

The Information Bureau shall furthermore be charged with collecting all per¬ 
sonal valuables, including sums in currencies other than that of the Detaining 
Power and documents of importance to the next of kin. left by nrisoners of war 
who have been repatriated or released, or who have escaped or died, and shall for¬ 
ward the said valuables to the Powers concerned. Such articles .shall be sent by 
the Bureau in sealed packets which shall be accompanied by statements giving clear 
and full particulars of the identity of the person to whom the article? belonged, 
and by a complete, list of the contents of the parcel. Other persona! effects of 
such prisoners of war shall be transmitted under arrangements agreed upon be¬ 
tween the Parties to the conflict concerned. 

Article 123 

Central Agency. 

A Central Prisoners of War Information Agency shall be created in a neutral 
country. The International Committee of the Red Cross shall, if it deems necessary, 
propose to the Powers concerned the organization of such an Agency. 

The function of the Agency shall be to collect all the information it may obtain 
through official or private channels respecting prisoners of war, and ts transmit It 
as rapidly as possible to the country of origin of the prisoners of war or to the 
Power on which they depend. It shall receive from the Parties to the conflict all 
facilities for effecting such transmissions. 

The High Contracting Parties, and in particular those whose nationals benefit 
by the services of the Central Agency, are requested to give the said Agency the 
financial aid It may require. 

The foregoing provisions shall in no way be interpreted as restricting the hu¬ 
manitarian activities of the International Committee of the Red Cross, or of the relief 
Societies provided for in Article 125. 

Article 124 

Exempilon from charges. 

The National Information Bureaux and the Central Information Agency shall 
•njoy free postage for mail, likewise all the exemptions provided for In Article 74, 
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and further, so far as possible, 
greatly reduced rates. 


exemption from telegraphic charges or, at least, 
Article 125 


Relief societies and other organizations. 

Subject to the measures which the Detaining Powers may consider essential to 
ensure their security or to meet any other reasonable need, the representatives of 
religious organizations, relief societies, or any other organization assisting prisoners 
of war, shall receive from the said Powers, for themselves and their duly accredited 
agents, all necessary facilities for visiting the prisoners for distributing relief sup¬ 
plies and material, from any source, intended for religious, educational or recreative 
purposes, and for assisting them in organising their leisure time within the camps. 
Such societies or organizations may be constituted in the territory of the Detaining 
Power or in any other country, or they my have an international character. 

The Detaining Power may limit the number of societies and organizations 
whose delegates are allowed to carry out their activities in its territory and under 
its supervision, on condition, however, that such limitation shall not hinder the 
elective operation of adequate relief to all prisoners of war. 

The special position of the International Committee of the Red Cross In this 
field shall be recognised and respected at all limes. 


As soon as relief supplies or material intended for the abovementioned purposes 
are handed over to prisoners of war. or very shortly afterwards, receipts for each 
consignment, signed by the prisoner's representative, shall be forwarded to the 
relief society or organization making the shipment. At the same time, receipts for 
these consignments shall be supplied by the administrative authorities responsible 

for guarding the prisoners. 

PART VI 

EXECUTION OF THE CONVENTION 


SECTION I 

general provisions 


Article 126 

Supervision. 

Representatives or delegates of the Protecting Power shall hove permisrion to 
go to all places where prisoners of war may be, particularly to places of intern¬ 
ment, imprisonment and labour, and shall have access to all premises occupied by 
prisoners of war; they shall also be allowed to go to the places of departure, pass¬ 
age and arrival of prisoners who are being transferred. They shall be able to inter¬ 
view the prisoners, and in particular the prisoners' representatives, without wit¬ 
nesses, either personally or through an interpreter. 

Representatives and delegates of the Protecting Powers shall have full liberty 
to select the places they wish to visit. The duration and frequency of these visits 
shall not be restricted. Visits may not be prohibited except for reasons of impera¬ 
tive military necessity, and then only as an exceptional and temporary measure. 

The Detaining Power and the power on which the said prisoners of war depend 
may agree, if necessary, that compatriots of these prisoners of war be permitted to 

participate in the visits. 

The delegates of the International Committee of the Red Cross shall enjoy the 
same prerogatives. The appointment of such delegates shall be submitted to the 
approval of the Power detaining the prisoners of war to be visited. 

Article 127 


Dissemination of the Convention. . 

The High Contracting Parties undertake, in time of peace as in time of war, to 

disseminate the text of the present Convention as widely as possible in their res¬ 
pective countries, and, in particular, to include the study thereof in their program- 
Ls of military and. if possible, civil instruction, so that the principles thereof may 
become known to aU their armed forces and to the entire population. 
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Any military or other authorities who in time of war assume responsibilities 
in respect of prisoners of war, must possess the text of the Convention and be spe¬ 
cially instructed as to its provisions. 

Article 128 

Translations, Rules of application. 

The High Contracting Parties shall communicate to one another through the 
Swiss Federal Council and, during hostilities, through the Protecting Power'^. the 
official translations of the present Convention, as well as the laws and regulations 
which they may adopt to ensure the application thereof. 

Article 129 

Penal sanctions. 

I. General observations. 

The High Contracting Parties undertake to enact any legislation necessary to 
provide effective penal sanctions for persons committing, or ordering to conimit- 
ted, any of the grave breaches of the present Convention® defined in the following 
Article. 

Each High Contracting Party shall be under the obligation to search for per¬ 
sons alleged to have committed, or to have ordered to be committed, such grave 
breaches, and shall bring such persons, regardless of their nationality, before its 
own Courts. It may also, if it prefers, and in accordance with the provisions of 
its own legislation, hand such persons over for trial to another High Contracting 
Party concerned, provided such High Contracting Party has made out a prima facie 
case. 

Each High Contracting Party shall take measures necessary for the suppression 
cf all acts contrary to the provisions of the present Convention other than the grave 
breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of proper 
trial and defence, which shall not be less favourable than those provided by Arti¬ 
cle 105 and those following of the present Convention. 

[a] See Section 3 of this Act. 

Article 130 

n. Grave breaches. 

Grave breaches to which the preceding Article relates shall be those Involving 
any of the following acts, if committed against persons or property protected by 
the Convention: wilful killing, torture or inhuman treatment, including biological 
experiments, wilfully causing great suffering or serious injury to body or health, 
compelling a prisoner of war to serve in the forces of the hostile Power, or wilfully 
depriving a prisoner of war of the rights ofl fair and regular trial prescribed in this 
Convention. 

Article 131 

HI. Responsibilities of the Contracting Parties. 

No High Contracting Party shall be allowed to absolve itself or any other High 
Contracting Party of any liability incurred by itself or by another High Contract¬ 
ing Party in respect of breaches referred to in the preceding Article. 

Article 132 

Enquiry procedure. 

At the request of a Party to the conflict, an enquiry shall be instituted, in a 
manner to be decided between the Interested Parties, concerning any alleged viola¬ 
tion of the Convention. 

If agreement has not been reached concerning the procedure for the enquiry, 
the Parties should agree on the choice of an umpire who will decide upon the pro¬ 
cedure to be followed. 

Once the violation has been established, the Parties to the conflict shall put an 
end to it and shall repress it with the least possible delay. 
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SECTION II 
FINAL PROVISIONS 

Article 133 

Languages. 

The present Convention is established in English and in French. Both texts 
are equally autlientic. 

The Swiss Federal Council shall arrange for official translations of the Convene 
tion to be made in the Russian and Spanish languages. 

Article 134 

Relation to the 1929 Convention, 

The present Convention replaces the Convention of July 27, 1929, in relations 
between the High Contracting Parties. 

Article 135 

Relation to the Hague Convention. 

In the relations between the Powers which are bound by the Hague Convention 
respecting the Law and Customs of War on Land, whether that of .Tuly 29. 1899. or 
that of October 18 1907, and which are parties to the present Convention, this last 
Convention shall be complementary to Chapter TI of the Regulations annexed to the 
abnvementioned Conventions of The Hague. 

Article 138 


Signature. 

The present Convention, which bears the date ct this day. is open to signature 
until February 12. 1950. in the name of the Power represented at the Conference 
which opened at Geneva on April 21. 1949; furthermore, by Powers not represented 
at that Conference, but which are parties to the Convention of July 27, 1929. 

Article 137 

Ratification. 

The present Convention shall be ratified as soon as possible and the ratification 
shall he deposited at Berne. 

A record shall be drawn of the deposit of each instrument of ratification and 
certified copies of this record shall be transmitted by the Swiss Federal Council to 
all tl'c Powers in whose name the Convention has been signed, or whose accession 
has been notified. 

Article 138 

Coming into force. 

The present Convention shall come into force six months after not less than two 

Instruments of ratification have been deposited. 

Thereafter, it shall come into force for each High Contracting Party six months 

after the deposit of the instrument of ratification. 

Article 139 

Accession. 

From the date of its coming into force, it shall be open to any Power in whosa 
name the present Convention has not been signed to accede to this Convention. 


Article 140 

Notification of accession. 

Accessions shall be notified in writing to the Swiss Federal Council, and ^hall 
take effect six months after the date on which they are received. 

The Swiss Federal Council shall communicate the accessions to all the Powers 
in whose name the Convention has been signed or whose accession has been noti¬ 
fied. 

AHlcIe 141 

Immediate effect. 

The situations provided for in Articles 2 and 3 shall give immediate effect to 
ratifications deposited and accessions notified by the parties to the conflict before 
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or after the beginning of hostilities or occupation. The Swiss Federal Council shall 
communicate by the quickest method any ratifications or accessions received from 
Parties to the conflict, 

4rtlcle 142 

Denunciation, 

Each of the High Contracting Parties shall be at liberty to denounce the present 
Convention. 

The denunciation shall be notified in writing to the Swiss Federal Council, 
which shall transmit it to the Governments of all the High Contracting Parties. 

The denunciation shall take effect one year after the notification thereof has 
been made to the Swiss Federal Council. However, a denunciation of which notifi¬ 
cation has been made at a time when the denouncing Power is involved in a con¬ 
flict shall not take effect until peace has been concluded, and until after operations 
connected with release and repatriation of the persons protected by the present 
Convention has been terminated. 

The denunciation shall have effect only in respect of the denouncing Power, It 
shall in no way impair the obligations which the parties to the conflict shall remain 
.bound to fulfil by virtue of the principles of the law of nations, as the result from 
the usages established among civilised peoples, from the laws of humanity and the 
dictates of the public conscience. 

Article 143 

Registration with the United Nations. 

The Swiss Federal Council shall register the present Convention with the Se¬ 
cretariat of the United Nations. The Swiss Federal Council shall also inform the 
Secretariat of the United Nations of all ratifications, acce.s.sions and drnuncialions 
received by it with respect to the present Convention. 

In witness whereof the undersigned, having deposited their respective full 
powers, have signed the present Convention. 

Done at Geneva this twelfth day of August, 1949, in the English and French 
languages. The original shall be deposited in the Archives of the Swiss Confedera¬ 
tion, The Swiss Federal Council shall transmit certified copies thereof to each of 
the signatory and acceding States. 

THE FOURTH SCHEDULE 

(See Section 2) 

GENEVA CONVENTION RELATIVE TO THE PROTECTION OF CIVILIAN 

PERSONS IN TIME OP WAR OF AUGUST 12, 1949. 

The undersigned Plenipotentiaries of the Governments repre.«ented at the Dip¬ 
lomatic Conference held at Geneva from April 21 to August 12. 19-19. for the pur¬ 
pose of establishing a Convention for the Protection of Civilian Persons in Time 
of War, have agreed a.s follows; 

PART I 

GENERAL PROVISIONS 
Article 1 

Respect for the Convention. 

The High Contracting Parties undertake to respect and to ensure respect for 
the present Convention In all circumstances. 

Article Z 

Application of the Convention. 

In addition to the provisions which shall be implemented in peace time, the 
present Convention shall apply to all cases of declared war or of any other arm- 


Schedule IV 

<1) True annexation is only so when the 
territory is conquered and subjugated. A 
3970 SC S29 (336). 

t2} Article 47 does not apply to a case 


where conquest by title is firmly establish¬ 
ed. A 1968 Goa 17 (27): 1968 Cri LJ 316. 

(3) Construction of the Convention is a 
question of law. A 1968 Goa 60 (62) ; 1968 
Cri LJ 316. 
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ed conflict which may arise between two or more of the High Contracting P 2 irties, 
even if the state of war is not recognised by one of them. 

The Convention shall also apply to all cases of partial or total occupation of 
the territory of a High Contracting Party, even if the said occupation meets with 
no armed resistance. 

Although one of the Powers in conflict may not be a party to the present Con¬ 
vention, the Powers who are parties thereto shall remain bound by it in their 
mutual relations. They shall furthermore be bound by the Convention in relation 
to the said Power, if the latter accepts and applies the provisions thereof. 

Article 3 

Conflicts not of an International character. 

In the case of armed conflict not of an international character occurring in 
the territory of one of the High Contracting Parties, each Party to the conflict 
shall be bound to apply, as a minimum, the following provisions: 

(1) Persons taking no active part in the hostilities, including members of arm¬ 
ed forces who have laid down their arms and those placed hors de combat by sick- 
nes.s, wounds, detention, or any other cause, shall in all circumstances be treated 
humanely, without any adverse distinction founded on race, colour, religion or 
faith, sex, birth or wealth or any other similar criteria. 

To this end the following acts are and shall remain prohibited at any time 
and in any place whatsoever with respect to the abovementioned persons: 

(a) violence to life and persons in particular murder of all kinds, mutilation, 
cruel treatment and torture? 

(b) taking of hostages; 

(c) outrages upon personal dignity, in particular humiliating and degrading treat¬ 
ment; 

■(d) the passing of sentences and the carrying out of executions without previ¬ 
ous judgment pronounced by a regularly constituted Court, affording all 
judicial guarantees which are recognised as Indispensable by civilized 
peoples. 

(2) The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the 
Red Cross, may offer its services to the Parties to the conflict. 

Parties to the conflict should further endeavour to bring into force, by means 
of special agreements, all or part of the other provisions of the present Conven¬ 
tion. 

The application of the preceding provisions shall not affect the legal status ol 
the Parties to the conflict. 

Article 4 

Definition of protected persons. 

Persons protected by the Convention are those who, at a given moment and 
!n any manner whatsoever, find themselves, In case of a conflict or occupation, 
in the hands of a Party to the conflict or occupying Power of which they are not 
nationals. 

Nationals of a State which is not bound by the Convention are not protected 
by it. Nationals of neutral State who find themselves In the territory of a belli¬ 
gerent State, and nationals of a co-belligerent State, shall not be regarded as 
protected persons while the State of which they are nationals has normal diplo¬ 
matic representation in the State in whose hands they are. 

The provisions of Part II are however, wider In application, as defined In 
Article 13. 

Persons protected by the Geneva Convention for the Amelioration of the 
dition of the Wounded and Sick in Armed Forces In the Field® of August 12,194^ 
or by the Geneva Convention for the AmeUoration of Condition of Wounded, SI« 
and Shipwrecked Members of Armed Forces at Sea® of August 12, 1949, or by W 
Geneva Convention relative to the Treatment of Prisoners of War® of August la, 
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1949, shall not be considered as protected persons within the meaning of the pre¬ 
sent Convention. 

[a] See Schedules I, II and III, respectively. 

Article 5 

Derogations. 


* territory of a Party to the conflict, the latter Is satisried that 

an individual protected person is definitely suspected of or engaged in activities 

hostile to the security of the State, such individual person shaU not be entitled to 

such rights and privileges under the present Convention as would if exer- 

cised in the favour of such individual person, be prejudicial to the security of 
such State. 

Where In occupied territory an individual protected person is detained as a 
Spy or saboteur, or as a person under definite suspicion of activity liostile to the 
security of the Occupying Power, such person shall in those cases where absolute 
military security so requires, be regarded as having forfeited rights of communica¬ 
tion under the present Convention. 


In each case, such persons shall nevertheless be treated with humanity and. 
In case of trial, shall not be deprived of the rights of fair and regular trial pre- 
SCTited by the present Convention. They shall also be granted the full rights and 
privileges of a protected person under the present Convention at the earliest date 
consistent with the security of the State cr Occupying Power, as the case may be. 

Article 6 

Beginning and end of application. 

The present Convention shall apply from the outset of any conflict or occupa¬ 
tion mentioned in Article 2. 


In the territory of Parties to the conflict, the application of the present Con¬ 
vention shall cease on the general close of military operations. 

occupied territorj', the application of the present Convention 
ever Seneral close of military operations! how- 

the duration of the occupation, to 

to^ ht Vr the functions of government in such terri- 

12 27 90 following Articles of the present Convention: 1 to 

rIaera°^r®«,rrTr >^Pa‘'-*a«on or re-establishment may take 

Hon meanwhile continue to benefit by the present Conven- 


Special agreements. 


Article 7 


I 


SB lOS ^‘nT*iT 9 provided for in Articles II, 14, 15, 17, 

86, 108, 109, 132. 133 and 149, the High Contracting Parties may conclude othe" 

S^Tke^ concerning which they may deem it suitable to 

ton of nrlirted ™r’°"' ®hall adversely affect the situa- 

Huht, ^ by the present Convention, nor restrict the 

rights which it confers upon them. 

Protected persons shall continue to have the benefit of such agreements as 
Img as the Convention is applicable to them, except where express provisions to 

where mT"' the aforesaid or in subsequent agreements,’ or 

where more favourable measures have been taken with regard to them by one or 
Other of the Parties to the conflict. ^ 


Article 8 

Non-renunciation of rights. 

Protected persons may In no circumstances renounce in part or in entirety the 
rights secured to them by the present Convention, and by the special agreements 
referred to In the foregoing Article, if such there be. 


"A” in the citations stands for AIR 
[Vol. 20] 4 A. M. 9 
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Article 9 


The present Convention shall be applied with the co-operation and under the 
scrutiny of the Protecting Powers whose duty it is to safeguard the interests of 
the Parties to the conflict. For this purpose, the Protecting Powers may appoint, 
apart from their diplomatic or consular staff, delegates from amongst their own 
nationals or the nationals of other neutral Powers. The said delegates shall be 
subject to the approval of the Power with which they are to carry out their 
duties. 

The Parties to the conflict shall facilitate to the greatest extent possible the 
task of the representatives or delegates of the Protecting Powers. 

The representatives or delegates of the Protecting Powers shall not in any case 
exceed their mission under the present Convention. They shall, in particular, take 
account of the imperative necessities of security of the State wherem they carry 
out their duties. 

Article 10 


Activities of the International Committee of the Red Cross. 

The provisions of the present Convention constitute no obstacle to the humani¬ 
tarian activities which the International Committee of the Red Cross or any other 
impartial humanitarian organization may subject to the consent of the Parties to 
the conflict concerned, undertake for the protection of civilian persons and for 
their relief. 

Article IT 

Substitutes for Protecting Power. 

The High Contracting Parties may at any time agree to entrust to an orga¬ 
nization which offers all guarantees of impartiality and efficacy the duties Incum¬ 
bent on the Protecting Powers by virtue of the present Convention. 

When persons protected by the present Convention do not benefit or cease to 
benefit, no matter for what reason, by the activities of a Protecting Power or of 
an organization provided for in the first paragraph above, the Detaining Power 
shall request a neutral State, or such an organization, to undertake the functions 
performed under the present Convention by a Protecting Power designated by the 
Parties to a conflict. 

If protection cannot be arranged accordingly, the Detaining Power shall re¬ 
quest or shall accept, subject to the provisions of this Article, the offer of the 
services of a humanitarian organization, such as the International Committee of 
the Red Cross, to assume the humanitarian functions performed by Protecting 
Powers under the present Convention. 

Any neutral Power or any organization invited by the Power concerned or 
offering itself for these purposes, shall be required to act with a sense of respon¬ 
sibility towards the Party to the conflict on which persons protected by the pre¬ 
sent Convention depend, and shall be required to furnish sufficient assurances 
that it is In a position to undertake the appropriate functions and to discharge 
them impartially. 

No derogation from the preceding provisions shall be made by special agree¬ 
ments between powers one of which is restricted, even temporarily, in its freedom 
to negotiate with the other Power or its allies, by reason of military events more 
particularly where the whole, or a substantial part of the territory of the said 
Power is occupied. 

Whenever in the present Convention mention Is made of a Protecting 
such mention applies to substitute organizations in the sense of the present Artl- 

Cl0, 

The provisions of this Article shall extend and be adapted to eases of nationab 
of a neutral State who are in occupied territory or who find themselves m the 
territory of billigerent State in which the State of which they are nationals has not 

normal diplomatic representation. 
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Article 12 

Conciliation Procedure. 

In case where they deem it advisable in the interest of prutecled peisons, par¬ 
ticularly in cases of disagreement between the Parties to the conflict as to the ap¬ 
plication or interpretation of the provisions of the present Convention, the Pro¬ 
tecting Powers shall lend their good offices with a view to settling the disagree¬ 
ment 

For this purpose, each of the Protecting Powers may, either at the invitation 
of one Party or on its own initiative, propose to the Parties to the conflict a 
meeting of their representatives, and in particular of the authorities responsible 
for protected i)ersons, possibly on neutral territory suitably chosen. The Parties 
to the conflict shall be bound to give effect to the proposals made to them for 
this purpose. The Protecting Powers may, if necessary, propose for approval by 
the Parties to the conflict, a person belonging to a neutral Power, or delegated by 
the International Committee of the Red Cross, who shall be invited to take part 
In such a meeting. 

PART II 

GENERAL PROTECTION OF POPULATIONS AGAINST CERTAIN 

CONSEQUENCES OF WAP 

Article 13 

Field of application of Part n. 

The provisions of Part It cover the whole of the populations of the countries 
In conflict without any adverse distinction based, in particular, on race, national¬ 
ity, religion or political opinion, and are intended to alleviate tlie sufferings caus¬ 
ed by war. 

Article 14 

Hospital and safety zones and localities. 

In lime of peace, the High Contracting Parties and, after the outbreak of hos¬ 
tilities, the Parties thereto, may establish in their own territory and, if the need 
arises, in occupied areas, hospital and safety zones and localities so organized as 
to protect from the effect of war. wounded, sick and aged per.sons, children under 
fifteen, expectant mothers and mothers of children under seven. 

Upon the the outbreak and during the course of hostilities, the Parties concern¬ 
ed may conclude agreements on mutual recognition of the zones and localities they 
have created. They may for this purpose implement the provisions of the Draft 
Agreement annexed to the present Convention, with such amendments as they may 
consider necessary. 

The Protecting Powers and the International Committee of the Red Cross are 
Invited to lend their good offices in order to facilitate the institution and recogni¬ 
tion of these hospitals and safety zones and localities. 

Article 15 

Neutralised zones. 

Any Party to the conflict may, either direct or through a neutral State or 
some humanitarian organization, propose to the adverse Party to establish, in the 
regions where fighting is taking place, neutralized zones intended to shelter from 
the effects of war the following persons, without distinction 

(a) wounded and sick combatants or non-combatants; 

(b) civilian persons who take no part in hostilities, and who, while they reside 
in the zones, perform no work of a military character. 

When the Parties concerned have agreed upon the geographical position, ad¬ 
ministration, food supply and supervision of the proposed neutralized zone, a writ¬ 
ten agreement shall be concluded and signed by the representatives of the Parties 
to the conflict. The agreement shall fix the beginning and the duration of the 
neutralization of the zone. i 

Article 16 - 

Wounded and sick. I. General protection. 

The wounded and sick, as well as the infirm, and expectant mothers, shall be 
the object of particular protection ’ and respect. 
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As far as military considerations allow, each Party to the conflict shall facili¬ 
tate the steps taken to search for the killed and wounded, to assist the shipwreck¬ 
ed and other persons exposed to grave danger, and to protect them against pillage 
end illtreatment. 

Article \7 

II. Evacuation. 

The Parties to the conflict shall endeavour to conclude local agreements for 
the removal from besieged or encricled areas of wounded, sick, infirm, and aged 
persons, children and maternity cases, and for the passage of ministers of all reli¬ 
gions, medical personnel and medical equipment on their way to such areas. 

Article 18 

III. Protection of hospitals. 

Civilian hospitals organized to give care to the wounded and sick, the infirm 
and maternity cases, may in no circumstances be the object of attack but shall at 
all times be respected and protected by the Parties to the conflict. 

States which are Parties to a conflict shall provide all civilian hospitals with 
certificates showing that they are civilian hospitals and that the buildings which 
they occupy are not used for any purpose which would deprive these hospitals of 
protection in accordance with Article 19. 

Civilian hospitals shall be marked by means of the emblem provided for in 
Art. 38 of the Geneva Convention for the Amelioration of the Condition of the 
Wounded and Sick in Armed Forces in the Fields of August 12, 1949, but only if 
so authorized by the State. 

The Parties to the conflict shall, in so far as military considerations permit, 
take the necessary steps to make the distinctive emblems indicating civilian hospi¬ 
tals clearly visible to the enemy land, air and naval forces in order to obviate 
the possibility of any hostile action. 

In view of the dangers to which hospitals may be exposed by being close to 
military objectives, it is recommended that .such hospitals be situated as far as 
pos.sible from such objectives. 

[a] See Schedule I. 

Article 19 

IV. Discontinuance of protection of hospitals. 

The protection to which civilian hospitals are entitled shall not cease unless 
they are used to commit, outside their humanitarian duties, acts harmful to the 
enemy. Protection may however, cease only after due warning has been given, 
naming, in all appropriate cases, a reasonable time limit, and after such warning 
has remained unheeded. 

The fact that sick or wounded members of the armed forces are nursed in 
these hospitals, or the presence of small arms and ammunition taken from such 
combatants which have not yet been handed to the proper service, shall not be 
considered to be acts harmful to the enemy. 

Article 20 

V. Hospital staff. 

Persons regularly and solely engaged in the operation and administration o 
civilian ho.spitals, including the personnel engaged in the search for, removal and 
transporting of and caring for wounded and sick civilians, the infirm and mater¬ 
nity cases shall be respected and protected. 

In occupied territory and in zones of military operations, the above personnel 
shall be recognisable by means of an identity card certifying their status, bearmg 
the photograph of the holder and embossed with the stamp of the responsible au¬ 
thority, and also by means of a stamped, water resistant armlet which they shaU 
wear on the left arm while carrying out their duties. This armlet shall be issued 
by the State and shall bear the emblem provided for in Article 38 of the 
Convention for the Amelioration of the Condition of the Wounded and Sick m 

Armed Forces in the Field^ of August 12, 1949. 

Other personnel who are engaged in the operation and administration of civi¬ 
lian hospitals shall be entitled to respect and protection and to wear the armies 
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« 

as provided in and under the conditions prescribed in this Article, while they are 

employed on such duties. The identity card shall state the duties on which they 
are employed. 

The management of each hospital shall at all times hold at the disposal of the 
competent national or occupying authorities an up-to-date list of such personnel, 

[a] See Schedule I, 

Article 21 

VI. Land and sea transport. 

Convoys of vehicles or hospital train.'? on land or specialty provided vessels on 
sea, comreying wounded and sick civilians, the infirm and maternity cases, shall 
be respected and protected in the same manner as the hospitals provided for in 
Article 18, and shall be marked, with the consent of the State, by the display of 
the distinctive emblem provided for in Article 38 of the Geneva Convention for 
the Amelioration of the Condition of the Wounded and Sick in Armed Forces in 
the Field* of August 12, 1949 
[a] See Sch. I. 

Article 22 

VII. Air transport. 

Aircraft exclusively employed for the removal ot wounded and sick civilians, 
the infirm and maternity cases, or for the transport of medical personnel and 
equipment, shall not be attacked, but shall be respected while flying at heights, 
times and on routes specifically agreed upon between all the Parties to the con¬ 
flict concerned. 

They may be marked with the distinctive emblem provided for in Article 38 
of the Geneva Convention for the Amelioration of the Condition of the Wounded 
and Sick in Armed Forces in the Field* of August 12, 1949. 

Unless agreed otherwise flights over enemy or enemy occupied territory are 
prohibited. 

Such aircraft shall obey every summons to land. In the event of a landing 
thus imposed, the aircraft with its occupants may continue its flight after exam¬ 
ination, if any. 

[a] See Sch. I. 

Article 23 

Constgnmeni of medical supplies, food and clothing. 

Each High Contracting Party shall allow the free passage of all consignments 
of medical and hospital stores and objects necessary for religious worship intend¬ 
ed only for civilians of another High Contracting Party, even if the latter is its 
adversary. It shall likewise permit the free passage of all consignments of essen¬ 
tial foodstuffs, clothing and tonics intended for children under fifteen, expectant 
mothers and maternity cases. 

The obligation of a High Contracting Party to allow the free passage of the 
consignments indicated in the preceding paragraph is subject to the condition that 
this Party is satisfied that there are no serious reasons for fearing: 

(a) that the consignments may be diverted from their destination, 

(b) that the control may not be effective, or 

(c) that a definite advantage may accrue to the military efforts or economy of 
the enemy through the substitution of the above mentioned consignments for 
goods which would otherwise be provided or produced by the enemy or 
through the release of such material, service* or facilities as would other¬ 
wise be required for the production of such goods. 

The Power which allows the passage of the consignments Indicated In the 
first paragraph of this Article may make such perraission conditional on the dis- 
trlbuition to the persons benefited thereby being m«de under the local supervision 
of the Protecting Powers. 

Such consignments shall be forwarded as rapidly as possible, and the Power 
which permits their free passage shall have the right to prescribe the technical 
arrangements under which such passage Is allowed. 
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Article 24 

Measures relating to child welfare. 

The Parties to the conflict shall take the necessao measures to ensure that 
children under fifteen, who are orphaned or are separate^l from their families as 
a result of the war, are not left to their own resources, and that their mainten¬ 
ance, the exercise of their religion and their education are facilitated in all cir¬ 
cumstances. Their education shall, as far as possible, be entrusted to persons of 
a similar cultural tradition. 

The Parties to the conflict shall facilitate the reception of such children in a 
neutral country for the duration of the conflict with the consent of the Protect¬ 
ing Power, if any and under due safeguards for the observance of the principles 
stated in the first paragraph. 

They shall, furthermore, endeavour to arrange for all children under twelve to 
be Identified by the wearing of identity discs or by some other means. 

Article 25 

Family news, 

All persons in the territory of a Party to the conflict, or in a territory occu¬ 
pied by it, shall be enabled to give news of a strictly personal nature to members 
of their families, wherever they may be, and to receive news from them. This 
correspondence shall be forwarded speedily and without undue delay. 

If, as a result of circumstances, it becomes difficult or impossible to exchange 
family correspondence by the ordinary post, the Parties to the conflict concerned 
shall apply to a neutral intermediarj', such as the Central Agency provided for in 
Article 140, and shall decide in consultation with it how to ensure the fulfilment 
of their obligations under the best possible conditions, in particular with the co¬ 
operation of the National Red Cross (Red Crescent, Red Lion and Sun) Societies. 

If the Parties to the conflict deem it necessary to restrict family correspond¬ 
ence, such restrictions shall be confined to the compulsory use of standard forms 
containing twenty-five freely chosen words, and to the limitation of the number 
of these forms despatched to one each month 

Article 26 

Dispersed families. 

Each Party to the conflict shall facilitate enquiries made by members ol fand- 
Hes dispersed owing to the war, with the object of renewing contact with one 
another and of meeting, if possible. It shall encourage, in particular, the work 
of organisations engaged on this task provided they are acceptable to it and con¬ 
form to its security regulations. 

PART in 

STATUS AND TREATMENT OF PROTECTED PERSONS 

SECTION I 

PROVISIONS COMMON TO THE TERRITORIES OF THE PARTIES 
TO THE CONFLICT AND TO OCCUPIED TERRITORIES 

Article 2? 

Treatment. I. General observations. 

Protected persons are entitled, In all circumstances, to respect for their per¬ 
sons, their honour, their family rights, their religious convictions and practices, and 
their manners and customs. They shall at all times be humanely treated, and 
shall be protected especially against all acts of violence or threats thereof and 
against Insults and public curiosity. 

Women shall, be especially protected against any attack on their honour, to 
particular against rape, enforced prostitution, or any form of Indecent assault 

Without prejudice to the provisions relating to their state of health, age and 
sex all protected persons shall be treated with the same consideration by the 
Party to the conflict in whose power they are, without any adverse distinction 
based, In paiilculaTt on race, religion or political opinion. 
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However, the Parties to the conflict may lake such measures of control and 
security in regard to protected persons as may be necessary as a result of the 
war. 

Article 28 

n. Danger zones. 

The presence ol! a protected person may not be used to render certain points* 
or areas Immune from military operations. 

Article 29 

HI. Responsibilities. 

The Party to the conflict In whose hands protected persons may be, is re¬ 
sponsible for the treatment accorded to them by its agents, irrespective of any in¬ 
dividual responsibility which may be incurred. 

Article 30 

Application to Protecting Powers and relief organizations. 

Protected persons shall have every facility for making application to the Pro¬ 
tecting Powers, the International Committee of the Red Cross, the National Red 
Cross (Red Crescent, Red Lion and Sun) Society of the country where they may 
be, as well as to any organizations that might assist them. 

These several organizations shall be granted all facilities for that purpose by 
the authorities, within the bounds set by military or security considerations. 

Apart from the visits of the delegate.*? of the Protecting Powers and of the 
International Committee of the Red Cross, provided for by Article 143, the Detain¬ 
ing or Occupying Powers shall facilitate as much as possible visits to protected 
persons by the representatives of other organizations whose object is to give spi¬ 
ritual aid or material relief to such persons. 

Article 31 

Prohibition of coercion. 

No physical or moral coercion shall be exercised against protected persons, in 
particular to obtain information from them or from third parties. 

Article 33 

Prohibition of corporal piinislimenf, torture, etc. 

The High Contracting Parties specifically agree that each of them is prohibit¬ 
ed from taking any measure of such a character as to cause the physical suffer¬ 
ing or extermination of protected persons in their hands. This prohibition applies 
not only to murder, torture, corporal punishment, mutilation and medical or 
scientific experiments not necessitated by the medical treatment of a protected 
person, but also to any other measures of brutality whetbar applied by civilian 
or military agents. 

Article 33 

Individual responsibility, collective penalties, pillage, reprisals. 

No protected person may be punished for an offence he or she has not per¬ 
sonally committed. Collective penalities and likewiae all measuras of intimidation 
or of terrorism are prohibited. 

Pillage Is prohibited. 

Reprisals against inrotected persons and their property are prohibited. 

Article 84 

Hostages. 

The taking of nostagee is prohibited. 

» 

SECTION n 

ALIENS IN THE TERRITORY OF A PARTY TO THE CONFLICT 

Article 35 

Sight to leave the territory. 

f A ^11 protected persons who may desire to leave the territory at the outset of 
during a ccmfUct, shall be entitled to do so, unless their departure Is contrary 
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to the national interest of the State. The applications of such persons to leave 
shall be decided in accordance with regularly established procedures and the deci¬ 
sion shall be taken as rapidly as possible. Those persons permitted to leave may 
provide themselves with the necessary funds for their journey and take with them 
a reasonable amount of their effects and articles of personal use. 

If any such person is refused permission to leave the territory, he shall be 

entitled to have such refusal reconsidered as soon as possible by an appropriate 

Court or administrative board designated by the Detaining Power for that pur¬ 
pose. 

Upon request, representatives of the Protecting Power shall, unless reasons of 
security prevent it. or the persons concerned object, be furnished with the rea¬ 
sons for refusal of any request for permission to leave the territory and be given, 

as expeditiously as possible, the names of all persons who have been denied per¬ 
mission to leave. 

Article 36 

Method of repatriation. 

Departures permitted under the foregoing Article shall be carried out in 
satisfactory conditions as regards safety, hygiene, sanitation and food. All costs 
in connection therewith, from the point of exit in the territory of the Detaining 
Power, shall be borne by the country of destination, or, in the case of accommo¬ 
dation in neutral country, by the Power whose nationals are benefited. The 
practical details of such movements may, if necessary, be settled by special agree¬ 
ments between the Powers concerned. 

The foregoing shall not prejudice such special agreements as may be conclud¬ 
ed between parties to the conflict concerning the exchange and repatriation of 
their nationals in enemy hands. 

Article 37 

Persons In confinement. 

Protected persons who are confined pending proceedings or subject to a sen¬ 
tence involving loss of liberty shall during their confinement be humanely treat¬ 
ed. 

As soon as they are released, they may ask to leave the territory in conform¬ 
ity with the foregoing Articles. 

Article 38 

Non-repatriafed persons. I. General observations 

With the exception of special measures authorised by the present Convention, 
in particular by Articles 27 and 41 thereof, the situation of protected persons shall 
continue to be regulated, in principle by the provisions concerning aliens in time 
of peace. In any case, the following rights shall be granted to them:— 

(1) They shall be enabled to receive the individual or collective relief that may 
be sent to them. 

(2) They shall, if their state of health so requires, receive medical attention and 
hospital treatment to the same extent as the nationals of the State concern¬ 
ed. 

(3) They shall be allowed to practise their religion and to receive spiritual assis¬ 
tance from ministers of their faith. 

(4) If they reside in an area particularly exposed to the dangers of war, they 
shall be authorised to move from that area to the same extent as the na¬ 
tionals of the State concerned. 

(5) Children under fifteen years, pregnant women and mothers of children 
under seven years shall benefit by any preferential treatment to the same 
extent as the nationals of the State concerned. 

Article 39 

« ♦ I 

n. Means of existence. 

Protected persons who, as a result of the war, have lost their gainful employ¬ 
ment, shall be granted the opportunity to find paid employment. That opportu¬ 
nity shall, subject to security considerations and to the provisions of Article 40, 
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be equal to that enjoyed by the nationals of tho Power in whose lorriiory they 

am 

Where a Party to the conflict applies to a protected person mo1ht»ds nf c<in* 
trol which result in his being unable to support himself, and especially if such a 
person is prevented for reasons of security from finding paid employment on rea¬ 
sonable conditions, the said Party shall ensure his support and that of his depen¬ 
dents. 

Protected persons may in any case receive allowances from their home 
country, the Protecting Power, or the relief societies referred to in Article 30. 

Article 40 

III. Employment. 

Protected persons may be compelled to work only to ♦^he same extent a.s 
nationals of the Party to the conflict in whose territory they are. 

If protected persons are of enemy nationality, they may only bp compelled to 
do work which is normally necessary to ensure the feedings, sheltering, clothing, 
transport and health of human beings and which is not directly related to the 
conduct of military operations. 

In the cases mentioned in the two preceding paragraphs, protected persons 
compelled to work shall have the benefit of the same working conditions and of 
the same safeguards as national workers, in particular as regards wnge.'s. hours of 
labour, clothing and equipment, previous training and compensation for occupa¬ 
tional accidents and diseases. 

If the above provisions are infringed, protected persons shall be allowed to 
exercise their right of complaint in accordance with Article 30, 

Article 41 

IV. Assigned residence. Internment. 

Should the Power in whose hands protected persons may be, consider the 
measures of control mentioned in the present Convention to be inadequate, it 
may not have recourse to any other measure of control more severe than that of 
assigned residence or internment, in accordance with the provisions of Arts. 42 
and 43. 

In applying the provisions of Article 39, second paragraph, to the cases of per¬ 
sons required to leave their usual places of residence by virtue of a decision plac¬ 
ing them in assigned residence elsewhere, the Detaining Power shall be guided 
as closely as possible by the standards of welfare set forth in Part III, Sec. IV 
of this Convention. 

Article 42 

V. Grounds for internment or assigned residence. Voluntary intern>neii<. 

The internment or placing in assigned residence of protected persons may be 
ordered only if the security of the Detaining Power makes it absolutely necessary. 

If any person acting through the representatives of the Protecting Power, 
voluntarily demands internment, and if his situation renders this step necessary, 
he shall be interned by the Power in whose hands he may be. 

Article 43 

VI. Procedure. 

Any protected person who has been interned or placed in assigned residence 
shell be entitled to have such action reconsidered as soon as possible by an ap¬ 
propriate court or administrative board designated by the Detaining Power for 
that purpose. If the internment or placing in assigned residence is maintained, 
the court or administrative board shall periodically, and at least twice yearly, 
give consideration to his or her case, with a view to the favourable amendment 
of the initial decision, if circumstances permit. 

Unless the protected persons concerned object, the Detaining Power shall, as 
rapidly as possible, give the Protecting Power the names of any protected persons 

have been Interned or subjected to assigned residence, or who have been re- 

% . _ _ _ _ 


*'A*’ io the citations stands for AIR 
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leased from internment or assigned residence. The decisions of the courts or 
boards mentioned in the first paragraph of the present Article shall also, subject 
to the same conditions, be notified as rapidly as possible to the Protecting Power. 

Article 44 

\TI. Refugees. 

In applying the measures of control mentioned in the present Convention, the 
Detaining Power shall not treat as enemy aliens exclusively on the basis of their 
nationality de jure of an enemy State, refugees who do not, in fact, enjoy the pro¬ 
tection of any government. 

Article 45 

VIIT. Transfer to another Power. 

Protected persons shall not be transferred to a Power which is not a party to 
the Convention. 

This provision shall in no way constitute an obstacle to the repatriation of 

protected persons, or to their return to their country of residence after the ces¬ 
sation of hostilities. 

Protected persons may be transferred by the Detaining Power only to a 
Power which !s a party to the present Convention and after the Detaining Power 
has satisfied itself of the willingness and ability of such transferee Power to ap¬ 
ply the present Convention. If protected persons are transferred under such cir¬ 
cumstances responsibility for the application of the present Convention rests on 
the Power accepting them, while they are in its custody. Nevertheless, if that 
Power fails to carry out the provisions of the present Convention in any impor¬ 
tant respect, the Power by which the protected persons were transferred shall, 
upon being so notified by the Protecting Power, take effective measures to cor¬ 
rect the .situation or shall request the return of the protected persons. Such re- 
que.st must be complied with. 

In no circumstances shall a protected person be transferred to a country 
where he or she may have reason to fear persecution for his or her political 
opinions or religious beliefs. 

The provisions of this Article do not constitute an obstacle to the extradition 
in pursuance of extradition treaties concluded before the outbreak of hostilities, 
of protected persons accused of offences against ordinary criminal law. 

Article 46 

Cancellation of restrictive measures. 

In so far as they have not been previously withdrawn, restrictive measures 
taken regarding protected persons shall be cancelled as soon as possible after the 
close of hostilities. 

Restrictive measures affecting their property shall be cancelled, In accordance 
with the law of the Detaining Power, as soon as possible after the close of hosti¬ 
lities. 

SECTION 111 

OCCUPIED territories 
A rticle 47 

Inviolability of rights. 

Protected persons who are in occupied territory shall not be deprived, in liny 
case or in any manner whatsoever, of the benefits of the present Convention by 
any change introduced, as the result of the occupation of a territory, into the in¬ 
stitutions or government of the said territory, nor by any agreement concluded be¬ 
tween the authorities of the occupied territories and the Occupying Power, nor 
by any annexation by the latter of the whole or part of the occupied territory. 

Article 48 

Special cases of repatriation. 

Protected persons who are not nationals of the Power whose territory is oc¬ 
cupied, may avail themselves of the right to leave the territory subject to the pro¬ 
visions of Article 35, and decisions thereon shall be taken according to the proce¬ 
dure which the Occupying Power shall establish in accordance with the said ArtJ* 
cle. 
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Article 49 

Deportations, transfers, evacuations. 

Individual or mass forcible transfers, as well as deTHu-talimis of protected per¬ 
sons from occupied territory to the territory of the Occupying' Power or to that 
of any other country, occupied or not, are prohibited, resardloss of their motive. 

Nevertheless, the Occupying Power may undertake total or partial evacuation 
of a given area if the security of the population or imperative military reasons so 
demand. Such evacuations may not involve the displacement of protected per¬ 
sons outside the bounds of the occupied territory except when for material rea¬ 
sons it is impossible to avoid such displacement. Persons thus evacuated shall be 
transferred back to their homes as soon as hostilities in the area in question have 
ceased. 

The Occupying Power undertaking such transfers or evacuations shall ensure, 
to the greatest practicable extent, that proper accommodation is proxuded to re¬ 
ceive the protected persons, that the I'emovals are effected in satisfactory condi¬ 
tions of hygiene, health, safety and nutrition, and that members of the same family 
are not separated. 

The Protecting Power shall be informed of any transfers and evacuation.^ as 
soon as they have taken place. 

The Occupying Power shall not detain protected person.s in an area particular¬ 
ly exposed to the dangers of war unless the security of the population or impe¬ 
rative military reasons so demand. 

The Occupying Power shall not deport or transfer parts of its own civilian 
population into the territory it occupies. 

Article 50 

Children. 

The Occupying Power shall, with the co-operation of the national and local 
authorities, facilitate the proper working of all institutions devoted to the' care 
and education of children. 

The Occupying Power shall take all necessary steps to facilitate the identifi¬ 
cation of children and the registration of their parentage. It may not, in any 
case, change their personal status, nor enlist them in formations or organizations 
subordinate to it. 

Should the local institutions be inadequate for the purpose, the Occupying 
Power shall make arrangements for the maintenance and education, if po.ssible 
by persons of their own nationality, language and religion, of children who are 
orphaned or separated from their parents as a result of the war and who can¬ 
not be adequately cared for by a near relative or friend. 

A special section of the Bureau set up in accordance v;ith Article 136 shall 
be responsible for taking all necessary steps to identify children whose identity 
Is in doubt. Particulars of their parents or other near relatives should always be 
recorded if available. 

The Occupying Power shall not hinder the application of any preferential 
measures in regard to food, medical care and protection against the effects of war 
which may have been adopted prior to the occupation in favour of children 
under fifteen years, expectant mot-her.s and mothers of children under seven 
years. 

Article 51 

Bnllstmenf Labour. 

The Occupying Power may not compel protected persons to .serve in Its armed 
or auxiliary forces. No pressure or propaganda which aims at securing voluntary 
enlistment is permitted. 

The Occupying Power may not compel protected persons to work unless they 
are over eighteen ’^years of age, and then only on work which is necessary either 
for the needs of the army of occupation, or for the public utility services, or for 
the feeding, sheltering, clothing, transportation or health of the population of the 
occupied country. Protected persons may not be compelled to undertake any work 
Which would Involve them in the obligation of taking part in military operations. 
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The Occupying Power may not compel protected persons to employ forcible means 
to ensure the security of the installations where they are performing compulsory 
labour. 

The work shall be carried out only in the occupied territory where the persons 
M’hose services have been requisitioned are. Every such person shall, so far as pos¬ 
sible. be kept in his usual place of employment. Workers shall be paid a fair wage 
and the work shall be proportionate to their physical and intellectual capacities. 
The legislation in force in the occupied country concerning working conditions, and 
safeguards as regards, in particular, such matters as wages, hours of work, equip¬ 
ment, preliminary training and compensation for occupational accidents and diseases, 
shall be applicable to the protected persons assigned to the work referred to in this 
Article. 

In no case shall requisition of labour lead to a mobilization of workers in an 
organization of a military or semi-military character. 

Article 

Protection of workers. 

No contract, agreement or regulation shall impair the right of any worker, 
whether voluntary or not and wherever he may be. to apply to the representatives 
of the Protecting Power in order to request the said Power’s intervention. 

All measures aiming at creating unemployment or at restricting the opportuni¬ 
ties offered to w’orkers in an occupied territory, in order to induce them to work 
for the Occupying Power, are prohibited. 

Article 53 

Prohibited destruction. 

Any destruction by the Occupying Power of real or personal property belonging 
individually or collectively to private persons, or to the State, or to other public 
authorities or to social or co-operative organisations, is prohibited, except where 
such destruction is rendered absolutely necessary by military operations. 

Article 54 

Judges and public officials. 

The Occupying Power may not alter the status of public officials or Judges In 
the occupied territories, or in any way apply sanctions to or take any measures of 
coercion or discrimination against them, should they abstain from fulfilling their 
functions for reasons of conscience. 

This prohibition does not prejudice the application of the second paragraph of 
Article 51. It does not affect the right of the Occupying P^wer to remove public 
officials from their posts. 

Article 55 

Food and medical supplies for the population. 

To the fullest extent of the means available to it, the Occupying Power has the 
duty of ensuring the food and medical supplies of the population: it should, in parti¬ 
cular, bring in the necessary foodstuffs, medical stores and other articles if the 
resources of the occupied territory are inadequate. 

The Occupying Power may not requisition foodstuffs, articles or medical sup¬ 
plies available in the occupied territory, except, for use by the occupation forces 
and administration personnel, and then only if the requirements of the civilian po¬ 
pulation have been taken into account. Subject to the provisions of other inter¬ 
national Conventions, the Occupying Power shall make arrangements to ensure that 

fair value is i)aid for any requisitioned goods. 

The Protecting Power shall, at any time, be at liberty to verify the state of the 
food and medical supplies in occupied territories, except where temporary restric¬ 
tions are made necessary by imperative military requirements. 

Article 56 

H.vgiene and public health. 

To the fullest extent of the means available to it, the Occupying Power has the 
duty of ensuring and maintaining, with the co-operation of national and local auth¬ 
orities, the medical and hospital establishments and services, public health and 
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hygiene In the occupied territory, with particular reference to the adoption and 
application of the prophylactic and preventive measures necessary to combat the 
spread of contagious diseases and epidemics. Medical personnel of all categories 
shall be allowed to carry out their duties. 

If new hospitals are set up in occupied territory and if the competent organs of 
the occupied State are not operating there, the occupying authorities shall, if ne¬ 
cessary, grant them the recognition provided for in Article 18. In similar circum¬ 
stances, the occupying authorities shall also grant recognition to hospital personnel 
and transport vehicles under the provisions of Articles 20 and 21. 

In adopting measures of health and hygiene and in their implementation, the 
Occupsring Power shall take into consideration the moral and ethical susceDtibilitics 
of the population of the occupied territory. 

Article 57 

Requisition of hospitals. 

The Occupying Power may requisition civilian hospitals only temporarily and 
only in cases of urgent necessity for the care of military wounded and nick, and 
then on condition that suitable arrangements are made in due time for the care and 
treatment of the patients and for the needs of the civilian population for hospital 
accommodation. 

The material and stores of civilian ho.spitals cannot be requisitioned so long as 
they are necessary for the needs of the civilian population. 

Article 58 

Spiritual assistance. 

The Occupying Power shall permit ministers of religion to give spiritual assis¬ 
tance to the members of their religious communities. 

The Occupying Power shall also accept consignment? of books and articles re¬ 
quired for religious needs and shall facilitate their distribution in occupied territoi*y. 

Article 59 

Relief. I. Collective relief. 

If the whole or part of the population of an occupied territory is inadequately 
supplied, the Occupying Power shall agree to relief schemes on belialf of the said 
population, and shall facilitate them by all the means at its disposal. 

Such schemes, which may be undertaken either by States or by impartial hu¬ 
manitarian organizations such as the International Committee of the Red Cross, 
shall consist in particular, of the provision of consignments of foodstuffs, medical 
supplies and clothing. 

All Contracting Parties shall permit the free passage of these consignments and 
shall guarantee their protection. 

A Power granting free passage to consignments on their way to territory occu¬ 
pied by an adverse Party to the conflict shall, however, have the right to search 
the consignments, to regulate their passage according to prescribed times and routes, 
and to be reasonably satisfied through the Protecting Power that these consignments 
are to be used for the relief of the needy population and are not to be used for the 
benefit of the Occupying Power. 

Article 60 

n. Responsibilities of the Occupying Power. 

Relief consignments shall in no way relieve the Occupying Power ot any of its 
responsibilities under Articles 55, 56 and 59. The Occupying Powers shall in no way 
whatsoever divert relief consignments from the purpose for which they are intend¬ 
ed, except In cases of urgent necessity, in the interests of the population of the 
occupied territory and with the consent of the Protecting Power. 

Article 61 

ni. Distribution. 

The distribution of the relief consignments referred to in the foregoing Articles 
Ihall be carried out with the co-operation and under the supervision of the Pro¬ 
tecting Power. This duty may also be delegated by agreement between the Occupy- 
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ing Power and the Protecting Power, to a neutral Power, to the International Com¬ 
mittee of the Red Cross or to any other impartial humanitarian body. 

Such consignments shall be exempt in occupied territory from all charges, taxes 
or customs duties unless these are necessary in the interests of the economy of the 
territory. The Occupying Power shall facilitate the rapid distribution of these con¬ 
signments. 

All Contracting Parties shall endeavour to permit the transit and transport, 
free of charge, of such relief consignments on their way to occupied territories. 

Article 62 

IV. Individual relief. 

Subject to imperative reasons of security, protected persons In occupied terri¬ 
tories .shall be permitted to receive the individual relief consignments sent to them. 

Article 63 

National Red Cross and other relief .societies. 

Subject to temporary and exceptional measures imposed for urgent reasons of 
security by the Occupying Power: 

(a) recognized National Red Cross (Red Crescent, Red Lion and Sun) Societies 
shall be able to pursue their activities in accordance with Red Cross princi¬ 
ples, ns defined by the International Red Cross Conferences. Other relief so¬ 
cieties shall be permitted to continue their humanitarian activities under 
.similar conditions; 

(b) the Occupying Power may not require any changes In the personnel or struc¬ 
ture of these societies, which would prejudice the aforesaid activities. 

The same principles shall apply to the activities and personnel of special organi¬ 
zations of a non-military character, which already exist or which may be estab¬ 
lished, for the purpose of ensuring the living conditions of the civilian population 
by the maintenance of the essential public utility services, by the distribution of 
relief and by the organization of rescues. 

Article 64 

Penal legislation. I. General observations. 

The penal laws of the occupied territory shall remain in force, with the excep¬ 
tion that they may be repealed or suspended by the Occupying Power In cases 
where they constitute a threat to its security or an obstacle to the application of 
the present Convention. Subject to the latter consideration and to the necessity for 
ensuring the effective administration of justice, the tribunals of the occupied terri¬ 
tory shall continue to function in respect of all offences covered by the said laws. 

The Occupying Power may, however, subject the population of the occupied 
territory to provisions which are essential to enable the Occupying Power to fulfil 
its obligations under the present Convention, to maintain the orderly government 
of the territory, and to ensure the security of the Occupying Power, of the mem¬ 
bers and property of the occupying forces or administration, and likewise of the 
establishments and lines of communications used by 

Article 65 

II. Publications. 

The penal provisions enacted by the Occupying Power shall not come Into force 
before they have been published and brought to the knowledge of the inhabitants 
In their own language. The effect of these penal provisions shall not be retr<H 

active. 

Article 66 

III. Competent Courts. 

In case of a breach of the penal provisions promulgated tiy It by virtue of the 
second paragraph of Article 64. the Occupying Power may hand over the accused to^ 
properly constituted, non-political miUtary courts, on condition that the said 
sit in the occupied country. Courts of appeal shaU preferably sit In the occupied 
country. 



fSch IV Arts 67-71] 143 


[The] Geneva Conventions Act, 1960 

Article 67 

IV. Applicable provisions. 

The courts shall apply only those provisions of law which were applicable prior 
to the offence, and which are in accordance with general principles of law, in parti¬ 
cular the principle that the penalty shall be proportional to the offence. They 
take into consideration the fact that the accused is not a national of the Occupying 
Power. 

Article 68 

T. Fenaltiesj Death pchialty. 

Protected persons who commit an offence which is solely intended to harm the 
Occupying Powers, but which does not constitute an attempt on the life or lin\b of 
members of the occupying forces or administration, nor a grave collective danger, 
nor seriously damage the property of the occupying forces or administration or the 
installations used by them, shall be liable to internment or simple imprisonment, 
provided the duration of such internment or imprisonment is proportionate to the 
offence committed. Furthermore, internment or imprisonment shall, for such offen¬ 
ces, be the only measure adopted for depriving protected persons of liberty. The 
courts provided for under Article 66 of the present Convention may at their dis¬ 
cretion convert a sentence of imprisonment to one of internment for the same 
period. 

The penal provisions promulgated by the Occupying Power in accordance with 
Articles 64 and 65 may impose the death penalty on a protected person only in 
cases where the person is guilty of espionage, of serious acts of sabotage against 
the military installations of the Occupying Power or of intentional offences which 
have caused the death of one or more persons, provided that such offences were 
punishable by death under the law of the occupied territory in force before the oc¬ 
cupation began. 

The death penalty may not be pronounced against a protected person unless the 
attention of the court has been particularly called to the fact that since the accus¬ 
ed is not a national of the Occupying Power, he is not bound to it by any duty of 
allegiance. 

In any case, the death penalty may not be pronounced against a protected per¬ 
son who was under eighteen years of age at the time of the offence. 

Article 69 

VI. Deduction from sentence of period spent under arrest. 

In all cases, the duration of the period during which a protected person accused 
of an offence is under arrest awaiting trial or punishment shall be deducted ^rom 
any period of imprisonment awarded. 

, Article 70 

VII. Offences committed before occupation. 

Protected persons shall not be arrested, prosecuted or convicted by the Occupy¬ 
ing Power for acts committed or for opinions expressed before the occupation, or 
during a temporary interruption thereof, with the exception of breaches of the laws 
and customs of war. 

Nationals of the Occupying Power who, before the outbreak of hostilities, have 
sought refuge In the territory of the occupied State, shall not be arrested, prose¬ 
cuted, convicted or deported from the occupied territory, except for offences com¬ 
mitted after the outbreak of hostilities, or for offences under common law com¬ 
mitted before the outbreak of hostilities which, according to the law of the occu¬ 
pied State, would have justified extradition in time of peace. 

Article 7} 

Penal procedure. 1. General observations. 

No sentence shall be pronounced by the competent courts of the Occupying 
Power except after a regular trial. 

Accused persons who are prosecuted by the Occupying Power shall be promptly 
Informed, in writing; in a language which they understand, of the particulars of the 
Charges preferred against them, and shall be brought to trial as rapidly as possible. 
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The Prolrcting Power shall be informed of all proceedings instituted by the Occu¬ 
pying Power against protected persons in respect of charges involving the death 
penalty or imprisonment for two years or more; it shall be enabled, at any time, to 
obtain information regarding the state of such proceedings. Furthermore, the Pro¬ 
tecting Power shall be entitled, on request, to be furnished with all particulars of 
these and of any other proceedings instituted by the Occupying Power against pro¬ 
tected persons. 

The notification to the Protecting Power, as provided for in the second para¬ 
graph above, shall be sent immediately, and shall in any case reach the Protecting 
Power three week.s before the date of the first hearing. Unless, at the opening of 
the trial, evidence is submitted that the provisions of this Article are fully complied 
with, the trial shall not proceed. The notification shall include the following parti¬ 
culars: 

(a) description of the accused; 

(b) place of residence or detention; 

(c) specification of the charge or charges (with mention of the penal provisions 

under which it is brought); 

(d) designation of the Court which will hear the case; 

(e) place and date of the first hearing. 

Article 72 

n. Right Of defence. 

Accused persons shall have the right to present evidence necessai? to their 
defence and may, in particular, call witnesses. They shall have the right to be 
assisted by a qualified advocate or counsel of their own choice, who shall be able 
to visit them freely and shall enjoy the necessary facilities for preparing the 
defence. 

Failing a choice by the accused, the Protecting Power may provide him with 
an advocate or counsel. When an accused person has to meet a serious charge and 
the Protecting Power is not functioning, the Occupying Power, subject to the con¬ 
sent of the accused, shall provide an advocate or counsel. 

Accused persons shall, unless they freely waive such assistance, be aided by an 
Interpreter, both during preliminary investigation and during the hearing in Court. 
They shall have the right at any time to object to the interpreter and to ask for 
his replacement. 

Article 73 

m. Right of appeal. 

A convicted person shall have the right of appeal provided for by the laws 
applied by the Court. He shall be fuUy informed of his right to appeal or petition 
and of the time limit within which he may do so. 

The penal procedure provided in the present Section shall apply, as far as it Is 
applicable, to appeals. Where the laws applied by the Court make no provision for 
appeals, the convicted person shall have the right to petition against the finding and 
sentence to the competent authority of the Occupying Power. 

Article 74 


IV. Assistance by the Protecting Power, 

Representatives of the Protecting Power shall have the right to attend the trial 
of any protected person, unless the hearing has, as an exceptional measure, to be 
held in camera in the interests of the security of the Occupying Power, which 
shall then notify the Protecting Power. A notification in respect of the date and 

place of trial shall be sent to the Protecting Power. 

Any judgment involving a sentence of death, or imprisonment for two years or 
more, shall be communicated, with the relevant grounds, as rapidly as possible to 
the Protecting Power. The notification shall contain a reference to the notifleatiod 
made under Article 71 and, in the case of sentences of imprisonment, the name oil 
the place where the sentences are to be served. A record of judgments other than 
those referred to above shall be kept by the Court and shall be open to 
by representatives of the Protecting Power. Any period allowed for appeal in tne 
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case of sentences involving the death penalty, or imprisonment of two years or more, 
shall not run until notification of judgment has been received by the Protecting 
Power. 

Article 7S 

V. Death sentence. 

In no case shall persons condemned to death be deprived of the right of peti¬ 
tion for pardon or reprieve. 

No death sentence shall be carried out before the expiration of a period of at 
least six months from the date of receipt by the Protecting Power of the notifica¬ 
tion of the final judgment confirming such death sentence, or of an order denying 
pardon or reprieve. 

The six months* period of suspension of the death sentence herein prescribed 
may be reduced in Individual cases in circumstances of grave emergency involving 
an organized threat to the security of the Occupying Power or its forces, provided 
always that the Protecting Power is notified of such reduction and is given reason¬ 
able time and opportunity to make representations to the competent occupying au¬ 
thorities in respect of such death sentences. 

Article 76 

Treatment of detainees. 

Protected persons accused of offences shall be detained in the occupied country, 
and if convicted they shall serve their sentences therein. They shall, if possible, be 
separated from other detainees and shall enjoy conditions of food and hygiene which 
will be sufficient to keep them in good health, and which will be at least equal to 
those obtaining in prisons in the occupied country. 

They shall receive the medical attention required by their state of health. 

They shall also have the right to receive any spiritual assistance which they may 
require. 

Women shall be confined in separate quarters and shall be under the direct 
supervision of women. 

Proper regard shall be paid to the special treatment due to minors. 

Protected persons who are detained shall have the right to be visited by dele¬ 
gates of the Protecting Power and of the International Committee of the Red Cross, 
in accordance with the provisions of Article 143. 

Such persons shall have the right to receive at least one relief parcel monthly. 

Article 77 

Handing over of detainees at the close of occupation. 

Protected persons who have been accused of offences or convicted by the Courts 
In occupied territory, shall be handed over at the close of occupation with the 
relevant records, to the authorities of the liberated territory. 

AHlele 78 

Security measures. Internment and assigned residence. Right of appeal. 

If the Occupying Power considers It necessary, for imperative reasons of secu¬ 
rity, to take safety measures concerning protected persons, it may, at the most, sub¬ 
ject them to assigned residence or to internment. 

Decisions regarding such assigned residence or internment shall be made accord¬ 
ing to a regular procedure to be prescribed by the Occupying Power in accordance 
with the provisions of the present Convention. This procedure shall include the 
right of appeal for the parties concerned. Appeals shall be decided with the least 
possible delay. In the event of the decision being upheld, It shall be subject to 
periodical review, if possible every six months, by a competent body set up by the 
said Power. 

Protected persons made subject to assigned residence and thus required to leave 
their homes shall enjoy the full benefit of Article 39 of the present Convention. 

*'A** in the citations stands for AIR 

[Vol. 20] 4 A. M. 10 
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SECTION IV 

REGUl.ATIONS FOR THE TREATMENT OF INTERNEES 

CHAPTER I 

GENERAL PROVISIONS 
Article 79 

Cases of internment and applicable provisions. 

The Parties to the conflict shall not intern protected persons, except in accord¬ 
ance with the provisions ot Articles 41, 42, 43, 68 and 78. 

Article 80 

Civil capacity. 

Internees shall retain their full civil capacity and shall exercise such attendant 
rights as may be compatible with their status. 

Article 81 

Maintenance. 

Parties to the conflict U'ho intern protected persons shall be bound to provide 
free of charge for their maintenance, and to grant them also the medical attention 
required by their state of health. 

No deduction from the allowances, salaries or credits due to the Internees shall 
be made for the repayment of these costs. 

The Detaining Power shall provide for the support of those dependent on the 
Internees, if such dependants are without adequate means of support or are un¬ 
able to earn a living. 

AHlcle 82 

Grouping of internees. 

The Detaining Power shall, as far as possible, accommodate the Internees ac¬ 
cording to their nationality, language and customs. Internees who are nationals of 
the same country shall not be separated merely because they have different langu¬ 
ages. 

Throughout the duration of their internment, members of the same family, and 
in particular parents and children, shall be lodged together in the same place of 
internment, except when separation of a temporary nature is necessitated for rea¬ 
sons of employment or health or for the purposes of enforcement of the provisions 
of Chapter TX of the present Section. Internees may request that their children 
who are left at liberty without parental care shall be interned with them. 

Wherever possible, interned members of the same family shall be housed in the 
same premises and given separate accommodation from other internees, together 
with facilities for leading a proper family life. 


CHAPTER 11 

PLACES OF INTERNMENT 
Article 83 


Tooatiovt of places of Internment. 


Marking of camps. 

The Detaining Power shall not set up places of internment In areas particular¬ 
ly exposed to the dangers of war. 

The Detaining Power shall give the enemy Powers, through the intermediary of 
the Protecting Powers, all useful information regarding the geographical location of 
places of internment. 

Whenever military considerations permit, internment camps shall be Indicated 
by the letters IC, placed so as to be clearly visible in the daytime from the air. The 
Powers concerned may, however, agree upon any other system of marking. No 
place other than an internment camp shall be marked as such. 

Article 84 


Separate internment. 

Internees shall be accommodated and administered separately from prisoners of 
war and from persons deprived of liberty for any other reason. 
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Article 85 

Accommodation, hygiene. 

The Detaining Power is bound to take all necessary and possible measures to 
ensure that protected persons shall, from the outset of their internment, be accom¬ 
modated in buildings or quarters which afford every possible safeguard as regards 
hygiene and health, and provide efficient protection against the rigours of the 
climate and the effects of the war. In no case shall permanent places of intern¬ 
ment be situated in unhealthy areas or in districts the climate of which is injurious 
to the internees. In all cases where the district, in which a protected person is 
temiwrarily interned, is an unhealthy area or has a climate which is harmful to 
his health, he shall be removed to a more suitable place of internment as rapidly as 
circumstances permit. 

The premises shall be fully protected from dampness, adequately heated and 
lighted, in particular between dusk and lights out. The sleeping quarters shall be 
sufficiently spacious and well ventilated, and the internees shall have suitable bed¬ 
ding and sufficient blankets, account being taken of the climate and the age, sex, 
and state of health of the internees. 


Internees shall have for their use, day and night, sanitary conveniences which 
conform to the rules of hygiene, and are constantly maintained in a state of clean¬ 
liness. They shall be provided with sufficient water and soap for their daily per¬ 
sonal toilet and for washing their personal laundry; installations and facilities ne- 
ce.ssary for this purpose shall be granted to them. Showers or baths shall also be 
available. The necessary time shall be set aside for washing and for cleaning. 

Whenever it is necessary, as an exceptional and temporary measure, to accom¬ 
modate women internees who are not members of a family unit in the same place 
of internment as men, the provision of separate sleeping quarters and sanitary con¬ 
veniences for the use of such women internees shall be obligatory. 

Article 86 

Premises for religious services. 

The Detaining Power shall place at the disposal of interned person.?, of what¬ 
ever denomination, premises suitable for the holding of their religious services. 

Article 87 

Canteens. 

Canteens shall be Installed in every place of internment, except where other 
suitable facilities are available. Their purpose shall be to enable internees to make 
purchases; at prices not higher than local market prices of foodstuffs and articles 
of every day u.se, including soap and tobacco, such as would increase their personal 
well-being and comfort. 

Profits made by canteens shall be credited to a welfare fund to be set up for 
each place of internment, and administered for the benefit of the internees attached 
to such place of internment. The Internee Committee provided for in Article 102 
shall have the right to check the management of the canteen and of the said fund. 

When a place of internment is closed down, the balance of the welfare fund 
shall be transferred to the welfare fund of a place of internment for internees of 
the same nationality, or if such a place does not exist, to a central welfare fund 
which shall be administered for the benefit of all internees remaining in the cus¬ 
tody of the Detaining Power. In case of a general release, the said profits shall he 
kept by the Detaining Power, subject to any agreement to the contrary between 
the Powers concerned. 

Article 88 

Air raid shelters. 

Protective measures. 

In all places of internment exposed to air raids and other hazard.? of war. shel¬ 
ter adequate in number and structure to ensure the necessary protection shall be 
Installed. In case of alarms, the internees shall be free to enter such .shelters as 
quickly as possible, excepting those who remain lor the protection of their quarters 
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against the aforesaid hazards. Any protective measures taken in favour of the 
population shall also apply to them. 

All due precautions must be taken in places of internment against the danger 
of fire. 

CHAPTER III 

FOOD AND CLOTHING 

Article 89 

Food. . 

Daily food rations for internees shall be sufficient In quantity, 
variety to keep internees in a good state of health and prevent the ^ 

nutritional deficiencies. Account shall also be taken of the customary diet of tne 

internees. *v.g»r«- 

Intemees shall also be given the means by which they can prepare for them 

selves any additional food in their possession. 

Sufficient drinking water shaU be supplied to internees. The use of tobacco s a 

be permitted. m a f 

Internees who work shall receive additional rations, In proportion to the kind oi 

labour which they perform. 

Expectant and nursing mothers and children under fifteen years of age, s a 
given additional food, in proportion to their physiological needs. 

Article 90 

Clothing. 

When taken into custody, internees shall be given all facilities to P™ ® 
selves with the necessary clothing, footwear and change of underwear and ^ ; 

tc procure further supplies if required. Should any internees no ave won 

clothing, account being taken of the climate, and be unable to procure any, t 
be provided free of charge to them by the Detaining Power. 

The clothing supplied by the Detaining Power to internees and the 
markings placed on their own clothes shaU not be ignominious nor expose them to 

"'’“worker.s shall receive suitable working outfits, including protective clothing, 
whenever the nature of their work so requires. 


CHAPTER TV 

HYGIENE AND MEDICAL ATTENTION 

Article 91 

Medical attention. 

Every place of internment shall have an adequate infirmary, under the direction 
of a qualified doctor, where internees may have the attention they require, as we 
as appropriate diet. Isolation wards shall be set aside for cases of contagious or 

mental diseases. . 

Maternity cases and Internees suffering from serious diseases, or whose condi¬ 
tions require special treatment, a surgical operation or hospital care, rnust be a - 
mitted to any institution where adequate treatment can ^ given and shaU receive 
care not inferior to that provided for the general population. 

Internees shaU, for preference, have the attention of medical personnel of their 

own nationality. 

Internees may not be prevented from presenting themselves to the medical auth¬ 
orities for examination. The medical authorities of the Detaining 
request issue to every internee who has undergone treatment an official ce c 
showing the nature of his Illness or injury, and the duration and 
treatment given. A duplicate of this certificate shaU be forwarded to the Cen 

Agency pro^dded for in Article 140. 

Treatment, including the provision of any apparatus necessary for the mamten 
ance cf internees in good health, particularly dentures and other artificial app 
and sp&.;cacles, shall be free of charge to the internee. 
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Article 92 

Medical inspections. 

Medical inspections of internees shall be made at least once a month. Their pur¬ 
pose shall be. In particular, to supervise the general state of health, nutrition and 
cleanliness of Internees and to detect contagious diseases, especially tuberculosis, 
malaria, and venereal diseases. Such inspections shall include, in particular the 
checking of weight of each internee and, at least once a year, radioscopic examina¬ 
tion. 

CHAPTER V 

' RELIGIOUS, intellectual AND PHYSICAL ACTIVITIES 

Article 93 

Religious duties. ^ 

Internees shall enjoy complete latitude in the exercise ot their religious duties, 
including attendance at the services of their faith, on condition that they comply 
vdth the disciplinary routine prescribed by the detaining authorities. 

Ministers of religion who are interned shall be allowed to minister freely to the 
members of their community. For this purpose the Detaining Power shall ensure 
their equitable allocation amongst the various places of internment in which there 
are internees speaking the same language and belonging to the same religion. Should 
such ministers be too few in number, the Detaining Power shall provide them with 
the necessary facilities including means of transport, for moving from one place 
to another, and they shall be authorized to visit any internees who are in hospital. 
Ministers of religions shall be at liberty to correspond on matters concerning their 
ministry with the religious authorities in the country of detention and as far as 
possible, with the international religious organizations of their faith. Such corres¬ 
pondence shall not be considered as forming a part of the quota mentioned in Arti¬ 
cle 107. It shall however, be subject to the provisions of Article 112. 

When internees do not have at their disposal the assistance of ministers of their 
faith, or should these latter be too few in number, the local religious authorities of 
the same faith may appoint, in agreement with the Detaining Power, a minister of 
the internees’ faith or, if such a course is feasible from a denominational point of 
view, a minister of similar religion or a qualified layman. The latter shall enjoy 
the facilities granted to the ministry he has assumed. Persons so appointed shall 
comply with all regulations laid down by the Detaining Power in the interests of 
discipline and security. 

Article 94 

Recreation, study, sports and games. 

The Detaining Power shall encourage intellectual, educational and recreational 
pursuits sports and games amongst internees, while leaving them free to take part 
in them or not. It shaU take all practicable measures to ensure the exercise there¬ 
of in particular by providing suitable premises. 

AU possible facilities shall be granted to internees to continue their studies or 

to take up new subjects. The education of children and young people shall be en¬ 
sured; they shaU be aUowed to attend schools either within the place of internment 

or outside. 

Internees shall be given opportunities for physical exercise, sports and outdoor 
games. For this purpose, sufficient open spaces shall be set aside in all places of 
internment. Special playgrounds shall be reserved for children and young people. 

Article 95 

Working conditions. 

The Detaining Power shall not employ Internees as workers, unless they so 
desire. Employment which, if undertaken under compulsion by a protected person 
not In Internment, would involve a breach of Article 40 or 51 of the present Con¬ 
vention, and employment on work which is of a degrading or humiliating character 

are In any case prohibited. 

After a working period of six weeks, internees shall be free to give up work 
at any moment, subject to eight days’ notice. 
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These provisions constitute no obstacle to the right of the Detaining Power to 
employ interned doctors, dentists and other medical personnel in their professional 
capacity on behalf of their fellow internees or to employ internees for administra¬ 
tive and maintenance work in places of internment and to detaU such persons for 
work in the kitchens or for other domestic tasks, or to require such persons to 
undertake duties connected with the protection of internees against aerial bom¬ 
bardment or other war risk. No internee may, however, be required to perform 
tasks for which he is, in the opinion of a medical officer, physically unsuited- 

The Detaining Power shall take entire responsibility for all working conditions, 
for medical attention, for the payment of wages, and for ensuring that all employ¬ 
ed internees receive compensation for occupational accidents and diseases. The 
standards prescribed for the said working conditions and for compensation shall be 
in accordance with the national laws and regulations, and with the existing prac¬ 
tice; they shall in no case be inferior to those obtaining for work of the same 
nature in the same district. Wages for work done shall be determined on an equit¬ 
able basis by special agreements between the internees, the Detaining Power, and, 
if the case arises, employers other than the Detaining Power, due regard being paid 
to the obligation of the Detaining Power to provide for the free maintenance of 
internees and for the medical attention which their state of health may require. 
Internees permanently ^detailed for categories of work mentioned in the third para¬ 
graph of this Article, shall be paid fair wages by the Detaining Power The work¬ 
ing conditions and the scale of compensation for occupational accidents and diseases 
to internees, thus detailed, shall not be inferior to those applicable to work of the 
same nature in the same district. 

Article 96 

Labour Detachments. 

All labour detachments shall remain part of and dependent upon a place of 
Internment. The competent authorities of the Detaining Power and the commandant 
of a place of internment shall be rcspoasible for the observance in a labour detach¬ 
ment of the provisions of the present Convention. The commandant shall keep an 
up-to-date list of the labour detachments subordinate to him and shall communi¬ 
cate it to the delegates of the Protecting Power, of the International Committee of 
the Red Cross and of other humanitarian organisations who may visit the places 
of internment. 

CHAPTER VI 

PERSONAL PROPERTY AND FINANCIAL RESOURCES 

Article 97 

Valuables and personal effects. * 

Internees shall be permitted to retain articles of personal use. Monies, cheques, 
bonds, etc,, and valuables in their possession may not be taken from them except 
in accordance with established procedure. Detailed receipts shall be given there¬ 
for. 

The amounts shall be paid Into the accotmt of every internee as provided for in 
Article 98. Such amounts may not be converted Into any other currency unless 
legislation in force in the territory in which the owner is interned so requires or 
the Internee gives his consent. 

Articles which have above all a personal or sentimental value may not be taken 
away. 

A woman internee shall not be searched except by a woman. 

On release or repatriation, internees shall be given all articles, monies or other 
valuables taken from them during internment and shall receive in currency the 
balance of any credit to their accounts kept in accordance with Article 98, with the 
exception of any articles or amounts withheld by the Detaining Power by virtue of 
its legislation in force. If the property of an internee is so withheld, the owner 
shall receive a detailed receipt. 

Family or identity documents in the possession of internees may not be taken 
away without a receipt being given. At no time shall internees be left without 
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identity documents. If they have none, they shall be issued with special documents 
drawn up by the detaining authorities which will serve as their identity papers 
until the end of their internment. 

Internees may keep on their persons a certain amount of money, in cash or in 
the shape of purchase coupons, to enable them to make purchases. 

Article 98 

Financial resources and individual accounts. 

All internees shall receive regular allowances, sufficient to enable them to pur¬ 
chase goods and articles, such as tobacco, toilet requisites, etc. Such allowances 
may take the form of credits or purchase coupons. 

Furthermore, internees may receive allowances from the Power to which they 
owe allegiance, the Protecting Powers, the organisations which may assist them, or 
their families, as well as the income on their property in accordance with the law 
of Detaining Power. The amount of allowances granted by the Power to which 
they owe allegiance shall be the same for each category of internees (infirm, sick, 
pregnant women, etc.) but may not be allocated by that Power or distributed by 
the Detaining Power on the basis of discriminations between internees which are 
prohibited by Article 27 of the present Convention. 

The Detaining Power shall open a regular account for every internee, to wh’ch 
shall be credited the allowances named in the present Article, the wages earned and 
the remittances received, together with such sums taken from him as may be avail¬ 
able under the legislation in force in the territory in which he is interned. Inter¬ 
nees shall be granted all facilities consistent with the legislcHon in force in such 
territory to make remittances to their families and to other dependants. They may 
draw from their accounts the amounts necessary for their per.sonal expenses, with¬ 
in the limits fixed by the Detaining Power. They shall at all times be afforded 
reasonable facilities for consulting and obtaining copies of their accounts. A state¬ 
ment of accounts shall be furnished to the Protecting Power on request and shall 
accompany the internee in case of transfer. 

CHAPTER Vn 

ADMINISTRATION AND DISCIPLINE 

Article 99 

Camp administration. Posting of the Convention and of orders. 

Every place of internment shall be put under the authority of a responsible 
officer, chosen from the regular military forces or the regular civil administration 
of the Detaining Power. The officer in charge of the place of Internment must 
have in his possession a copy of the present Convention in the official language, 
or one of the official languages, of his country and shall be responsible for its ap¬ 
plication. The staff in control of internees shall be Instructed in the provisions of 
the present Convention and of the administrative measures adopted to ensure its 

application. 

The text of the present Convention and the texts of special agreements con¬ 
cluded under the said Convention shall be posted Inside the place of internment, 
In a language which the internees understand, or shall be in the possession of the 
Internee Committee. 

Regulations, orders, notices and publications of every kind shall be communi¬ 
cated to the Internees and posted inside the places of internment, in a language 
which they understand. 

Every order and command addressed to internees Individually must, likewise, 
be given In a language which they understand. 

Article 100 

General discipline. 

The disciplinary regime in places of internment shall be consistent with 
humanitarian principles, and shall in no circum.stances include regulations impo-?- 
L ing on Internees any physical exerUon dangerous to their health or involving phy- 
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gical or moral victimization. Identification by tatooing or imprinting signs or 
markings on the body, is prohibited. 

In particular, prolonged standing and roll-calls, punishment driU, military drill 

and manoeuvres, or the reduction of food rations, are prohibited. 

% 

Article 101 

Complaints and petitions. 

Internees shall have the right to present to the authorities in whose power 
they are, any petition with regard to the conditions of internment to which they 
are subjected. 

They shall also have the right to apply without restriction through the In¬ 
ternee Committee or, if they consider it necessary, direct to the representatives of 
the Protecting Power in order to indicate to them any points on which they may 
have complaints to make with regard to the conditions of internment 

Such petitions and complaints shall be transmitted forthwith and without al¬ 
teration, and even if the latter are recognized to be unfounded they may not 
occasion any puni.shment. 

Periodic reports on the situation in places of Internment and as to the needs 
of the internees may be sent by the Internee Committees to the representatives of 
the Protecting Powers. 

Article 102 

Internee committees. I. Election of members. > 

In every place of internment, the internees shall freely elect by secret ballot 
every six months, the members of a Committee empowered to represent them be¬ 
fore the Detaining and the Protecting Powers, the International Committee of the 
Fed Cross and any other organization which may assist them. The members of 
the Committee shall be eligible for re-election. 

Internees so elected shall enter upon their duties after their election has been 
approved by the detaining authorities. The reasons for any refusals or dismissals 
shall be communicated to the Protecting Powers concerned. 

Article 103 

n. Duties 

The Internee Committee shall further the physical, spiritual and intellectual 
well-being of the internees. 

In case the internees decide, in particular, to organise a system of mutual as¬ 
sistance amongst themselves, this organisation would be within the competence of 
the Committees in addition to the special duties entrusted to them under other 
provisions of the present Convention. 

Article 104 

III. Prerogative. 

Members of Internee Committees shall not be required to perform any other 
work, if the accomplishment of their duties is rendered more difficult thereby. 

Members of Internee Committees may appoint from amongst the internees such 
assistants as they may require. All material facilities shall be granted to them, 
particularly a certain freedom of movement necessary for the accomplishment of 
their duties (visits to labour detachments, receipt of supplies, etc.). 

All facilities shall likewise be accorded to members of Internee Committees for 
communication by post and telegraph with the detaining authorities, the Protect¬ 
ing Powers, the International Committee of the Red Cross and their delegates, and 
with the organizations which give assistance to internees. Committee members in 
labour detachments shall enjoy similar facilities for communication with their In¬ 
ternee Committee in the principal place of Internment. Such communications shall 
not be limited, nor considered as forming a part of the quota mentioned In Artl** 
cle 107. 

Members of Internee Committees who are transferred shall be allowed a rca^ 
sonable timc^ to acquaint their successors with current affairs. 
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CHAPTER Vin 

relations with the exterior ' 

Article 105 

Notifloatkon ot nieMures taken. 

Immediately upon interning protected persons, the Detaining Powers shall in¬ 
form them, the Power to which they owe allegiance and their Protecting Power 
of the measures, taken for executing the provisions of the present Chapter. The 
Detaining Powers shall likewise inform the Parties concerned of any subsequent 
modifications ot such measures. 

Article 106 

Internment card. 

As soon as he Is interned, or at the latest not more than one week after his 
arrival in a place of internment, and likewise in cases of sickness or transfer to 
another place of internment or to a hospital, every internee shall be enabled to 
send direct to his family, on the one hand, and to the Central Agency provided for 
by Article 140, on the other, an internment card similar, if possible, to the model 
annexed to the present Convention, informing his relatives of his detention, addre<;s 
and state of health. The said cards shall be forwarded as rapidly as possible and 
may not be delayed in any way. 

Article 107 

Correspondence. 

Internees shall be allowed to send and receive letters and cards. If the 
Detaining Power deems it necessary to limit the number of letters and cards sent 
by each internees, the said number shall not be less than two letters and four 
cards monthly; these shall be drawn up so as to conform as closely as possible to 
the models annexed to the present Convention. If limitations must be placed on 
the correspondence addressed to internees, they may be ordered only by the Power 
to which such internees owe allegiance, possibly at the request of the Detaining 
Power. Such letters and cards must be conveyed with reasonable despatch; they 
may not be delayed or retained for disciplinary reasons. 


Internees who have been a long time without news, or who find It impossible 
to receive news from their relatives, or to give them news by the ordinary postal 
route, as well as those who are at a considerable distance from their homes, shall 
be allowed to send telegrams, the charges being paid by them in the currency at 
their disposal. They shall likewise benefit by this provision in cases which are re¬ 
cognised to be urgent. 

As a rule, internees' mail shall be written in their own language. The 
Parties to the conflict may authorize correspondence in other languages. 


Article 108 


Relief shipments. I. General principles. 

Internees shall be allowed to receive, by post or any other means, individual 
parcels or collective shipments containing in particular foodstuffs, clothing, medi¬ 
cal supplies, as well as books and objects of a devotional, educational or recrea¬ 
tional character which may meet their needs. Such shipments shall in no way 
free the Detaining Power from the obligations Imposed upon it by virtue of the 
present Convention. 

Should military necessity require the quantity of such shipments to be limited, 
due notice thereof shall be given to the Protecting Power and to the International 
Committee of the Red Cross, or to any other organization giving assistance to the 
Internees and responsible for the forwarding of such shipments. 

The conditions for the sending of individual parcels and collective shipments 
shall, if necessary, be the subject of special agreements between the Powers ccn- 
eemed, which may in no case delay the receipt by the internees of relief supplies. 
Parcels of clothing and foodstuffs may not Include books. Medical relief supplies 
as a rule, be sent in collective parcels. 


**A'* In the citations stands for AIR 
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Article lOS) 

II. Collective relief. 

Ir« the absence of special agreements between Parties to the conflict regarding 
the conditions for the receipt and distribution of collective relief shipments, the 
regulations concerning collective relief which are annexed to the present Conven¬ 
tion shall be applied. 

The special agreements provided for above shall in no case restrict the right 
of Internee Committees to take possession of collective relief shipments intended 
for internees to undertake their distribution and to dispose of them in the inter¬ 
ests of the recipients. 

Nor shall such agreement.^ restrict the right of representatives of the Protect¬ 
ing Powers, the International Committee of the Red Cross, or any other organiza¬ 
tion giving assistance to internees and responsible for the forwarding of collective 
shipments, to supervise their distribution to the recipients. 

Article 110 

III. Exemption from postal and transport charges. 

All relief shipments for internees shall be exempt from import, customs and 
other dues. 

All matter sent by mail, including relief parcels sent by parcel post and re¬ 
mittances of money, addressed from other coimtries to internees or despatched by 
them through the post office, either direct or through the Information Bureaux pro¬ 
vided for in Article 136 and the Central Information Agency, provided for in 
Article 140, shall be exempt from all postal dues both in the countries of origin 
and destination and in intermediate countries. To this end, in particular, the ex¬ 
emption provided by the Universal Postal Convention of 1947 and by the agree¬ 
ments of the Universal Postal Union in favour of civilians of enemy nationality 
detained in camps or civilian prisons shall be extended to the other interned per¬ 
sons protected by the present Convention. The coimtries not signatory to the 
abovementioned agreements shall be bound to grant freedom from charges In the 
same circumstances. 

The cost of transporting relief shipments which are intended for internees 
and which, by reason of their weight or any other cause, cannot be sent through 
the post office, shall be borne by the Detaining Power in all the territories under 
its control. Other Powers which are Parties to the present Convention shall bear 
the cost of transport in their respective territories. 

Costs connected with the transport of such shipments, which are not covered 
by the above paragraphs, shall be charged to the senders. 

The High Contracting Parties shall endeavour to reduce, so far as possible, 
the charges for telegrams sent by internees, or addressed to them. 

Article 111 

Special means of transport. 

Should military operations prevent the Powers concerned from fulfilling their 
obligation to ensure the conveyance of the mail and relief shipments provided for 
in Articles 106, 107, 108 and 113, the Protecting Powers concerned, the Inter¬ 
national Committee of the Red Cross or any other organization duly approved by 
the Parties to the conflict may undertake the conveyance of such shipments by 
suitable means (rail, motor vehicles, vessels or aircraft etc.). For this purpose, the 
High Contracting Parties shall endeavour to supply them with such transport, and 
to allow its circulation, especially by granting the necessary safe-conducts. 

Such transport may also be used to convey;— 

(a) correspondence, lists and reports exchanged between the Central Information 
Agency referred to In Article 140 and the National Bureaux referred to in 
Article 136; 

(b) correspondence and reports relating to internees which the Protecting Powers, 
the International Committee of the Red Cross or any other organization as¬ 
sisting the internees exchange either with their own delegates or with the 
parties to the conflict. 
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These provisions In no way detract from the right of any party to the conflict 
to arrange other means of transport if it should so prefer, nor preclude the grant¬ 
ing of safe-conducts, under mutually agreed conditions, to such means of transport. 

The costs occasioned by the use of such means of transport shall be borne, in 
proportion to the importance of the shipments, by the Parties to the conflict 
whose nationals are benefited thereby. 


Article 112 

Censorship and examination. 

The censoring of correspondence addressee to internees or despatched by them 
shall be done as quickly as possible. 

The examination of consignments Intended for internees shall not be carried 
out under conditions that will expose the goods contained in them to deteriora¬ 
tion. It shall be done in the presence of the addressee, or of a fellow-internee 
duly delegated by him. The delivery to internees of individual or collective con¬ 
signments shall not be delayed under the pretext of difficulties of censorship. 

Any prohibition of correspondence ordered by the parties to the conflict either 
Tor military or political reasons, shall be only temporary and its duration shall be 
as short as possible. ' 

Article 113 

Execution and transmission of legal documents. 

The Detaining Powers shall provide all reasonable facilities for the transmis¬ 
sion, through the Protecting Power or the Central Agency provided for in Art. 140 
or as otherwise required, of wills, powers of attorney, letters of authority, or any 
other documents intended for internees or despatched by them. 

In all cases the Detaining Power shall facilitate the execution and autheniica- 
tion in due legal form of such documents on behalf of internees, in particular by 
allowing them to consult a lawyer. 

Article 114 

Management of property. 

The Detaining Power shall afford internees all facilities to enable them to 
manage their property, provided this is not incompatible with the conditions of 
internment and the law which is applicable. For this purpose, the said Power 
may give them permission to leave the place of internment in urgent cases and if 
circumstances allow. 

Article 115 

Facilities for preparation and conduct of eases. 

In all cases where an internee is a party to proceedings in any court, the De¬ 
taining Power shall if he so requests, cause the Court to be informed of his de¬ 
tention and shall, within legal limits ensure that all necessary steps are taken to 
prevent him from being in any way prejudiced, by reason of his internment, as 
regards the preparation and conduct of his case or as regards the execution of any 
fludgm^t of the Court. 

Article 116 

Visits* ^ 

Every internee shall be allowed to receive visitors especially near relatives, af 

regular intervals and as frequently as possible. 

As far as is possible, internees shall be permitted to visit their homes in 
urgent cases, particularly in cases of death or serious Ulness of relatives. 

CHAPTER IX 

PENAL AND DISCIPLINARY SANCTIONS 

Article 117 

General provisions. Applicable legislation. 

Subject to the provisions of the present Chapter, the Taws in tone 
ntory In which they are detained will continue to apply to rn 
mlt oflences during internment. 

Ltf 
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If general laws, regulations or orders declare acts committed by internees to 
be punishable, whereas the same acts are not punishable when committed by per¬ 
sons who are not internees, such acts shall entail disciplinary pimishments only. 

No internee may be punished more than once for the same act, or on the 
same count. 

Article 118 

Penalties. 

The courts or authorities shall in passing sentence take as far possible into ac¬ 
count the fact that the defendant is not a national of the Detaining Power. They 
shall be free to reduce the penalty prescribed for the offence with which the in¬ 
ternee is charged and shall not be obliged, to this end to apply the minimum sen¬ 
tence prescribed. 

Imprisonment in premises without daylight, and in general, all forms of 
cruelty without exception are forbidden. 

Internees who have served disciplinary or judicial sentences shall not be treat¬ 
ed differently from other internees. 

The duration of preventive detention undergone by an internee shall be de¬ 
ducted from any disciplinary or judicial penalty involving confinement to which 
he may be sentenced. 

Internee Committees shall be informed of all judicial proceedings instituted 
against internees whom they represent, and of their result. 

Article 119 

Disciplinary punishments. 

The disciplinary punishments applicable to internees shall be the following 

(1) A fine which shall not exceed 50 per cent, of the wages which the internee 
would otherwise receive under the provisions of Article 95 during a period 
of not more than thirty days. 

(2) Discontinuance of privileges granted over and above the treatment provided 
for by the present Convention. 

<3) Fatigue duties, not exceeding two hours daily, in connection with the main¬ 
tenance of the place of internment. 

(4) Confinement. 

In no case shall disciplinary penalties be inhuman, brutal or dangerous for the 
health of internees. Account shall be taken of the internee’s age, sex and state of 

health. 

The duration of any single punishment shall in no case exceed a maximum 
of thirty consecutive days, even if the internee is ans%verable for several breaches 
of discipline when his case is dealt with, whether such breaches are connected 

or not. 

Article 120 

Escapes. 

Internees who are recaptured after having escaped or when attempting to 
escape, shall be liable only to disciplinary pimishment in respect of this act, even 
if it is a repeated offence. 

Article 118, paragraph 3, notwithstanding, internees punished as a result of 
escape or attempt to escape, may be subjected to special surveillance, on condition 
that such surveillance does not affect the state of their health, that it is exercised 
in a place of internment and that it does not entail the abolition of any of the 
safeguards granted by the present Convention. 

Internees who aid and abet an escape or attempt to escape, shall be liable on 
this count to disciplinary punishment only. 

Article 121 

Connected offences. 

Escaped, or attempt to escape, even if it is a repeated offence, sttall not be 
deemed an aggravating circumstance in cases where an internee is prosecuted for 
offences committed during his escape. 
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The Parties to the conflict shall ensure that the competent authorities exer¬ 
cise leniency in deciding whether punishment Inflicted for an offence shall be of 
a disciplinary or judicial nature, especially in respect of acts committed in con¬ 
nection with an escape, whether successful or not. 

Article 122 

Investigations. Confinement awaiting hearing. 

Acts which constitute offences against discipline shall be Investigated imme- 
diat^y. This rule shall be applied, in particular, in cases of escape or attempt to 
escape. Recaptured internees shall be handed over to the competent authorities 
as soon as possible. 

In case of offences against discipline, confinement awaiting trial shall be re¬ 
duced to an absolute minimum for all internees, and shall not exceed fourteen 
days. Its duration shall in any case be deducted from any sentence of confine¬ 
ment. The provisions of Articles 124 and 125 shall apply to internees who are in 
confinement awaiting trial for ofTences against discipline. 

Article 123 

Competent authorities. Procedure. 

Without prejudice to the competence of courts and higher authorities, disci¬ 
plinary punishment may be ordered only by the commandant of the place of in¬ 
ternment, or by a responsible officer or official who replaces him, or to whom he 
has delegated his disciplinary powers. 

Before any disciplinary punishment is awarded, the accused internee shall be 
■given precise information regarding the offences of which he is accused, and 
given an opportunity of explaining his conduct and of defending himself. He shall 
be permitted. In particular, to call witnesses and to have recourse, if necessary, 
to the services of a qualified interpreter. The decision shall be announced in the 
presence of the accused and of a member of the Internee Committee. 

The period elapsing between the time of award of a disciplinary punishment 
and its execution shall not exceed one month. 

When an internee is awarded a further disciplinary punishment, a period of 
at least three days shall elapse between the execution of any two of the punish¬ 
ments, if the duration of one of these Is ten days or more. 

A record of disciplinary punishments shall be maintained by the commandant 
of the place of internment and shall be open to inspection by representatives of 
the Protecting Power. 

Article 124 

Premises for disciplinary punishments. 

Internees shall not in any case be transferred to penitentiary establi*:hmpnts 
(prisons, penitentiaries, convict prisons, etc.) to undergo disciplinary punishment 
therein. 

The premises in which disciplinary punishments are undergone shall conform 
to sanitary requirements; they shall in particular be provided with adequate bed¬ 
ding. Internees undergoing punishment shall be enabled to keep themselves in a 
state of cleanliness. 

Women Internees undergoing disciplinary punishment shall be confined in 
separate quarters from male internees and shall be under the immediate super¬ 
vision of women. 

Article 125 

Essential safeguards. 

Internees awarded disciplinary punishment shall be allowed to exercise and 
to stay In the open air at least two hours daily. 

They shall be allowed, if they so request, to be present at the dally medical 
Inspections. They shall receive the attention which their state of health requires 
and, if necessary, shall be removed to the infirmary of the place of internment or 
to a hospital. 

They shall have permission to read and write, likewise to send and receive 
letters. Parceds and remittances of money, however, may be withheld from them 
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»inUI the completion of their punishment; such consignments shall meanwhile be 
entrusted to the Internee Committee, who will hand over to the infirmary the 
perishable goods contained in the parcels. 

No internee given a disciplinary punishment mav he deprived of the benefit 
of the provisions of Articles 107 and 143 of the present Convention. 

Article 126 

Provisions applicable to judicial proceedings. 

The provisions of Articles 71 to 76 inclusive shall apply, by anology. to nro- 
ceedings against the internees who are in the national territory of the Detaining 
Power. 

CHAPTER X 


TRANSFERS OF INTERNEES 
Article 127 

Conditions. 

The transfer of internees shall always be effected humanly. As a general 
rule, it shall be carried out by rail or other means of transport, and under con¬ 
ditions at least equal to those obtaining for the forces of the Detaining Power in 
their changes of station. If as an exceptional measure such removals have to be 
effected on foot, they may not take place unless the internees are in a fit state 
of health, and may not in any case expose them to excessive fatigue. 


The Detaining Power shall supply internees during transfer with drinking 
water and food sufficient in quantity, quality and variety to maintain them in 
gnod health and also with the necessary clothing, adequate shelter and the neces¬ 
sary medical attention. The Detaining Power shall take all suitable precautions 
to ensure their safety during transfer, and shall establish before their departure 
a complete list of all internees transferred. 

Sick, wounded or infirm internees and maternity cases shall not be trans¬ 
ferred if the journey would be seriously detrimental to them, unless their safety 
imperatively so demands. 

If the combat zone draws close to a place of internment, the Internees in the 
said place shall not be transferred imless their removal can be carried out in ade¬ 
quate conditions of safety, or unless they are exposed to greater risks by remain¬ 
ing on the spot than by being transferred. 

"When making decisions regarding the transfer of internees, the Detaining 
Power shall take their interests into account and, in particular, shall not do any¬ 
thing to increase the difficulties of repatriating them or returning them to their 
own homes. 

Article 128 


Method. 


In the event of transfer, internees shall be officially advised of their departure 
and of their new postal address. Such notification shall be given in time for 
them to pack their luggage and inform their next of kin. 

They shall be allowed to take with them their personal effects, and the cor¬ 
respondence and parcels which have arrived for them. The weight of such bag¬ 
gage may be limited if the conditions of transfer so require, but in no case to less 
than twenty-five kilograms per internee. 

Mail and parcels addressed to their former place of Internment shall be for¬ 
warded to them without delay. 

The commandant of the place of internment shall take, in agreement with the 
Internee Committee, any measures needed to ensure the transport of the internees 
community property and of the luggage the internees are unable to take with 
them in consequence of restrictions imposed by virtue of the second paragraph. 
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CHAPTER XI 

I 

DEATHS 

Article 129 

Death certificates. 

The wills of internees shall be received for sate-keeping by the responsible 
authorities; in the event of the death of an internee his will shall be transmitted 
without delay to a person whom he has previously designated. 

Deaths of internees shall be certified in every case by a doctor, and a dea+h 
certificate shall be made out, showing the causes of death and the condiiions 
under which it occurred. 

An official record of the death, duly registered, shall be drawn up in accord¬ 
ance with the procedure relating thereto in force in the territory where the place 
of internment is situated, and a duly certified copy of such record shall be trans¬ 
mitted without delay to the Protecting Power as well as to the Central Agency 
referred to in Article 140. 

Article 130 

Burial. Cremation. 

The Detaining authorities shall ensure that internees who die while interned 
ere honourably buried, if possible according to the rites of the religion to which 
they belonged and that their graves are respected, properly maintained, and mark¬ 
ed in such a way that they can always be recognized. 

Deceased internees shall be buried in individual graves unless unavoidable cir¬ 
cumstances require the use of collective graves. Bodies may be cremated only 
for imperative reasons of hygiene, on account of the religion of the deceased or 
in accordance with his expressed wish to this effect. In case of cremation, the 
fact shall be stated and the reasons given in the death certificate of the deceased. 
The ashes shall be retained for safe-keeping by the detaining authorities and 
shall be tran.sferred as soon as possible to the next of kin on their request, 

As soon as circumstances permit, and not later than the close of hostilities, 
the Detaining Power shall forward lists of graves of deceased Internees to the 
Powers on whom deceased internees depended, through the Information Bureaux 
provided for in Article 136. Such lists shall include all particulars necessary for 
the identification of the deceased internees, as well as the exact location of their 
graves. 

Article 13t 

Internees killed or Injured in special circumstances. 

Every death or serious injury of an internee, caused or suspected to have 
been caused by a sentry, another internee or any other person, as well as any 
death the cause of which is unknown, shall be immediately followed by an offi¬ 
cial enquiry by the Detaining Power, 

A communication on this subject shall be sent immediately to the Protecting 
Power. The evidence of any witnesses shall be taken, and a report including such 
evidence shall be prepared and forv'arded to the said Protecting Power. 

If the enquiry indicates the guilt of one or more persons, the Detaining Power 
shall take all necessary steps to ensure the prosecution of the person or persons 
responsible. 

CHAPTER Xn 

RELEASE, REPATRIATION AND ACCOMMODATION IN NEUTRAL COUNTRIES 

Article 132 

During hostilities or occupation. 

Each interned person shall be released by the Detaining Power as soon as the 
reasons which necessitated his internment no longer exist. 

The Parties to the conflict shall, moreover, endeavour during the course of 
hostilities to conclude agreements for the release, the repatriation, the return to 
places of residence or the accommoation in a neutral country of certain classes nf 
internet. In particular children, pregnant women and mothers with infants and 
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young children, wounded and sick, and internees who have been detained for a 
long time. 

Article 133 

After the close of hostilities. 

Internment shall cease as soon as possible after the close of hostilities. 

Internees in the territory of a Party to the conflict against whom penal pro¬ 
ceedings are pending for offences not exclusively subject to disciplinary penalties, 
may be detained until the close of such proceedings and, if circumstances require, 
until the completion of the penalty. The same shall apply to internees who 
have been previously sentenced to a punishment depriving them of liberty. 

By agreement between the Detaining Power and the Powers concerned com¬ 
mittees may be set up after the close of hostilities, or of the occupation of territo¬ 
ries to search for dispersed internees. 

Article 134 

Repatriation and retorn to last place of residence. 

The High Contracting Parties shall endeavour, upon the close of hostilities or 
occupation, to ensure the return of all internees to their last place of residence, 
or to facilitate their repatriation. 

Article 135 

Costs. 

The Detaining Power shall bear the expense of returning released Internees to 
the places where they were residing when interned, or, if it took them into cus¬ 
tody while they were in transit or on the high seas the cost of completing their 
journey or of their return to their point of departure. 

Where a Detaining Power refuses permission to reside In its territory to a re¬ 
leased internee who previously had his permanent domicile therein, such Detain¬ 
ing Power shall pay the cost of the said Internee’s repatriation. If, however, the 
internee elects to return to his country on his own responsibility or in obedience 
to the Government of the Power to which he owes allegiance, the Detaining 
Power need not pay the expenses of his journey beyond the point of his departure 
from Its territory. The Detaining Power need not pay the cost of repatriation of 
an internee who was interned at his own request. 

If internees are transferred in accordance with Article 45, the transferring and 
receiving Powers shall agree on the portion of the above costs to be borne by 
each. 

The foregoing shall not prejudice such special agreements as may be conclud¬ 
ed between Parties to the conflict concerning the exchange and repatriation of 
their nationals in enemy hands. 

SECTION V 

INFORMATION BUREAUX AND CENTRAL AGENCY 

Article 136 

National Bureaux. 

Upon the outbreak of a conflict and in all cases of occupation, each of the 
Parties to the conflict shall establish an official Information Bureau responsible 
for receiving and transmitting Information in respect of the protected persons who 
are in its power. 

Each of the Parties to the conflict shall, within the shortest possible period, 
give its Bureau information of any measure taken by it concerning any protect¬ 
ed persons who are kept in custody for more than two weeks, who are subjected 
to assigned residence or who are interned. It shall, furthermore, require its vari¬ 
ous departments concerned with such matters to provide the aforesaid Bureau 
promptly with information concerning all changes pertaining to these protected 
persons, as. for example, transfers, releases, repatriations, escapes, admittances to 
hospitals, births and deaths. 

Article 137 

Transmission of Information. 

Each national Bureau shall immediately forward Information concerning 
tected persons by the most rapid means to the Powers of whom the aforesai 
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persons are nationals, or to powers in whose territory they resided, through tlie 
intermediary of the Protecting Powers and likewise through the Central Agency 
provided for in Article 140. The Bureaux shall also reply to all enquiries »vnich 
may be received regarding protected persons. 

Information Bureaux shall transmit information concerning a protected per¬ 
son unless its transmission might be detrimental to the person concerned or to hia 
or her relatives. Even in such a case, the information may not be withheld from 
the Central Agency which upon being notified of the circumstances, will take the 
necessary precautions indicated in Article 140. 

All communications in writing made by any Bureau shall be authenticated by 
a signature or a seal. 

Article 13S 

Particulars required. 

The information received by the National Bureau and transmitted by It shall 
be of such a character as to make it possible to identify the protected person ex¬ 
actly and to advise his next of kin quickly. The information in respect of each 
person shall include at least his surname, frist names, place and date of birth, 
nationality last residence and distinguishing characteristics, the first name of the 
father and the maiden name of the mother, the date, place and nature of the ac¬ 
tion taken with regard to the individual, the address at which correspondence may 
be sent to him and the name and address of the person to be informed. 

Likewise, information regarding the state of health of internees who are 
seriously ill or seriously wounded shall be supplied regularly and if possible every 
week. 

Article 139 

Forwarding of personal valuables. 

Each national Information Bureau shall, furthermore, be responsible for collect¬ 
ing all personal valuables left by protected persons mentioned in Article 136, in par¬ 
ticular those who have been repatriated or released, or who have escap>ed or died; 
It shall forward the said valuables to those concerned, either direct, or, if neces- 
sary, through the Central Agency. Such articles shall be sent by the Bureau in 
sealed packets which shall be accompanied by statements giving clear and full 
identity particulars of the person to whom the articles belonged, and by a com¬ 
plete list of the contents of the parcel. Detailed records shall be mainUined of 
the receipt and despatch of all such valuables. 

Article 140 

Central Agency. 

A Central Information Agency for protected persons, in particular for in¬ 
ternees, shall be created in a neutral country. The International Committee of 
the Red Cross shall, if it deems necessary, propose to the powers concerned the 
organization of such an Agency, which may be the .«!ame as that provided for in 
Article 123 of the Geneva Convention relative to the Treatment of Prisoners of 
War of August 12, 1949. 

The function of the Agency shall be to collect all information of the type set 
forth in Article 136 which it may obtain through official or private channels and 
to transmit it as rapidly as possible to the countries of origin or of residence of 
the persons concerned, except in cases where such transmissions might be detri¬ 
mental to the persons whom the said information concerns, or to their relatives. 

It shall receive from the Parties to the conflict all reasonable facilities for effect¬ 
ing such transmissions. 

The High Contracting Parties, and In particular those whose nationals benefit 
by the services of the Central Agency, are requested to give the said Agency the 
financial aid It may require. 

**A'* In the citations stands foe AIR 
IVol. 20] 4 A. M. 11 
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The foregoing provisions shall in no way be interpreted as restricting the 
hximanitarian activities of the International Committee of the FM Cross and of 
the relief Societies described in Article 142. 

Article 141 

Exemption from cbargea 

The national Information Bureaux and the Central Informatioii Agency shaU 
enioy free postage for all mall, likewise the exemptions provided for in Art. 110, 
and further, so far as possible, exemption from telesraphlc charge.*? or, at least, 
greatly reduced rate5i. 

PART IV 

EXECUTION OF THE CONVENTION 

SECTION I 

GENERAL PROVISIONS 

Article 142 

Relief Societies and other organisations. 

Subject to the measures which the Detaining Powers may consider essential 
to ensure their security or to meet any other reasonable need, the representatives 
of religious organisations, relief societies, or any other organizations assisting the 
protected persons, shall receive from these Powers, for themselves or their duly 
accredited agents, all facilities for visiting the protected persons, for distributing 
relief supplies and material from any source, intended for educational, recreational 
or relgious purposes, or for assisting them in organizing their leisure time within 
the places of internment. Such societies or organizations may be constituted in 
the territory of the Detaining Power, or in any other country, or they may have 
an international character. 

The Detaining Power may limit the number of societies and organizations 
whose delegates are allowed to carry out their activities in its territory and 
under Its supervision on condition, however, that such limitation shall not hinder 
the supply of effective and adequate relief to all protected persons. 

The special position of the International Committee of the Red Cross In this 
field shall be recognized and respected at all times. 

Article 143 

Supervision. 

Representatives or delegates of the Protecting Powers sfiafl have permission 
to go to all places where protected persons are, particularly to places of Internment, 
detention and work. 

They shall have access to all premises occupied by protected persons and shall 
be able to interview the latter without witnesses, personally or through an inter¬ 
preter. 

Such visits may not be prohibited except for reasons of imperative military ne¬ 
cessity and then only as an exceptional and temporary measure. Their duration 
and frequency shall not be restricted. 

Such representatives and delegates shall have full liberty to select the places 
they wish to visit. The Detaining or Occupying Power, the Protecting Power and 
when occasion arises the Power of origin of the persons to be visited, may agree 
that compatriots of the Internees shall be permitted to participate In the visits. 

The delegates of the International Committee of the Red Cross shall also en¬ 
joy the above prerogatives. The appointment of such delegates shall be submit¬ 
ted to the approval of the Power governing the territories where they will carry 
out their dutie* 

Ai tlele 144 ' 

Dissemination of the Convention. 

The High Contracting Parties imdertake. In time of peace as in time of war, 
to disseminate the text of the present convention as widely as possible in their 
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respective countries and, In particular, to Include the study thereof in their pro¬ 
grammes of military and if possible, civil instruction, so that the principles there¬ 
of may become known to the entire population. 

Any civilian, military, police or other authorities, who in time of war as¬ 
sume responsibilities in respect of protected persons, must possess the text of the 
Convention and be specially instructed as to its provisions. 

Article 149 

Translations. Rules of application. 

The High Contracting Parties shall conniiunicate to one another through the 
Swiss Federal Council and, during hostilities, through the Protecting Powers, the 
official translations of the present Convention, as well as the laws and regulations 
which they may adopt to ensure the application tiiereof 

Article 146 

Penal sanctions. I. General observat'ons. 

The High Contracting Parties undertake to enact any legislation necessary to 
provide effective penal sanctions for persons committing or ordering to be com¬ 
mitted, any of the grave breaches of the present Convention defined in the fol¬ 
lowing Article. 

Each High Contracting Party shall be under the obligation to search for per¬ 
sons alleged to have committed, or to have ordered to be committed, such grave 
breaches and shall bring such persons regardless of their nationality, before its 
own courts, Tt may also, if it prefers, and in accordance with the provisions of 
Its own legislation, hand such persons over for trial to another High Contracting 
Party concerned, provided such High Contracting Party has made out a prima 
facie case. 

Each High Contracting Party shall take measures necessary for the suppression 
of all acts contrary to the provisions of the present Convention other than the 
grave breaches defined in the following Article. 

In all circumstances, the accused persons shall benefit by safeguards of pro¬ 
per trial and defence which shall not be less favourable than those provided by 
Article 105 and those following of the Geneva Convention relative to the Treat¬ 
ment of Prisoners of War^ of August 12, 1649 
[a] See Schedule 111. 

Article 147 

11. Grave breaches. 

Grave breaches to which the preceding Article relates shall be those involving 
any of the following acts, if committed against persons or property protected by 
the present Convention; wilful killing, torture or inhuman treatment, including 
biological experiments, wilfully causing great suffering or serious injury to body 
or health, unlawful deportation or tran.sfer or unlawful confinement of a protect¬ 
ed person, compelling a protected person to serve in the forces of a hostile Power, 
or wilfully depriving a protected person of the rights of fair and regular trial 
prescribed In the present Convention, taking of hostages and extensive destruction 
and appropriation of property, not justified by military necessity and carried out 
unlawfully and wantonly. 

Article 148 

in. ResponRlbilities of the Contracting Parties. 

No High Contracting Party shall be allowed to absolve Itselt or any other 
High Contracting Party of any liability incurred by itself or by another High 
Contracting Party in respect of breaches referred to in the preceding Article. 


Article 149 

Enquiry procedure. 

At the request of a Party to the conflict, an enquiry shall be instituted. In a 
manner to be decided between the interested Parties, concerning any alleged viola- 
lation of the Conv^tion. 

If agreement has not been reached concerning the procedure for the enquiry, 
the Parties should agree on the choice of an umoire who wiU decide upon the 
procedure to be followed 
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Once the violation has been established, the Parties to the conflict shall put 
an end to it and shall repress it with the least possible rtMav. 

SECTION n 
FINAL PROVISIONS 
Article ir*0 

Languages. 

The present Convention is established in English and In French. Both texts 
are equally authentic. 

The Swiss Federal Council shall arrange for ofHdoI translations of the Con¬ 
vention to be made in the Russian and Spanish languages. 

Article 151 

Signature. 

The present Convention, which bears the date of this day; Is open to signature 
until February 12, 1950, in the name of the Pow'ers represented at the Conference 
which opened at Geneva on April 21. 1949. 

Article 152 

Rstlflcatlon, 

The present Convention shall be ratified as soon as possible and the ratifica¬ 
tions shall be deposited at Berne. 

A record shall be drawn up of the deposit of each instrument of ratification 
and certified copies of this record shall be transmitted by the Swiss Federal Coun¬ 
cil to all the Powers in whose name the Convention has been signed, or whose ac¬ 
cession has been notified. 

Coming into force. 

The present Convention shall come Into force six months after not less than two 
Instruments of ratification have been deposited. 

Thereafter, it shall come into force for each High Contracting Party six months 
after the deposit of the instrument of ratification, 

Article 154 

Relation with the Hague Conventions. 

In the relations between the Powers who are bound by the Hague Conventions 
respecting the Laws and Customs of War on Land, whether that of July 29, 1899, 
or that of October, 18, 1907, and who are parties to the present Convention, this 
last Convention shall be supplementary to Sections II and III of the Regulations 
annexed to the abovementioned Conventions of the Hague. 

Article 155 

Accession. 

Prom the date of its coming into force. It shall be open to any Power in whose 
name the present Convention hap not been signed to accede to this Convention. 

Article 156 

Notiflcation of accessions. 

Accessions snail be notified In writing to the Swiss Federal Council, and shall 
take effect six months after the date on which they are received. 

The Swiss Federal Council shall commimicate the accessions to all the Powers 
In whose name the Convention has been signed, or whose aoceaaioa has been noti¬ 
fied 

Article 157 

Immediate effect. 

The situations provided for In Articles 2 and S shall give Immediate effect to 
ratifications deposited and accessions notified by the Parties to the conflict before 
or after the beginning of hostilities or occupation. The Swiss Federal Council shall 
communicate by the quickest method any ratifications or accessions received from 
parties to the confllot. 
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US 


ItonunoUiUon* 


Each of the High Contracting Parties shall be at liberty to aeiiounce the pre* 
sent Convention. 

The denunciation shall be notified In writing to the Swiss Federal Council* 
which shall transmit it to the Governments of all the High Contracting Parties. 

The dentmclation shall take effect one year after the notification thereof has 
been made to the Swiss Federal Council. However, a denunciation of which noti¬ 
fication has been made at a time when the denouncing Power is involved in a con¬ 
flict shall not take effect until peace has been concluded, and until after operations 
connected with release, repatriation and re-establishment of the persons protected 
by the present Convention have been terminated. 

The denimciation shall have effect only in respect of the denouncing Power. It 
shall in no way impair the obligations which the Parties to the conflict shaU re¬ 
main bound to fulfil by virtue of the principles of the law of nations, as they re¬ 
sult from the usages established among civilised peoples, from the laws of humanity 
and the dictates of the public conscience. 


Article 159 

Regtstration with the United Nations. 

The Swiss Federal Council shall register the present Convention with the Se¬ 
cretariat of the United Nations. 

The Swiss Federal Council shall also inform the Secretariat of the United 
Nations of all ratifications, accessions and denunciations received by it with respect 
to the present Convention. 

In witness whereof the undersigned, having deposited their respective full 
powers, have signed the present Convention. 

Done at Geneva this 12th day of August, 1949, in the English and French lan¬ 
guages. The original shall be deposited in the Archives of the Swiss Confederation. 
The Swiss Federal Council shall transmit certified copies thereof to each of the 
signatory and acceding States. 
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THE SCHEDULE 


STAEMENTS OF OBJECTS AND REASONS 


The object of this Bill is to levy tax on 
gifts made by Individuals, Hindu undivided 
families, companies, firms and associations 
of persons. Gifts from one person to an¬ 
other provide a convenient means of avoid¬ 
ing or reducing liability to Estate Duty, 
Income-tax, Wealth-tax and Expendlture- 

H. AMENDMENT 

r?> The main objectives of the amend¬ 
ments proposed to be made in the Income- 
tax Act, 1981 are the rationalisation of cer¬ 
tain provisions and simplification of the pro¬ 
cedure for assessments and collection of 

taxes:. and removing certain 

anomalies and lacunae in some of the provi- 


tax. The only effective method of checking 
such attempts at evasion or reduction of tax 
liability is by levying a tax on gifts. With 
the introduction of this tax, the integrated 
tax structure which the Government have 
been aiming at will be complete.—Gaz. of 
India, 28-2-1958, Pt IL S. 2, Extra, p. 314. 

ACT 42 OF 1970 

sions of the Act. The amendments to the 
Wealth-tax Act, 1957, the Gift-tax Act, 1958 
and the Companies (Profits) Sur-tax Act, 
1964 primarily relate to procedural matters. 
—Gaz of Tnd., 20-5-1989. Pt. II, S. 2, Extra, 
p. 543. 
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lU. AMENDMENT ACT 45 OP 1972 


This Bill seeks to aniend the Income-tax 
Act, 1961 the Wealth-tax Act, 1957 and 
the Gift-tax Act. 1958. 

The following are the main objects of the 

BUI. 

(1) To counter evasion of tax through 

under statement of the value of im¬ 
moveable property . 

(2) To curb widespread practice of be- 
nami holding of property with a view 
to tax evasion by debarring the origi¬ 
nal owner from enforcing his claim... 


(3) To improve the arrangements for valu¬ 
ation, for purposes of Income-tax, 
Wealth-tax, and Gift-tax Laws of 
buildings, lands, and other assets by 
augmenting the set up of the official 
valuation machinery . 

For achieving the first object the Bill 
seeks to insert a new chapter XXA in the 

I.-T. Act, 1961...The remaining 

provisions of the Bill are for giving effect to 
the third object.—Gaz. of Ind., 12-3-1971, 
Pt. II, S. 2, Extra, p. a.H7. 


IV. AMENDMENT ACT 41 OF 1975 


The object of this Bill is to amend the 
Income-tax Act. 1961, the Wealth-tax Act, 
1957, the Gift-tax Act, 1958, and the Com¬ 
panies (Profits) Sur-tax Act, 1964. The pro¬ 
posals relating to the amendments to these 
enactments have been formulated after a de¬ 
tailed examination of the recommendations 
of the Direct Taxes Enquiry Committee 
(Wanchoo Committee) and the Forty-seventh 
Report of the Law Commission on the Trial 
and Punishment of Social and Economic Of¬ 
fences, the latter in so far as they relate to 
direct taxes. Opportunity has been taken to 
sponsor some amendments on the basis of 
suggestions received from various other quar¬ 
ters as weU. Technical difficulties arising in 
the operation of some of the provisions of 
these enactments have also been taken into 
account in formulating these proposals. 


2. The main objectives of the amendments 
proposed to be made are to uneartn black- 
money and prevent its proliferation; to fight 
and curb tax evasion; to check avoidance of 
tax through various legal devices including 
the foiTOation of trusts and diversion of in¬ 
come or wealth to members of family; to 
reduce tax arrears and to ensure that in 
future, tax arrears do not accumulate; to 
reationalise the exemptions and deductions 
available under the relevant enactments, and 
to streamline the administrative set-up and 
make it functionally efficient. 

3. The notes on clauses, appended to the 
Bill, explain the various provisions thereof— 
S.O.R.—Gaz. of India. 9-5-1973. Pt. U, S. 2, 
Ext., p. 531. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION- 

•—Amended by Acts 12 of 1959; 13 of 1960; 58 of 1960; 53 of 1962; 54 of 196^^: 5 of 
1964; 10 of 1965; 41 of 1965; 13 of 1966; 20 of 1967; 27 of 1967; 19 of 1970; 42 
of 1970; 32 of 1971; 16 of 1972; 45 of 1972; 54 of 1972; 21 of 1973; 26 of 1974; 
25 of 1975; 41 of 1975; 66 of 1976; 29 of 1977; 21 of 1979; 44 at 1930; 7 of 1981; 
16 Of 1981; 14 of 1982. 

—Regn. 3 of 1963. 

Ada. and Am. by H. ^ ALO 1973; L.M. and AALO 1974; N E.A CReorgantsatlonl 
ALO 1974, 

—Extended by Regn. 3 of 1963, 


cognate ACTS AND PROVISIONS 

1. Business Profits Tax Act, 21 of 1941. 

2. Estate Duty Act, 34 of 1953. 

8. Excess Profits Tax Act, 15 of 1940. 

4. Income-tax Act, 43 of 1961. 

6. Provisional Collection of Taxes Act, 16 of iQ31, 

6. Wealth-tax Act, 27 of 1957. 
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[THE] GIFT-TAX ACT, 1958 
(ACT XVm OF 1958><^ 


^ , 115th May 1958] 

An Act to provide for the levy of gift-tax. 

Be it enacted by Parliament in the Ninth Year of the Republic of India 
as follows:— 


[a] For Statement of Objects and Reasons, see Gazette of India, 1958. Pt. 11-Sec¬ 
tion 2, Ext., p. 314: and for Report of Select Committee, See Gazette of India, 
1958, Pt. IT-Sec. 2. Ext., p. 655. 


CHAPTER r 

PRELIMINARY 


1. Short title, extent and commencement._ (1) This Act 

THE GIFT-TAX ACT, 1958. 


may be called 


(2) It extends®- to the whole of India except the State of Jammu and 
Kashmir. 


(3) It shall be deemed to have come into force on the 1st day of Anril 
1958. * 


[a] The Act has been extended to the Union Territories of Goa, Daman and Dixi, 
Dadra and Nagar Haveli and Pondicherry by Regn. 3 of 1963 (with retrospec¬ 
tive effect from 1-4-1963). 

2.| Defimtions.— In this Act, unless the context otherwise requires,-— 

(i) ‘'Appellate Assistant Commissioner*’ means a person empowered to exer¬ 

cise the powers of the Appellate Assistant Commissioner of Gift-tax 
under section 8; 

(ii) “["Appellate Tribunal” means the Appellate Tribunal constituted under 
section 252 of the Income-tax Act;] 

(a] Substituted for former clause by the Gift-tax (Amendment) Act, 1962 (53 of 
of 1962), Section 2 (1-4-1963). 

®I(iii) "assessee” means a person by whom gift-tax or any other sum of 
money is payable under this Act and includes— 

(a) every person in respect of whom any proceeding under this Act 
has been taken for the determination of gift-tax payable by him 
or by any other person or the amount of refund due to him or such 
other person; 

tb) every person who is deemed to be an assessee under this Act; 

(c) every person who is deemed to be an assessee in default under this 
Act; 


Preamble 

ri) Act Is validly made by Parliament 
A 1970 SC 999 (1002) : (1970) 1 SCWR 677. 
(A 1962 Mys 269, Reversed.) •• A 1970 Andh 
Pra 126 (130) (DB) •• A 1967 All 19 (23) I 
1966 All LJ 622 (DB). 

(2) Vires of Act — Authorities under — 
Question of ultra vires is foreign to scope 
of their jusis^ction. A 1970 Raj 219 (219). 

(3) Question of vires of Act — Assessee 
under Act cannot raise question before 
Tribunal. A 1970 Raj 219 (220). 

(4) Renunciation of shares attracts gift- 
tax. A 1969 Mad 302 (304) : 70 ITR 397 
(DB). 

(5) In Oder to ascertain the real gifts 
under Setttlement deed, not only the Settle¬ 
ment deed but also the rectification deed has 
to be considered since both are parts of the 
same transaction. (1966) 62 ITR 222 (225) 
(Mys). 


Section 1 

(1) The Gift-tax Act. levying tax on 
gifts of agricultiu*al lands is within the 
competence of the Parliament by virtue of 
the residuary powere conferred upon Parlia¬ 
ment under <h. 2 of Art. 248 read with 
Entry 97 of List I. A 1962 Ker 97 (103, 104): 
1961 Ker LT 859 (DB) *• A 1965 Punj 65 
(68) : 1964 Chir LJ 412 (DB) •• A 1963 Mad 
419 (420 to 423) ; (1963) 2 Mad LJ 162 (DB). 

(2) Power of State Legislature to impose 
taxes on lands and buildings includes power 
to tax gifts of tax and buildings. The 
Gift-tax Act. 1958, In so far as it purports 
to reach gifts of 'lands and building’, is 
ultra vires the power of Parliament and to 
that extent unconstitutional. A 1962 Mys 
269 (275) : (1965) 45 ITR 194 (DB). 

Section 2 (111) 

( 1 ) Definition is wide enough to include 
every person who is deemed to be a 
donee. A 1970 Andh Pra 126 (137) : ILR 

(1969) Andh Pra 788 (DB). 
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(iv) "assessment” includes reassessment; 

(iva) "assessment year” means the period of twelve months commencing on 
the 1st day of April every year.] 

[a] Substituted for former clauses (ill) and (iv) by Act 53 of 1962, Section 2 (a), 
(1-4-1963). 


®(v) "Board” means the Central Board of Direct Taxes constituted under 
the Central Boards of Revenue Act, 1963. 

[a] Substituted by Act 54 of 1963, section 5 (1-1-1964). 

®[(va) "charitable purpose” includes relief of the poor, education, medical 
relief, and advancement of any other object of general public utility not 
involving the carrying on of any activity for profit;] 

[a] Inserted by Act 53 of 1962, Section 2 (1-4-1963). 

(vi) "Commissioner” means a person empowered to exercise the powers of 
a Commissioner of Gift-tax under section 9; 

*[(via) "Commissioner (Appeals)” means a person empowered to exercise 
the powers of a Commissioner of Gift-tax (Appeals) under section 8A:] 
[a] Inserted by Finance (No. 2) Act, 1977 (29 of 1977), S. 39, Fifth Sch., Pt. Ill, 

Item (A) (10-7-78). 

(vii) ^["company*’ means a company as defined in section 3 of the Com-, 
panies Act, 1956, and includes— 

(a) a foreign company within the meaning of section 591 of that Act; 

(b) a company within the meaning of any law relating to companies 
for the time being in force in the Union territory of Dadra and 
Nagar Haveli, Goa, Daman and Diu, or Pondicherry and any asso¬ 
ciation in any such Union territory, whether incorporated or not, 
which is c|eclared by general or special order of the Board to be 
a company for the purposes of this Act:] 

[a] Substituted by Regn. 3 of 1963, Section 3 (i) and Schedule. Pt. I (1-4-1963). 

*[(viia) "Director of Inspection” includes an Additional Director of Inspec¬ 
tion, a Deputy Director of Inspection and an Assistant Director of In¬ 
spection; ] 

[a] Inserted by Act 53 of 1962, Section 2 (1-4-1963). 

(viii) "donee” means any person who acquires any property under a gift, 
and where a gift is made to a trustee for the benefit of another per¬ 
son, includes both the trustee and the beneficiary; 
fix) "donor” means any person who makes a gift; . . , ^ 

(x) "executor” means an executor or administrator of the estate of a deceas¬ 
ed person; 

(xi) "firm” has the meaning assigned to it in the Indian Partnership Act, 

1932; . . 

(xii) "gift” means the transfer by one person to another of any existing 
movable or immovable property made voluntarily and without consi¬ 
deration in money or money’s worth, and ^[includes the transfer or 
conversion of any property referred to in section 4, deemed to be a 



gift under that section.] 

Substituted for the words and figure "includes the transfer of any property 
deemed to be a gift under Section 4** by the Finance (No. 2) Act, 1971 (32 of 

1071), S. 37 (a) (1-4-1972). 


SECTION 2 (xii) — SYNOPSIS 
•L Partition of H. U. F. - Whether 
amounts to transfer. 

S. Re-constltutlon of firm — Change in 
share pattern — Whether gift. 

8. ReQulrements of gift. 

4. Gift Is a bilateral transaction. 

5. Deed constmctlon. 

8, Provision not In pari materia.__ 


1. Partition of H. U. F. — Whether amounts 

to transfer. 

(1) Gift of immovable property — Posses¬ 
sion given prior to 1-4-1957 but deed ex¬ 
ecuted and registered in 1959 — Transfer 
becomes effective from 1959 and hence gift 
is chargeable to tax under S. 3. 1976 Tax 
LR 915 (920) : (1978) 113 ITR 228 (DB) 
(Gau). . 


**A’* in the citations stands for AIR 
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OBJECTS AND REASONS 

Clause 12.— All voluntary transfers of property without consideration and 
transfers deemed to be gifts under Section 4 are covered by the definition of “gift”. 
—S.O.R. 

The meaning of the word 'consideration’ in this definition has been made clear 
by the insertion of the words ‘in money or money’s worth’.—S.C.R. 

Clause 37.— Seeks to make certain amendments in the Gift-tax Act, 1958. Sub> 
clause (a) seeks to amend the definition of “gift” in clause <xii) of section 2. This 
amendment is consequential to the amendment of section 4 of the Gift-tax Act 
under sub-clause (b)—S.O.R.—Gaz. of Ind., 28-5-71, Pt. II, S. 2, Ext, p. 258/65. 


Section 2 (xii) — Note 1 (contd.) 

(2) Hindu female abandoned forever her 
separate interest and ownership over her 
capital investment and her share in busi¬ 
ness in favour of joint family of which 
she was a member — Held that the female 
must be deemed to have made a gift to 
undivided family — Income from property 
so gifted to H. U. F. would be liable to be 
brought to tax in accordance with law, 
A 1977 SC 2230 (2234) : 1977 Tax LR 1396 
(1401). 

(3) Partition in Hindu family — Allot¬ 
ment of land to married and unmarried 
daughters — If there was an arrangement 
on the occasion of the daughters to give 
them some property an allotment to th^ 
would come within the scope of S. 5 (1) (vii) 
of the Gift-tax Act — But allotment to un¬ 
married daughters being in the nature of 
discharge of the obligation of H. U. P. to 
get them married, would not amount to 
gift writhin S. 2 (xii) of the said Act. 1979 
Tax LR 460 (461, 462) s (1979) 1 Andh WR 
390 (DB). 

(4) Joint Hindu family — Manager earn¬ 
ing jackpot prize — Manager treating some 
amount of the same as joint family pro¬ 
perty and distributing it in partition to his 
sons and wife — On facts Tribimal held 
the prize amount as joint family property 

— Its division held not gift ^thin the 
G ft-tax Act. 1979 Tax LR 960 (963. 964) 3 
1)8 ITR 640 (DB) (Mad). 

(5) Land bequeathed to assessee under a 
wUl to be distributed equally to testator’s 
three grandchildren after death of assessee 

— Doctrine of acceleration of interest — 
Assessee under a bilateral release deed 
surrendering his life interest in certain 
properties in favour of two children — 
Held there was gift of life Interest in cer¬ 
tain properties in favour of two of the 
vested remaindermen and surrender not 
being in favour of all the remaindermen 
the doctrine of acceleration of interest had 
no application. 1980 Tax LR 1003 (1006) : 
(1980) 123 ITR 414 (DB) (Mad). 

(6) Ingredients of gift — Gift ought to 
be voluntary and without consideration — 
Transfer of property to wife of Karta of 
undivided family — Transfer in lieu of 
her maintenance — Transfer, held, would 
not amount to gift. 1980 Tax LR NOC 71 a 
123 ITR 54 (DB) (Andh Pra). 

(7) Gift by Karta to member of joint 
Hindu family — Gift voidable — Can be 
avoided by member whose interest is affect¬ 
ed — Taxation deoartment cannot treat 
gift as invalid. 1981* (9) ITC 47 (49) (Raj). 


(8) Release deed not effecting any gift 
bilateral or multilateral between parties — 
Revenue not showing transaction to be not 
bona fide — Transaction not liable to gift- 
tax. 1982 Tax LR 913 (918, 925, 927) : 133 
ITR 108 (DB) (Guj). 

(9) "Transfer” — What amounte to — 
Amount spent by H. U. P. assessee at time 
of marriage of ixnraarried daughter of said 
Hindu undivided family — Held, amoimt 
spent was not transferred and hence would 
not amount to ‘gift’ within meaning of 
S. 2 (xii). 1982 Tax LR 817 (824) : (1982) 28 
Cur Tax Rep 17 (DB) (Cal). 

(10-11) Conveyance of land to daughter 
at time of marriage — Whether Incident to 
marriage and not a taxable gift — If the 
conveyance is made to discharge the obliga¬ 
tion of the father io provide for mainten¬ 
ance of the daughter in the shape of 
reasonable expenses incidental to marriage, 
it can be said to be a transfer for considera¬ 
tion and as such it will not amount to gift 
chargeable under the Gift-tax Act. (1976) 
105 ITR 849 (853, 854) : (1977) 1 Andh WR 
82. 

(12) A constituting Hindu undivided 
family with his minor sons — A obtaining 
property on partition between himself and 
his father and brother — Gift of property 
by A to his married sister is void not Hable 
to tax. (1977) 108 ITR 672 : (1977) 2 ITJ 260 
(DB) (Mad). 

(13) A karta could not validly gift co- 
parcency property in favour of the co¬ 
parceners, as it would be making a gift to 
one’s own-self. It is settled law that co- 
parcenery property cannot be gifted by one 
coparcener to another. (1980) 18 Chir Tax 
Rep 267 (268) (DB). 

(14) Hindu assessee settling landed pro¬ 
perty in favour of his daughters — Provi¬ 
sion for their maintenance—Transaction is 
a family settlement and not gift. Not liable 
to tax. (1978) 5 ITATR 608 (Tribunal) (Hyd). 

(15) Different portions of land made and 
were given to five sons and to the widow 
of a predeceased son — Tribunal rightly 
held the transaction to be one of family 
settlement In that view the transfers could 
not be said to be deeds of gifts — (Whether 
a karta of H. U. F. can gift Its immoveable 
property to his family members not 
decided.) 1978 UPTC 696 : 120 ITR 589 (DB). 

(16) Blending of separate property into 
joint Hindu family property for partition 
does not constitute a gift and it Is not as¬ 
sessable to gift tax. 1971 Tax LR 1042 (1043)3 
81 ITR 709 (Orissa). 

(17) Coparcenary property — Gift by 
Karta of ancestral lands in favoiur of his 
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Seotlon 2 (xil) — Note 1 (contd.) 
minor sona. brother’s widow, mother and 
step-mother — Gift is void and not voidable 
— Not subject to gift-tax. 1973 Tax LR 858 
(862) : 86 ITR 96 (FB) (Puni). 

(18) Gift or family arrangement — Self- 
acquired property settled in favour of 
chUdren out of love and affection — Not a 
family arrangement but a gift and liable to 
tax. 1972 Tax LR 910 (941, 942) ; 99 ITR 
477 (DB) (AP). 

(19) The partition of sale proceeds from 
an impartible estate by the owner thereof 
among his family members after coming 
into force of the Hindu Succession Act, was 
not transfer as contemplated in S. 2 (m). 
The only person interested in retaining the 
impartible character of the tetate. i. e. 
owner, having relinquished his right in 
retaining the impartible character of the 
sale price, it became open to be partitioned 
among the heirs according to the Succes¬ 
sion Act. 1973 Tax LR 1127 (1134) : 99 iTR 
354 (DB) (Raj). 

(20) Unilateral act of throwing self-ac¬ 
quired property by a coparcener, into the 
common stock of the joint family property 
does not amount to transfer which attracts 
the provisions of the Act. (Case law dis¬ 
cussed). 1973 Tax LR 63 (64) : 84 ITR 703 
(Mys). 

(21) Settlement by assessee — Assessee 

and his wife given life interest to possess 
and enjoy properties and thereafter pro¬ 
perties to go finally to son with absolute 
rights — Transfer of interest in the pro¬ 
perties in favour of son held amounted to 
'gift’ taxable under the Act. 1973 Tax LR 
477 (478, 479) : 85 ITR 249 (Andh Fra). 

((1965) 58 ITR 505 (Bom), Dissented from.) 

(22) Assessee dividing his property and set¬ 
ting apart those properties in favour of his 
wife and children without pa&sing to them 
title to those properties — Transaction is 
not transfer of property within Section 2 
(xxiv) and gift within S. 2 (xii). 1973 Tax 
LR 1388 (1390 to 1393) : 96 ITR 365 (DB) 
(Ker). 

(23) Where a person throws his self-ac¬ 
quired property Into common hotchpot of 
joint Hindu family of which he is member, 
it does not amount to a gift in favour of 
joint family. 1972 UPTC 547. 

(24) When a Hindu father by blending or 
throwing into the hotchpot of the family 
impresses his separate property with the 
character of joint family property, there is 
no gift within the meaning of Section 2 (xd) 
•f the Gift-tax Act. 1973 Tax LR 62 (63) : 
86 ITR 748 (FB). 

(25) Where it is established that the 
joint family had sufficient nucleus to start 
a business, the mere fact that in the earlier 
years lather was assessed as an individual 
in respect of the business cannot be taken to 
indicate that the business was not a joint 
family business. Convers’on of such joint 
family business into a partnership busings 
will not amount to a gift defined in the 
Act. (1973) 89 ITR 129 : ILR (1972) 3 Mad 

(26) A constituting Hindu undivided 
family with his minor sons — A obtain'ng 
property on partition between himself and 


his father and brother — Gift of property 
by A to his married sister is void and not 
liable to tax. (1977) 108 ITR 672 (DB) (Mad). 

(27) Gift — Hindu assessee settling land¬ 
ed property in favour of his daughtere — 
Provision 'for their maintenance” — Tran¬ 
saction is a family settlement and not gift 
— Not liable to tax. (1978) 5 ITATR 608 
(Hyd) (Tribunal.) 

(28) Declaration by a coparcener convert¬ 
ing his self-acquired property into joint 
family property — Does not amount to gift. 
A 1970 SC 1722 (1727). (A 1971 All 101. A 
1965 Andh Pra 65; A 1970 Andh Pra 126 
Overruled; A 1969 Mad 302; A 1967 Assam 48 
(49); A 1966 Andh Pra 39 (41, 42); 67 Bom 
LR 406 (410) No longer good law in view 
of A 1970 SC 1722.) ** (1970) 1 SCWR 852 
(853). lA 1970 SC 1722, Foil.) ** A 1970 Mad 
441 (458) : 76 ITR 315 (FB) •• (1969) 74 ITR 
211 (223) (FB) (Giij) (1969) 74 ITR 167 
(FB) (Guj) (1969) 69 ITR 109 (116) (DB) 
•• (1968) 68 ITR 363 (364) (DB) (Andh Pra) 

A 1968 Ker 190 (192) (DB). 

(29) Provision in partial partition of joint 
family assets for payment of certain sum 
to karta's wife to be used by her at her dis¬ 
cretion is not a "gift” but payment in lieu 
of her right to maintenance. (1969) 74 ITR 
758 (Mad). 

C^O) The assessee his son and the sons of 
the son, who constituted members of a Hindu 
undivided family entered into a partition ar¬ 
rangement by deeds dated 1st March. 1956 
and 15th March. 1956. On 1st March 1956 the 
son’s wife was enciente and on 21sl October. 
1956 she gave birth to a son. On 25th 
October, 1957, by a family arrangement the 
assessee transferred movable property out 
of his share allotted at the partition, in 
favour of the after-born grandson. Held, 
that the gift was taxable under the Gift-tax 
Act. (1964) 54 ITR 425 (429, 430) (Mys) 

66 ITR 255 (259) : (1967) 2 Andh WR 392. 
(Gift of entire joint family property to re¬ 
lations by father, manager or coparcener 
void.) •• (1968) 68 ITR 363 (364) (Andh Pra) 
(DB). 

2t Re-constitution of firm — Change 
in share pattern — Whether Gift. 

(1) The expression gift as defined in S. 2 
(xii) also includes transfers or conversions 
referred to in S. 4 which may be described 
as deemed gifts although such transfers or 
conversions may not satisfy the first part of 
the definition in S. 2 (xii). However in ulti¬ 
mate analysis the transfer of 40% interest 
in the goodwill cannot be accepted or held 
to be one without consideration in the in¬ 
stant case. As in the instant case it was not 
disputed by the department that there was 
consideration for the formation of partner¬ 
ship, it could not now be urged that there 
was no consideration for the transfer or 
transmission of this interest in the goodwill 
and therefore the transfer cannot be regard¬ 
ed as a gift within S. 2 (xii). 1976 Cur Tax 
Rep 158 (163) : 118 ITR 794 (DB) (Bom). 

(2) Assessee, due to advancing age and 
ill-health, admitting three persons as part¬ 
ners in his proprietary business — Parties 
contributing capital — Held that transfer of 
a<5sesseG’s right in business including good¬ 
will was for consideration — it was not a 
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Section 2 (xii) — Note 2 (contd.) 

"gift” and was not covered by Cl. (a) or 
(c) of S. 4. 1976 Tax LR 807 : 99 ITR 104 
(DB). 

(3) Gift of sum of money by assessee, 

H. U. F. Firm to daughters — Transfer en¬ 
tries made in books of account of firm _ 

Accounts withdrawn by donees at later 
dates — The total effect of the entire trans¬ 
action was to put the amounts in possession 
of assessee who was authorised to hold the 
amounts on behalf of the donees — This re¬ 
sulted in a delivery of the amounts to the 
donees on the date of their withdrawal 
within the meaning of S. 33 of the Sale of 
Goods Act. 1930. 1977 Tax LR 916 (922): 109 
ITR 775 (DB) (Cal). 

(4) It is not correct to state as a general 
proposition that when a partnership firm is 
reconstituted resulting in the reduction of 
share of profits of some of the partners, the 
consequent enhancement of the share of 
profits of the other partners could not result 
in a gift exigible to tax. 1977 Tax LR 1203 
(1205) : no ITR 237 (DB) (Mad). 

(5) Assessee and her husband, partners in 
a firm — Transfer of certain amount from 
assessee’s account to that of her husband 
in firm’s account book — Transfer, held to 
be "gift”. 1979 Tax LR 955 (956) : (1979) 117 
ITR 47 (DB) (Kant). 

(6) Reconstitution of firm — Partner’s 
share reduced and given to his son who was 
taken as a partner — Reduction of original 
partner’s share as a result of admission of 
his son not liable to gift-tax. 1980 Tax LR 
997 (1001) : (1980) 123 ITR 420 (DB) (Mad). 

(1970) 74 ITR 348 (DB) (Guj). 

(7) Reconstitution of firm by admitting 

new partners — Re-allocation of shares — 
Correspondence between decrease in share 
of existing partners and share allotted to 
new partners — Inference of gift is not 
warranted. 1981 Tax LR 795 (798 800) : 

(1981) 21 Cur Tax Rep 96 (DB) (Kant). 

(8) Assessee admitting his sons as part¬ 
ners to effectively supervise and control his 
expanding business — Relinquishment ■ or 
transfer of assessee’s share in partnership 
firm is not without consideration in money 
or money’s worth — Assessee not liable to 
pay gift-tax. (1978) 113 ITR 440 (442) (Mad). 

(9) Mahomedan father forming partner¬ 
ship with his sons — Transfer of father’s 
capital from his account to respective capital 
accounts of sons — Intention of father is to 
divest himself in praesenti of property and 
to confer it upon sons — Transfers amount 
to gifts in respect of each of the sons. 1970 
All WR (HC) 196 : 1976 ITR 205. 

(10) Where there is nothing in the order 
of the Gift Tax Officer or in the affidavits 
filed before the Court to show that the 
amount .«tanding to the credit of the donor 
in his personal account maintained with the 
firm, represented the capital contributed by 
him for the business of the firm, the find¬ 
ing recorded by the Gift Tax Officer that 
the donor as partner in the firm, was not 
free to claim or exercise any exclusive right 
o\'er the property for making a gift is 
patently erroneous. 1975 Tax LR 240 (241) : 
1974 UPTC 463 IDBl. 


[The] Gift-tax Act, 1958 


(11) Re-dJstribution of shares in the 
partnership without consideration involves 

property amounting to gift 
1974 Tax LR 246 (247) : 91 ITR 473 mSi 
(Mad) •• (1970) 73 ITR 761 Madt 
^*2) Transfer of capital asset of the firm 

• lu themselves by partners 

in the firm — Transfer subjected to gift- 
tax — Sharing of profits of firm — Change 

reconstitution of the firm 
Whether liable to gift-tax — In the 
mstant case right to receive profits arose 
out of capital contribution and not on the 
any transfer of a right to share in 
profits, assuming without deciding 
that there could be transfer of property that 
had to come into existence in future and 
that such transfer would be a gift under the 

Tdb)''^’ 

order to attract the provisions of 
the Act, the transaction should involve 
a transfer from one person to another of 
interwt in property. In view of Ss. 14 
and 55 of the Partnership Act, Goodwill of 
a busmess is a property which could be a 
subject-matter of gift imder the Act. (1973) 
87 ITR 1 (DB) (Mad). 

(14) ^ere a partner gifts away two- 
thirds of his share to his two children 
equally, the re-distribution of the profit- 
sharing ratio effected by the admission of 
the two new partners amounts to a "gift” 
by the partner of his share in the goodwill 
of the firm. 1973 Tax LR 1259 (1263) : 89 
ITR 219 (Mad) (DB). 

(15) Mahomedan Law — Father and sons, 
partners in firm — Retirement of father —> 
Capital contributed by father divided 
equally between sons and transferred from 
father’s account to respective accounts of 
sons — The transaction amounted to gift 
under Gift-tax Act. (1970) I ITJ 449 (451) a 
1970 All WR (HC) 196 (DB). 


3. Requirements of gift. 

(1) Every sale for inadequate consideration 
falls within the meaning of the word ’gift’ 
and consequently it would attract the levy 
of Gift Tax and be outside the scope of 
capital gains tax. 1980 Tax LR NOC 170 s 
127 ITR 354 (DB) (Kant). 

(2) Plot with building constructed there¬ 
on — Gift of plot — Held on facts that 
building also stood gifted — Word ’rights’ 
in the gift deed clearly meant to convey to 
the donee all the legal incidents of his 
ownership of the property — These inci¬ 
dents included not the rights not in respect 
of the property but also of all things 
attached to the earth. 1982 Tax LR 152 
(156) : (1981) 11 Tax Law Rev 493 (DB) 
(Delhi). 

(3) The words ’mcmey’s worth’ have a 
wide connotation and are not necessarily to 
be tmderstood in the strict context of 
money in specie but that which would 
eventually or in the ultimate analysis or 
result be reduced to or converted into 
money. (1976) 105 ITR 849 (855) : (1977) 1 
Andh WR 82 (DB). 

(4) Error apparent on the face of the re¬ 
cord — Whether a Hindu female can throw 
her self-acquired property into common 
hotchpotch — Divergent views held by two 
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High Courts — Question being a ticklish 
one on which two divergent views were 
possible, it cannot be said that there was 
any error apparent on the face of record —< 
— AAC was wrong in rectifying the order 
of ^e G. T. O. who had In coming to the 
conclusion he did on the basis of the judg¬ 
ment of local High Court ((1971) 82 ITR 
7 (D^i)) — Tribunal was right in rejecting 
the reference application. 1976 Cur Tax 
Rep (Bom) 390 (391) (DB) •• 1976 Cur Tax 
Rep (Bom) 392 (1) •• 1976 CTR (Bom) 392 
( 2 ). 

(5) Mere book entries transferring some 
amounts, without transferring possession, 
dominion, and control over the property, do 
not have the defect of transferring the pro¬ 
perty by gift in the case of a non-banking 
business. 59 ITR 1. Referred. 1971 UPTC 
161 (DB) (AU). 

(6) A gift of shares of a company is com¬ 
plete for the purposes of the Act on the 
date on which the gift deed along with the 
share certificates is delivered to the donee 
and on which date he becomes an eqxiitable 
owner thereof and not on date on which 
the shares are registered in his name in the 
books of the Company. Where the donee 
b^ame an equitable owner of the shares 
before the Act came into force, the gift 
was held not liable to gift tax imder the 
Act. 1972 Tax LR 255 (257) : 84 ITR 774 
(Raj). 

(7) The contention that because the gift 
was made by the donor in obedience to the 
last wish expressed by the person under 
whose will the donor acquired the property 
gifted, the testator is the donor liable under 
the Act is hardly statable. A 1969 Ker 252 
(254) : 1968 Ker LJ 806. 

4. Gift is a bilateral transaction. 

(1) Gift of immoveable property not in 
conformity with S. 123, T. P. Act was not 
effective and not taxable under S. 3 of the 
Git-tax Act. 1980 Tax LR 1133 (1135, 1136)3 
(1980) 124 ITR 233 (DB) (Mad). 

(2) The donor made a transfer of his 
Interest in the existing movable property 
to his grandsons reserving for himself a 
limited right to enjoy the profits for the 
duration of his life. This limited right 
which he exercises makes the gift in ques¬ 
tion a gift in praesenti and not in future 
and is liable to gift tax. (1977) 108 ITR 249 
(DB) (Andh Pra). 

(3-4) Gift, what amounts to — Offer of 
purchase of plots, sanctioned by Improve¬ 
ments Committee of Municipal Corporation, 
accepted by S and purchase price paid way 
back In 1941 — Subsequently S requesting 
the Corporation to execute separate con¬ 
veyances in favour of Mr. & Mrs. F in res¬ 
pect of the plots purchased — Corporation 
agreeing thereto submitting drafts of con¬ 
veyances to be executed to attomeya of the 
Fs — F thereafter requesting Corporation 
to execute conveyances in favour of their 


daughter-in-law — Conveyances executed in 
favour of the daughter-in-law in June, 1958, 
to which S was a confirming party — Con¬ 
veyances held a gift within S. 2 (xii) and 
as such liable to gift-tax. (1978) 112 ITR 
934 (952) : (1978) 2 ITJ 142 (DB) (Bom). 

(5) Disposition to constitute transfer of 

property and consequently, "gift” must be 
bilateral or multilateral act — No unilate¬ 
ral act can amount to "transfer of pro¬ 
perty". (1978) 114 ITR 90 ; 1978 Cur Tax 

Rep 28 (DB) (Bom). 

(6) Assessee’s daughter 'B' leaving her 

marital home—Agreement between parties 
to settle claims and counter-claims once for 
all — 'P’s father-in-law issued cheque of 
Rs. 4 lakhs for and on behalf of his son 
in favour of his daughter 'C’ — Assesses 

received the cheque and passed on the same 
to P by making an endorsement in her 
favour — Assessee was merely a conduit 
pipe — No conscious act on the part of as¬ 
sessee Of transferring his assets voluntarily 
to his daughter — Transaction did not con¬ 
stitute a gift. (1980) 124 ITR 697 (DB) (Raj). 

(7) Even though the transfer was made 
voluntarily and without consideration, still 
as it was not a bilateral transfer, the first 
part of definition of gift as given in S. 2 (xii) 
cannot be pressed into service. Relevant 
recitals in the deed show that it was a 
unilateral act on the part of the releasor. 
1982 Tax LR 913 : 133 ITR 108 (DB) (Guj). 

5. Deed construction. 

(1) Stamped and registered document 
styled as settlement and purporting to be 
irrevocable — On construction deed 
held to be will and not a gift 
so as to attract provisions of the Gift-tax 
Act as there was no provision to the said 
deed for transferring any interest in im¬ 
moveable property in praesenti. 1977 Tax LR 
1187 (1191, 1195) : 107 ITR 661 (DB) (Mad). 

(2) Though the nominee under the policy 
is the person entitled ultimately to re¬ 
ceive the benefit of the policy in the event 
of death or on its maturity, the obligation 
to pay the insurance premia to the insu¬ 
rance company remained with the assessee 
and he was discharging that obligation as 
a result of the contract between him and 
the company and by no stretch of imagina¬ 
tion can the amount paid in discharge of 
the obligation in a contract of insurance be 
said to be a gift made to the nominee of 
the policy. 1978 Tax LR 221 (222) : (1978) 
111 ITR 70 (DB) (Mad). 

(3) Assessee a sole trustee of wakf created 
by him — Assessee by execution of docu¬ 
ment altering beneficiaries — No mala 
fldes alleged in execution of document — 
Held document was not a gift. 1978 Tax LR 
1026 (1028) : 126 ITR 62 (DB) (Bom). 

(4) A trust deed not signed by trustees in 
token of acceptance of obligation and 
transfer of property is invalid and in the 
absence of any material to indicate such 
acceptance, does not operate as a gift and 
does not render the settlor liable to Gift 
Tax. 1971 Tax LR 782 (783. 784) : (1971) 2 
ITJ 391 (All). 

(5) A trust imder which the settler reserves 
to himself a power of revocation without any 
limit as to the time of its exercise does not 
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(xUi) "Gift-tax Officer” means the Income-tax Officer authorised to perform 
the functions of a Gift-tax Officer under section 7; 

(xiv) ‘^[‘ Income-tax Act” means the Indian Income-tax Act, 1961;] 

[aj Substituted by Act 53 of 1962, Section 2. 

(xv) "Income-tax Officer” means a person appointed to be an Income-tax 
Officer under the Income-tax Act; 

(xvi) "Inspecting Assistant Commissioner of Gift-tax” means a person em¬ 
powered to exercise the functions of an Inspecting Assistant Commis¬ 
sioner of Gift-tax under section 10; 

®[(xvia) "Inspector of Gift-tax” means Inspector of Income-tax empower¬ 
ed to work as an Inspector of Gift-tax under section 11; 

(xvib) "Legal representative” has the meaning assigned to it in clause (11) 
of section 2 of the Code of Civil Procedure, 1908;] 

[a] Inserted by Act 53 of 1962, Section 2 (1-4-1963). 

(xvii) "partner” has the meaning assigned to it in the Indian Partnership 
Act, 1932, and includes a person who being a minor has been admitted 
to the benefits of partnership; 

(xviii) "person” includes a Hindu undivided family or a company or an as¬ 
sociation or a body of individuals or persons, whether incorporated or 
not; 

OBJECTS AND REASONS 

Clause — "The Committee feel that association of persons. The item has been 

the definition of ‘person’ should also cover amended accordingly.”—S.C.R. 

(xix) "prescribed” means prescribed by rules made under this Act; 

(xx) "previous year”, in relation to any assessment year— 

(a) in the case of an assessee ®Ihaving no source of income, profits or 
gains or] having a source of income, profits or gains in respect of which 


Section 2 (xil) — Note 5 (contd.) 

amount to a gift within the meaning of the 

Gift-tax Act. (1974) 95 ITR 476 (DB) (Bom). 

6. Provision not in pari materia with 
S. 47 (iii) of I.-T. 

(1) Neither the definition of the word 
"gift" appearing in S 2 (xii) of the Gift- 
tax Act nor the deeming provision em¬ 
bodied in S. 4 (1) of that Act can be used 
for the purpose of understanding the word 
‘gift’ as used in S. 47 (ii) of I.-T. Act 1961. 
The said two provisions are enacted for the 
purposes of that Act and their purport can¬ 
not be imported for the purpose of ascertain¬ 
ing as to what is exempted by way of gift 
from the operation of S. 45 I-T. Act. 1961. 
1977 Tax LR 823 (826) : 106 ITR 333. ((1972) 
Tax LR 1125 (DB) (Andh Pra) Reversed.) 

(2) The definition of ‘gift’ in S. 2 (xii) of 
the Gift-tax Act, 1958. is only for the pur¬ 
pose of that Act and not for the purpose 
of any other Act e. g. the Income-tax Act 
1961. This is normally so even without any 
specific mention but the definition clause in 
the said Act says so clearly. 1978 Tax LR 
689 (694) : (1978) I Cal LJ 554 (DB). 

Section 2 (xviii) 

(1) ‘Person’ cannot be restricted tp ex¬ 
clude from advantages, gifts made by indi¬ 
viduals of H. U. F. property. A 1966 Andh 
Pra 83 (84, 85) ** A 1970 Andh Pra 126 
(135) (DB). 

(2) The individuals who make the gift as 
an association must be associated in respect 
Of the title or the ownerehip of the property 
transferred. A 1989 Ker 252 (255). 


(3) Where two persons execute one deed 
of gift in favour of the same person in 
respect of properties owned by them as 
tenants-in-common each one having a de¬ 
finite share, the gift is in individual capa¬ 
city and they cannot be assessed in the 
status of an association of persons. Each 
one must be held to have made a gift of 
her/his share of the property though the 
gift is made through one single document. 
1972 Tax LR 340 (341) : 82 ITR 828 : 1972 
UJ <SC) 156. 

(4) A firm is not a separate legal entity, 
under the general law but is a collective 
name of a body of persons, who have enter¬ 
ed into partnership. A firm would thus fall 
within the category body of individuals or 
persons whether incorporated or not as con¬ 
tained in the later part of S. 2 (xviii) of the 
Gift-tax Act. 1980 Tax LR 117 (118) : (1979) 
120 ITR 126 (DB) (All). 

(5) Firm making gift cannot escape liabi¬ 
lity by relying on definition of "person” in 
the G. T. Act. (1980) 14 Cur-Tax R 246 i 
.129 ITR 244 (258, 259) (DB) (Mad). 

Section 2 <xx) 

(1) When an assessment order is passed 
by the Gift-tax Officer in respect of any 
particular assessment year treating a parti¬ 
cular previous year as the previous year for 
that particular assessment year the 
2nd proviso to clause (xx) of Sec. 2 
comes into operation and for all subsequent 
assessment years the previous year, thus 
fixed, will continue to operate and govern 
the subsequent assessment years for gift- 
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there is no previous year under the Income-tax Act, means the twelve 
months ending on the 31st day of March immediately preceding the 
assessment year, 

(b) in the case of an assessee having different previous years under 
the Income-tax Act for different sources of income, profits or 
gains, means that previous year of twelve months determined as 
the previous year '^funder sub-clause (a), or sub-clause (b), as the 
case may be, of sub-section (1) of section 3 of the Income-tax Act 
or such period determined as the previous year imder clause (c) of 
that sub-section, whichever expired last;) 

(c) in the case of any other assessee, means the previous year as de¬ 
fined in '‘[section 3] of the Income-tax Act if an assessment were 
to be made under that Act for that year; 

'■[Provided that where a person who has not been assessed under this Act 
for any assessment year makes a gift on a date which does not fall 
within a previous year as defined in sub-clause (a) or sub-clause (b) or 
sub-clause (c), the previous year shall be the twelve months ending on 
the 31st day of March immediately preceding the assessment year; 

Provided further that where an assessment has been made under this Act 
for any assessment year in respect of gifts made by an assessee during 
any previous year, the meaning of the expression ‘’previous year” as 
then applicable to him shall continue to apply for any subsequent 
assessment year unless the assessee is allowed to vary it with the con¬ 
sent of the Gift-tax Officer who may, in allowing any such variation, 
impose such conditions as he may think fit.) 
fa) Inserted by the Finance Act, 1959 (12 of 1959), Section 27 (with retrospective 
effect from 1-4-1959). 

'h] Substituted for certain former words by Act 53 of 1962, Section 2 (1-4-1963). 

Provisos added by Act 12 of 1959, Section 27 (1-4-1959). 

(xxi) “principal officer”, used with reference to a company or any associa¬ 
tion of persons, means— 

(a) the secretary and treasurer, manager, managing agent, managing 
director or agent of the company or association; or 

(b) any person connected with the management of the affairs of the 
company or association upon whom the Gift-tax Officer has served 
a notice of his intention of treating him as the principal officer 
thereof; 

(xxii) "property” includes any interest in property, movable or immovable: 


Section 2 (xx) (contd.) 

tax purposes. (1974) 97 ITR 506 (571); (1975) 
2 ITJ 63 (DB) (Guj). 

(2) Sub-clause (c) only incorporates the 
definition of the expression "previous year” 
as given in S. 3 of Income-tax Act. This 
reference Is not made for the purpose of 
Incorporating all the provisions of the In¬ 
come-tax Act. Therefore the tribunal’s ob- 
eervatlon, in the instant case that it should 
decide what would be the ’previous year’ 
for purposes of the Gift Tax by assuming 
assessment under the Income-tax Act, is 
not correct. Under the circumstances '^ff 
unnot be treated as 'income* in the hands 
of donor. It Is the donor who is principally 
liable to tax under gift tax and donor re¬ 
aves no income when he makes a gift. 

remains a gift and the only inquiry 
which 1 b required to be made for the pur¬ 
pose of sub-cL (c) of S. 2 (xx) is to find 



out what would have been the "previous 
year” if assessment of the income of the 
assessee were to be made for purpose of 
Income-tax Act for the assessment year m 
question. 1976 Tax LR 928 (930) : (1974) 37 
Taxation 179 (DB) (Guj). 

(3) "Previous year” — What is. in case 
of gifts — Sub-clause (c) incorporates only 
the definition of S. 3 of Income-tax Act and 
not its other provisions. 1976 Tax LR 92R : 
(1974) 37 Taxation 179 : 101 ITR 101 (DB) 
(Gauhati). 

Sectton 2 (xxii) 

(1) Gift of immovable property to minor 
children for their education — Valuation of 
gift — Determination of — Income from 
^fted property can be taken into account 
in determining what would be reasonable 
gift for purposes of ^ucation of the donee 
under S. 5 (1) (xii) of the Act. 1977 Tax LR 
1050 (1052) (Ker). 
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(xxiii) ’'taxable gifts” means gifts chargeable to Gift-tax under this Act; 

^l(xxiiia) territories to which this Act extends shall be deemed to include 
the Union territories of Dadra and Nagar Haveli, Goa, Daman and Diu, 
and Pondicherry— 

(a) as respects any period for the purposes of section 5; and 

(b) as respects any period included in the previous year, for the pur** 
poses of making any assessment for the assessment year commen¬ 
cing on the 1st day of April, 1963, or for any subsequent yeai^] 

[a] Inserted by Regn. 3 of 1963, Section 3 (i) and Schedule, Pt. I (1-4-1963). 

(xxiv) "transfer of property” means any disposition, conveyance, assign¬ 
ment, settlement, delivery, payment or other alienation of property and, 
without limiting the generality of the foregoing, includes— 

(a) the creation of a trust in property; 

(b) the grant or creation of any lease, mortgage, charge, easemenf, 
licence, power, partnership or interest in propert 3 ^ 

(c) the exercise of a power of appointment “[(whether general special 
or subject to any restrictions as to the persons in whose favour the 
appointment may be made)] of property vested in any person, not 
the owner of the property, to determine its disposition in favour 
of any person other than the donee of the power; and 

(d) any transaction entered into by any person with intent thereby to 
diminish directly or indirectly the value of his own property and 
to increase the value of the property of any other person; 

[a] Inserted by Finance (No. 2) Act, 1980 (44 of 1980), S. 42 (1-4-1980). 

OBJECTS AND REASONS 

1. Clause (xxlv).— The definition of trans- sible transfers of property.—S.O.R, 
fer of property’ is designed to cover all pos- 


Sectlon Z (xxiv) 

(1) Joint Hindu family property — Act 

of throwing self-acquired property by a 
coparcener into common hotchpot — Not a 
transfer. A 1970 SC 1722 (1727). (A 1965 
Andh Pra 95 and A 1970 Andh Pra 126 and 
(1970) 75 ITR 529 (AU), Overruled.^ •• A 
1970 Mad 441 (446. 447, 45$) : 76 ITR 315 : 
(1970) 1 ITJ 765 (FB) *• (1969) 2 ITJ 316 

(330) ; 74 ITR 167 (Guj) (FB^ •• 1971 (1) 

Cut WR 322 (325) (DB). 

[But see (1969) 71 ITR 601 (608) (Mad) 

(DB) *• (1966) 2 Mad U 112 (120). (Not good 
law in view of A 1970 SC 1722) •• A 1968 
Ker 190 (192) : 1967 Ker LT 1002 •• (1967) 
10 Law Rep 397 : 85 ITR 19 (Mys).l 

(2) Settling in trust of fund as charitable 
fund would be creation of trust in property, 
and would amount to transfer of property 
under S. 2 (xxiv). There would be 'gift’ 
within meaning of S. 2 (xii) if there is 
creation of trust in prepay for charitable 
purpose. (1 965) 67 Bom LR 413 (415) (DB). 

(3) Assessee having one-third share in 
partnership firm of 3 partners — On re¬ 
constitution of the firm assessee given 1/9 
share and other two partners were given 
2/9 share out of his one-third share — Held, 
on facts, that distribution by way of reali^- 
ment of one third share of assessee did in¬ 
volve transfer of property amounting to 
gift chargeable to tax as there was dimuni- 
tion »rf Ihe assessec’s interest and a corres¬ 
ponding increase in the interest of other 
partners. (1069) 73 ITR 761 (Mad). 


(4) Held, even conceding that there was 
a transfer or transmission of father’s 
interest in goodwill which transfer would 
be within the definition of transfer of pro¬ 
perty as defined In S. 2 (xxiv) of G. T. Act, 
it would not necessarily follow that such 
transfer would amount to a gift under the 
first part of S* 2 (xii) of that Act. One of 
the requirements postulated by the statutory 
provision is that the transfer must be with¬ 
out consideration. In such a case the trans¬ 
fer or transmission of the erstwhile pro¬ 
prietary interest in the goodwill which is 
not by any separate instrument, but inci¬ 
dental to the formation of the partnership, 
must be regarded as one being with con¬ 
sideration. 1976 Cur Tax Rep (Bom) 166 3 
118 ITR 804 (DB). 

(5) When property Is received by share¬ 

holders in the course of reduction of the 
share capital of a ccanpany in which they 
are shareholders, such a transaction does not 
amount to a transfer of property and can¬ 
not therrfore fall within the ambit of 
S. 4 (a) of the Gift-tax Act. . ^ 

The opening words of S. 2 of the Gift-tax 
Act viz. "imder the context otherwise re¬ 
quires”, permit the Court to take into con¬ 
sideration the basic principle regulating the 
reduction of share capita of a Compaq, 
and does not compel the court to apply the 
definition of transfer of property in 
S. 2 (xxiv) to a case to which having re¬ 
gard to these basic principleB, It cannot ap¬ 
ply. (1977) 106 ITR 390 (394, 395) i 1976 CUT 
Tax Rep 181 (DB) (Bom). 
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n, **Clause 42 makes certain amendments in the Gift-tax Act with effect from 
the 1st day of April, 19R0. 

Sub-clause (a) of the clause seeks to amend the definition of "transfer of pro¬ 
perty** contained in clause (xxiv) of section 2 of the Gift-tax Act to make it clear 
that the exercise of a power of appointment would amount to a transfer irrespec¬ 
tive of whether such power is general or special or subject to any restrictions as 
to the persons in whose favour the appointment may be made."—S.O.R.—Gaz. of 
Ind., 18-6-80, Pt II, S. 2, Ext., p. 582. 


Seetien 2 (xxiv) (confd.) 

(6) Transfer of property — Transaction 
— As partition of H. U. F. does not affect 
any transfer as generally understood in 
law, it does not come within the scope of 
the Kub-clause. A 1971 SC 2410 (2413, 2414): 
1971 Tax LR 1743 : 82 ITR 599. 

(7) It cannot be said that a coparcener 
has either diminished directly or indirectly 
the value of his own property or increased 
the value of the property of any one else 
by agreeing to take lesser share in the 
joint family property. A 1971 SC 2410 <2412, 
2414) : 1971 Tax LR 1743 : 82 ITR 599. 

(8) Coparcener throwing his self acquir¬ 
ed property into Hindu undivided family 
hotchpot — Transaction does not amount to 
transfer so as to attract provisions of the 
Act, 1971 Mer LR 173 (DB) (Delhi). 

(9) Clause (d) cannot apply to a unilateral 
act. When a member either male or female, 
of a Hindu undivided family throws his 
separate property into common hotchpot 
there is no transfer by one person to 
another. No longer he declares intention to 
treat his separate property as that of joint 
ffunily property it assumes the character of 
joint family property. It is not a gift within 
the meaning of the clause or within S. 122 
of the T. P. Act as there is no question of 
either the family rejecting or accepting it. 
1972 Tax LR 284 (285, 286) ; 85 ITR 129. 

(10) Gift of a portion of share by a part¬ 
ner amounts to gift of his proportionate 
share in goodwill also. 1973 Tax LR 1259 : 
89 ITR 219 (DB) (Mad). 

(11) It cannot be said that when a firm is 
reconstituted and as a result of its re¬ 
constitution shares of some partners who 
have continued after the reconstitution have 
been diminished and the new partners who 
joined the partnership business after recon¬ 
stitution have been given some shares by 
the adjustments of the shares amongst the 
old partners, there is a transfer of property 
within the meaning of S. 2 (xxiv) of the 
Gift Tax Act. Clause (d) of sub-sec. (xxiv) 
of S. 2 postulates that a transaction should 
have been entered into between two persons 
with the iritention thereby to diminish 
directly or indirectly the value of his own 
property and to increase value of the pro¬ 
perty of any person. It cannot be said that 
when the minors are admitted to the bene¬ 
fits of partnership a transaction was enter¬ 
ed Into between the minors and the adult 
partners of the firm. Therefore, cl. (d) does 
not take the case any further with the re- 

**A** in the citations 


suit that there would be no transfer of pro¬ 
perty and without transfer of property 
S. 2 (xii) of the Act is not attracted. 1975 
Tax LR 357 (360) : (1974) 97 ITR 393 (DB) 
(Guj). 

( 12 ) Reconstitution of firm — Receipt by 
the retiring partners of their respective 
shares in the partnership assets — Retiring 
partners are not liable to pay gift tax. 1977 
Tax LR (NOC) 105 : 1977 Cur Tax Rep 433 
(DB) (Mad) 

(13) Though under Cl. (c) of S. 2 (xxiv) 
the word "general" is omitted before the 
words "power of appointment” such omis¬ 
sion by itself is not sufficient to conclude 
the matter. Clause (c) has to be interpreted 
as a whole. It is quite implicit in the 
language of clause (c) that the exercise of 
a power of appointment of property therein 
referred to must determine its disposition 
in favour of any person other than the 
donee of the power. Such an ingredient can 
only be fulfilled if the power conferred is 
a general power of appointment. In case of 
a special power of appointment it can only 
be exercised amongst members of a speci¬ 
fied class. The words "any person” will not 
fit in if clause (c) contemplated a special 
power of appointment because, if that it; 
so, such power is not capable of being ex¬ 
ercised by any and every person other than 
the donee of the power. (197a} 114 ITR 90 
(100, 104) : 1978 Cur Tax Rep 28 (DB) (Bom). 

(14) The word "disposition” is not a term 
of law. It has no precise meaning. Its 
meaning has to be gathered from the con¬ 
text in which it is used. In the context in 
which it is used in S. 2 (xxiv). it is used 
along with the words "conveyance, assign¬ 
ment, settlement, delivery, payment or 
other alienation of property”. Hence, it is 
clear from the context that the word "dis¬ 
position” therein refers to a bilateral or a 
multilateral act. It does not re¬ 
fer to a unilateral act. Such 
will be the proper connotation of the word 
"disposition" when one will have regard to 
the definition of the word "gift" because 
the word "gift” as defined in S. 2 (xii) 
means the transfer by one person to another 
of any existing movable or immovable pro¬ 
perty”. A transfer to which two persons 
are not parties can never amount to a gift. 
(1978) 114 ITR 90 (108) : (1978) Cur Tax Rep 
28 (DB) (Bom). 

(15) Word "transaction" used in Cl. (d) 
refers to a bilateral transaction and not to 
a unilateral transaction. (1978) 114 ITR 90 
a09) : 1978 Cur Tax Rep 28 (DB) (Bom), 

Stands loir AIR 
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Hixxv) **•*•*] 

[a] Omitted by Taxation Laws (Amendment) Act, 1972 (45 of 1972), S. 20. Prior 
to omission cl. (xxv) read as follows:— 

(xxv) ’Valuer” means a valuer appointed under section 4 of the Eestate 
Duty Act, 1953.” 

CHAPTER n 

CHARGE OF GIFT-TAX AND GIFTS SUBJECT TO SUCH CHARGE 

3. Charge of gift-tax.— Subject to the other provisions contained in this 
Act, there shall be charged for every ^[assessment year] commencing on and 
from the 1st day of April, 1958, a tax (hereinafter referred to as gift-tax) in 
respect of the gifts, if any, made by a person during the previous year (other 
than gifts made before the 1st day of April, 1957) at the rate or rates speci¬ 
fied in the Schedule. 

[a] Substituted for words 'financial year’ by Act 53 of 1962, S. 3 (1-4-1963). 


OBJECTS AND REASONS 


"Clau.se 3 (now section 3) is the charging 
clause which provides that the tax is to be 
levied on all gifts made during the previ¬ 
ous year by individuals, Hindu undivided 


families, companies, firms and associations 
of persons. The persons referred to in clause 
46 (now section 45) are, however, exempt 
from the charge.”—S.O.R. 


Section 2 (xxiv) (contd.) 

(16) Sale of shares owned by firm to its 
partners for consideration — There is 
transfer — Where the consideration is 
indequate there is an element of gift attract¬ 
ing the liability to Gift Tax. 1978 Tax LR 
91 (94) : (1977) 110 ITR 429 (DB) (Mad). 

(17) A mere unilateral act on the part of 
a person cannot be regarded as a transac¬ 
tion within the meaning of S. 2 (xxiv) of 
the Gift Tax Act. Before oven provisions of 
that section can be considered, the act must 
be one to which two or more persons are 
parties. 1978 Tax LR 1026 (1028) : 122 ITR 
62 (DB) (Bom). 

(18) Assessee under a bilateral release 
deed surrendering his interest in certain 
properties in favour of two children — 
Held there was gift of life interest in favour 
of two of the vested remaindermen and 
surrender not being in favour of all 

remaindermen doctrine of acceleration of 
interest had no application. 1980 Tax LR 
1003 (1006) : (1980) 123 ITR 414 (DB) (Mad). 

(19) S. 2 (2) (xxiv) (c) is attracted only 
where there is a general power to appoint. 
Special power of appointment does not fall 
within clause (c) of the definition of trans¬ 
fer of property given in S. 2 (x) (iv) (c). 

'Transaction entered into' by one person 
with another as contemplated by Cl. (d) of 
Section 2 (xxiv) of the G. T. Act, 1918, does 
not cover a unilateral act. (1980) 18 Cur Tax 
Rep 196 (197) (DB) (Bom). 

(20) Cl. (e) of S. 2 (24) of the Gift Tax 
Act is attracted only in the case where 
there is a general power to appoint and not 
where there is a special power of appoint- 
.ment. (1980) 18 CTR 196 (Bom). 

(21) Transfer contemplated by S. 2 (24). 
Clause (d) does not cover a unilateral Act 
— Release of life interest by the holder 
thereof — An unilateral act and not a 
transfer within Cl. (d) and hence not a 
gift. (1980) 18 C'TR 196 (Bom) 

(22) Borrowing of money at higher rate 
of interest and lending it to another at 


lower rate does not amount to 'transfer* of 
property’ for inadequate consideration with¬ 
in the meaning of Gift Tax Act. 1981 Tax 
LR (NOC) 2 : (1980) 125 ITR 147 (DB) 

(Mad). 

(23) Before any transaction can be styled 
as gift it must imply a transaction of 
transfer by one person to another, that is 
there must be' plurality of parties involved 
in the transaction. In case of a unilateral 
transaction wherein the releasees had no 
voice of their own, it cannot be said that 
transfer by one person to another was ef¬ 
fected thereby. 1982 Tax LR 913 (918) ; 133 
ITR 108 (DB) (Guj). 

(24) Before a transfer could be styled as 
gift it must be shown that there is a 
transfer by one person to another of any 
existing moveable or immoveable property, 
made voluntarily and without consideration 
— Unilaterial transaction by which one 
party chooses to release her interest in a 
given property cannot be covered by the 
first part of this definition in S 2 (xii) read 
with S. 2 (xxiv) (d). Before a transaction 
can amount to gift as contemplated by this 
provision, it must amount to a transaction 
between more than one person that Is it 
must be shown to be bilateral or multilate¬ 
ral transaction. 1982 Tax LR 913 : (1982) 133 
ITR 108 (DB) (Guj). 

Section 3 

(1) Normally the gift tax is payable by 
the donor but if it cannot be recovered 
from him, it can be recovered from the 
donees who are liable jointly and severally 
to the extent of the value of the gift. A 
1970 Andh Pra 126 (136) : ILR (1969) Andh 
Pra 788. (Overruled in A 1970 SC 1722 on 

another point.) 

(2) Liability to pay gift-tax has all the 

ingredients of debt within S. 2 (m) of 

Wealth Tax Act 1957. A 1968 Punj 353 (359)3 
64 ITR 394. 

(3) The aggregation of the gifts made 
during a particular year is what is contem- 
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Section 3 (oontd.) 

plated by the charging section. A 1962 Mad 
96 (98) : 1961 Mad WN 408 (DB). 

(4) Gift tax Is paid for the assessment 
year and not for accounting year — Gift 
made in previous year is chargeable to tax 
at rates specified in the schedule in force 
at the commencement i. e., first date of the 
relevant assessment year. A 1970 Andh Pra 
381 (383) (DB). 

(5) Gift of immoveable property —. Pos¬ 

session given prior to 1-4-1957 but deed 
executed and registered in 1959 — Transfer 
becomes effective from 1959 and hence gift 
is chargeable to tax under S. 3 of the Act. 
1976 Tax LR 915 (920) : (1978) 113 ITR 

228 (DB) (Gauhati). 

(6) Amount resulting from a transaction 
might become liable to capital gains tax and 
also could be subject to Gift Tax Act. 1977 
Tax LR 525 (531) ; 81 Cal WN 68. 

(7) Stamped and registered document 
styled as settlement and purporting to be 
revocable — On construction deed held to 
be a will and not a gift so as to attract 
provisions of the Gift-tax Act; Ss. 2 (xU) 
and 3. 1977 Tax LR 1187 (1190) : 107 ITR 
661 (DB) (Mad). 

(8) Goodwill of Partnership — Transfer 
for consideration — Not liable to tax under 
the Act as there was consideration for 
transfer of goodwill in money’s worth. 1979 
Tax LR 894 (899, 902) : (1979) 120 ITR 613 
(DB) ((Bom). 

(9) Assessee Cutchi Memon settled m 
Travancore — Execution of alleged parti¬ 
tion deed — Rules of Hindu Law do not 
apply — Transaction only a gift and not 
partition and liable to tax. 1979 Tax LR 
1007 (1010) : (1980) 121 ITR 817 (DB) (Ker). 

(10) Definition of ‘person’ in S. 2 (xviii) 

— Includes firm — Gift made by firm is 
taxable. 1980 Tax LR 117 (118) : (1979) 120 
ITR 126 (DB) (AU). 

(11) Reconstitution of firm — Partners 
share reduced and given to his son who was 
taken as a partner — Son contributing capital 
rendering services and agreeing to share 
losses — Admission of son not gratuitous 

— Reduction of original partners, share as a 

result of admission of son not liable to gift 
tax. 1980 Tax LR 997 (1001) : (1980) 123 

ITR 420 (DB) (Mad). 

(12) If a bona fide transfer is made for 
inadequate consideration, the transaction 
may be treated as gift to the extent of 
shortfall in consideration attracting liabi¬ 
lity to pay gift-tax. 1980 Tax LR 1569 
(1570) : 127 ITR 349 (DB) (MP). 

(13) Gift of immovable property not in 
conformity with S. 123, T. P. Act. 1882, is 
not effective and as such not taxable imder 
S. 3 of the Gift Tax Act. 1980 Tax LR 1133 
(1135) : (1980) 124 ITR 233 (DB) (Mad). 

(14) S. 3 read with Ss. 13 and 29 makes it 
clear that the tax is levied on the donor 
who m^es the taxable gift. But where the 
donor was not HUF the mere fact that the 
HUP offered the taxable gift for gift pur- 

g oses will not take it out of provisions of 
. 5 (1) (viU). 1981 Tax LR 1017 (1020) i 
(1981) 94 Mad LW 132. 

(15) Transaction of gift becomes complete 
on Ihi registration notwithstanding Sec. 4? 


of Registration Act — Liability to pay tax 
must therefore be determined with refer¬ 
ence to date of its registration and not uf 
its execution. 1982 Tax LR 386 (387) : (1981) 
131 ITR 647 (Guj). 

(16) Before any transaction can be styled 
as gift, it must imply a transaction of 
transfer by one person to another, that is 
there must be plurality of parties involved 
in the transaction. 1982 Tax LR 913 (918): 
133 ITR 108 (DB) (Guj). 

(17) Unlike the Income-tax Acts of 1922 

and of 1961. there is no provision any¬ 
where in the Gift Tax Act for a provisional 
order of assessment. The Gift Tax Officer 
under the scheme of the Gift Tax Act can 
only make a final order of assessment. 
When an assessment order is passed by 
G. T. O. in respect of any particular assess¬ 
ment year treating a particular previous 
year as the previous year for that 
particular assessment year^ the 
second proviso to Sec. 2 (xx) comes into 
operation and for all subsequent assess¬ 
ment years. The previous year thus fixed 
will continue to operate and govern the 
subsequent assessment years for gift tax 
purposes. (1974) 97 ITR 566 (571) (DB) 

(Guj). 

(18) A constituting Hindu undivided family 
with his minor sons — A obtaining property 
on partition between himself and his father 
and brother — Gift of property by A to his 
married sister is void and not liable to tax. 
(1977) 108 ITR 672 (DB) (Mad). 

(19) It is quite implicit in the language of 

S. 2 (xxiv) (c) that the exercise of a power of 
appointment of property therein referred to 
must determine its disposition in favour of a 
person other than the donee of the power, 
“nie words ‘any person other than the 
donee’ clearly indicate that whenever such 
power is exercised it should be capable of 
being exercised in favour of anybody ex¬ 
cept the donee of the power. Such an 
ingredient can only be fulfilled if the power 
conferred is a general power of appoint¬ 
ment. (1978) 114 ITR 90 (100, 104) (DB) 

(Bom). 

(20) Under the Portuguese Civil Code 
spouses constitute a body of individuals — 
During the subsistence of marriage owner¬ 
ship of 'common estate’ whether moveable 
or immoveable vests in both the husband 
and the wife — In the corpiK as well as 
the income of communion property, immove¬ 
able as well as moveable, each of the 
spouses has a fixed half share which on 
death passes by succession to his or her 
heirs — Each of the assessee made a gift of 
its share in the property — In the cir¬ 
cumstances, the gifts have to be assessed 
separately and in equal share in the hands 
of each spouse. Each of them merely gifted 
only his and her respective share in the 
said properties and hence the gifts cannot 
be assessed as having been made by a body 
of individuals. (1982) 28 Cur Tax Rep 220 
(222. 223) (DB) (Bom). 

(21) Gift of shares by assessee to his 
daughter — Transfer of shares not register¬ 
ed in company’s share register — Assessee 
continu^ to be holder if shares — Divid¬ 
ends therefrom included as income taxable 
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4. Gifts to include certain transfers.— ®[(1)] For the purposes of this 
Act,— 

(a) where property is transferred otherwise than for adequate consideration, 
the amount by which the market-value of the property at the date of 
the transfer exceeds the value of the consideration shall be deemed to 
be a gift made by the transferor; 

(b) where property is transferred for a consideration which, having regard 
to the circumkances of the case, has not passed or is not intended to 
pass either in full or in part from the transferee to the transferor, the 
amount of the consideration which has not passed or is not intended to 
pass shall be deemed to be a gift made by the transferor; 

(c) where there is a release, discharge, surrender, forfeiture, abandonment 
of any debt, contract or other actionable claim or of any interest in 
property by any person, the value of the release, discharge, surrender, 
forfeiture or abandonment, to the extent to which it has not been found 
to the satisfaction of the Gift-tax Officer to have been bona fide, shall 
be deemed to be a gift made by the person responsible for the release, 
discharge, surrender, forfeiture or abandonment; 

/dl where a person absolutely entitled to property causes or has caused the 
same to be vested in whatever manner in himself and any other per¬ 
son jointly without adequate consideration and such other person makes 


Section 3 (contd.) 

in assessee’s hands — Shares not treated as 
part of daughter's estate for estate duty on 
her death — Tribunal was right in holding, 
that the inclusion, for purposes of gift-tax 
of the total value of the shares as on 31st 
March. 1959. was correct. (1969) 73 ITR 794 s 
39 Bom Cas 766 (Mad). 

Section 4 

(1) Where at a partition between father 
and son the father contents himself with 
certain properties whose value is less than 
his share and the remaining properties are 
allotted to the son it is a case of an unequal 
partition simpliciter and it cannot be said 
that there is an outright tiansfer of the 
father’s share to the son after a division in 
status had been effected. A 1970 Mad 111 
(113) : 72 ITR 1. 

(2) Assessee throwing all his self-acquir¬ 
ed property in common stock of (oint Hindu 
family of which he was manager — Trans¬ 
action held not transfer of property within 
terms of S. 2 (xxiv) nor gift as envisaged 
in S. 2 (xii) — S. 4 not attracted. A 1970 SC 
1723 (1727). (A 1965 Andh Pra 95 and A 1970 
Andh Pra 126 and (1970) 75 ITR 529 (All), 
Overruled.) •• A 1970 Mad 441 (458): 76 ITR 
315 •• (1969) 74 ITR 167 (FB) (Guj). 

(3) By virtue of S. 4 (a) read with 

S. 2 (xii) even transfers w'th inadequate 
consideration would become gifts so long as 
the tax authorities come to the conclusion 
that the value of property, at the date of 
transfer exceeds the consideration of trans¬ 
fer. (1968) 70 ITR 1 (18) (Bom) (DB). 

(4) Deed of relinquishment can be treated 
as gift if Gift Tax Officer is bona fide 
satisfied that it was a deed of gift and not 
a relinquishment — There must be such 
finding to that effect. A 1967 All 19 (21) : 
1966 All LJ 622 (DB) •• (1968) 67 ITR 757 
(Andh Pra). 


(5) Gift of coparcenary property by 
karta in favour of other coparceners — 
There is no transfer of property — Gift is 
void — S. 4 (c) is not applicable — Void 
gift cannot be taxable. (1963) 49 ITR 817 
(822. 823) : (1963) ITJ (Supp) 69 (DB). 

(6) Unilateral act of throwing self-ac¬ 
quired property by a coparcener, into com¬ 
mon stock of ioint family property if 
amounts to transfer. 1973 Tax LR 63 (Mys). 

(7) Assuming that there is abandonment 
by unilateral act, the requirements to ^con¬ 
stitute abandonment are (i) an intention to 
abandon and (ii) an overt act or failure to 
act which carried implication that the 
owner neither claims nor retains any 
Interest. The abandonment mxist be giving 
up of a thing absolutely without reference 
to any particular person or purpose. The 
intention to abandon must be evident. 

Held on facts that the writing off of debt 
due from assessee’s brother in assessee's 
books was a pretence for a particular pur¬ 
pose, that there was no absolute and reso¬ 
lute intention to give up and as there was 
no abandonment the amount of debt could 
not be deemed to be a 'gift’ by virtue of 
S. 4 (c) of the Act. A 1970 SC 1722 Distin¬ 
guished. 1974 Tax LR 412 (413): 98 ITR 394 
(DB) (Ker). 

(8) Transfer of life-interest is gift. Trans¬ 
fer of the life interest by the wife to her 
son constitutes gift. 88 ITR M7 : 1973 Tax 
LR 743 (744) (DB) (Ker). 

(9) Gift by assessee of 25% of the go(^- 
will in two firms of which he was the part- 
uej. — Reconstitution of firms — Assesses 
son the donee introduced as partner in 
constituted firm — New partner brought m, 
his own capital into partnership. In read¬ 
justment of shares in profit the share of me 
assessee was reduced — Held that tl^ g^ 
was not entitled to exemption imder S. 4 (Cl 
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an appropriation from or out of the said property, the amount of the 
appropriation used for the benefit of the person making the appropria¬ 
tion or for the benefit of any other person shall be deemed to be a 
gift made in his favour by the person who causes or has caused the 
property to be so vested. 

M{e) where a person who has an interest in property as a tenant for a 
term or for life or a remainderman surrenders or relinquishes his inter¬ 
est in the property or otherwise allows his interest to be terminated 
without consideration or for a consideration which is not adequate, the 
value of the interest so surrendered, relinquished or allowed to be ter¬ 
minated or, as the case may be, the amount by which such value ex¬ 
ceeds the consideration received, shall be deemed to be a gift made by 
such person.] 

®[(2) Where, in the case of an individual being a member of a Hindu un¬ 
divided family, any property having been the separate property of the in¬ 
dividual has been converted by the individual into property belonging to the 
family through the act of impressing such separate property 
with the character of property belonging to the family or 
throwing it into the common stock of the family (such property being here¬ 
after in this sub-section referred to as the converted property), then, not¬ 
withstanding anything contained in any other provision of this Act or any 
other law for the time being in force, for the purpose of computation of the 
taxable gifts made by the individual, the individual shall be deemed to 
have made a ^ft of so much of the converted property as the members of 


Section 4 (contd.) 

or under S. 5 (1) (xiv). 1973 Tax LR 900 
(903) : ILR (1973) 1 Ker 138. 

, (10) Section is not attracted where docu¬ 

ment of transfer does not purport to be for 
consideration. 1973 Tax LR 1388 (1390) : 96 
ITR 365 (DB) (Ker). 

(11) Assessee, due to advancing age and 
ill-health, admitting three persons as part¬ 
ners in his proprietary business — Parties 
contributing capital — Held that transfer 
of assessee’s right in business including 
goodwill was for consideration — It was 
not a "gift” and was not covered by Cl. (a) 
or (c) of Section 4. 1976 Tax LR 807 : 99 
ITR 104 (DB). 

(12) For settling family disputes assessee 
transferring shares of company to family 
members for inadequate consideration — 
Transfer held was not alienation — S. 4 (a) 
was not attracted. 1976 Tax LR 998 : 1976 
Assam LR 130 (DB) (Gau). 

(13) It is not correct to state as a general 

proposition that when a partnership firm is 
reconstituted resulting in reduction of share 
of profits of some of the partners, the con¬ 
sequent enhancement in the share of pro¬ 
fits of other partners could not result in 
a gift exigible to tax under the Gift Tax 
Act. 1S77 Tax LR 1203 (1205) : (1977) 46 

Taxation 162 (DB) (Mad). 

(14) Neither the definition of the word 
*gift' appearing in S. 2 (xii) nor the deem¬ 
ing provision embodied in S. 4 (1) can be 
used for the purpose of understanding the 
word *gift’ used in S. 47 (iii) of the Income- 
tax Act. S. 2 (xii) and S. 4 of the Gift Tax 
Act are enacted for purpose of that Act 
and their purport cannot be imported for 
the purpose of ascertaining as to what is 
exempt^ by way of gift frcxn the operation 


under S. 45 of the Income-tax Act. 1977 
Tax LR 823 (825) : 106 ITR 333 (DB) (Andh 
Pra). 

(15) Buses sold at book value — No sepa¬ 
rate valuation of route rights made which 
went along with buses — Route rights have 
value — There is an element of giU liable 
to be taxed. Case law referred. 1977 Tax LR 
705 (710) : 116 ITR 493 (DB) (Mad), 

(16) Amount resulting from a transaction 
might become liable to capital gains tax and 
also could be subject of the Gift Tax Act. 
97 ITR 925 (P & H) Dissented from. 1977 
Tax LR 525 (531) : 81 Cal WN 68. 

(17) Transfer of shares in repayment of 
loan pursuant to an agreement — Whether 
otherwise than for adequate consideration 
So as to constitute a deeming gift. 1977 Tax 
LR 525 (530) : 81 Cal WN 68. 

(18) Adequate consideration — Sale of 
shares not quoted — Break up value to be 
adopted for determining ‘market value’ — As 
the transfer was for inadequate considera¬ 
tion in the instant case, under S. 4 (1) (a) of 
the Act there was an element of gift at¬ 
tracting the liability to gift Tax. 1978 Tax 
LR 91 (94) : (1977) 110 ITR 429 (DB) (Mad). 

(19) Transfer of asset for inadequate con¬ 
sideration — It is chargeable to income-tax 
on basis of market value — Previous taxa¬ 
tion under the Gift Tax Act is immaterial. 
1978 Tax LR 689 (691, 694) : (1978) 1 Cal LJ 
554 (DB). 1975 Tax LR 58 (Delhi). 1976 Tax 
LR 78 (Kant), Dissented from.) 

(20) Assessee a sole trustee of wakf creat¬ 
ed by him — Assessee by execution of 
document altering beneficiaries — No mala 
fides alleged in execution of document — 
Held document being unilateral was not 
covered by S. 2 (xxiv) and hence was not a 
gift — Further in absence of mala fides 



^*2 [S 4] [The] Gift-tax Act, 19:^8 

the Hindu undivided family other than such individual would be entitled to, 
if a partition of the converted property had taken place immediately after 
such conversion.] 

[a] Section 4, renumbered as sub-section ( 1 ) thereof and after sub-section so re¬ 
numbered, sub-section (2) inserted by Finance No. 2 Act, 1971 (32 of 1971), 
S. 37 (b) (w.e.f. 1-4-1972). 

[b] Inserted by Finance (No. 2) Act, 1980 (44 of 1980), S. 42 (b) (1-4-1980). 


OBJECTS 

Clause 4 (now Section 4) brings to charge 
certain transfers which are for nominal or 
inadequate consideration or for a considera- 
which, although stipulated, is not meant to 
pass actually. Similarly release or discharge 
from one’s debts or liabilities, appropria- 


AND REASONS 

tions or withdrawals from joint accounts 
for the benefit of a person other than the 
person who made the original deposit or in¬ 
vestment, are brought within the scope of 
gifts.”—S. O. R. 


Section 4 (contd.) 

S. 4 (1) (c) was also not attracted. 1978 Tax 
LR 1026 (1028) : 122 ITR 62 (DB) (Bom). 

(21) Section 4 (1) (c) of the G. T. Act 

makes release, discharge, surrender, for¬ 
feiture or abandonment of a debt to be a 
gift to the extent to which it has not 
been found to be made bona fide. If the 
write off is bona fide, then alone it becomes 
exempt from gift tax. 1979 Tax LR 542 
(543) : 117 ITR 323 (DB) (All). 

(22) The words 'is either chargeable to 
gift-tax or is not chargeable under S. 5’ as 
used in the proviso to S. 4 (1) (a) of W. T. 
Act, make it clear that it has no applica¬ 
tion to a gift in an assessment year prior to 
an assessment year commencing after 31st 
March 1964. The use of the word 'is’ is a 
'very strong’ indication to show that the 
said words refer to an assessment year 
under the Gift-tax Act and not under the 
W. T. Act. 1980 Tax LR 404 (405) : (1980) 
121 ITR 676 (DB) (MP). 

(23) Gift of immoveable property not in 
conformity with S. 123 T. P. Act, was not 
effective and as such not taxable under the 
Gift Tax Act. The Gift Tax Act does not 
enact any exception to the general law as 
found in S. 123 of the T. P. Act. 1980 Tax 
LR 1133 (1135. 1136) : (1980) 124 ITR 233 
(DB) (Mad). 

(24) The relevant factors for determining 
a deemed gift within S. 4 (1) (a) are the 
market value of the property transferred 
and the value of the considerations for the 
transfer and excess amount after deduction 
of the consideration from the market value 
of assets will be the deemed gift. Held on 
facts that it could not be said that assets of 
much higher value were transferred by com¬ 
pany A for inadequate consideration. 1980 
Tax LR 1392 (1396) : (1980) 124 ITR 660 
(DB) (Cal). 

(25) If a bona fide transfer is made for 
inadequate consideration, the transaction 
may be treated as gift to the extent of the 
short-fall in consideration attracting liabi¬ 
lity to pay gift-tax. 1980 Tax LR 1569 (1570, 
1571) : 1980 Jab LJ 639 (DB) (MP). 

(26) Every sale for Inadequate considera¬ 
tion tails within the meaning of the word 
'Gift’ and consequently it would attract the 
levy of gift tax and be outside the purview 
of capital gains tax. 1980 Ta>. LR (NOC) 
170 : 127 ITR 354 (DB) (Kant). 


(27) Charging a concessional rate of in¬ 
terest on debt — Does not involve any trans¬ 
fer — Section 4 (1) (a) would not be attract¬ 
ed. 1981 Tax LR (NOC) 2 : (1980) 125 ITR 
147 (DB) (Mad). 

(28) Essentials for applicability of section 

— There should be release or surrender q| 
interest in property — Such relase or sur¬ 
render should be bona fide — Absence of 
finding regarding bona fide — Section 4 
(1) (c) would not apply. 1981 Tax LR (NOC) 
2 : (1980) 125 ITR 147 (DB) (Mad). 

(29) Release deed not effecting any gift 
bilateral or multilateral between -^parties 

— Revenue not showing transaction to be 
not bona fide — Transaction not liable to 
Gift-tax, as deemed gift within S. 4 (1) (c). 
1982 Tax LR 913 (920. 921) : 133 ITR 108 
(DB) (Guj). 

(30) In order to attract the provisions of 
Gih Tax Act, the transaction should involve 
a 'transfer' from one person to another of 
an interest in property and an unilateral 
act is not a gift under S. 2 (xii) and S. 2 (xxiv) 
of the Act. In the instant case as seen 
from the deed of dissolution, the deed was 
executed on 26-3-1958 and clause (3) men¬ 
tioned that the firm stood dissolved as from 
that day. The execution of the document 
and the dissolution were, therefore, simul¬ 
taneous and there was no vesting of the 
goodwill in the assessee independent of and 
before the deed of dissolution was executed. 
In the circumstances it could not be held 
that there was any vesting of goodwill in 
the assesses prior to execution of deed of 
dissolution. In view of this no question of 
'deemed gift’ under S. 4 (2) could arise in 
this case. (1973) 87 ITR 1 (6, 8) (DB) (Mad). 

(31) Father executing a settlement of 
ancestral property in favour of his son — 
Settlement deed is invalid — Father even as 
a Karta has no power to execute such settle¬ 
ment deed — Recovery proceedings initiated 
for realising gift-tax levied on such deed 
not sustainable. (1973) 91 ITR 142 (143) (DB) 
(Mad). 

(32) Once the transaction is treated by 
the I.-T. O. as for full consideration for im¬ 
posing capital gains tax, the transaction 
must to be treated for full consideration for 
all purposes. When once this transaction .is 
for full consideration, the idea of any gift 
being involved in the transaction does not 
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AMENDMENT ACT 32 OF 1971 


Sub-clause (b) seeks to amend Section 4 
of the Gift-tax Act under which certain 
transfers are deemed to be gifts for the 
purposes of that Act. Under the amend¬ 
ment, in a cfese where a member of a 
Hindu undivided family converts his self- 
acquired property into joint family property 
he shall be deemed to have made in favour 
of the family a gift of so much of that 


property as the other members of the family 
would be entitled to, if a partition of lhal 
property had taken place immediately after 
such conversion of the property. This am¬ 
endment will take effect from 1st April, 
1972 and will accordingly apply in relation 
to the assessment year 1972-73 and subse¬ 
quent years,”—S. O. R. Gaz. of Ind,, 28-5- 
71, Pt. II. S. 2, Ext. pp. 258/65. 


AMENDMENT ACT 44 OF 1980 


Sub-clause (b) (of clause 42) seeks to 
amend Section 4 of the Gift-tax Act so as 
to provide that where a person who has an 
Interest in property as a tenant for a term 
or for life or a remainderman surrenders or 
relinquishes his interest in the property or 
otherwise allows his interest to be termi¬ 


nated v/ithout consideration or for a consid¬ 
eration which is not adequate, the value of 
the interest or, as the case may be, the 
amount by which such value exceeds the 
consideration received will be deemed to be 
a gift made by such person.—S.O.R. Gaz. of 
Ind., 18-6-80, Pt. II S. 2. Ext., p. 582. 


Section 4 (contd.) 

arise. (1974) 97 ITR 425 (430) (DB) (Punj & 
Har). 

(33) Assessee, a bus operator transferring 
his buses to a Company for consideration — 
Amount of consideration credited to his ac¬ 
count iri Company’s books and part of that 
sum adjusted towards value of his shares in 
the Company — Held, on facts, that there 
was sale of buses by assessee to the com¬ 
pany and the sale being for inadequate con¬ 
sideration, the transaction was liable for 
gift tax. (1975) 98 ITR 316 (330) (DB) (Mad). 

(34) The expression ’'adequate considera¬ 
tion” has to be construed in a broad sense, 
and merely because there may be some dif¬ 
ference between the consideration for a 
transfer, and the true value of the property 
transferred, the same would not atto'act the 
applicability of Section 4 (a) of the Act. 
(1977) 106 ITR 390 (398) : 1976 Cur Tax Rep 
181 (DB) (Bom). 

(35) Company reducing its capital, trans¬ 
ferring securities and shares of other com¬ 
panies held by it to share holders does not 
amount to "transfer of property” and can¬ 
not be deemed as gift within S. 4 (a). (1977) 
106 ITR 390 (395) : 1976 Cur Tax Rep 181 
(DB) (Bom). 

(36) Partition — Assessee. after partition, 
Karta of Hindu undivided family — Part 
property settled in favour of three married 
sisters — Subsequently revoked — Gift 
superfluous — Void ab initio — Not liable 
to gift-tax. (1977) 108 ITR 672 (674) : (1977) 
2 ITJ 260 (DB) CMad). 

(37) Held that the assessee’s invoking of 
S. 4 ( 1 ) (c) of the Act to the effect that the 
surrender by the deed of relinquishment be- 
Jng bona fide was exempt under the Act 
was due to a misapprehension of the scope 
of S. 4 (1) (c) as that section did not give 
exemption to a tax payer. (1978) 114 ITR 
90 (95. 98) ; 1978 Cur Tax Reo 28 (DB) 
(Bom). 

(38) Merely because, subsequently, the 
prices realised for stock transferred is higher, 
it does not follow that on the date when 
the transaction took place there was higher 
price for them and that it should be taken 
into account as adequate consideration. The 


relevancy of the market price as shown by 
the provision is only to fix the quantum of 
value of the gift after it is found that tlie 
transation was for inadequate consideration. 
When once the GTO assumes jurisdiction 
and is in a position to establish that the 
property has been transferred otherwise 
than for adequate consideration, then there 
is no option for him but to take the market 
value of the property as on the date of 
transfer and compare it with value of con¬ 
sideration as shown by the parties. The dif¬ 
ference will be deemed to be a gift made 
by the transferor. (1981) 131 ITR 313 (321, 
322) (DB) (Mad). 

(39) The word 'gift* connotes transfer of 
existing property both movable and immov¬ 
able by one person to another made volun¬ 
tarily without consideration and if also takes 
care of certain other transactions which may 
not directly be covered by the operative 
part of the said definition in S. 2 (xii) and 
seete to include transfer or conversion of 
any property referred to in S. 4 which con¬ 
templates deemed gift for the purpose of 
the Act. 1982 Tax LB 913 : (1982) 133 ITR 
108. 

(40) A mere reading of the relevant provi¬ 
sion of S. 4 (1) (c) shows that before any 
release or surrender can be dubbed as a 
deemed gift, it roust be shown by the 
Revenue that the GTO was satisfied with 
respect to that release or surrender that it 
was not bona fide made by the concerned 
party. In the absence of any such satisfac¬ 
tion being reached by the GTO the docu¬ 
ment in question would remain outside the 
scope of S. 4 (1) (c) and cannot be styled a 
gift. 1982 Tax LR 913 : (1982) 133 ITR 108 
(DB) (Guj). 

(41) By an agreement of partnership there 
is conferment of mutual rights and under¬ 
taking of reciprocal obligations which would 
constitute for each of the parties the res¬ 
pective consideration for its share in the 
profits and assets. It would be impermissible 
m this view of the matter to consider the 
transmission or transfer of the goodwill de¬ 
hors the formation of the partnership. It is 
to be considered as part and parcel of the 
same transaction and considered as such, 
it would be impossible to come to the con¬ 
clusion that the formation of the partner- 
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5. Exemption in respect of certain gifts.— (1) Gift-tax shall not be 
charged under this Act in respect of gifts made by any person— 

(i) of immovable property situate outside the territories to which this Act 
extends; 


Section 4 (contd.) 

ship, particularly a professional partnership, 
was one without any consideration. One of 
the benefits received by the party as a result 
of formation of the partnership between him 
and the assessee may be understood as rel¬ 
evant percentage of the goodwill of the 
firm, but the same consideration as would 
sustain the agreement of partnership would 
constitute a consideration for the transmis¬ 
sion of the Interest in the goodwill. In this 
view of the matter, transfer of interest in 
the good cannot be considered to be with¬ 
out consideration, so as to attract S. 2 (xii) 
of the G. T. Act. 1976 Cur Tax Rep 158 : 118 
ITR 794 (801) (DB) (Bom). 

(42) Conversion of partnership firm into a 
limited company — Business of the firm 
transferred to the company of which the 
erstwhile partners were shareholders — Firm 
and the company were two different entities 
and when the business of the hrm, was 
taken over by the company there was trans¬ 
fer between two legal entities — Transfer 
of goodwill of the firm was not for cash but 
for shares of the company for the valuation 
amount of the goodwill — This aspect of the 
matter was not put forward before the Tri¬ 
bunal — Case remanded to the Tribunal for 
decision afresh. 1977 Cur Tax Rep 601 (Bom). 

(43) Expression 'transaction entered into' 
by one person with another does not cover 
a unilateral act. The release of life interest 
in the instant case was clearly a unilateral 
act and hence not a gift. (1980) 18 Cur Tax 
Rep 196 (197) (DB) (Bom). 

(44) Surrender of life interest — Cannot 
be included as a gift under the provisions 
of S. 4 (1) (c). (1980) 18 Cur Tax Rep 198 
(DB) (Bom). 

(45) Sale of land by assessee found to be 

gift within meaning of Section 4 (a) — 

Failure to file return — On notice under 
Section 13 return filed after 2Va years — 
Penalty is leviable under Section 17 (1) (a) 
and (c) — Contentions that return was filed 
in answer to notice and before completion 
of assessment held not acceptable. (1973) 2 
ITJ 90 : 1973 Rajdhani LR 456 (DB) (Delhi). 

(46) Purchase of immovable property by 
assessee — Document in the name of minor 
son and in the same Life estate was created 
in favour of some relative — Wealth Tax 
return filed before initiation of proceedings 
under the Act showing property as assessee’s 
property — No question of gift to the ex¬ 
tent of inclusion of minor’s name in docu¬ 
ment, however, right of life estate In the 
property conferred on the relative which 
could be valued can be treated as gift. 1978 
Tax Tri J 239 (Cochin) (Tribunal). 

(47) A settlement deed by a karta execut¬ 
ed aher partition, the settelment could not 
be taken to be a settlement in favour of a 
coparcener so as to be affected by any pro¬ 
hibition under Hindu Law and free from 
liability to gift tax. (1979) 13 Cur Tax Rep 
315 (318) ; (1980) 121 ITR 854 (Mad). 


(48) Transfer of property by the firm to 
a partner — Estimated Market value of the 
property transferred exceeding the price 
received — Difference between the market 
value and the price received is liable to gift 
tax as the transaction was for inadequate 
consideration within S. 4 of Q. T. Act. (1981) 
129 ITR 244 (259) (DB) (Mad). 

(49) Gift by settlement deed — Mistake In 

— Rectification deed — Whether indepen¬ 
dent gift. Held, in our opinion the two deeds 
are part of the same transaction. They have 
no independent existence and they do not 
represent two independent transactions. No 
gift tax can be levied on the basis of the 
rectification deed. (1966) 62 ITR 222 (235) 

(DB) (Mys). 

(50) The word 'gift' as used in S. 47 (lil) 
of the Income-tax Act must refer to 
a transfer made without consideration and 
not a deemed gift as per GiR-tax Act. A 
transfer by way of gift and a transfer for 
consideration with an tmder statement of 
value are two uncomparable thing. Just be¬ 
cause the two Acts are part of an integrat¬ 
ed system of taxation and are administered 
by the same officer the definition in the 
G. T. Act cannot be taken as the meaning 
of gift in the I.-T. Act. (1981) 11 Tax Law 
Rev 699 (708) (Delhi). 

Section 5 

(1) Totality of gifts in particular year has 
to be taken and exemption granted. A 1062 
Mad 96 (98) (DB) ** A 1960 Andh Pra 115 
(120) (DB). 

(2) Where a partner having a share in 
foreign firm owning immovable properties 
transfers such a share such transfer is not 
of immovable properties exempt under this 
section. A 1970 Mad 111 (113) : 72 ITR 1. 

(3) All gifts made to charitable institution 
or fimds are intended to be exempted irres¬ 
pective of whether any of the said gifts ar® 
the initial gifts for starting the fund on the 
institution or whether they are made sub¬ 
sequent to the starting or establishment of 
the institution or fund. (1965) 67 Bom LR 
413. 

(4) The expression 'charitable purpose’ is 
a generic term of a very wide import and 
scope and covers both public, charitable and 
religious trusts. ILR (1965) Bom 1026 
(1031): 67 Bom LR 417. 

(5) Gift to wife by person who Is manager 

of Hindu joint family is a gift within the 
section. A 1968 Andh Pra 69 (70) : (1969) 1 
Andh WR 91 •• 67 Bom LR 406 (410). 

(Grant of interest in property by one to an¬ 
other would be a 'transfer of property’ with¬ 
in the meaning of the Act.) *• A 1966 Andh 
Pra 83 (84). 

(6) The burden of proving facts which 
entitles assessee to exception from liability 
of tax under Gift Tax Ac^ is on the 
person who claims the benefit. (1969) 74 ITR 
328 (329) (DB) (Mad). 
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(ii) of movable property situate outside the said territories unless the per¬ 
son— 

(a) being an individual, is a citizen of India and is ordinarily resident 
in the said territories, or 

(b) not being an individual, is resident in the said territories, during the 
previous year in which the gift is made; 

*4(iia) being an individual who is not resident in India, to any person resi¬ 
dent in India, of foreign currency or other foreign exchange (as defined 
respectively in clause (c) and clause (d) of Section 2 of Foreign Ex¬ 
change Regulation Act, 1947), remitted from a country outside India 
in accordance with the provisions of the said Act, and any rules made 
thereunder, during the period commencing on the 29th day of October, 
1965, and ending on the 28th day of February, 1966, or such la^r date 
as the Central Government may, by notification in the Official Gazette, 

specify in this behalf.] 

'’(iib) being a person resident outside India, out of the moneys standing to 
his credit in a Non-resident (External) Account in any bank in India 
in accordance with the provisions of the Foreign Exchange Regulation 
Act 1973 and any rules made thereunder. 

Explanation.— For the purposes of this clause, ‘person resident outside 
India’ has the meaning assigned to it in clause (q) of Section 2 of t e 
Foreign Exchange Regulation Act, 1973; 

(uc) being a citizen of India, or a person of Indian ori^n who is not resi- 
. dent in India, to any relative of such person in India, of convertible 
foreign exchange remitted from a country outside India f ^^^^ordance 
with the provisions of the Foreign Exchange Regulation Act, 1973 and 

any rules made thereunder. 


Section 5 (contd.) 

(7) Gift is not exempt from tax merely 
because it is made by person carrying on 
business or because property gifted is used 
for purpose for which It was used by donor 

— Gift by medical practitioner to his son 
out of love and affection not exempt. A 1970 
SC 1535 (1538). (A 1965 Ker 294. Reversed.) 

(8) Assesses an HUP consisting of his 
wife & minor sons —In partition between 
assessee, his father and brothers — Assaee 
as karta of his own HUF thereafter effecting 
three settlement deeds in favour of his thr^ 
married sisters, settling on them lands from 
out of the lands received by him in partition 

— Settlements made by assessee in favour 

of his sisters were to strangers and hence 
totally void ab initio - As there were no 
valid gifts no gift tax was leviable on the 
said, transactions. (1977) 108 ITR 672 (674) 

(DB) (Mad). 

(9) Assessee converting his sole proprie¬ 
tary business into a partnership business by 
admitting daughters as partners - Share 
capital of daughters contributed by a^essce 
— Transfer of all assets and property in¬ 
cluding goodwill of proprietary business to 
partnership — No tax held 

goodwill in view of facts The ^ft f 
amount representing the share capital 
daughtere held not exempted ^der Sec. 9 

(1) (xiv). A 1972 SC M (27 fo W) ‘ 

IjR M ! (1972) 1 SCWR 811. ((1968) 68 ITR 

132 (Ker), Reversed.) 



(10) Assessee converting his sole pro¬ 
prietary business into a partnership business 
by admitting daughters as partners—Share 
capital of daughters contributed by asses- 
see — Transfer of all assets and property 
including goodwill of proprietary business 
to partnership — No tax held liable to be 
paid on goodwill in view of facts —of 
amount representing the share capital ot 
daughters held not exempted under S. 5 (1) 
(xiv). A 1972 SC 23 (26. 27. 28) : 1972 Tax 
LR 14 : (1972) 1 SCWR 811. ((1968) 68 ITR 
132 (Ker), Reversed.) 

(11) The immunity granted in respect of 
subscription to or acquisition of Special 
Bearer Bonds is a severely restricted im¬ 
munity and this is the bearer minimum 
immunity necessary in order to induce 
holders of black money to bring it out in 
the open and invest it in S. B. Bonds. The 
immunity given amounts only to ignoring 
the subscribed amount from making assess¬ 
ment on him under any of the Direct Tax 
laws e. g. Income-tax. Gift-tax etc. A 1981 
SC 2138 (2149-50) : 1982 Tax LR 197 (208, 
209). 

(12) A mere conversion of a proprietary 
business into a partnership concern without 
anything more is not enough to satisfy the 
requirement of Section 5 (1) (xiv). This 
section has also no application where the 
real motive behind the. partnership is to 
benefit the children of the assessee, 1972 Tax 
LR 389 (389 to 391) : 85 ITR 396 (Ker). (A 
1972 SC 23, Foil.) 


stands for AIR 
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Explanation.— For the purposes of this clause and clause (iid),— 

(a) a person shall be deemed to be of Indian origin if he or either of 

his parents or any of his grand-parents was bom in undivided 
India; 

(b) "convertible foreign exchange” means foreign exchange which is 
for the time being treated by the Reserve Bank of India as con¬ 
vertible foreign exchange for the purposes of the Foreign Ex¬ 
change Regulation Act, 1973 and any rules made thereunder; 

(c) "relative” has the meaning assigned to it in clause (41) of Sec. 2 of 
the Income-tax Act; 

(d) resident of India” shall have the meaning assigned to it in the 
Income-tax Act; 

(iid) being a citizen of India or a person of Indian origin, who is not resi¬ 
dent in India, to any relative of such person in India of property in 
the form of savings certificates issued by the Central Government, 
which that Government may, by notification in the Official Gazette, 
specify in this behalf: 

Provided that such person has subscribed to such certificates in conver¬ 
tible foreign exchange remitted from a country outside India in accordance 
with the provisions of the Foreign Exchange Regulation Act, 1973 and any 
rules made thereunder; ] 

(iii) of property in the form of savings certificates issued by the Central 
Government, which that Government, by notification in the Officicil 
Gazette, exempts from gift-tax; 

''[(iiia) of property in the form of National Gold Bonds, not exceeding the 
value of such bonds for an aggregate weight of five kilogrammes of 
gold in any previous year: 

Provided the exemption conferred by this clause shall be available only 
to a person who has initially subscribed to the said bonds.] 

‘^[(iiib) of property in the form of Special Bearer Bonds, 1981;] 


SecUon 5 (contd.) 

(13) Where the word "Kalakshepam” 
used in the document of gift is capable of 
be:ng understood that a father has gifted 
certain property to his son for his general 
needs and also educational needs, the gift 
is liable to be exempt under Section 5 (1) 
(xiiV 1972 Tax LR 904 (906) : 86 ITR 469 : 
1972 Ker LJ 277 (DB). 

(H) The Intention of the donor that the 
gift was made for facilitating or providing 
for the education of his children must nor¬ 
mally be gathered from the very terms and 
recitals of the deed. 1972 Tax LR 940 (942) : 
(1972) 1 Andh WR 206 : 99 ITR 477 (DB). 

(15) Before an assessee can claim the ex¬ 
emption under Section 5 (1) (xiv) the g'’ft 
must satisfy conditions namely: (1) it must 
be made "in the course of carrying on of a 
business” and (2) it must be made bona fide 
for the purpose of the business. The expres¬ 
sion "in the course of carrying on of a busi¬ 
ness” naturally means something different 
from the expression "for the purpose of the 
business”. It means the gift must be made 
as an incident of the business activity of 
the assessee and not independently of it. 
Thus where a sole proprietor of a business 
transfers it to a partnership taking in work¬ 
ing partners, he will not be entitled to claim 
exemption from gift tax in respect of the 
share in the business transferr^ to the 


working partners even if such transfer was 
to facilitate the business, for in such a case 
even though the gift is made "for the pur¬ 
pose of the business”, it is not made "in the 
course of the carrying on of a business” 

1972 Tax LR 1128 (1129, 1130) : (1972) 1 
Andh WR 416 : 93 ITR 366 (DB). 

(16) In order that the assessee may be en¬ 
titled to get exemption under Section 5 (1) 
(xiv) in respect of a particular deed it is 
necessary to satisfy two requirements. The 
first requirement is that the gift should be 
in the course of carrsdng on the business, 
profession or vocation and the second re¬ 
quirement is that it should have been made 
bona fide for the purpose of such business, 
profession or vocation. The object in mak¬ 
ing the gift or the design or intention be¬ 
hind it should be related to the business. 

1973 Tax LR 482 (484) : 87 ITR 256 (Ker). 

(17) Where the assessee a sole proprietor 
of a business converted it into a partnenship 
at will by taking his major and minor sons 
and it is not shown that the major sons or 
any one of them had any specialised know¬ 
ledge or business experience so &s to be 
able to assist the assessee in the develop¬ 
ment and management of the business, It 
cannot be said that gift is for >the purpose of 
the business within S. 5 (1) (xiv). Hence, the 
gift is not exempt from the gift tax under 
S. 5 (1) (xiv) of the Act 1973 Tax LR 857 
(859) : 87 ITR 549 (Mad). 
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*^(Uic) of property in the form of such Capital Investment Bonds as the 
Central Government may, by notification in the Official Gazette, spe¬ 
cify in this behalf subject to a maximum of rupees ten lakhs in value 
in the aggregate in one or more previous years *. 

Provided that the exemption conferred by this clause shall be available 
only to a person who has initially subscribed to the said Bonds;] 

(iv) to the Government or any local^ authority ®[or any authority referred 
to in clause (20A) of Section 10'of the Income-tax Act;] 

(v) to any institution or fund established ^or deemed to be established] 
for a charitable purpose to which the provisions of ^[Section 80G] of 
the Income-tax Act apply; 

*^[(va) (i) to such temple, mosque, gurudwara. church or other place as has 
been notified by the Central Government for the purposes of Hcl. (b) 
of sub-section (2) of Section BOG of the Income-tax Act]; or 
(ii) by way of settlement on trust, of property or income from which, 
according to the deed of settlement, is to be used exclusively in 
connection with the temple, mosque, gurudwara, church or other 
place specified therein and notified as aforesaid;] 

(vi) for any charitable purpose not falling within clause (v)— 

(a) made at any time before the 1st day of April, 1958; or 

(b) made at any time after that date subject, in respect of each such 
gift, to a miximum of rupees one hundred in value and in respect 
of such gifts in any one previous year to the same donee, to a 
maximum of rupees five hundred in value in the aggregate; 

(vii) to any relative dependent upon him for support and maintenance, on 
the occasion of the marriage of the relative, subject to a maximum of 
rupees ten thousand in value in respect of the marriage of each such 

relative; 


Section 5 (contd.) 

(18) Exemption — Held that the gift was 
not entitled to exemption under Section 4 

(c) or under S. 5 (i) (xiv). 1973 Tax LR 900 
(DB) (Ker). 


(19) Where a partnership is formed out 
of a sole proprietor concern by taking m 
family members including the daughtere 
and the deed, specifying the object of the 
change as 'thriving of the business by the 
partners' co-operation” entitles the partners 
on retirement to a fair value of their share 
of the goodwill and the father (sole pro¬ 
prietor) is to have complete control of the 
business, the exemption under Section 5 (i) 
(xiv) will not be attracted in respect of the 
daughters’ shares when the role of the 
daughters to achieve the partnership object 
or those gifts being necessary for carrying 
on of the business or being truly for the 
purpose of the business is 
law discussed. 1974 Tax LR 226 (227, 228) 3 
(1973) 2 ITR 244 (DB) (Ker). 


(20) The expression "gifts received by 
that spouse as fall within Cl. (viii) of sub¬ 
section (1)” as used in Section 5 ( 3 ) cannot 
be related to gifts received during the rel¬ 
evant previous year with reference to which 
tax Is sought to be imposed* Where, there- 
forei a wife obtained certain property from 
her husband by a gift deed in 1957 and in 
the year 1964 the wife executed a gift deed 
Of the same property in favour of her hus¬ 
band, the former gift already e^ 

empted under Section 5 (1) (vUi) the latter 


gift by the wife was covered by Section 5 
(3) and as such was taxable. Fact that the 
former gift was not made in the previous 
year of the latter gift was immaterial. 1974 
Tax LR 229 (230) : 92 ITR 128 : 1973 Ker 
LJ 385 (DB). 

(21) Member of Hindu undivided family 
— Gifting cash to wife in his individual 
capacity from family funds — Not taxable. 
1974 Tax LR 743 (745) : 76 Pun LR 304 : 95 
ITR 308 (DB). 

(22) In order to claim exemption from 
gift-tax under Section 5 (1) (xiv) of the Act 
the gift must be "in the course of carrying 
on of a business” and "it must be bona fide 
for the purpose of business”. It must further 
be established that there was some integral 
connection or relation between the making 
of the gift and the carrying on of the busi¬ 
ness. In the fact and circumstances of the 
case admission of new partner by the senior 
partner by transferring his one-half interest 
in his (new partner’s) favour amounted to a 
gift as per requirements of S. 5 (1) (xiv). 
1974 Tax LR 829 (832, 833) : 1974 Ker LT 
461 : 98 ITR 504 (DB). 

(23) Income derived from gifted property 
is not one of the circumstances to be taken 
note of in determining what would be 
reasonable gift for purpose of education of 
the donee under S. 5 (1) (xii) of the Gift- 
tax Act. 1977 Tax LR 1050 (1052) (Ker). 

(24) Reconstitution of partnership firm — 
Reduction and enhancement of share of 
profits of partners — If the two conditions 
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(viii) to his or her spouse, subject to a maximum of ^[rupees fifty thou¬ 
sand] in value in the aggregate in one or more previous years, the ex¬ 
pression ’'spouse” in this clause, where there are more wives than one, 
meaning all the wives together; 

(ix) of policies of insurance or annuities to any person (other than his 
wife) who is dependent upon him for support and maintenance, sub¬ 
ject to a maxmium of rupees ten thousand in value in the aggregate 
in one or more previous years of the benefits in respect of each such 
donee; 

(x) under a will; 

(xi) in contemplation of death; 

(xii) for the education of his children, to the extent to which the gifts are 
proved to the satisfaction of the Gift-tax Officer as being reasonable 
having regard to the circumstances of the case; 

(xiii) being an employer, to any employee by way of bonus, gratuity or 
pension or to the dependents of a deceased employee, to the extent to 
which the payment of such bonus, gratuity or pension is proved to the 
satisfaction of the Gift-tax Officer as being reasonable having regard 
to the circumstances of the case and is made solely in recognition of 
the services rendered by the employee; 

(xiv) in the .course of carrying on a business, profession or vocation, to the 
extent to which the gift is proved to the satisfaction of the Gift-tax 
Officer to have been made bona fide for the purpose of such business, 
profession or vocation; 


Section 5 (contd.) 

laid down in the section, the gift concerned 
will fall within the scope of S. 5 (1) (xiv) 
and therefore not chargeable to tax under 
the Act. 1977 Tax LR 1203 (1205) (Mad). 

(25) It admits of no doubt that the in¬ 
tendment of the proviso inserted in S. 4 (1) 
(a) of the W. T. Act in 1964 is to confer re¬ 
lief in the nature of an exemption in respect 
of cases where the transfers of the assets 
concerned made by the assessee in favour 
of his spouse or minor child are chargeable 
to gift tax under the G. T. Act 1958 or fall 
within any of the exempted categories spe¬ 
cified in S. 5 of the Gift-tax Act. 1978 Tax 
LR 266 (270) : 1978 Cur Tax Rep 16 (DB) 
(Ker). 

(26) Allotment of immoveable property to 
unmarried daughters at the time of partition 
is in discharge of obligation by the joint 
family to maintain them and to get them 
married. It is not a gift at all and is liable 
to gift tax within the meaning of S. 2 (xii) 
of the Act. If there is an arrangement on 
the occasion of the marriage of daughters 
to give them some property it would come 
within the scope of S. 5 (1) (vii) even if the 
same be reduced to writing much later 
either in the form of partition deed or of 
settlement or gift deed. 1979 Tax LR 460 
(461) (AP). 

(27) The donor is exempt under S. 5 (1) 
(xiv) from liability to pay only if the 
gift is made 'in the course of carrying on 
business’ and is made for the purpose of 
business. Where the goodwill of the business 
is transferred to a partnership, the right 
given to the partners to leave the firm at 
will is one of the factors among others 
which detracts the gift involved is not one 


for the purpose of business. 1979 Tax LR 
(NOC) 74 : 118 ITR 890 (DB) (Mad). 

(28) Gift by father, Karta of HUP, to his 
wife — CHaim for exemption under Sec. 5 
(1) (viii) regarding value of gift — Main¬ 
tainable — Filing of return of status of HUP 
Is immaterial — For the applicability of S. 5 
<1) (viii). it is the nature of the gift that is 
relevant and not the status in which the 
return was submitted. 1981 Tax LR 1017 
(1020) . (1981) 94 Mad LW 132 (DB). 

(29) Exemption from tax — A recital in 
the partnership deed that "'R' and 'V were 
helping the assessee in his business and 
they were remunerated by salary and since 
the aseessee has agreed to admit them in 
partnership the partnership has been form¬ 
ed” was held absolutely insufficient to up¬ 
hold the claim for exemption under the sec¬ 
tion as a gift in the course of carrying on 
the business or for the purpose of the busi¬ 
ness. 1971 Ker LR 646 : 83 ITR 296. 

(30) When an assessee claims exemption 
from tax under the section the burden is on 
him to prove facts which will entitle him 
to the benefit of it. 1971 Ker LR 646 : 83 
ITR 296. 

(31) Where a sole proprietor finds it diffi- 

ciilt to manage the concern alone and hence 
transforms the sole proprietary concern into 
a partnership firm and gifts a part of the 
goodwill to the partners, the gift is entitled 
to exemption under S. 5 (1) (xiv). The gift 
satisfies the two conditions required imder 
Section 5 (1) (xiv) vi 2 -, that the gift has in¬ 
tegral connection with the business and that 
the object of the gift relates to the business. 
Case law discussed. (1973) 91 ITR 464 (DB) 
(Ker). . 

(32) Assessee creating trust for benefit of 
bis wife — Assessee, held entitled to exemp- 
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(xv) to any person in charge of any such Bhoodan or Sampattidan move¬ 
ment as the Central Government may, by notification in the Official 

, Gazette, specify; 

*l(xvi) • • • ] 

'[(l-A) Any reference in clause (v) or clause (vi) of suo-sectton (1) to 
charitable purpose in relation to a gift made on or after the 1st day of April, 
1964, shall be construed as not including a purpose the whole or substantial¬ 
ly the whole of which is of a religious nature.] 

(2) Without prejudice to the provisions contained in sub-section (1), gift- 
tax shall not be charged under this Act in respect of ^fts made by any per¬ 
son during the previous year, subject to a maximum of "'[rupees five thou¬ 
sand] in value. 

(3) Notwithstanding anything contained in sub-section (1) or sub-s. p), 
where either spouse makes any gifts out of any such gifts received by that 
spouse as fall within clause (viU) of sub-section (1), the gifts so made shall 
be deemed to be taxable gifts made by that spouse and nothing contained 
in sub-section (1) or sub-section (2) shall apply in relation to any such gifts. 

Explanation.— For the purposes of this section,— 

(a) an individual shall be deemed to be ordinarily resident, in the tern- 
tories to which this Act extends, durmg the previous year m which 
the gift is made if during that year he is regarded as a resident but 
not as not ordinarily resident "[within the meaning of Section 6 of the 
Income-tax Act, subject to the modification that references in that 
section to India shall be construed as references to the territories to 

which this Act extends.] 

ih) a Hindu undivided family, firm or other association of persons shall be 
deemed to be resident in the territories to which this Act extends dur- 


Seetiion 5 (eontd.) , 

tion under Section 5 (1) (viii) — It is not 
correct to say that for a gift to fall under 
Section 5 (1) (viii) it must be one in respect 
of which donor’s spouse should necessarily 
have disposing power. (1975) 98 ITR 480 i 
1976 UPTC 144 (DB) (AU). 


(33) If a father conveys a part of his pro¬ 
perty to his unmarried daughter in dis¬ 
charge of his obligation to provide for her 
naintcnaiice in the shape of reasonable ex¬ 
penses incidental to marriage, it can be 
said to be a transfer for consideration and 
as such will not be a gift chargeable to tax 
•nder the G. T. Act. Whether however. 
Such a provision of property is incidental 
to the marriage or not will depend upon 
the practice or usual custom in the con^ 
munitr or family of the assessee. A 1957 SC 
434 Considered & Applied. (Case remanded 
for deciding whether the transfer was by 
way of usual provision for marriage of the 
daughter in the family of the assessee or in 
the particular community to which the as- 
sesflae belonged.) (1976) 105 ITR 849 (854, 

856) (DB) (AF). 

(34) Karta of a Hindu undivided fami^ 
a gift of Certain amount from HUF 
fund to his wife — No material placed be¬ 
fore the taxing authority to show that the 
husband while making the gift acted as 
karta of HUT and not as an individual — It 
cannot be concluded that provisions of Sec¬ 
tion 5 (1) (viii) were not attracted. 1977 Tax 
LR 082 : (1977) 106 ITR 682 (DB) (Cal). 


(35) Gift by a husband, who was a karta 
of HUF. to his wife — No evidence in the 
case that, the same was not in his individual 
capacity — As such it was exempt from tax. 
(1977) 106 ITR 681 (682) (DB) (Punj). 

(36) Where a trust was created for chari¬ 
table purposes, and an initial gift of a sum 
of money was made to constitute the trust, 
the initial gift was entitled to exemption m 
the same manner in which subsequent gifts 
to the fund would be. (1977) 106 ITR 742 
(743) (DB) (Punj). 

(37) Assessee admitting his sons as part¬ 
ners to effectively supervise and control his 
expanding business — Relinquishment or 
transfer of assessee’s share in partnership 
firm is not without consideration in money 
or money’s worth — Assessee not liable to 
pay gift-tax. (1978) 113 ITR 440 (442) (Mad). 

(38) Donor giving half portion of house 
to his son for purposes of education — 
Donor paying gift tax on agreed valuation 
of the transaction — No agreement by donor 
that he would not claim exemption from 
gift tax under S. 5 (1) (xii) — In appeal 
against the order AAC allowing appeal and 
granted exemption under S. 5 (1) (xii) of 

G. T. Act — In further appeal Tribunal 
holding that appeal before AAC was not 
competent as the same was against an 
agreed assessment — In an application to 
Tribunal assessee requesting the Tribunal 
to refer certain question of law under S. 26 
— On refusal to refer donor applying to 

H. C. to call upon the Tribunal to refer the 
question as prayed — Held that the order 
of assessment does not state that the asses- 
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ing any previous year unless, during that year, the control and man¬ 
agement of its affairs was situated wholly outside the said territories; 

(c) a company shall be deemed to be resident in the territories to which 
this Act extends during the previous year, if— 

(i) it is a company formed and registered under the Companies Act, 1956, 

or is an existing company within the meaning of that Act; or 

(ii) during that year, the control and management of that company 
was situated wholly in the said territories; 

(d) "gifts made in contemplation of death” has the same meaning as in 
Section 191 of the Indian Succession Act, 1925. 

[a] Inserted by Taxation Laws (Amendment and Miscellaneous Provisions) Act, 
1965 (41 of 1965), S. 7 (4-12-65). 

b] Inserted by Finance Act, 1982 (14 of 1982), S. 38 (1-4-83). 

c] Inserted by Finance Act. 1966 (13 of 1966), S. 41 (1-4-66). 

[d] Inserted by Special Bearer Bonds (Immunities and Exemptions) Act, 1981 (7 
of 1981), S. 7 (12-1-81). 

fe] Inserted by Finance Act, 1976 (66 of 1976). S. 28 (1-4-77). 

[f] Inserted by Finance Act, 1973 (21 of 1973), S. 21 (1-4-74). 

[g Substituted for "Section 88” by the Finance (No. 2) Act, 1971 (32 of 1971), S. 7 
(c) (w.r.e.f. 1-4-68). 

[h] Inserted by Finance Act, 1965 (10 of 1965), S. 71 (1-4-65). 

[i] Substituted for "sub-section (6) of Section 88 of the Income-tax Act, 1961” by 

Finance (No. 2) Act, 1971 (32 of 1971), S. 37 (c) (ii) <w.r.e.f. 1-4-68). 

[j] Substituted for "rupees one lac” by Finance Act, 1964 (5 of 1964) S. 52 (a) (i) 
(1-4-64). 

Ik] Omitted by Rulers of Indian States (Abolition of Privileges) Act (54 of 1972), 
S. 6 (1-4-73). 


Section S (contd.) 

see withdrew his claim for exemption under 
S. 5 (1) (xii) and as such a Question of law 
does arise In the case — Tribunal directed 
to refer the question as framed. (1979) 117 
ITR 768 (769) (DB) (MP). 

(39) Claim for exemption under — Asses- 
see making gift of more than 50000 Rs. in 
his capacity as Karta of Hindu undivided 
family in favour of his wife — S. 5 (1) (iii) 
would not be attracted — Gift tax can be 
exempted to the extent of Rs. 50,000 by 
virtue of provisions of S. 5 (1) (viii). (1979) 
119 ITR 542 (544) : (1979) 5 Tax Law Rev 
198 (DB) (Punj & Har). 

(40) It is only when the gift to the wife 
is made by an assessee in his capacity as a 
husband, it would be entitled to exemption 
under S. 5 (1) (viii) of the Act. (1981) 128 
ITR 598 (600) (DB) (Mad). 

(41) A scrutiny of the language employed 
in cl. (vii) would make it clear that it is 
not enough if a relative is merely depen¬ 
dent upon the assessee for support and main¬ 
tenance, for the assessee to avail the benefit 
of this provision, but it could only be made 
on the occasion of the marriage of such a 
relative. The absence of the word "such” 
before the word "relative” makes absolutely 
no difference in so far as the meaning of 
the clause is concerned. The first part of 
clause (vii) "to any relative dependent upon 
him for support and maintenance” Is not a 
distinct and separate part from the other 
part "on the occasion of the marriage of the 
relative”. When there is no ambiguity in 


the language, the comma used at the end of 
the first part of the clause has no particular 
significance. (1974) 2 An WR 288 : (1974) 2 
ITJ 282 (DB). 

(42) Word "children” — It means any 
issue of assessee who is capable of receiv¬ 
ing education irrespective of his or her age. 
1974 BBCJ 845 : 1975 Pat LJR 186 (DB). 

(43) Section 5 (i) (xii) does not per se In¬ 
clude the maintenance of the child also. In 
a given case it may. Undoubtedly, gifts for 
the purpose of meeting the expenses of 
education of child cannot mean merely the 
expenses of paying the tuition fees in educa¬ 
tional institutions or of purchasing books. 
It must mean all necessary expenses con¬ 
nected with the education of the child. In 
a given case lodging and boarding may be 
the expenses for the education, in another 
case it may not be. 1974 BBCJ 845: 1975 Pat 
LJR 186 (DB). 

(44) Promise made by assessee on the 
occasion of marriage of his daiighter to 
make a gift of land — This could not be 
held in the eye of law to be a gift to the 
daughter — Even oral gift on the occasion 
of her marriage. 1974 BB^ 845 . 1975 Fat 
LJR 186 (DB). 

(45) Marriage gift — Hindu of khaznma 
community of Andhra Pradesh — Gifting 
property to married daughter permissible 
under custom — Gift made four years after 
marriage — Held gift did not amount to a 
gift on the occasion of marriage — S. 5 (1) 
Cvii) not attracted — Not exempt from gift- 
tax. (1978) 5 ITA TR 608 (Hyderabad) (Tri¬ 
bunal). 
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[l] Inserted by Finance (No. 2) Act, 1965 (19 of 1965), S, 21 (w.r.e.f. 1-4-64). 

[m] Substituted for "rupees ten thousand” by Fmance Act, 1970 (19 of 1970), 

S. 27 (1-4-71). 

[n] Substituted by Act 53 of 1962 (1-4-63). 

OBJECTS AND REASONS 


1 "Clause 5 (now Section 5) provides for 
the exemption of various types of gifts. Be¬ 
sides the gifts of property enumerated in 
sub-tilauses (i) to (xi) which are exempt 
from charge to the extent indicated there¬ 
in, there is a basic exemption of Rs. 10,000 
.S. O. R. 


H "Item (11) (a) of Clause 5 (1) [makes] 
it clear that no citizen of India is charged 
tax in respect of gifts of movable property 
made outside India unless he is regarded as 
resident and ordinarily resident within India 
within the meaning of the Income-tax Act. 


Item (Vi) [is worded] so as not to subject 
gifts for charitable purposes made before 
1st April, 1958 to tax and further in respect 
of such gifts made after that date the ag¬ 
gregate value of gifts made to one donee 

should not exceed Rs. 500, 


Item (vii>— [Under this item] the condi¬ 
tions apply uniformly to individuals and to 
Hindu undivided families and the ' 

applies to both male and female relations. 

Item (viii) should apply 
husband and wife, but if out of the gift so 


made the donee makes further gifts, those 
gifts should be taxable. This has been done 
by inserting anew sub-clause (3)."—S. C. R. 

III Sub-clause (c) seeks to make certain 
amendments to Section 5 of the Gift-tax 
Act, relating to exemption in respect of cer¬ 
tain gifts. These amendments are of a 
clarifying nature and will take effect retro¬ 
spectively from 1st April 1968.—S. O. R. (32 
of 1971). 

rv Act 66 of 1976. Clause 28 seeks to 
amend S. 5 of the Gift-tax Act, 1958. The 
proposed amendment is intended to secure 
that the donations made to housing boards 
or other statutory authorities set up for the 
purposes of dealing with or satisfying the 
need for housing accommodation or for the 
purpose of planning, development or im¬ 
provement of cities, towns and villages 
qualify for exemption from Gift-tax.— 
S. O. R. —Gaz. of Ind.. 13-3-1976, Pt 11, S 2, 
p, 702. 

This amendment will take effect from 1st 
April, 1977 and will accordingly apply in 
relation to the assessment year 1977-78 and 
subsequent years. 


6 Value of gifts, how determined.— (1) The value of any property 
other than cash transferred by way of gift shall, subject to the provisions of 
sub-sections (2) and (3), be estimated to be the price which in the opinion 
of the Gift-tax Officer it would fetch if sold in the open market on the date 

on which the gift was made. 

(2) Where a person makes a gift which is not revocable for a specified 
period, the value of the property gifted shall be the capitalised value* of the 
tacome from the property gifted during the period for which the gift is not 


revocable. 


Section 5 (contd.) 

(46) Gift by Karta of immoveable pro¬ 
perty belonging to an HUF to hjs wife 
Such a gift is whoUy void — Gift-to was 
not leviable on such a void gift -- Gfft g 
movable property to his wife by the Karta 
of an HUF would be valid if it is within 
reasonable limits - Validity of such a 
is not open to question. 1982 Tax LR 962 
(963) : (1080) 19 Cur Tax Rep 221 (DB) 
(Mad). 


(47) Exemption under — Initial gift made 
for purpose of constituting a fund for chari¬ 
table purpose is entitled to exemption under 
S. 5 (1) (v). 1982 Tax LR 1044 (1040) (DB) 
(Bom). 


(48) Gift constituted by creation of Tr^ 
— In relevant assessment year no vested m- 
terest created in any beneficiary other than 
charity — Held, exemption provision under 
S. 5 (1) (v) was attract^ 1982 Tax LR 1044 
(1047) (DB) (Bom). 

a 


Section 6 

(1) If property is charged with liabilities 
then those liabilities must be taken into ac¬ 
count in assessing the market value of the 
property, whether the liabilities ar© men¬ 
tioned in the deed of gift or not. 1964 Ker 
LT 559 (560). 

(2) Rule 10 (2) implies that if the value of 
the shares is ascertainable by reference to 
the value of the total assets of the com¬ 
pany. the value must be so ascertained. A 
1965 Cal 70 (73) : 68 Cal WN 685 (DB). (A 
1961 Cal 649, Reversed.) 

(3) Sections 6 and 29 of the Gift-tax Act 
put an unreasonable restriction on the 
donee's right to acquire and hold property 
guaranteed under Article 19 (1) (f) of the 
Constitution. A 1983 Cal 127 (131) : 66 Cal 
WN 549. 

(4) The scheme of computation imder the 
Gift-tax Act is however, different. There, 
the taxing authority is concerned with 
liabilities and not debts. A 1961 Cal 649 
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(3) Where the value of any property cannot be estimated under sub¬ 
section (1) because it is not saleable in the open market, ^the value shall be 
determined in the prescribed manner. 

[a] See R. 11 of the Gift Tax Rules, 1958 for the purpose. 

[b] See R. 10 of the Gift Tax Rules 1958 in this behalf. 


»I6A. Aggregation of gifts made during a certain period— Notwith¬ 
standing anything contained in this Act, where an assessee has made taxable 
gifts during any previous year ^d has also made taxable gifts (not being 
gifts made at any time before the 1st day of June, 1973) during any one or 
more of the four previous years immediately preceding such previous year, 
the gift-tax payable by him for the assessment year relevant to such previ- 
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(652) : 65 Cal WN 706. (Reversed on another 
point in A 1965 Cal 70.) 

(5) In making this valuation of the shares 
the Gift-tax Officer. Is bound to take into 
account the company’s liability for income- 
tax. A 1965 Cal 70 (73. 74, 75) : 68 Cal WN 
685 (DB). (A 1961 Cal 649, Reversed.) 

(6) Gift of property by father to his three 
sons subject to the obligation that each 
donee should pay him Rs. 20.000 — Gift is 
onerous gift and in that view the aggregate 
amount of Rs. 60,000 is liable to be deduct¬ 
ed from the market value of the property for 
purposes of gift-tax. (1970) 76 ITR 39 (43) 
(DB) (Cal). 

(7) All that this section requires is that 

.. ., _ . ^ a t^^d upon the assump¬ 

tion that the property is sold in the open 
market and therefore it is immaterial that 
in fact the property is not saleable in the 
open market. (1904) 2 IR 644. 

(8) The fact that there are restrictions on 
the transfer of the shares to be valued, i.e., 
shares in a company, which if the holder 
wishes to dispose of have to be offered to 
other share-holders at a certain price, is 
not material for the purpose of ascertain¬ 
ing their value. (1937) AC 26. 

(9) Re-distribution of shares in the part¬ 
nership without consideration involves a 
transfer of property amounting to gift — 
Assessment of value of gift — The value of 
gift has to be assessed on the basis of the 
net assets and not on the basis of goodwill 
alone. 1974 Tax LR 246 (247) (DB) (Mad). 

(10) Once the market value of the 'pro¬ 
perty' as defined in S. 2 (xii) is determined, 
the computation of tax must be made with 
reference to its market value determined as 
indicated in S. 6 and ther'^oft^r no further 
additions such as the income derived from 
the property for a particular period or for 
all time, is possible or permissible imder the 
provisions of the statute. 1977 Tax LR 1050 
(1057) (Ker). 

(11) Partnership firm reconstituted on two 
occasions — Entire assets of partnership 
not valued at the time of the two recon¬ 
stitutions and only alleged share of asses¬ 
see partner in the goodwill which he had 
foregone valued and brought to assessment — 
Gift Tax Officer, held, acted illegally. 1978 
Tax LR P6 (67, 68) (Mad). 

(12) Gift of shares of Private Limited 
Company — Value of shares — Determina¬ 
tion — Proper method — G. T. O. can take 
the value of shares as shown In the balance- 


sheet which is based on the break-up figures 
and such value shown jn the balance-sheet 
which was in existence at the time of the 
gift can very well be taken to be the 
market value of the shares. 1978 Tax lH 
1207 (1208) (Mad). 

(13) Gift of certain shares — Market 
value on date of gift — Method of valuation 
■nr, Aspects to be considered. 1978 Tax LR 
(NOC) 137 : 114 ITR 78 (DB) (Mad). 


(14) Shares of company — Valuation — 

Mode — Shares of company (a going con¬ 
cern) not quoted on stock exchange — Pro¬ 
fit earning method but not the break-up 
method would be appropriate — S. 6 ( 1 ) of 
the former Act is same as S. 7 (1) of the 
latter Act. A 1980 SC 769 (772. 773, 774) : 

1980 Tax LR 297. 

(15) Determination of value of gifts — 
Assessee making gift to his daughter of his 
shares in a private limited C^.mpany — 
Valuation of those shares for gift-tax, in 
absence of market value of those shares, 
would be the break-up value computed on 
basis Of assets and liabilities of Company 
as disclosed by its balance-sheet. 1972 Tax 
LR 1189 (1190) : 83 ITR 221 (SC). 

(16) "Gift" — Trust —- Settlor reversing 
unlimited power to revoke trust at any time 
“ It is not a "gift" — Section 6 (2) does 
not apply. (1974) 95 ITR 476 (DB) (Bom). 

(17) There is no absolute prohibition of 

transfer of a route permit but it is only 
made subject to the permission of the trans¬ 
port authority which granted the permit 
Where there has been a transfer of buses 
With bus route permits there the gift of 
the routes is of property. The composite 
value of the bus along with the route per¬ 
mits should be taken to be the value of the 
gift in such a case. 1974 Tax LR 933 ( 934 . 

935) : 94 ITR 21 (DB) (Mad). 

(18) To constitute consideration in res¬ 
pect of a gift what is needed is only to see 
whether any detriment Is suffered by the 
donee. The Gift-tax Officer was justified 
while treating the capital contributed by 
son as a consideration for gift and was 
rightly deducted by Gift-tax Officer from 
the total amount of Gift, so as to arrive at 
taxable gift. 1978 Tax TJ 719 (Cochin) 
(Tribunal). 

(19) Transfer of asset by assessee in 
favour of Company — Difference between 
fair market value and consideration — As 
the transfer assets was for inadequate con¬ 
sideration, the transaction was liable to 
gift-tax. (1975) 98 ITR 316 (330) (DB) (Mad). 
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ous year (hereafter in this section referred to as the assessment year) shall 
be determined in the following manner, namely;— 

fa) the value of the taxable gifts made during any one or more of the 
four previous years immediately preceding such previous year shall be 
aggregated with the value of the taxable gifts made by the assessee 
' during such previous year and gift-tax shall be calculated on the ag¬ 
gregate value at the rate or rates applicable for the assessment year; 

(b) from the amount of gift-tax calculated under clause (a), there shall be 
deducted an amount equal to the gift-tax payable had the value of the 
taxable gifts made during one or more of the four previous years im¬ 
mediately preceding such previous year been aggregated and tax levi¬ 
ed thereon at the rate or rates applicable for the assessment year, and 
the balance shall be the amount of gift-tax payable by the assessee.l 
[a] Inserted by Taxation Laws (Amendment) Act, 1975 (Act 41 of 1975), S. 106 
(1-4-76). 

OBJECTS AND REASONS 

Clause 116.— This clause seeks to insert after aggregating it with taxable gifts, if 

a new Section 6A in the Act. The new sec- any. made within the preceding four 

tion seeks to provide that the taxable gift ment years.—S.O.R, Gaz. of Ind., 9-5-73, 

made in any year shall be charged to tax Pt. II, S. 2, Ext., p. 550. 

CHAPTER HI 
GIFT-TAX AUTHORITIES 

7. Gift-tax Officers.—Every Income-tax Officer having jurisdiction or 
exercising powers as such under the Income-tax Act in respect of any per¬ 
son shall perform the functions of a Gift-tax Officer under this Act in respect 
of that person. 

®[‘’[Provided that where two or more Inccme-tax Officers have jurisdic¬ 
tion or exercise powers under the Income-tax Act in respect of any person, 
they shall have concurrent jurisdiction and shall perform their functions of 
a Gift-tax Officer under this Act in respect of such person in accordance 
with such general or special orders in writing as the Commissioner or the 
Inspecting Assistant Commissioner authorised by the Commissioner in this 
behalf, may make for the purpose of facilitating the performance of such 
functions.] 

Explanatiofl.— For the purposes of this section, the Income-tax Officer 
or the Income-tax Officers having jurisdiction in relation to a person who has 
no income assessable to income-tax under the Income-tax Act, shall be the 
Income-tax Officer or Income-tax Officers in respect of the area in which 
that person resides.] 

[a] Substituted for the explanation by Finance Act (No. 2) 1967 (20 of 1967), Sec¬ 
tion 35 (a) (1-4-67). 

[b] Proviso substituted by Taxation Laws (Amendment) Act 1975 (41 of 1975), 

S. 107 (1-10-75). ' 

OB.TECTS AND REASONS 

Clause 117.— This clause seeks to make to sub-section (2) of Section 124 of the Tn- 
an amendment to Section 7 of the Act on come-tax Act.—S.O.R. Gaz. of Ind., 9-5-73, 
the same lines as clause 30 seeks to make Pt. II. S. 2 Ext., p. 550. 
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*'[7A. Power of Commissioner respecting specified areas, cases or per¬ 
sons.— (1) The Commissioner may, by general or special order in writing, 
direct that such of the functions assigned to the Gift-tax Officer by or under 
this Act as are specified in any such order may, in respect of any specified 
area or specified cases or classes of cases or specified persons or 
classes of persons, be performed by an Inspector of Gift-tax or 
any member of the ministerial staff, appointed to work under the Commis¬ 
sioner or any other Gift-tax authority subordinate to him. and specified in 
such order, subject to such conditions, restrictions or limitations as may be 
specified therein: 

Provided that the Commissioner shall not, unless he is authorised in this 
behalf by the Board by general or special order in writing, make an order 
under this sub-section in relation to the functions of a Gift-tax Officer men¬ 
tioned in the following provisions of this Act, namely, Sections 15, 16, 17, 19A, 
20, 21, 21A. 23, 32, 33 and 36. 

(2) For the purposes of any case or person or proceeding under this Act, 
in respect of which or whom any order under sub-section (1) applies, refer¬ 
ences in this Act or in any rule made hereunder to the Gift-tax Officer shall 
be deemed to include references to the Inspector of Gift-tax or the member 
of I he ministerial staff specified in such order.] 

[a] Sections 7A and 7P were substituted for former Section 7A by Act 53 of 
1962 S. 7A substituted by the Finance (No. 2) Act. 1967 (20 of 1967), S, 35 (b) 
(1-4-1967). 

”f7AA. Concurrent uirisdiction of Inspecting Assistant Commissioner and 
G’ft-tax Officer.— (1) The Commissioner may, by general or special order in 
writing, direct that all or any of the powers or functions conferred on or 
assigned to the Gift-tax Officer or Gift-tax Officers by or under this Act in 
respect of any area, or cases or classes of cases, or persons or class of per¬ 
sons, shall be exercised or performed concurrently by the Inspecting A'ssis-i 
tant Commissioner. 

(2) Where under sub-section (1), an Inspecting Assistant Commissioner 
exercises concurrent jurisdiction with one or more Gift-tax Officers in re¬ 
spect of any area, cases or classes of cases, persons or classes of persons, the 
Gift-tax Officer or Gift-tax Officers shall exercise the powers and perform 
(he functions under this Act in relation thereto as the Inspecting Assistant 
Commissioner may direct. 

(3) Without prejudice to the generality of the provisions contained in sub¬ 
section (2) of Section 12, every Gift-tax Officer shall also observe and fol¬ 
low such instructions as may be issued to him for his guidance by the In¬ 
specting Assistant Commissioner within whose jurisdiction he performs his 
functions in relation to any particular proceeding or the initiation of any 
proceeding under this Act: 

Provided that no instructions which are prejudicial to the assessee shall 
be issued before an opportunity is given to the assessee to be heard. 

Explanation.— For the purposes of this sub-section, no instruction as to 
the lines on which an investigation connected with the assessment should bo 
made shall be deemed to be an instruction prejudicial to the assessee. 

^[(4) Where an order is made under sub-section (1) and the Inspecting 
Assistant Commissioner exercises the powers or performs the functions of a 
Gift-tax Officer in respect of any case or person or proceeding under this 
Act, references in this Act or in any rule made thereunder to the Gift-tax 
Officer shall be construed as references to the Inspecting Assistant Com¬ 
missioner and any provision of this Act requiring approval or sanction of the 
Inspecting Assistant Commissioner shall not apply.] ] 

[a] Inserted by Taxation Laws (Amendment) Act, 1975 (41 of 1975), S 108 (I-IO- 

1975). ^ 

(b] Substituted by Finance (No. 2) Act 1977 (29 of 1977), S. 39, Sch. V, Pt lU 

Item (2) (10-7-19781, 


(The] Gift-tax Act» 1958 


fs 7BJ 195 


OB.IECTS AND REASONS 

Clause HR.— 'This clause seeks to insert ed in the Tncorae-tait Act bv cl^’isp — 
anew Section 7AA in the Act. The new S.O.R. Goz. of Ind, 9--0-73, Pt. II, Sec. 2, 
section seeks to introduce a provision cor- Ext., p. 550. 
responding to that sought to be introduc- 

7B. Power to transfer cases.— The Commissioner may, after ;riv- 

Sng the assesses a reasonable opportunity of being heard in the matter, 
wherever it is possible to do so, and after rerordm*? his reasons for doinx^' .=:o, 
transfer any case from one or more of the following officers subordinate to 
him, namely:— 

(a) any Gift-tax Officer or Gift-tax Officers, 

(b) any Gift-tax Officer or Gift-tax Officers having concurrent luri'^dic- 
tion with the Inspecting Assistant Commissioner, to any other Gift- 
tax Officer or Gift-tax Officers (whether with or vdthout concurrent 
jurisdiction with the Inspecting Assistant Commiss’onerl also subor¬ 
dinate to him and the Board may similarly transfer any case from— 

(i) any Gift-tax Officer or Gift-tax Officers, or 

(ii) any Gift-tax Officer or G’ft-tax Officers having concurrent juris¬ 
diction with the Inspecting Assistant Commissioner, to any other 
G'ft-tax Officer or Gift-tax Officers (whether ^vith or without 
concurrent jurisdiction with the Inspecting Assistant Commissione ■): 

Provided that nothing in this sub-section shall be deemed to require any 
such opportunity to be given where the transfer is from any Gift-tax Ofricer 
or Gift-tax Officers to any other Gift-lax Officer or Gift-tax Officers (v'be- 
ther with or without concurrent jurisdiction with the Inspecting Assi'^'-nt 
Commissioner) and the offices of all such officers are situated in the same 
city, locality or place: 

Provided further that,— 

(a) where any case has been transferred from any Gift-tax Offi'^er or O'l't- 
tax Officers to two or more Gift-tax Officers, the Giff-iax Officers to 
whom the case is so transferred shall have concurrent jurisdiction 
over the case and shall perform their functions in accordance with 
such general or special orders in writing as the Board or the Commis¬ 
sioner or the Inspecting Assistant Commissioner, authorised by the 
Commissioner in this behalf, may make for the purpose of facilitating 
the performance of such functions, 

(b) where any case has been transferred from any Gift-tax Officer, or 
Gift-tax Officers (whether with or without concurrent jurisdiction with 
the Inspecting Assistant Commisisoner) to two or more Gift-tax Offi¬ 
cers with concurrent jurisdiction with the Inspecting Assi.stant Ccm- 
missioner, the officers (including the Inspecting Assistant Commis¬ 
sioner) to whom the case is so transferred shall have concurrent juris¬ 
diction over such case and shall perform their functions in accordance 
with such general or special orders in writing as the Board or the 
Commissioner may make for the purpose of facilitating the perform¬ 
ance of such function and the Gift-tax Officers shall perform their 
functions also in accordance with such orders or directions as the In¬ 
specting Assistant Commissioner may make under Section 7 or, as the 
case may be, under sub-section (2) of Section 7AA.] 


Section 7'B 

d) Since statutorily the WTO and GTO petitioner is not transferred from one WTO 
are one and the same person i. e. ITO, or GTO to another. 1979 Tax LR 409 (411, 
S. 7-B is not attracted for the case of the 412) : 129 ITR 31 (DB) (AP). 
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(2) The transfer of a case under sub-section (1) may be made at any 
stage of the proceedings, and shall not render neces^c/ry the re-issue of any 
notice already issued by the Gift-tax Officer or Gift-tax Officers from whom 
the case is transferred. 

Explanation.— In this section and in section 7A, the word **case”, in re¬ 
lation to any person whose name is specified in any order made thereunder, 
means all proceedings under this Act in respect of any year which may be 
pending on the date of such order, or which may have been completed on 
or before such date, and includes also all proceedings under this Act which 
may be commenced after the date of such order in respect of any year.] 

[a] Sub-section of S 7B (inserted by Finance (No. 2) Act. 1967) was substHu- 
ted by Taxation Laws (Amendment) Act. 197:i (41 of 1975), S. 109 (1-10-1975). 

OBJECTS AND REASONS 

Danse 119.— This clause seeks to sub- be made to the Income-tax Act by cl. 33.— 
stitute sub-section (1) of Section 7B of the S.O.B. Gaz. of Ind., 9-5-73, Pt. 11, S. 2 Ext, 
Act by a new sub-section. This amendment p. 550. 
is on the lines of the amendment sought to 

8. Appellate Assistant Commissioners of Gift-tax.— The Board may 
empower as many persons as it thinks fit to exercise under this Act the 
functions of an Appellate Assistant Commissioner of Gift-tax, and on being 
so empowered the Appellate Assistant Commissioners shall perform their 
functions in respect of such areas or such persons or such classes of persons 
as the Board may direct, and where such directions have assigned to two 
or more Appellate Assistant Commissioners the same areas or the same per¬ 
sons or the same classes of persons they shall perform their functions in ac¬ 
cordance with such orders as the Board may make for the distribution and 
allocation of the work to be performed. 

OBJECTS AND REASONS 

Clauses 120 and 121.— These clauses seek sioner of Gift-tax as the ^hT^e- 

to amend Sections 8 and 10 respectively of sioner of Gift-tax (Appeals) -g-gment) 

the Act with a view to redesignating the puty Commisisoner of 
Appellate Assistant Commissioner of Gift- respectively.—S.O.R. (41 of 1975) 
tax and the Inspecting Assistant Commis- 

^8A. Commissioners of Gift-tax (Appeals).— The Board^ may empower as 
many persons as it thinks fit to exercise under this Act the functions of a 
Commissioner of Gift-tax (Appeals) and on being so empowered the Commis¬ 
sioners (Appeals) shall perform their functions in respect of such areas or 
such persons or such classes of persons as the Board^ may direct, and where 
such directions have assigned to two or more Commissioners (Appeals) the 
same areas or the same persons or the sp-me classes of persons they shall 
form their functions in accordance with such orders as the Board may make 

for the distribution and allocation of the work to be performed.] 

[a] Inserted by Finance (No. 2) Act. 1977 (29 of 1977), S. 39. Sch. V. Pt. HI. Item 3 

(10-7-1978). 

[b] That is the Central Board of Direct Taxes constituted under Act 54 of 1963. 

9. Commissioners of Gift-tax.— The Board may empower as many per¬ 
sons as it thinks fit to exercise under this Act the functions of ^ (^mmis- 
sioner of Gift-tax. and on being so empowered the Commissioners of Gift-tax 
shall perform their functions in respect of such areas or such persons or such 
classes of persons as the Board may direct, and where such direc ions av 
assigned to two or more Commissioners the same areas, or the ssme P^sons 
or the same classes of persons they shall have concurrent junsdic on 
shall perform such functions in relation to the said areas or persons or classes 
of persons as the Board may, by general or special order m wntmg, specify, 
for the distribution and allocation of the work to be performed.] 

(a] Substituted for "subject to such orders, if any. as the Board may J 

the distribution and allocation of the work to be performed by Fin 

(No. 2) . *ct, 1967 (20 of 1967), section 35 (c) (1-4-1967). 
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*[9A. Directors of Inspection.— (1) The Board may empower as many 
persons as it thinks fit to exercise under this Act the functions of a Director 
of Inspection. 

(2) A Director of Inspection shall be competent to make any enquiry 
tinder this Act and, for this purpose, shall have all the powers that a Gift-tax 
Officer has under this Act in relation to the making of enquiries. 

(3) Without prejudice to the provisions of sub-section (2), a Director of 
Inspection shall exercise such other functions of any gift-tax authority as may 
be assigned to him by the Board.] 

[a] Inserted by the Gift Tax (Amendment) Act, 1962 (53 of 1962), section 6 (1-4- 
1962). 

10. Inspecting Assistant Commissioners of Gift-tax.— The Commissioner 
of Gift-tax may empower as many persons as he thinks fit to exercise under 
this Act the functions of an Inspecting Assistant Commissioner of Gift-tax, 
and on being so empowered the Inspecting Assistant Commissioners of Gift- 
tax shall perform their functions in respect \)f such areas or such persons or 
such classes of persons as the Commissioner may direct, and where such direc¬ 
tions have assigned to two or more Inspecting Assistant Commissioners, the 
same area or the same persons or the same classes of persons ®[they shall 
have concurrent jurisdiction and shall perform such functions in respect of 
the said areas or persons or classes of persons as the Commissioner may, by 
general or special order in writing, specify, for the distribution and allocation 
of the work to be performed.] 

[a] Substituted for certain words by Finance Act (No. 2), 1967 (20 of 1967), sec¬ 
tion 35 (d) (1-4-1967). 

»[ll. Inspector of Gift-tax.— A Commissioner may empower any Inspec¬ 
tor of Income-tax within the meaning of the Income-tax Act to work as an 
Inspector of Gift-tax under any other gift-tax authortiy subordinate to him; 
and when he is so empowered, he shall perform such functions in the execu¬ 
tion of this Act as are assigned to him by the Commissioner by an order, whe¬ 
ther made under sub-section (1) of section 7A or otherwise, or by any other 
gift-tax authority under whom he is appointed to work.] 

[a] Substituted for former S. 11 (which was earlier .substituted by Act 53 of 1962) 
by Finance (No. 2) Act, 1967 (20 of 1967), S. 35 (e) (1-4-1967). 

®[11A. Commissioner competent to perform any function or functions.— 

In respect of 'any function to be performed by a Commissioner under any 
provision of this Act, in relation to an assessee, the Commissioner referred 

to therein shall,— 

(a) in a case where only one Commissioner has jurisdiction over such asses¬ 
see, be such Commissioner; 

(b) in a case where two or more Commissioners have concurrent jurisdic¬ 
tion over such assessee. be the Commissioner empowered to perform 
such function by the Board.] 

[a] Inserted by Finance Act, 1970 (19 of 1970), S. 27 (b) (1-4-1970). 

®tllAA. Gift-tax Officer competent to perform any function or functions.— 
In respect of any function to be performed by a Gift-tax Officer under any 
provision of this Act, in relation to any assessee, the Gift-tax Officer referred 

to therein shall,— 

(a) in a case where only one Gift-tax Officer has jurisdiction over such 

assessee, be such Gift-tax Officer; 

(b) in a case where two or more Gift-tax Officers have concurrent jurisdic¬ 
tion over such assessee, be the Gift-tax Officer empowered to perform 
such function by the Board, or as the case may be, the Gift-tax Offi¬ 
cer to whom such function has been assigned by an order of the Cora- 
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missioner or of the Inspecting Assistant Commissioner of Gift-tax auth¬ 
orised by the Commissioner in this behalf.] 

^[(c) in a case where two or more Gift-tax Officers have concurrent juris¬ 
diction over such assessee in respect of such function, be the Gift-tax 
Officers empowered to perform such function by the Board or, as the 
case may be, the Gift-tax Officers to whom such function has been 
assigned by an order of the Commissioner or by an order or a direction 
of the Inspecting Assistant Commissioner under section 7, or, as the 
case may be, under sub-section (2) of section 7AA.] 

[a] Section 11-A (as inserted by Finance (No. 2) Act. 1967 (20 of 1967), S. 35 (f) 
(before original S. IIA renumbered as S. IIB) has been renumbered as S. IIAA 
by Finance Act. 1970 (19 of 1970). S. 27 (b) (1-4-1970). 

[b] Inserted by Taxation Laws (Amendment) Act, 1975 (41 of 1975), S 110 (7-8- 
1975). 

OB.TECTS .\ND REASONS 

riflHce 122.— This cTau'^e seeks to insert on the lines sought to be made to the In- 
a ne-v clause (c) in section llAA of the Act. come-tax Act by clause 34—S.O.R. (Act 41 
The new clause seeks to make a provision of 1975). 

*[11B. Control of gift-tax authorities.— (1) Inspecting Assistant Commis¬ 
sioners shall be subordinate to the Commissioner within whose jurisdiction 
they perform their functions and also to the Director of Inspection. 

(2) Gift-tax Officers shall be subordinate to the Commissioner and the 
Inspecting Assistant Commissioner within whose jurisdiction they perform 
thc-ir functions and also to the Director of Inspection. 

(3) Inspectors of Gift-tax shall be subordinate to the Gift-tax Officers or 
other gift-tax authority under whom they are empowered to work and to 
any other gift-tax authority to whom the said officer or other authority is 
subordinate. 

Explanation.— For the purposes of sub-section (1), "Director of Inspection” 
does not include a Deputy Director of Inspection or an Assistant Director of 
Inspection and for the purposes of sub-section (2), "Director of Inspection” 
does not include an "Assistant Director of Inspe<kion.”] 

[a] Original .'lection llA was renumbered as section IIB and new section IIA in¬ 
serted before it by Finance (No. 2) Act, 1967 (20 of 1967), S. 35 (f) (1-4-1967). 

OBJECTS AND REASONS 

Clanses 123 and 124.— The amendments by these clauses are only consequential.— 
proposed to sections IIB and 12 of the Act S.O.R. 

"[12. Gift-tax authorities to follow orders, etc., of the Board.— (1) All Offi¬ 
cers and other persons employed in the executions of this Act shall observe 
and follow the orders, instructions and directions of the Board: 

Provided that no orders, instructions or directions shall be given by the 
Board so as to interfere with the discretion of ^[the Commissioner (Appeals) 
or the Appellate Assistant Commissioner of Gift-tax] in the exercise of his 
appellate functions.] 

*[(2) Every Gift-tax Officer employed in the execution of this Act shall 
observe and follow such instructions as may be issued to him for his guidance 
by the Director of Inspection or by the Commissioner or by the Inspecting 
Assistant Commissioner within whose jurisdiction he performs his functions:] 

[a] Original section 12 was renumbered as sub-section (1) thereof and sub-section 
(2) was added thereto by the Gift Tax (Amendment) Act, 1962 (53 of 1962), 
section 8 (1-4-1963). 

[b] Substituted for the words "the Appellate Assistant Commissioner of Gift-tax” 
by Finance (No. 2) Act. 1977 (29 of 1977), S. 39, Sch. V, Part III, Item 4 (10-7- 
1978). 

OBJECTS AND REASONS 
See under S. 11-B. 
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•112A. Power of Commissioner of Gift-fax and of Inspecting Assistant 
Commissioner of Gift-tax to make enquiries under this Act.— The Commis¬ 
sioner of Gift-tax and the Inspecting Assistant Commissioner of Gift-tax sha 
be competent to make any enquiry under this Act and, for this purpose, shall 
have all the powers that a Gift-tax Officer has under this Act m relation to 

the making of enquiries.] ^ . 

[a] Inserted by the Gift Tax (Amendment) Act, 1962 (53 of 1962), section 9 (1^-- 

1963). 

CHAPTER IV 


assessment 

13. Return of gifts.— (1) Every person who during a 
made any taxable gifts shall, before the thirtieth day of June of the con^,^- 
pondin7as-^^^ to the Gift-tax Officer a return m the pre¬ 

scribed form and verified in the prescribed manner. 

af(21 In the case of any person who in the Gift-tax Officer s opinion. 
assessable under this Act whether in respect of the gifts made by him or by 
any other person during the previous year, the Gift-tax Officer may. 
the end of^the relevant assessment year, serve a notice upon him requiring 
birrt tn furnish within thirty days from the date of service of the notice a re- 
of 7e i^ftrmLde Ty ffi by such other person during the previous 
year in the prescribed manner and setting forth such other particulars as may 

^(sTThT Gift-tax Officer may in his discretion extend the date for the 

Gtn Tax (Amendment, Act, 03 

of 1962), section 10 (ii) (1-4-1963). 


14. Return after due date and amendment of return— If any 

not furnished a return within the time allowed under section 13. or havmg 

furnished a return under that section, discovers any o^^^sion or a wrong 

statement therein, he may furnish a return or a revised re u , 

tnav hp at anv time before the assessment is made. 

[I] Le R 3 M Gift-tax Rules 1958 & Form A prescribed thereunder. 


as the case 


aI14A. Return by whom to be signed.- The return made under section 13 
or section 14 shall be signed and verified— 

fa) in the case of an individual by the individual himself; where the inffi- 
(a) m the case o individual concerned or by some 

person duly authorised by him in this behalf; and where the 
is mentally incapacitated ^ guardian 

or by any other person competent to act on his behalf. 


Section 13 

(1) Sections 13 and 16 are applicable to 
legal representatives by Section 19 (3) 

Gift made by deceased person escaping as¬ 
sessment — Notice to all legal representa¬ 
tives necessary — Assessing Officer must 
make diligent efforts to find them out — 
Only then notice on few would represent 
the estate — Failure to find out legal re- 
presentdtivG “ Notice on on^ legal 
smtative only Is Invalid. A 1970 Andh Pra 
434 (486. 437) (DB). 

(2) Sale of land by assessee fwnd to be 

gift within meaning of Section 4 (a) — 

Failure to file return — Cn nottce under 
Section 13 return filed afl®^ 2 72 years 
Penal^ is leviable under Section 17 (1) fe) 
and (c) — ContenUons that return was lUed 


answer to notice and before completion 
assessment held not acceptable. 1973 


(Delhi). 

(3) Section 3 r/w Ss. 13 and 29 make it 
clear that the tax under the G. T. Act is 
levied on the donor who makes the taxable 
gift. For applicability of S. 5 (1) (viii) of the 
Act it is the nature of the gift that is rel¬ 
evant and not the status of the assessee in 
which the return was submitted by him. 
1981 Tax LR 1017 (1020, 1021) s (1981) 94 

Mad LW 132 (DB) (Mad). 


(4) The separate property thrown into the 
common hotchpot of the Hindu undivided 
joint family before partition does not con¬ 
stitute a gift and is not assessable to gift 
tax. 1971 Tax LR 1042 (Orissa). 
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(b) m the case of a Hindu undivided farndy, by the karta, and, where the 

absent from India or is mentally incapacitated from attending 

^ to his affairs, by any other adult member of such family; 

[(c) in the case of a company, by the managing director thereof or where 
for any unavoidable reason such managing director is not able to sign 

^ectoTthereofr*"'" ^ "■“aging director, by any 

(d) m the case of a Hrm, by the managing partner thereof or where for 
any unavoidable reason such managing partner is not able to sign and 
verify the return, or where there is no managing partner as such, by 
any partner thereof, not being a minor;] 

(e) m the case of ^y other association, by any member of the association 
or the prmcipal officer thereof; and 

(f) in the case of any other person, by that person, or by some person 
competent to act on his behalf.] 

[a] Inserted by the Gift Tax (Amendment) Act, 1962 (53 of 1962), S. 11 (1-4-1963)' 

[b] Substituted by Taxation Laws (Amendment) Act, 1975 (41 of 1975 ), S. 11! 


OBJECTS AND REASONS 


0??uise 125.— This clause seeks to amend 
section 14A of the Act on the lines on which 


clause 41 seeks to amend section T40 of the 
Income-tax Act.—S.O.R. (41 of 1975). 


15, Assessment.— (1) If the Gift-tax Officer is satisfied without requiring 
the presence of the assessee or the production by him of any evidence that a 
return made under section 13 or section 14 «[is correct and complete,] he 
shall assess the value of the taxable gifts made by the assessee ^[and deter¬ 
mine the amount of gift-tax payable by him or the amount refundable to 
him on the basis of such return.] 

(2) If the Gift-tax Officer is not so satisfied, he shall serve a notice on 
the assessee either to attend in person at his office on a date to be specified 
m the notice or to produce or cause to be produced on that date any evidence 
on which the assessee may rely in support of his return. 


Section 15 

(1) Gift Tax Rules (1958), Rule 10 (2) — 
Valuation of shares in private company — 
Shares to be valued by reference to com¬ 
pany’s total assets — Debts and liabilities of 
company should not be ignored — Valuation 
must be based on company’s real wealth 
and not artificial wealth computed under 
Sec. 2 (m) of Wealth-tax Act (1957). A 
1965 Cal 70 (74) : 68 Cal WN 685 (DB). 

(2) Gift-tax Officer is not debarred from 
relying on private sources of information. 
(1944) 12 ITR 398. 

(3) *^6 officer may disregard or refect 

the evidence produced by the assessee, when 
he finds it unreliable. He can call witnesses 
and make his own inquiries. But he should 
draw the attention of the assessee to the 
material on which he proposes to act and 
give him an opportunity to show that the 
officer’s information was wrong. (1937) 5 

ITR 464. 

(4) The officer cannot act on mere sur¬ 
mises or make a guess. (1957) 31 ITR 781. 

(5) Partnership firm re-constituted on 
two occasions — Entire assets of partnership 
not valued at the time of the two re-con¬ 
stitutions and only alleged shares of asses¬ 
see partner in the goodwill which he had 
forgone valued and brought to assessment 


— Gift-tax Officer held acted illegally. 1978 
Tax LR 66 (67, 68) (Mad). 

(6) Effect and interoretation of gift deed 
*— Conclusion arrived at by Tribimal 
Question as to correctness of such conclu¬ 
sion held involved question of law. 1982 Tax 
LR 152 (156) : (1981) 11 Tax Law Review 
493 (Delhi). 

(7) Reopening of assessment “ Validity 
of notice — Petitioner tran.sferring certain 
shares to its Indian subsidiary company at 
B price fixed by the Government — From 
this it appears that it was possible for the 
G. T. O. to come to a priraa facie belief 
that the shares were transferred from one 
company to another for less than adequate 
consideration — No doubt on further in¬ 
quiry it could be established that the con¬ 
sideration fixed was not Inadequate inas¬ 
much as the same was Imposed by the au¬ 
thority concerned and the parties to tlm 
transaction had no say In the matter at all 

— But that is something which has to ^ 
determined finally on merits — It cannot 
therefore be said that the G. T. O. proceed¬ 
ed in the matter without having any mat¬ 
erials whatsoever in his possession — Reawn 
which prompted the G. T. O. to issue nohw 
may be inadequate but the court in wS 
writ proceeding cannot go into the adequBcy 
or otherwise of the reasons. (1976) 1 Cal Tax 
Cas 55 (60. 61). 
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(3) The Gift-tax Officer, after hearing such evidence as the person may 
produce and such other evidence as he may require on any specified poirits 
^and after Uking into account all relevant material he has gathered] shall by 
order in writinB. assess the value of taxable gifts made by the assessee and 
determine the amount payable by him as gift-tax, 

(41 For the purpose of making an assessment under this Act, the Gift-tax 
Officer may serve on any person who has made a return imder sub-section (1) 
of section 13 or section 14, or upon whom a notice has been served under 
sub-section (2) of section 13. a notice requiring him to produce or cause to ^ 
produced on a date specified in the notice such accounts, records or other do¬ 
cuments as the Gift-tax Officer may require. 

(51 If any person fads to make a return in response to any notice under 

sub-fection (2) "of section 13 or to comply with the ^ 
issued under sub-section (21 or sub-section (4), the 8>ft-tex Officer la 
taking into account all relevant material which he has gathered] shall esti 
mat” thTva“ taxable gifts to the best of his judgment and determme 

the amount payable by the person as gift-tax. nnrnose of 

e[(6) Notwithstanding anything contamed m sectmn 6, for the P«n)Ose of 

maldng an assessment under this Act. the Gift-tax Officer may refer to a 

Val^fion Officer, the valuation of any property transferred by way of gift- 

fal in a case where the value of the property as returned is in accOTdance 
^ with the estimate made by a registered valuer, if the Gift-tax Officer is 
of oninion that the value so returned is less than its fair market value, 
(b) to ^"y Xr cLe if the Gift-tax Officer is of opinion that the value so 

returned is less than its fair market value; 

(i) that the fair market value of the property exceeds the value of the 

property as returned by more than such percentage of the value of 
the property as returned or by more than such amount as may be 

prescribed in this behalf; or , j xi. 

(ii) that having regard to the nature of the property and other relevant 

circumstances, it is necessary so to do; 

and where any such reference is made, the provisions of sub-sections f21, 3), 
(4) (5) and (6) of section 16A, clauses (ha) and (i) of sub-section (U ^nd sub 
sections (3A) and (4) of section 23, sub-section (5) of section 24 section 34AA 
seftton 35 and sectimi 37 of the Wealth-tax Act. 1957, shall, with the necessa^ 

annlv in relation to such reference as they apply in relation to 
Preference madf by the Wealth-tax Officer under sub-section (1) of section 

16A of that Act. 

Explanation.- In this sub-section, "Valuation Officer” has the same mean- 
ins as in clause (r) of section 2 of the Wealth-tax Act, 1957,]. 
fa] Substituted for "is complete" by the Gift Tax (Amendment) Act, 1962 (53 of 

[b] sSltetJd ter "and determine the amount payable by his gift tax”, Ibid. 

[c] inserted by Ibid, S. 12 (ii) (1-4-1963). 

ac*. 19,2 lAct 45 of 1972,. s. 2, 

OBJECTS AND REASONS 


Clause 20 seeks to amend * to 

Olft-tax Act relating to assessment so as lo 

valuation of any prope^ tran^e^ ^ 
wav of gift. The sub-section further pr<^ 
that where any such reference Is made. 


the corresponding provisions in sections 16A, 
23 24. 34AA, 35 and 37 of the Wealth-tax 
Act (proposed to be amended under clauses 
9, 10, II, 13, 14 and 16 of the Bill) shaU, 
with necessary modifications apply in rel¬ 
ation to such reference as they apoly In 
relation to a reference made by the Wealth- 
tax Officer under section 16A (I) of that Act, 
—S.O.R. (45 of 1872).__ 


Iq ihe citations stMids for AIR 
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16. Gift escaping assessment.— (1) If the Gift-tax Officer— 

®[(a) has reason to believe that by reason of the omission or failure on the 
part of the assessee to make a return under section 13 of the gifts made 
by him or any other person in respect of which he is assessable under 
this Act for any assessment year, or to disclose fully and truly all 
material facts necessary for the assessment of the gifts made by him 
or such other person for that year, any taxable gift has escaped assess¬ 
ment for that year, whether by reason of under-assessment or assess¬ 
ment at too low a rate or otherwise; or] 

(b) has, in consequence of any information in his possession, reason to be¬ 
lieve, notwithstanding that there has been no such omission or failure 

as is referred to in clause (a), that any taxable gift has escaped assess¬ 
ment for any year, whether by reason of under-assessment or assessr 
ment at too low a rate or otherwise; 

he may, in cases falling under clause (a) at any time within eight years and 
in cases falling under clause (b) at any time within four years of the end of 

that assessment year, serve on the assessee a notice containing all or any of 

the requirements which may be included in a notice under sub-section (2) of 
section 13, and may proceed to assess or re-assess any taxable gift which has 
escaped assessment, and the provisions of this Act shall, so far as may be, 
apply as if the notice had issued imder that sub-section. 

(2) Nothing contained in this section limiting the time within which any 
proceedings for assessment or reassessment may be commenced shall apply to 
an assessment or reassessment to be made on the assessee or any person in 
consequence of or to give effect to any finding or direction contained in an 
order under section 22, section 23. section 24, section 26 or section 28. 

[a] Substituted for former clause (a) by Act 53 of 1082, section 13 (1-4-1963). 


Section 16 

(1) Sections 16 and 13 applicable to legal 
representatives Gifts made by deceased 
person escaped assessment—Notice to all legal 
representatives necessary — Assessing offi¬ 
cer must make diligent efforts to find them 
out — Only then notice on few would re¬ 
present the estate — Failure to find out 
legal representative — Notice on one legal 
representative only is Invalid. A 1970 Andh 
Pra 434 (436, 437) (DB). 

(2) The mere change of opinion on the 
part of the Gift-tax Officer would not be 
sufficient and it would not constitute "in¬ 
formation” within the meaning of Section 16 
(1) (b) so as to entitle him to initiate pro¬ 
ceedings for assessment or reassessment 
under that provision. A 1968 SC 49, Relied 
on. 

"Information” In the context in which It 
Is used in Section 16 (1) (b) must be derived 
from a source which has some authenticity 
and it must be precise and certain and 
must have relation with the taxable gift 
which is alleged to have escaped assessment. 
Any way-side gossip, any Inference or sur¬ 
mise drawn by a person from certain facts 
which are assumed to exist and not sup¬ 
ported by any data or any general opinion 
expressed by a person not qualified, ex¬ 
perienced or acquainted with the subject- 
matter, cannot amount to "information” on 
which the Gift-tax Officer might act for re¬ 
opening a completed assessment 

Held, in the circumstances that a bare 
opinion of the Inspecting Assistant Commis¬ 
sioner based on generalisations in respect 


of the value of properties in a particular 
locality and not related precisely to the 
value of the taxable gift which was alleged 
to have escaped assessment would not con¬ 
stitute "information”. 1975 Tax LR 236 (2^, 
239) : (1975) 99 ITR 257 (DB) (GuJ). 

(3) Minor sons of retiring partner ad¬ 
mitted to benefits of partnership in the re¬ 
constituted firm — Transaction does not 
Involve gift of either of future rights to 
profits Of the retiring partner or of the 
goodwill of the firm. 1977 Tax LR 1047 
(1049) (Guj). 

(4) There are two conditions precedent 
which must be satisfied before S. 16 (1) (b) 
can be invoked. They are that the G. T. O. 
should have reason to believe that any 
taxable gift has escaped assessment and it 
should be in consequence of Information 
received after the ori^nal assessment that 
be should have reason to so believe. Both 
these conditions must satis^ed before ac¬ 
tion under S. 16 (1) (b) can be justified. In¬ 
formation received from a quasi judicial 
authority would conrtitute Information as 
contemplated by the provision. 1980 Tax LR 
805 (807, 808) 9 121 ITR 786 (DB) (All). 

(5) Held. It is also to be noted that not 
only the petitioner is challenging the notice 
affer 11 years but in the intervening period 
the petitioner had taken part in the Impugn¬ 
ed proceedings. The petitioner filed its re¬ 
turn and appeared through its representa¬ 
tives In the proceedings. Elaborate corres¬ 
pondence agitating all points have passed. 
Little is left for conclusions of the hearing. 
At this late stage the court cannot be called 
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M16A. Time limit for completion of assessment and reassessment.— (1) 
No order of assessment shall be made imder section 15 at any time after the 
expiration of a period of— 

(a) four years commencing on and from the 1st day of April, 1975 or one 
year from the date of the filing of a return or a revised return under 
section 14, whichever is later, where the assessment year is an assess¬ 
ment year commencing before that date; 

(b) four years from the end of the assessment year in which the gifts were 
first assessable, or one year from the date of the filing of a return or a 
revised return under section 14, whichever fs later, where the assess¬ 
ment year is an assessment year commencing on or after the 1st day of 
April, 1975. 

(2) No order of assessment or reassessment shall be made under sec¬ 
tion 16,— 

(a) where any proceeding for an assessment or a reassessment is pending 
on the 1st day of April, 1975, at any time after the expiration of a 
period of four years commencing on and from that date; 

(b) where the assessment or re-assessment is to be made in a case falling 

within clause (a) of sub-section fl) of section 16 for which a notice has 
been served under that sub-section on or after the 1st dav of April, 
1975, at any time after the expiration of a period of four years from 
the end of the assessment year in which the said notice was served; 

(c) where the assessment or re-assessment is to be made in a case falling 

within clause (b) of sub-section (11 of section 16 for which a notice has 
been served under that sub-section on or after the 1st day of April, 
1975, after the expiration of a period of— 

(i) four years from the end of the assessment year in which the gifts 

were first assessable, or 

(ii) one year from the date of service of such notice, whichever period 
expires later. 

(3) Notwithstanding anything contained in sub-sections (1) and (2) and 
Order of fresh assessment in pursuance of an order passed on or after the 1st 
day of April 1975 under section 22. section 23 or section 24, setting aside or 
cancelling an assessment may be made at any time before the expiry of four 
years from the end of the financial year in which the order under section 22 
or section 23 is received by the Commissioner or, as the case may be, the 
order under section 24 is passed by the Commissioner. 

(4) The provisions of sub-sections (1) and (2) shall not apply to the assess¬ 
ment or re-assessment made on the assessee in consequence of, or to give 
effect to, any finding or direction contained in an order under section 22, sec¬ 
tion 23, section 24, section 26 or section 28 or in an order of any Court in a 
proceeding otherwise than by way of appeal or reference under this Act and 
such assessment or re-assessment may, subject to the provisions of sub-sec¬ 
tion (3), be completed at any time. 

Explanation 1.— In computing the period of limitation for the purposes 
of this section— 

(i) the time taken in reopening the whole or any part of the proceeding 
or in giving an opportunity to the assessee to be reheard under the 
proviso to section 38, or 


Section 16 (contd.) _ , 

won to auash the proceedings. (1976) 1 Cal 
Cas 65 (61). 

(6) Purchase of immoveable property by 

iMdasee_Document In the name of minor 

■on and In the same life estate was created 
to &vour of somo relative — “Wealth-tax 

•'«'« <4 ■ 


return filed before initiation of proceedings 
under the Act showing property as asses- 
see’s own property — No question of gift to 
the extent of inclusion of minor’s name in 
document; however, right of life e^ate In 
the property conferred on the relative which 
could be valued can be treated as gift. 1976 
Tax Tri J 239 (Cochin) (Tribunal). 
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(ii) the period during which the assessment proceeding is stayed by an order 
or injunction of any Court, shall be excluded. 

Explanation 2.— Where, by an order referred to in sub-section (4), any 
gift is excluded from the taxable gifts for an assessment year in respect of an 
assessee, then, an assessment of such gift for another assessment year shall, 
for the purposes of sub-section (2) of section 16 and this section, be deemed 
to be one made in consequence of, or to give effect to any finding or direc¬ 
tion contained in the said order.]. 

[a] Inserted by Taxation Laws Amendment Act, 1975 (41 of 1975), S. 112 (1-10- 
1975). 

OBJECTS AND REASONS 


Clause 126.— This clause seeks to insert 
a new Section 16A in the Act The Gift-tax 
Ac* contains at pre«ent no time-limit for 
ci>tnplelion of assessments or re-assessments. 


The new section seeks to provide time¬ 
limits on the lines of those sought to be 
provided in the Wealth-tax Act by cl. 98.— 
S.O.R. (41 of 1975). 


**[17. Penalty for failure fo furnish return, to comply with notices and 
concealment of gifts etc.— (1) If the Gift-tax Officer, Appellate Assistant 
Commissioner, ^’[Commissioner Appeals] or Appellate Tribunal, in the course 
of any proceedings under this Act, is satisfied that any person— 

(a) has without reasonable cause failed to furnish the‘return required to 
be furnished under sub-section (1) of Section 13 or by notice given 
under sub-section (2) of Section 13 or Section 16 or has, without rea¬ 
sonable cause, failed to furnish it within the time allowed and in the 
manner required by sub-section (1) of Section 13 or by such notice, as 
the case may be, or 

(b) has without reasonable cause failed to comply with a notice under sub¬ 
section (2) or sub-section (4) of Section 15, or 

* 

(c) has concealed the particulars of any gift or deliberately furnished inac¬ 
curate particulars thereof, he or it may, by order in writing, direct 
that such person shall pay by way of penalty— 

®[(i) in the ca.ses referred to in clause (a), in addition to the amount of 
the gift-tax, if any. payable by him, a sum equal to two per cent, 
of the assessed tax for every month during which the default con¬ 
tinued [**••**]<! 

Explanation.— In this clause, "assessed tax” means the gift-tax charge- 
under the provisions of this Act as reduced by the amount, if any, for 
which ^'radit is allowed under Section 18.”; 

(ii) in the cases referred to in clause (b), in addition to the amount of 
gift-tax payable by him, a sum which shall not be less than ten 
per cent, but which shall not exceed fifty per cent, of the amount 


Section 17 

(1) Sale of land by assessee found to be 

gift within meaning of Section 4 (a) — 

Failure to file return — On notice under 
S. 13 return filed after 2Va years — Pen¬ 
alty is leviable under S. 17 (1) (a) (c) — 
Contentions that return was filed in answer 
to notice and before completion of assess¬ 
ment held not acceptable. 1973 Raidhani LR 
466 : (1973) 2 ITJ 90 (DB) (Delhi). 

(2) Though penalty is treated as an addi¬ 
tional tax for some purposes, penalty pro¬ 
ceedings are essentially different from and 
follow closely the assessment proceedings. It 
Is not, therefore, possible to accept the con¬ 
tention that in the levy of penalty also the 
law in force as on the date of first of April 
of the assessment year si" juld govern. Ad¬ 
mittedly, the levy of iwrelty follows the 


completion of the assessment and therefore, 
the law applicable for the imposition of tax 
cannot automatically be applied to the im¬ 
position of penalty which comes admittedly 
at a later stage. In the matter of tax a uni¬ 
form charge is created by the statute and 
therefore, statutory provisions dealing 
with the charge, assessment and collection 
of the taxes should be as on the first day 
of April of the assessment year. But, so far 
as the levy of penalty is concerned, it is n<w 
an uniform imposition by the statute and 
its imposition depends upon the exercise of 
the discretion by the taxing authoriti^ 
though it is imposed as a part of the macW- 
nery for assessment of the tax liabili^ 
(1975) 98 ITR 540: (1975) 38 Taxation 48 
(DB) (Mad). 
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Of tax. If any, which would have been avoided if the return 
made by such person had been accepted as correct; 

(iii) in the cases referred to in clause (c), in addition to any Rift-tax 
payable by him, a sum which shall not be less than twenty per 
re^t. but which shall not exceed one-and l^alf t.mes the amount 
of the tax, if any, which would have been avoided if the return 
made by such person had been accepted as correct. 

(21 No order imposing a penalty under sub-section (1) shall f’" ^ 
less the assessee has been heard or has been given a reasonable opportunity 

of being heard, , , 

(3) Notwithstanding anything contained in clause (ii.l of suh-sechon h 

if in a case falling under clause (c) of that ^tihjct.^ 

imposable exceeds a sum of rupees one thousand, the 7" 3 

not make any order for payment, by way cl pena ty, without the previous 

approval of the Inspecting Assistant Commissioner.] 

(4) An Appellate Assistant Commissioner, ^[a Commissioner (Appeals), a 
Commissioner or the Appellate Trihimal] on making 

lion imposing penalty, shall forthwith send a copy of the same to the Gift 

tax Officer.] . /ko 

[a] Substituted for former S. 17 by the Gift-tax (Amenoment) Act, 1962 (53 of 

Ib] mSfed 2, Act Of 1977 ,29 of 1977, S, 39, Sch. V, Part i.t, 

[c] Substituted 'by Direct Tax (Amendment) Act, 1974 (26 of 1974), S. 18 (w.r.ef. 

1-4-1963). ^ ^ „ 

[dl Words "but not exceeding in the aggregate fifty rer cent of 
^ omitted by Taxation Laws (Amendment) Act, 1975 (41 of 1975), S. 113 (i) 

(1-4-1976). 

[el Substituted for the words "the G.T.O. shall refer the case to the I.AC, vho 
shall, for the purpose, have all the powers conferred under this section for 

the imposition of penalty", ibid by S. 113 (il) (1-4-1976). 

[f] Certain words substituted by Finance (No. 2) Act 1977 (29 of 1977), S. 4 (10-7- 
1978) 

OBJECTS AND REASONS ^ 

Clause 127.— This clause f {|iVVo™asrthf ordS'’Sf penaMy^^ewn ""in 

:wo amendments to Section 17 o? where the minimum penalty imos- 

J’^ntum rf %n™'for deyuTt’"! “filing able exceeds Rs. l.OOO.-S.O.R. (41 of 19;o,. 
a[17A. Penalty for failure to answer questions, sign statements, etc. 

^^\l) blin^Teg^y bound to state the truth of any matter touching suh- 
^ ^ Wt of Ws assessment, refuses to answer any question demanded of 
him bv a Gift-tax Officer or an Appellate Assistant Commissioner or 

(b) any - 

ceedmg under f Inspecting Assistant Commissioner ^[or a 

be shaU PW.’ by way of penalty, a aum which may extend to one thousand 

If u nerson without reasonable cause or excuse, fails to furnish with¬ 
in the time speeded tTr' Seeti^^^^ hrshalfpa” by 

faig which the failure contmues. 
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(3) No order shall be made imder this section except by an Appellate 
Assistant Commissioner or an Inspecting Assistant Commissioner or a Com¬ 
missioner. and where a contravention, failure or default for which any pe¬ 
nalty is imposable under this section occurs in the course of any proceeding 
before a Gift-tax Officer, the Gift-tax Officer shall refer the case to the In¬ 
specting Assistant Commissioner, ^or a Commissioner (Appeals)] for passing 
such orders as he deemed fit 

(4) No order under this section shall be passed by any officer referred 
to in sub-section (3) unless the person on whom the penalty is proposed to 
be imposed is given an opportunity of being heard in the matter by such of¬ 
ficer.] 

[a] Inserted by Taxation Laws (Amendment) Act, 1975 (41 of 1975) S 114 n- 4 - 

1976). 

[b] After the words "an Inspecting Assistant Commissioner” wherever it occurs 
words "or a Commissioner (Appeals)” inserted by Finance (No 2) Act 1977 
(29 of 1977) S. 39, Sch. V, Pt. II, Item (6) (10-7-1978). 

OBJECTS AND REASONS 

1?8.— This clause seeks to insert troduced through Section f>79A fn the Tn- 

a neu Section 17A in the Act. The new come-tax Act by clause 66 SOR (41 o£ 

.section seeks to introduce a provision on 1975). y oo.~*.u.k. (4i oi 

the lines of the provision sought to be in- 

»[18. Rebate on advance payments.— If a person maldng a taxable gift 
pays into the treasury within fifteen days of his making the gift any part of 
the amount of tax due on the gift calculated at the rates specified in the 
Schedule or, in a case where the provisions of Section 6A are applicable to 
a gift, in the manner specified in that section, he shall, at the time of assess¬ 
ment under Section 15, be given credit— 

(i) for the amount so paid; and 

(ii) for a sum equal to one-ninth of the amount so paid, so however, that 
such sum shall in no case exceed one-tenth of the tax due on the 
gift. 

Explanation.— If a person makes more than one taxable gift in the 
cnurse of a previous year, the amount of tax due on any one of such gifts 
shall be the difference between the total amount of tax due on the aggre¬ 
gate value of all the taxable gifts so far made, including the taxable gift in 
respect of which tax has to be paid, calculated at the rates specified in the 
Schedule or, as the case may be, in the manner specified in Section 6A, and 
the total amount of tax on the aggregate value of all the gifts made dur¬ 
ing that year, excluding the taxable gift in respect of which tax has to be 
paid, calculated at the rates specified in the Schedule or, as the case may 
be. in the manner specified in Section 6A.1 

[a] Substituted by the Taxation Laws (Amendment) Act, 1975, S. 115 (1-4-76). 

OBJECTS AND REASONS ^ 

Clause 129.— This clauee seeks to substi- credit for the rebate thereon in advance, 
tute Section 18 of the Act The new section instead of getting it by wav of refund on 
provides that a person making an advance assessment.—S.O.R. (41 of 1975). 

payment of gift-tax will be able to take 

®[18A. Credit for stamp duty paid on instrument of gift.— Where any 
stamp duty has been paid under any law relating to stamp duty in force in 
any State on an instrument of gift of property, the assessee shall be entitl¬ 
ed to a deduction from the gift-tax payable by him of an amount equal to 


Section IS 

(1) Ten per cent credit given to assessee not constitute gift tax. A 1970 Orissa 37 (38)1 
for making voluntary payment of tax does 33 Cut LT 10^ (DB). 


pThel Gift-tax Act. 1958 [Ss 19-19A1 207 

the stamp duty so paid or one-half of the g^ft-tax payable, before making 

the deduction under this section, whichever is less ] 

[a"! Substituted by Finance Act, 1982 (14 of 1982), S. 39 (1-4-83), 

CHAPTER V 

LIABILITY TO ASSESSMENT IN SPECIAL CASES 

l9. Tax of deceased person payable by legal representatives.—(1) Where 
a person dies, his executor, administrator, or other legal representative shall 
be liable to pay out of the estate of the deceased person, to the extent to 
which the estate is capable of meeting the charge, the gift-tax determined 
8s payable by such person, or any sum which would have been payable by 
him under this Act if he had not died. 

(2) Where a person dies without having furnished a return under Sec¬ 
tion 13, or after having furnished a return which the (j=ft-tax Officer has 
reason to believe to be incorrect or incomplete, the Gift-tax Officer may 
make an assessment of the value of the taxable gifts made by such person 
and determine the gift-tax payable by him, and for th'S purpose may, by 
the issue of the appropriate notice which would have had to be served upon 
the deceased person if he had survived, require from the executor, admin¬ 
istrator or other legal representative of the deceased person anv accounts, 
documents or other evidence which might, under the provisions of Section 15 
have been required from the deceased person. 

(3) The provisions of Sections 13, 14 and Ifi shall apply to an executor, 
administrator or other legal representative as they apply to any person re¬ 
ferred to in ®[those sections.] 

[a] Substituted for "that section” by the Repealing and Amending Act, 1960 (58 

of 1960), Section 3 and Schedule (28-12-1960). 

*[19A, Assessment of persons leaving India.— fl) Notwithstanding any¬ 
thing contained in Section 3, when it appears to the Gift-tax Officer that 
any individual may leave India during the current assessment year or short¬ 
ly after its expiry and that he has no present intention of returning to India, 
the gifts made by such individual during the period from the expiry of the 
previous year for that asessment year up to the probable date of his depar¬ 
ture from India, shall be chargeable to gift-tax in that assessment year. 

(2) The taxable gifts made in each completed previous year or part of 
any previous year included in such period shall be chargeable to gift-tax at 
the rate or rates specified in the Schedule, and separate assessments shall be 
made in respect of each such completed previous year or part of any previ¬ 
ous year. 

(3) The Gift-tax Officer may estimate the value of the gifts made by 
such individual during such period or any part thereof, where it cannot be 

readily determined in the manner provided in this Act. 

(4) For the purpose of making an assessment under sub-sert^on (1), the 
Gift-tax Officer may serve a notice upon such individual requiring him to 


Where the estate of the donor has come 
into the hands of several legatees, it is not 
illegal to realise the gift tax from the estate 
coming into the hands of any or some of 
the legatees, leaving out the rest. ILR (1986) 
2 Punj 198 (202). 

(3) Notice served on sons of deceased 
donee — Separate return filed by each son 
showing gift made to him alone — Held, 
returns were valid and could be amalgamat¬ 
ed for assessing sons as legal representa¬ 
tives. 1976 Tax LR 915 (918) (Gau). 

the s^e. 


Section 19 

(1) Section 19 (3) makes Ss. 13 and 18 
applicable to legal representatives — Gifts 
made by deceased person escaped assess¬ 
ment — Notice to all legal representatwes 
necessary — Section 19 is similar to Sec- 
tion 24-B of Income-tax Act. A 1970 Andn 

Pra 434 (436) (DB). ^ .v 

(2) Where the donor was dead, the gift 

tax la to be realised from the estate of ^he 
donor. Only when the donor^s estate, hav- 
tag been exhausted by gift etc., is 
to pay the tax, the donees are liable to pay 
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furnish, within such time, not being less than seven days, as may be speci¬ 
fied in the notice, a return in the same form and verified in the same man¬ 
ner as a return under sub-section (2) of Section 13, giving particulars of the 
gifts made by him during each completed previous year comprised in the 
period referred to in sub-section (1) and during any part of the previous 
year comprised in that period; and the provisions of this Act shall, so far 
as may be, and subject to the provisions of this section apply as if the no¬ 
tice were a notice issued under sub-section (2) of Section 13. 

(5) The gift-tax chargeable under this section shall be in addition to the 
tax, if any, chargeable under any other provision of this Act 

(6) Where the provisions of sub-section (1) are applicable, any notice 
issued by the Gift-tax Officer under sub-section (2) of Section 13 or under 
Section 16 in respect of any gift-tax chargeable under any other provisions 
of this Act may, notwithstanding anything contained in sub-section (2) of 
Section 13 or Section 16, as the case may be, require the furnishing of the 
return by such individual within such period, not being less than seven days, 
as the Gift-tax Officer may think proper.] 

[a] Inserted by the Gift Tax (Amendment) Act, 1962 (53 of 1962), Sec. IS (1-4- 
1963). 

20. Assessment after partition of a Hindu undivided family.— (Ij 
Where, at the time of making an assessment, it is brought to the notice of 
the Gift-tax Officer that a partition has taken place among the members of 
a Hindu undivided family, and the Gift-tax-Officer, after enquiry, is satisfied 
that the joint family property has been partitioned among the various mem¬ 
bers or groups of members in definite portions, he shall record an order to 
that effect and he shall make assessments ®[on the value of the taxable 
gifts] made by the family as such as if no partition had taken place and 
each member or group of members shall be liable jointly and severally for 
the tax assessed on the value of the taxable gifts made by the joint family 
as such. 

(2) Where the Gift-tax Officer is not so satisfied, he may, by order, de¬ 
clare that such family shall be deemed for the purposes of this Act to con¬ 
tinue to be a Hindu undivided family, 

[a] Substituted by the Repealing and Amending Act. 1960 (58 of I960), for the 
words "on the amount of taxable gifts” by Section 3 and Schedule (28-12- 
1960). 


21. Liability in case of discontinued firm or association of persons.^ (Ij 
Where a firm or association of persons liable to pay gift-tax has been dis¬ 
continued or dissolved, the Gift-tax Officer shall determine the gift-tax pay¬ 
able by the firm or association of persons as such as if no such discontinuance 
or dissolution had taken place. 


(2) If the Gift-tax Officer, the Appellate Assistant Commissioner, “[the 
Commissioner (Appeals)] or the Appellate Tribunal in the course of any pro¬ 
ceedings under this Act in respect of any such firm or other association of 
persons as is referred to in sub-section (1) is satisfied that the firm or asso¬ 
ciation is guilty of any of the acts specified in cl. (a) or clause (b) or cl. (c) 
of sub-section (1) of Section 17, he or it may impose or direct the imposition 
of a penalty in accordance with the provisions of that section. 


Section 21 

(1) A firm is not a separate legal entity 
under the general law, but is a collective 
name of a body of persons, who have enter¬ 
ed into partnership. A firm would thus fall 
squarely within the latter part of S. 2 (xvii). 
Gift made by a firm is thus taxable under 
the Act. This is clear from the provisions 
of S. 21 of the said Act, which provides for 


tax in case of a discontinued firm or as¬ 
sociation of persons. If the le^slative in¬ 
tent was to exclude firm from the purview 
of S. 3, it was pointless to enact S. 21. Tht* 
reading Ss. 3 and 21 together it is amply 
clear that the legislature contemplated a tax 
in respect of gifts made by firm. 1980 Tax 
LR 117 (118) : (1979) 120 ITR 126 (129) (DBl 
(All). 
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tion "“'=** discontinuance or dissolu- 

f "'■ ® ‘he association, as the case may 

” severally liable for the amount of tax or penalty 

payable, and all the provisions of Chapter VII, so far as may be shalF annlv 
to any such assessment of imposition of penaltv ^ 

‘ (’> 

^™«e '^hen donor cannot be found.— fl) Where a 

donOT wlS'hr' reasonable diligence cannot find the 

u f. taxable gifts, for the purpose of service of notice 

m.r' (2) of Section 13 or under Section 16, the Gift-tax Officer 

“ assessment of the value of all such taxable gifts made bv hta 
»d determine the gift-tax payable by him and for this pu^prse may by th^ 
Mue of the appropriate notice which would have had to be servJd upon 
fte donor, require from the donee or donees any accounts documen'^s ^or 

«Tf:r been 

. _^f2) Where any assessment in respect of the taxable gifts made bv the 

th“ ift-t« sras^essedT ' »>’ «hall be liable for 

Provided that where the donees are more than one thev shall be ioiotw 
«.d severally liable for the amount of the gift-tax so asLs^ed: ' ^ 

ed ffor'^erl, ‘v r, ‘’’I ‘’’® 8>'«-tax which may be recover- 

on the date of t°l^"yft 8ift made to him as 

tbev^l’Ji'r 16 apply to a donee 

they apply to any person referred to in those serttons.l 

[a] the Gift-tax (Amendment) Act, 1962 (63 of 1962), Section 

CHAPTER VI 

Appeals, revisions and references 

o *" ‘r’’® App®ll»te Assistant Commissioner from orders of 

G^ft-tax Officers.- .[Subiect to the provisions of sub-se"ion"rA) a„y"pe7 

AetTor® *” ‘ determined under this 

^l^this Vc'?r or“ ‘‘*1®™”®'! ®® payable by him 

(c) denying his liability to be assessed under this Act; or 


as 


16 


Beetlon 22 

(1) 0<ft-tax Rules (1958), Rule 5 — 

Omlraion to attach demand notice to appeal 
m only an Irregularity — Appeal not ac- 
aompanied with notice is not liable to be 
rejected at time barred. (1964) 2 Andh WR 
110 (114). 

(2) Absence of provision for appeal does 
■ot by itself constitute an infringement of 
property rights — Hence such a circum- 
nance does not invalidate Section 29. A 1970 
Andh Pra 126 (137) .• ILR (1969) Andh Pra 
788 (DB). 

( 8 ) Where the donor's case throughout 
was that the disputed gift was valid and in 
HJP^ before the Appellate Assistant Com- 
^Matiner. he did not plead that in case it 



ITot ? I not valid he was 

assessed, it could not be said 

person who was either 
taxable gift 

determined under the Act, or U the 
amount of gift-tax determined as payable 
by hin^ or that he denied his liability to be 
assessed under the Act and therefore he 
coujd not maintain an appeal 1975 Tav t n 
240 (241) : 1974 UPTC 463 (DB) 

(4) Under S. 22 (5). the Commissioner 
(Appeals) has jurisdiction, to pass sudi 

thinks fit which includes an 

(p/ fJ'esh assessment, rt is 
n^ot obligatory on him to quash the order of 
G.-T. O. (1982) 137 TTR 243 (244) (DB) (MP). 


**A** In the eltattens' atanda fou* AIR 

20] 4 A. U. 14 
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(cl) object g to any penalty imposed by the Gift-tax Officer under Sec¬ 
tion 17; or 

(e) objecting to any order of the Gift-tax Officer under sub-section (2) of 
Section 20; or 

(f) objecting to any penalty imposed by the Gift-tax Officer ®[under sub¬ 

section (1) of Section 221 of the Income-tax Act] as applied under Sec¬ 
tion 33 for the purposes of gift-tax; lor]*^ 
objecting to an order of the Gift-tax Officer under Section 34 having 
the effect of enhancing the assessment or reducing a refund or an 
order refusing to allow the claim made by the assessee under that sec¬ 
tion; or 

(h) objecting to any fine imposed by the Gift-tax Officer under sub-s, (2) 
of Section 36; 

may appeal to the Appellate Assistant Commissioner against the assessment 
or order, as the case may be, in the prescribed form and verified in the 
prescribed manner: 

Provided that no appeal shall lie under clause (f) unless the tax has 
been paid before the appeal is filed. 

®[(1-A) Notwithstanding anything contained in sub-section (1), any per¬ 
son,— 

(a) objecting to the value of taxable gifts determined under this Act or 
objecting to the amount of gift-tax determined as payable by him or 
denying his liability to be assessed under this Act where the value of 
taxable gifts determined on assessment exceeds two lakh rupees; or 

(b) objecting to any assessment or order referred to in clauses (a) to (h] 
(both inclusive) of sub-section (1) where such assessment or order has 
been made by an Inspecting Assistant Commissioner in exercise of the 
powers or functions conferred on or assigned to him under S. 7AA; or 

(c) objecting to any penalty imposed under clause (c) of sub-section (1) of 
Section 17 where the penalty has been imposed with the previous 
approval of the Inspecting Assistant Commissioner under sub-sec. (3) 
of Section 17; or 

(d) objecting to any penalty imposed by an Inspecting Assistant Commis¬ 
sioner under Section 17A: or 

(e) objecting to any order made by a Gift-tax Officer in the case of sucK 
persons or classes of persons as the Board may, having regard to the 
nature of the cases, the complexities Involved and other relevant con¬ 
siderations, direct,— 

may appeal to the Commissioner (Appeals) against the assessment or orde^ 
as the case may be, in the prescribed form and verified in the prescribed 
manner: 

Provided that no appeal shall lie under clause (b) of this sub-section 
against any order referred to in clause (f) of sub-section (1) unless the tax 
has been paid before the appeal is filed.] 

®[(1B) Every appeal against any assessment or order referred to In sub¬ 
section (lA) which is pending immediately before the appointed day before 
an Appellate Assistant Commissioner or a Commissioner and any matter 
ing out of or connected with such appeal and which is so pending 
stand transferred on that day to the Commissioner (Appeals) and the Com¬ 
missioner (Appeals) may proceed with the appeal or matter from the stage 

at which It was on that day: . 

Provided that the appellant may demand that before proceedmg lur- 
ther with the appeal or matter the previous proceeding or any part thereoi 

be reopened or that he be reheard. xi. j * 

Explanation.— In this sub-section, ^'appointed day me^s the date ap¬ 
pointed under Section 39 of the Finance (No. 2) Act, 1977.], 

'f(lC) Notwithstanding anything contained in sub-section (1. the Boa 
may, by order in writing, transfer any appeal which is pen mg 
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^^pellate Assistant Commissioner and any matter arising out of or connect- 
^ with such appeal and which is so pending, to the Commissioner (Appeals) 
if the Board is satslfied that it is necessary or expedient so to do having re¬ 
gard^ to the nature of the case, the complexities involved and other relevant 
considerations and the Commissioner (Appeals) may proceed with such ap¬ 
peal or matter from the stage at which it was before if was so transferred. 

Provided that the applicant may demand that before proceeding further 
with the appeal or matter, the previous proceeding or any part thereof be 
reopened or that he be reheard.] 


(2) An appeal shall be presented within thirty days of the receipt of the 
notice of demand relating to the assessment or penalty objected to, or the 
date on which any order objected to, is communicated to him, but the Ap¬ 
pellate Assistant Commissioner efor as the case may be. the Commissioner 
(Appeals) may admit an appeal after the expiration of the period aforesaid 
if he is satisfied that the appellant had sufficient cause for not presenting 
the appeal within that period. 

(3) The Appellate Assistant Commissioner s[or, as the case may be, the 
Commissioner (Appeals)] shall fix a day and place for the hearing of the 
appeal and may from time to time adjourn the hearing. 

(4) The Appellate Assistant Commissioner may,— 

(a) at the hearing of an appeal allow an appellant to go into any ground of 
appeal not specified in the grounds of appeal; 

(b) before disposing of an appeal, make such further inquiry as he thinks fit 
or cause further enquiry to be made by the Gift-tax Officer. 


(5) In disposing of an appeal, the Appellate Assistant Commissioner may 
pass such order as he thinks fit which may include an order enhancing the 
amount of gift-tax determined or penalty imposed: 

Provided that no order enhancing the amount of gift-tax determined or 
penalty imposed shall be made unless the person affected thereby has been 
given a reasonable opportunity of showing cause against such enhancement. 

*'[(5A) In disposing of an appeal, the Appellate Assistant Commissioner may 
consider and decide any matter arising out of the proceedings in which the 
order appealed against was passed, notwithstanding that such matter was not 
raised before the Appellate Assistant Commissioner by the apx>ellant. 


(5B) The order of the Appellate Assistant Commissioner disposing of the 
appeal shall be in writing and shall state the points for determination, the 
decision thereon and the reasons for the decision.] 

(6) A copy of every order passed by the Appellate Assistant Commissioner 
under this section shall be forwarded to the appellant and the Commissioner. 

[a] Substituted for the words "any person” by Finance Act (No, 2) of 1977 (29 
of 1977), S. 39, Sch. V, Part III, Item 8 (a) (10-7-78). 

[b] Word "his” omitted by the Gift-tax (Amendment) Act, 1962 (53 of 1962), 
Section 17 (1-4-1963). 

[c] Substituted for "sub-section (1) of Section 46 of the Income-tax Act”, ibid. 

[d] Word "or” added at the end of clause (f) and clauses (g) and (h) inserted 
thereafter. Ibid. 

[e] Sub-sections (lA) & (IB) inserted by Finance Act (No. 2) 1977 (29 of 1977), 

S. 39, Sch. V. Part III, Item 8 (b) (10-7-78). 

[f] inserted by Finance Act, 1979 (21 of 1979). S. 27 (1-6-1979). 

fc] Inserted by Finance Act <No. 2) 1977 (29 of 1977), S. 39, Sch. V, Part III, 

Item 8 (c) (10-7-1978). 

Sub-sections (5A) and (5B) inserted by the Gift-tax (Amendment) Act, 1962 
'ig- (53 Of 1962), S. 17 (1-4-1963). 
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[i] For form prescribed for appeal under this section see Gift-tax Rules, 1958, R. 5 
& Form D prescribed thereunder; see also R. 5A of the said Rules for produc¬ 
tion of additional evidence before AAC. 

OBJECTS AND REASONS 


Clause 79.— This clause seeks to make cer¬ 
tain amendments in section 22 of the Gift- 
tax Act 1958, relating to appeals to the Ap¬ 
pellate Assistant Commissioner. 

By One of these amendments, it is sou¬ 
ght to provide for the payment of a fee 
of ten rupees along with the appeal by an 


assessee to the Appellate Assistant Oocn- 
missioner. 

By another amendment, it is sought to 
limit the period of 30 days, the period for 
which the Appellate Assistant Commis¬ 
sioner may condone the delay on the part 
of an assessee in preferring an appeal be¬ 
fore him.—S.O.R. (42 of 1970). 


23. Appeal fo the Appellate Triboual.— “[(1) An assessee, objecting to 
an order passed by the Appellate Assistant Commissioner ^[or the Commis¬ 
sioner (Appeals)] ‘^funder section 17 or section 17A] or section 22 or sub-sec¬ 
tion (2) of section 36 or to an order passed by the Inspecting Assistant Com¬ 
missioner ‘^[under section 17A] may appeal to the Appellate Tribunal within 
sixty days of the date on which the order is communicated to him.] 


(2) The Commissioner may, if he is not satisfied as to the correctness of 
any order passed by an Appellate Assistant Commissioner, ®[or a Commis¬ 
sioner (Appeals)] under section 22, direct the Gift-tax Officer to appeal to the 
Appellate Tribunal against such order, and such appeal may be made at any 
time before the expiry of sixty days of the date on which the order is com¬ 
municated to the (Commissioner. 


^(2A) The Gift-tax Officer or the assessee, as the case may be, on receipt 
of notice that an appeal against the order of the Appellate Assistant Commis¬ 
sioner sTor the Commissioner (Appeals)] has been preferred under sub-sec¬ 
tion (1) or sub-section (2) by the other party, may notwithstanding that he 
may not have appealed against such order or any part thereof, within thirty 
days of the receipt of the notice, file a memorandum of cross objections, veri¬ 
fied in the prescribed manner against any part of the order of the Appellate 
Assistant Commissioner *[or the Commissioner (Appeals) and such memoran¬ 
dum shall be disposed of by the Appellate Tribunal as if it were an appeal 
presented within the time specified in sub-section (1) or sub-section (2).] 

^[(3) The Appellate Tribunal may admit an appeal or permit the filing of 
a memorandum of cross-objections after the expiry of the relevant peric^ 
referred to in sub-section (1) or sub-section (2) or sub-section (2A) if it is 
satisfied that there was sufficient cause for not presenting it within that 
period. ] 

(4) An appeal to the Appellate Tribunal shall be in the prescribed form 
and shall be verified in the prescribed manner and shall, except in the case 
of an appeal referred to in sub-section (2), be accompanied by *[a fee of two 
hundred rupees.] 


Secflon 23 

(1) The term such orders as it thinks fit 
la sufficiently wide to include a power to 
direct the lower authorities to collect fresh 
evidence and submit findings on such evi¬ 
dence, if necessary pending disposal of ap¬ 
peal. (1968) 70 ITR 237 (239) (DB) (Mad). 

(2) The Income-tax Appellate Tribunal 
exercising jurisdiction under the Gift-tax 
Act. 1958. possesses wide powers and not¬ 
withstanding the text of Section 23 (5), it 
has. by necessary implication, the power to 
grant stay of collection of tax during the 
pendenev of the appeal before it. (1970) 2 
ITJ 121 (122) : 77 ITR 608 (Mad) (DB). 


(3) Valuation of shares not quoted on 
tock Exchange held by an individual for 
wealth-tax purposes — Valuation by 
rbitrator under G. T. Act. 1958, can be 
dopted. (1980) 123 ITR 898 (DB) (Bom). 

(4) The Tribunal, while interpreting the 
ocument of gift can refer to the clariflca- 
on deed. The clarification deed is not a 
jbsequent event. It is intended only W 
larifying the terms of the document alre^ 
xecuted. 1972 Tax LR 904 (906) a 88 fTR 
B9 (DB) (Ker). 

(5) Tribunal has, power to grant stay 
Bllection of tax during pendency of aweaj- 
W1 Tax LR 294 : 77 ITR 608 (DB) (Mad). 
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(5) The Appellate Tribunal may, after giving the parties to the appeal an 
opportunity of being heard, pass such orders thereon as it thniks fit, and any 
such orders may include an order enhancing the amount of gift-tax determ¬ 
ined or penalty imposed: 

Provided that no order enhancing the amount of gift-tax determined or 
penalty imposed shall be made unless the person affected thereby has been 
given a reasonable opportunity of showing cause against such enhancement. 



( 8 ) » • • *.] 

(9) A copy of every order passed by the Appellate Tribunal under this 

section shall be forwarded to the assessee and the Commissioner. 

(10) Save as provided in section 26, any order passed by the Appellate 
Tribunal on appeal shall be final. 


(11) The provisions of ^[sub-sections (1), (4) and (5) of section 255 of the 
Income-tax Act] shall apply to the Appellate Tribunal in the discharge of 
its functions imder this Act as they apply to it in the discharge of its func¬ 
tions under the Income-tax Act. 

|a] Substituted for former sub-section (1) by the Gift-tax (Amendment) Act, 1962 
(52 of 1962), S. 18 (1-4-1963). 

[b] Inserted by Finance (No. 2) Act, 1977 (29 of 1977). S. 39, Sch. V, Pt. Ill, Item 
9 (a) (10-7-1978). 

w Substituted for the words ’under section 17’ by Taxation Laws (Amendment) 
Act, 1975 (41 of 1975), S. 116 (i) (7-8-1975). 

Jd] Substituted for “under sub-section (3) of section 17”, ibid, S. 116 (ii) (7-6- 
1975). 

|e] Inserted by Finance (No. 2) Act, 1977 (29 of 1977), S. 39, Sch. V, Item 9 (b) 
(10-7-78). 

If] Inserted by Gift-tax (Amendment) Act, 1962 (53 of 19B2), S. 18 (1-4-1963). 

[g] Inserted by Finance (No. 2) Act, 1977 (29 of 1977), S. 39, Sch. V, Pt. Ill, Item 
9 (c) (10-7-1978). 

[h] Substituted for former sub-section (3) by Act 53 of 1962, S. 18 (1-4-1963). 

p] Substituted for the words "a fee of one hundred and twenty five rupees” sub¬ 
stituted by Finance Act. 1981 (Act 16 of 1981), S. 32 (1-6-1981). Earlier substi¬ 
tution was made by Act 42 of 1970, S. 67. 

[j] Sub-sections (6), (7) & (8) omitted by Taxation Laws (Amendment) Act, 1972 

(45 of 1972), S. 22 (1-1-73). 

[k] Substituted for the words, etc. "sub-sections (5), (7) and (8) of section 5A of 
the Indian Income-tax Act” by Act 53 of 1962, S. 18 (1-4-1963). 


OBJECTS AND REASONS 


fl) Clause 80 seeks to amend sub-sec- 
Uon (4) of section 23 of the Gift-tax Act 
relating to appeal to the Appellate Tri- 
btmal against the order of Appellate 
Assistant Commissioner. 

The proposed amendment seeks to in¬ 
crease from rupees one hundred to rupees 
two hundred and fifty, the fee payable by 
fin assessee along with his anneal petition 
to the Appellate Tribunal. S.O.R. (42 of 
1970). 

((2) Clause 21 seeks to amend Section 23 
of the Gift-tax Act, relating to appeals to 
the Appellate Tribunal, so as to omit sub- 
aeottons (6), (7) and (8) of that section. 

A<%i|rdingly, the procedure for reference of 
uev disputed value of any asset to the 
wU^tion of two valuers at the stage of 
to the Appellate Tribunal in gift- 
atteM fs dcme away with.^ 

Wcf 1073>. 


(3) Clause 23 seeks to preserve the pro¬ 
cedure for reference of the disputed value 
of any asset to the arbitration of two 
valuers at the stage of appeal to the Ap¬ 
pellate Tribunal in respect of pending ap¬ 
plications for such references and pending 
references to arbitrators imder the Income- 
tax Act, the Wealth-tax Act and the Gift- 
tax Act.—S.O.R. (45 of 1972), 

(4) Clause 130,— This clause seeks to 
make two amendments to section 23 of the 
Act, The first amendment is in consequence 
of the amendment proposed in clause 128. 
The second amendment is in consequence 
of the amendment sought to be made in 
section 17 of the Act by sub-clause (ii) of 
clause 127 and the insertion of a new sec¬ 
tion 17A by clause 128.—S.O.R. (41 of 1975). 

(5) Clause 32 seeks to amend sub-sec- 
tkm (4) of seotion 23 of the Gift-tax Act 
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reletting to appeals to the Appellate Tri¬ 
bunal. 

Under the existing provisions a fee of 
Rs. 125 is payable by an assessee in re¬ 
spect of an appeal to the Appellate Tri¬ 


bunal. Under the proposed amendment, the 
fee is being raised to Rs. 200. 

This amendm^t will take effect from 
1st June, 1981.—S.O.R. (16 of 1981). 


24. Power of Commissioner to revise orders of subordinate authorities.-^ 

(1) The Commissioner may, either on his own motion or on application made 
by an assessee in this behalf, call for the record of any proceeding under this 
Act in which an order has been passed by any authority subordinate to him, 
and may make such inquiry or cause such inquiry to be made, and, subject 
to the provisions of this Act, pass such order thereon not being an order pre-: 
judicial to the assessee, as the Commissioner thinks fit: 


Provided that the Commissioner shall not revise any order under this sub¬ 
section in any case— 


(a) where an appeal against the order lies to the Appellate Assistant Com¬ 
missioner ^[or to the Commissioner (Appeals)l or to the Appellate Tri¬ 
bunal and the time within which such appeal can be made has not ex¬ 
pired or ^[in the case of an appeal to the Commissioner (Appeals) or to 
the Appellate Tribunal,] the assessee has not waived his right of appeal; 

(b) where the order is pending in appeal before the Appellate Assistant 
Commissioner or has been subject of an appeal "^[to the Commissioner 
(Appeals) or] to the Appellate Tribunal; 


(c) where the application is made by the assessee for such revision unless— 

(i) the application is accompanied by a fee of rupees twenty-five; and 

(ii) the application is made within one year from the date of the order 
sought to be revised or within such further period as the Commis¬ 
sioner may think fit to allow on being satisfied that the assessee 
was prevented by sufficient cause from making the application 
within that period; and 


(d) where the order is sought to be revised by the Commissioner on his own 
motion, if such order is made more than one year previously. 
Explanation.— For the purposes of this sub-section,— 

(a) the Appellate Assistant Commissioner shall be deemed to be an auth¬ 

ority subordinate to the Commissioner, and 

(b) an order by the Commissioner declining to interfere shall be deemed 
not to be an order prejudicial to the assessee. 


(2) Without prejudice to the provisions contained in sub-section (1), the 
Commissioner may call for and examine the record of any proceeding under 
th’s Act, and, if he considers that any order passed therein by a Gift-tax 
Officer ’s erroneous in so far as it is prejudicial to the interests of revenue, 
he may, after giving the assessee an opportunity of being heard, and after 
making or causing to be made such inquiry as he deems necessary, pass such 
order thereon as the circumstances of the case justify, including an order en¬ 
hancing or modifying the assessment or cancelling it and directing a fresh 
assessment. 

(3) No order shall be made under sub-section (2) after the expiry of two 
years from the date of the order sought to be revised. 


Section 24 

(1) Assessee’s application for withdrawing 
appeal ^rom Appellate Tribunal, to file revi¬ 
sion granted without decision on merits — 
Revision is competent and cannot be denied 
on any technical grounds. A 1964 All 517 
(558) : (1964) 62 ITR 780. 


(2) Payment of tax made under mistake 
of law — Power of High Court to order 
fund — Whether repayment should be 
ordered in the exercise of discretionary 
jurisdiction under Art. 226 Will depend in 
each case on its own facts and circum¬ 
stances. (1974) 96 ITR 217 (226) (Guj). 
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^[Explanation.— In computing the period of limitation for purposes of this 
sub-section, the time taken in giving an opportunity to the assessee to be re¬ 
heard \inder the proviso to section 38 and any period during which any pro¬ 
ceeding under this section is stayed by an order or injunction of any Court 
shall be excluded.] 

[a] Inserted by Finance (No. 2) Act, 1977 (29 of 1977), S. 39, Sen. V, Part III, 

Item 10 (a) [10-7-1978). 

[b] Substituted for the words "in the case of the Appellate Tribunal", ibid. 

[cl Inserted, ibid, S. 39. Sch. V, Pt. Ill, Item 10 (b) (10-7-1978). 

[d Added by the Gift-tax (Amendment) Act, 1962 (53 of 1962), section 19 (1-4- 

1963). 

25. Appeal to the Appellate Tribunal from orders of enhancement by 
Commissioner.— *^[(1) An assessee objecting to an order passed by the Com¬ 
missioner '^[under section 17 or section 17A] or to an order of enhancement 
passed by him under section 24 may appeal to the Appellate Tribunal within 
sixty days of the date on which the order is communicated to him.] 

(2) An appeal to the Appellate Tribunal under sub-section (1) shall be in 
the prescribed form and shall be verified in the prescribed manner and shall 
be accompanied by ^[a fee of two hundred rupees.] 

(3) The provisions of ^[sub-sections (3), (5), (9) and (10)] of section 23 
shall apply in relation to any appeal under this section as they apply in rel¬ 
ation to any appeal under that section. 

[a] Substituted for former sub-section (1) by Act 53 of 1962, section 20 (1-4-63). 

[b] Substituted for "under section 17” by Taxation Laws (Amendment) Act. 1975 

(41 of 1975), S. 117 (1-1-1976). 

[c] Substituted for the words "a fee of rupees one hundred and twenty-five 
rupees” by Finance Act, S. 33 (1-6-1981). 

[d] Substituted for the words "sub-sections (3) and (5) to (10) inclusive" by Tax¬ 
ation Laws (Amendment) Act. 1972 (45 of 1972), S. 23 (1-1-73). 

OBJECTS AND REASONS 


(1) Clause 81 seeks to amend sub-section 

(2) of section 25 of the Gift-tax Act relat¬ 
ing to appeal to the Appellate Tribunal by 
an assessee against the order on revision by 
the Commissioner of Gift-tax. 

The proposed amendment seeks to increase 
from rupees one hundred to rupees two 
hundred and fifty, the fee payable by the 
assessee along with his appeal petition to 
the Appellate Tribunal.—S.O.R. (42 of 1970). 

(2) Clause 22 seeks to amend section 25 of 
the Gift-tax Act relating to appeals to the 
Appellate Tribunal from orders of enhance¬ 
ment by the Commissioner. The amendment 
is consequential to the amendment of sec¬ 
tion 23 of the Gift-tax Act under clause 21 
of the Bill.—S.O.R. (45 of 1972). 


(3) Clause 131.— This clause seeks to 
amend section 25 of the Act. This is in 
consequence of the insertion of a new sec¬ 
tion 17A by clause 128.—S.O.R. (41 of 1975). 

(4) Clause 33 seeks to amend sub-section 
(2) of section 25 of the Gift-tax Act relating 
to appeals to the Appellate Tribunal. 

Under the existing provisions, a fee of 
Rs. 125 is payable by an assessee in respect 
of appeals to the Appellate Tribunal. Under 
the proposed amendment, the fee is being 
raised to Rs. 200. 

This amendment will take effect from 1st 
June, 1981.—S.O.R. (16 of 81). 


26. Reference to High Court.— »[(!) The assessee or the Commissioner 
may, within sixty days of the date upon which he is served with notice of an 
order under section 23 or section 25, by application in the prescribed form, 
accompanied, where the application is made by the assessee, Mby a fee of two 
hundred rupees] require the Appellate Tribunal to refer to the High Court 


Section 26 

<1) Provisions of Section 26 are similar to 
those of Section 66 Income-tax Act (1922), 
A 1966 Andh Pra 39 (40, 41) ; (1966) 1 Andh 
WR 36 (DB) ** A 1968 Ker 80 (81) : 1967 

Ker liT 894 (FB). 

wigH Coxirt declined to answer ques¬ 


tions referred to it as their answers would 
have been purely academic. (1968) 70 ITR 
225 (233) (Cal) (DB). 

(3) Notice to donees to pay gift tax — 
Donees deemed to be assessees — Remedies 
are available to donees by way of appeal 
and a reference to High Court under Sec- 


tS I«1 [The] Gift-tax Act, MSS 

*oy question of law arising out of such order and, subject to the other pro- 
.Viuons contained in this section, the Appellate Tribunal shall, within one 
iiundred and twenty days of the receipt of such application, draw up a state-, 
ment of the case and refer it to the High Court 

(2) The Appellate Tribunal may, if it is satisfied that the applicant was 
prevented by sufficient cause from presenting the application within the i)eriod 
specified in sub-section (1), allow it to be presented within a further period 
not exceeding thirty days.] 

(3) If, on an application made under sub-section (1), the Appellate Tribu¬ 
nal,— 

(a) refuses to state a case on the ground that no question of law arises, or 

(b) rejects it on the ground that it is time-barred, 

the applicant may, within ninety days from the date on which he is served 
with a notice of refusal or rejection, as the case may be, apply to the High 
Court, and the High Court may, if it is not satisfied with the correctness of 
the decision of the Appellate Tribunal, require the Appellate Tribunal to state 
the case to the High Court, and on receipt of such requisition the Appellate 
Tribunal shall state the case: 


Section 26 (contd.) 

tion 26. A 1970 Andh Pra 126 (137) ; ILR 

(1969) Andh Pra 788 (DB). 

(4) A question of law covered, by the re¬ 

ference which has been neither raised be¬ 
fore the Tribunal nor considered by it can¬ 
not be regarded as a question "arising out" 
of the order of the Tribunal within the 
meaning of S. 26 (1). Hence such a refer¬ 
ence is incompetent. A 1968 Ker 80 (81) : 

1967 Ker LT 894 (FB). (A 1949 Bom 24 held 
Overruled in A 1961 SC 1633.) 

(5) Reference under Section 26 (1) — 
Larger relief claimed by assessee under 
certain provision of law before tribunal — 
He can be permitted to argue in reference 
that he is entitled to lesser relief under 
same provision. (1965) 67 Bom LR 406 (409) 
(DB). 

(6) Answer to question of law concluded 
by decision of Supreme Court — Refusal by 
Tribunal to refer the question — Where the 
answer to the question of law is self-evi¬ 
dent or concluded by a decision of the 
Supreme Court it would be futile t© make 
a reference — In such a case refusal to 
refer the question to the High Court would 
be justified. A 1966 SC 1490, 60 ITR 428; 70 
ITR 20 (SC), FoU. A 1980 SC 769 (771) : 1980 
Tax LR 297. 

(7) Question raised in reference to High 
Court not raised before Tribunal nor con¬ 
sidered by it — Reference itself is incom¬ 
petent. 1978 Tax LR 562 (563) (Mad). 

(8) Partition of family property between 
assessee. his father and two brothers — As- 
sessee’s mother and his unmarried sisters 
were members of the HUF at the time of 
partition — Assessee thereafter making 
settlement out of the partitioned property 
received by him, in favour of his sisters —■ 
Settlements 'made by the assessee were void 
ab initio as they were made in favour of 
persons who were strangers to his family 
No gift tax was attracted to the transaction. 
(1977) 108 ITR 672 (674) (DB) (Mad). 

(9) Transfer of 75% of the goodwill of 
the business to his sons major as well as 


minor — Major sons contributing capital to 
the firm and rendering services to the firm 
with agreement to suffer loss If any — 
This was adequate consideration for the 
transfer and hence the transfer could not 
be deemed gift — As to minor sons as there 
was absolutely no transfer of assets as such 
there could be no gift of any goodwill in 
their favour. (1978) 113 ITR 674 (576; 677) 

(DB) (Mad). 

(10) New question of fact cannot be rais^ 
ed before the High Court — Plea that pro¬ 
perty was that of the joint family even be¬ 
fore the alleged conversion of the property 
as joint family property by the Karta not 
raised before Tribunal — Cannot be urged 
in reference proceeding. A 1671 All 101 (102, 
103) : 75 ITR 529. 

fOvermled on another point in A 1670 SC 
1722.1 

(11) When an assessee makes a request to 
withdraw from the reference or saya he is 
not interested in pursuing the matter, It is 
the High Court’s choice to proceed or not to 
proceed with the reference. (1974) 96 ITR 
277 (DB) (Andh Pra). 

(12) Question whether there was reason¬ 
able cause for not filing return within pre¬ 
scribed period is purely a question of fact. 
Finding of Tribunal on such question is 
binding on High Court in reference. 1973 
Rajdhani LR 456 : (1973) 2 ITJ 90 (DB) 
(Delhi). 

(13) Where the Tribunal has found that 
only life-interest of the assessee in the pro¬ 
perties is comprised in the gift-deed, the 
valuation of the same being an aspect of 
that question the High Court in referent 
is competent to hold that the life-interest 
alone is to be valued for assessment of gi^ 
tax and not the absolute interest In the 
properties. 1973 Tax LR 743 (744) : 88 ITR 
207 : 1972 Ker LJ 265 (DB). 

(14) The powers of the High Court art 
limited to answering the question which is 
referred under Section 26 (1). Under su^ 
section (6) of Section 26 the High Court » 
it thinks fit, may alter the form of the ques¬ 
tion of law. Altering the form of the ques- 
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Provided that, if in any case where the Appellate Tribunal has been re¬ 
quired by an assessee to state a case the Appellate Tribunal refuses to do so 
^ the ground that no question of law arises, the assessee may, within thirty 
days from the date on which he receives notice of refusal to state the case, 
withdraw his application, and, if he does so, the fee paid by him under sub¬ 
section (1) shall be refunded to him. 

®E(3A) If, on an application made under this section, the Appellate Tribu¬ 
nal is of the opinion that on account of a conflict in the decisions of the High 
Courts in respect of any particular question of law, it is expedient that a re¬ 
ference should be made direct to the Supreme Court, the Appellate Tribunal 
may draw up a statement of the case and refer it through its President direct 
to the Supreme Court.] 

(4) The statement to the High Court ^[or the Supreme Court] shall set 
forth the facts, the determination of the Appellate Tribunal, and the question 
of law which arises out of this case. 

(5) If the High Court '^(or the Supreme Court] is not satisfied that the 
case as stated is sufficient to enable it to determine the question of law raised 
thereby, it may require the Appellate Tribunal to make such modification 
therein as it may direct. 

(6) The High Court ^[or the Supreme Court], upon hearing any such case, 
shall decide the question of law raised therein, and in doing so, may, if it 
thinks fit, alter the form of the question of law and .shall deliver judgment 
thereon containing the grounds on which such decision is founded and shall 
send a copy of the judgment under the seal of the Court and the signature 
of the Re^strar to the Appellate T^-ibunal and the Appellate Tribunal shall 
pass such orders as are necessary to dispose of the case conformably to such 
judgment. 

®[(7) The costs of any reference to the High Court or the Supreme Court 
which shall not include the fee for making the reference shall be in the dis¬ 
cretion of the Court.] 

[a] Substituted for former .«!ub-sections (1) and (2) by the Gift Tax (Amendment) 

Act, 1962 (53 of 1962), section 21 (1-4-1968). 

[b] Substituted for the words "a fee of rupees one hundred and twenty-five” by 
Finance Act. 1981 (16 of 1981), S. 34 (1-6-1981). 

[cl Inserted by Act 53 of 1962 section 21 (1-4-1968). 

[dl Inserted after the words "High Court” in sub-sections (4), (5) and (6), ibid. 

[e] Substituted for former sub-sections (7), (8) and (9), ibid. 


OBJECTS AND REASONS 


Clause 82 seeks to amend sub-section (1) 
of section 26 of the Gift-tax Act relating to 
reference to the High Court by the Appel¬ 
late Tribunal at the instance of the assessee 
or the Commissioner of Gift-tax. 

The proposed amendment seeks to increase, 
from rupees one hundred to rupees two hun¬ 
dred and fifty, the fee payable by the asses¬ 


see along with his application to the Appel¬ 
late Tribunal for referring to the High 
Court any questions of law arising from the 
Tribunal’s order.—S.O.R. (42 of 1970). 

(2) Clause 34 seeks to amend sub-section 
(11 of section 26 of the Gift-tax Act relating 
to reference to High Court.—S.O.R. (16 of 
1981). 


Section 26 (contd.) 

tion is nothing but re-framing the question 
to bring out the real controversy covered by 
the question referred. It is not sufficient if 
a question arises out of the order of Tri- 
biuiaL It is also necessary that the question 
must be one referred to the High Court. 
1973 Tax LB 900 (904) : ILR (1973) 1 Ker 
138 (BB). 

(15) Assessee making gift of half port’on 
of house to son — Assessee claiming exemp¬ 
tion under S. 5 (1) (xil) — Gift Tax Officer 
assessing Gift Tax — Tribunal holding as¬ 


sessment made by Gift Tax Officer as 
agreed assessment, not appealable — Order 
of Gift Tax Officer not expressly stating 
about withdrawing of claim by assessee — 
Letter of assessee to Gift Tax Officer also 
not showing his intention of not claiming 
exemption if gift was valued at a certain 
amount — Held, question of law as to whe¬ 
ther assessee has given up his claim for 
exemption under S. 5 (1) (xii). arises — Tri¬ 
bunal directed to state the case. (1979) 117 
ITR 768 (DB) (MP). 


A” In the citations stands for AIR 
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27, Hearing by High Court.— When a case has been stated to the High 
Court under section 26, it shall be heard by a Bench of not less than two 
Judges of the High Court and shall be decided in accordance with the opinion 
of such Judges, or of the majority of such Judges, if any: 

Provided that where there is no such majority, the Judges shall state the 
point of law upon which they differ and the case .shall then be heard upon 
that point only by one or more of the Judges of the High Court, and such 
point shall be decided according to the opinion of the majority of the Judges 
who have heard the case, including those who first hoard it. 

28. Appeal to Supreme Court.— (1) An appe'll shall lie to the Supreme 
Court from any judgment of the High Court delivered on a case stated under 
section 26 in any case which the High Court certifies as a fit case for appeal 
to the Supreme Court. 

(2) Where the judgment of the High Court is varied or reversed on ap¬ 
peal under this section, effect shall be given to the order of the Supreme 
Court in the manner provided in sub-section (6) of section 26. 

(3) The High Court may, on application made to it for the execution of 
anv order of the Simreme Court in respect of any costs awarded by it, trans¬ 
mit the order for execution to any Court subordinate to the High Court. 

^f28A. Tax in be paid notwithstanding reference, etc,— Notwithstanding 
that a reference has been made to the High Court or the Supreme Court or 
an appeal has been preferred to the Supreme Court, tax shall be payable in 
accordance with the assessment made in the case. 

28B. Definition of High Court.— In this Chapter, "High Court" means— 
(i) in relation to any State, the High Court of that State; 

in relation to the Union territory of Delhi, the High Court of Delhi; 
cffiia) ••**»] 

‘^[(iii) in relation to the Union Territories of Arunachal Pradesh and Mizoram, 
the Gauhati H'Ph Court (the High Court of Assam, Nagaland, Me¬ 
ghalaya, Manipur and Tripura)]; 

(iv) in relation to the Union territory of Andaman and Nicobar Islands, the 
High Court at Calcutta; 

(v) in relation to the Union territory of ®(Lakshdweep] the High Court of 
Kerala; 

^(va) in relation to the Union territory of Chandigarh, the High Court of 
Punjab and Haryana; 

^[(vil in relation to the Un’on territories of Dadra and Nagar Haveli and 
Goa, Daman and Diu^, the High Court at Bombay; 

^(vii> in relation to the Union territory of Pondicherry, the High Court at 
Madras.] 

[a] Sections 28A and 28B inserted by the Gift-tax (Amendment) Act, 1962 (53 of 
1962), section 22 (1-4-1963). 

fb] Sub.sti luted by Punjab Reorganisation & Delhi High Court A.L.O., 1968 (G.S.R. 
1944 of 1968). 

[c] Omitted by Himachal Pradesh (Adaptation of Laws on Union Subjects) Order, 
1973 (G S.R. 26 (E)). 

fd] Substituted by North Eastern Areas (Reorganisation) (Adaptation of Laws on 
Union Subjects) Order, 1974 (G.S.R. 7 (E): G.S.R. 432 (E)). 
fol Substituted by L. M and A A.L.O., 1974—Gaz. of India, 11-3 (i), Ext., p. 1987. 

ff] Inserted by Punjab Reorganisation and Delhi High Court AX.O., 1968 (G.S.R. 
1944 of 1968). 

[g] Clauses (vi) & (vii) inserted by the Taxation Laws (Extension to Union Terri¬ 
tories) Regulation, 1963 (Regn 3 of 1963), Section 3 and Schedule (1-4-1963). 

[h] A permanent Bench of Bom. H. C. has been established at Panaji from 31-10- 

82—See Act 26 of 1981. 
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CHAPTER Vn 

PAYMENT AND RECOVERY OF GIFT-TAX 

*H2d. Gift-tax by whom payable.— Subject to the provisions of this Act, 
gift-tax shall be payable by the donor but when in the opinion of the Gift- 
tax Officer the tax cannot be recovered from the donor, it may be recovered 
from the donee: 

Provided that where the donees are more than one, they shall be jointly 
and severally liable for the amount of tax determined to be payable by the 
donor: 

Provided further that the amount of tax which may be recovered from 
each donee shall not exceed the value of the gift made to him as on the date 
of the gift.] 

[a] Substituted for former section 29 by the Gift-tax (Amendment) Act, 1962 (53 
of 1962), section 23 (1-4-1963). 

30. Gift-tax to be charged on property gifted.— G’ft-tax payable in 
respect of any gift comprising immovable property shall be a first charge on 
that property but any such charge shall not affect lhe title of bona fide pur¬ 
chaser for valuable consideration without notice of the charge. 

“[31. Notice of demand.— When any tax, interest, penalty, fine or any 
other sum is payable in consequence of any order passed under this Act, the 
Gift-tax Officer shall serve upon the assessee a notice of demand in the pre¬ 
scribed form specifying the sum so payable. 

[a] Sections 31 to 33 were substituted for former sections by the Gift Tax (Am¬ 
endment) Act, 1962 (53 of 1962), S. 24 (1-4-1963). 


Section 29 

(1) Absence of provision of appeal does 
not make proceedings invalid — Section 29 
does not contravene Article 19 (1) (f). A 
1970 Andh Pra 126 (1.37) : ILR (1969) Andh 
Pra 788 (DB). 

[But see A 1963 Cal 127 (131) : 66 Cal WN 
549.1 

(2) Section 29 contemplates that normally 
the gift-tax is pavable by the donor. A 1970 
Andh Pra 126 (137) r ILR (1969) Andh Pra 
788 (DB) A 1962 Ker 287 (289) : 1961 Ker 
LJ 1356. 

(3) Estate of donor liable to pay gift tax 
— Donee liable only in case of inability of 
estate of donor — Where donees are more 
than one, they shall be liable iointly and 
severally — Extent of their liability will not 
exceed value of the gift — Tax may be 
realised from some of the legatees leaving 
out the rest. ILR (1966) 2 Puni 198 (201. 202). 

(4) The Gift Tax Officer must have due 

regard to the provisions of the proviso to 
Section 29 before he finally decides to caU 
upon the respective donees for meeting the 
tax liability. A 1962 Ker 287 (289) : 1961 

Ker LJ 1356. 

(5) Before the Gift-tax Officer proceeds 
to recover the Gift Tax from the donee he 
has to form an opinion that the tax cannot 
be recovered from the donor. Issue of the 
notices against the donees without previous¬ 
ly carrying out provisions of Section 29 is 
premature. A 1962 Ker 287 (288) : 1961 Ker 
LJ 1356. 

(6) Section 3 read with Ss. 13 and 29 
makes it clear that gift tax is levied on the 
donor who makes the taxable gift. But 
where the donor was not a HUF the mere 


fact that the HUF offered the taxable gift 
for gift tax purposes will not take it out of 
provisions of S. 5 (1) (viii). For applicabi¬ 
lity of S. 5 (1) (viii) it is the nature of the 
gift that is relevant and not the status in 
which the return was submitted. 1981 Ta'- 
LR 1017 (1020) : (1981) 94 Mad LW 132 
(DB). 

Section 30 

(1) Gift Tax Officer not entitled to pro¬ 

ceed against donee for recovery of penalty 
imposed on donor. A 1962 Ker 287 (289) : 

1961 Ker LJ 1356. 

( 2 ) The Government has a priority in 

respect of arrears of tax. Tn seeking to 
realise the arrears of tax from the immov¬ 
able property comprised in the gift, the de¬ 
partment U proceeding well within its rights. 
Gift-tax is the first charge on the property 
gifted. A 1970 Andh Pra 126 (136) : ILR 

(1969) Andh Pra 788 (DB). 

Section -31 

(1) Section 29 contemplates that normally 
the gift-tax is payable by the donor. But 
where in the opinion of the Gift-tax Officer 
the tax could not be recovered from the 
donor, who has died it may be recovered 
from the donee or donees. The Gift-tax Offi¬ 
cer should apply his mind to all the rel¬ 
evant circumstances of the case; only on 
coming to a conclusion that the money can¬ 
not be recovered from the donor, can he 
start the proceedings against the donees. A 
1970 Andh Pra 126 (136) : ILR (1969) Andh 
Pra 788 (DB). 

(2) An obligation is cast on Gift-tax Offi¬ 
cer to demand either the tax or penalty due 
in conseauence of an order passed under the 
Act. A 1962 Ker 287 (289). 
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®32. Recovery of tax and penalties.^ (1) Any amount specified as pay¬ 
able in a notice of demand under section 31 shall be paid within thirty-five 
days of the service of the notice at the place and to the person mentioned in 
the notice: 


Provided that where the Gift-tax Officer has any reason to believe that 
it will be detrimental to revenue if the full period of thirty-five days afore¬ 
said is allowed, he may, with the previous approval of the Inspecting Assis¬ 
tant Commissioner, direct that the sum specified in the notice of demand shall 
be paid within such period being a period less than the period of thirty-five 
days aforesaid, as may be specified by him in the notice of demand. 

(2) If the amount specified in any notice of demand under section 31 is 
not paid within the period limited under sub-section (1), the assessee shall be 
liable to pay simple interest at *^[twelve per cent.] per annum from the day 
commencing after the end of the period mentioned in sub-section (1): 

^[Provided that, where as a result of an order under section 22, or sec¬ 
tion 23, or section 24, or section 25, or section 26, or section 28, or section 34, 
the amount on which interest was payable under this section had been re¬ 
duced, the interest shall be reduced accordingly and the excess interest paid, 
if any, shall be refunded.] 


(3) Without prejudice to the provisions contained In sub-section (2), on 
an application made by the assessee before the expiry of the due date under 
sub-section (1), the Gift-tax Officer may extend the time for payment or 
allow payment by instalments subject to such conditions as he may think fit 
to impose in the circumstances of the case. 

(4) If the amount is not paid within the time limited under sub-section 
(1) or extended under sub-section (3), as the case may be, at the place and 
to the person mentioned in the said notice, the assessee shall be deemed to 
be in default. 

(5) If, in a case where payment by instalments is allowed under sub-sec¬ 
tion (3), the assessee commits default in paying any one of the instalments 
within the time fixed under that sub-sect’on, the assessee shall be deemed to 
be in default as to the whole of the amount then outstanding, and the other 
instalment or instalments shall be deemed to have been due on the same date 
as the instalment actually in default. 


(6) Where the assessee has presented an appeal under section 22, the Gift- 
tax Officer may in his discretion and subject to such conditions as he may 
think fit to impose in the. circumstances of the case, treat the assessee as not 
bemg in default in respect of the amount in dispute in the appeal, even 
though the time for payment has expired as long as such appeal remams un- 

S0d of 

[Tf^Ss. to 33 were substituted for former sections by the Gift Tax (Amend¬ 

ment) Act, 1962 (53 of 1962). Section 24 (1-4-1963). 

[b] Substituted for the words "nine per cent." by the Finance Act, 1972 (16 of 

1972), S. 52 (1-4-1972). 

fc] Inserted by Finance Act, 1964 (5 of 1964). S. 52 (c) and deemea always to have 

been so added. . , 

»[33. Mode of recovery.— The provisions contained m [sections Ml to 

227 228A1 229, 231 and 232 of the Income-tax Act and the Second and inird 
Schedules to that Act and any rules made thereunder shall, ^ 
be, apply as if the said provisions were provisions . 

gift-tax and sums imposed by way of penalty, fine and interest ' 

instead of to income-tax and sums imposed by way of penalty, fine and mter- 


Section 32 


(1) Donee can be considered to be in de¬ 
fault in payment of Gift-tax only when a 
notice under Section 31 is issued and he 
fails to pay the amount within the time men- 


tioned in Section 32 and the 

posing penalty for default can then ^ 

Sdered. A 1962 Ker 287 (289) : 1961 Ker l*i 

1356. 
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est tinder that Act and to Gift-tax Officer and Commissioner of Gift-tax in¬ 
stead of to Income-tax Officer and Commissioner of Income-tax. 

Explanation I.— Any reference to sub-section (2) or sub-section (6) of 
section 220 of the Income-tax Act in the said provisions of that Act or the 
rules made thereunder shall be construed as references to sub-sections (2) and 
(6) respectively of section 32 of this Act 

Explanation H.— The ®[Tax Recovery Commissioner and the Tax Recovery 
Officer referred to in the Income-tax Act shall be deemed to be the Tax Re¬ 
covery Commissioner and the Tax Recovery Officer] for the purposes of re¬ 
covery of gift-tax and sums imposed by way of penalty, fine and interest 
under this Act.] 

[a] Sections 31 to 33 were substituted for former sections by the Gift Tax (Am¬ 
endment) Act, 1962 (53 of 1962), S. 24 (1-4-1963). 

[b] Substituted for the words and figures "sections 221 to 227'*, by Finance Act 
(16 of 1972), S. 53 (1-4-1972). 

[c] Substituted for the words "Tax Recovery Officer & Tax Recovery Commis¬ 
sioner referred to in the Income-tax Act or the rules made thereunder shall 
be deemed to be the Tax Recovery Officer and Tax Recovery Commissioner” 
by Finance Act (No. 2) (32 of 1971), S. 37 (d) (w.e.f. 1-1-1972). 

OBJECTS AND REASONS 

**S«b-e1aa8e W> seeks to amend, with ef- to the amendment made in the Income-tax 
feet trom 1st January, 1972, Section 33 of Act, 1961 under clause 3 (d) of the Bill."— 
the Gift-tax Act. relating to the mode of S.O.R. 32 of 1971. 
reoovery. The amendment is consequential 

»[CHAPTFR Vfl-A 

REFUNDS 

33A'. Refunds.— (1) Where, as a result of any order passed in appeal or 
other proceeding under this Act, refund of any amount becomes due to the 
assessee, the Gift-tax Officer shall, except as otherwise provided in this Act, 
refund the amount to the assessee without his having to make any claim in 
that behalf. 

(2) Where an order giving rise to a refund is the subject-matter of an 
appeal or further proceeding or where any other proceeding under this Act 
ia pending, and the Gift-tax Officer is of the opinion that the grant of re¬ 
fund is likely to adversely affect the revenue the Gift-tax Officer may, 
with the previous approval of the Commissioner, withhold the refund till 
such time as the Commissioner may determine. 

(3) Where a refund is due to the assessee in pursuance of an order re¬ 
ferred to in sub-scetion (1) and the Gift-tax Officer does not grant the re¬ 
fund within a period of six months from the date of such order, the Central 

Government shall pay to the assessee simple interest at ‘’[twelve per cent.] per 
annum on the amount of refund due from the date immediately following 
the expiry of the period of six months aforesaid to the date on which the 
aefund is granted. 

«((3A) Where the whole or any part of the refund referred to in sub¬ 
section (3) is due to an assessee as a result of any amount having been paid 
by him after the 31st day of March, 1975, in pursuance of any order of as¬ 
sessment or penalty and such amount or any part thereof having been found 
in appeal or other proceeding under this Act to be in excess of the amounti 
which such assessee is liable to pay as tax or penalty, as the case may be, 
ftnder this Act, the Central Government shall pay to such assessee simple in¬ 
terest at the rate specified in sub-section (3) on the amount so found to be 

excess from the date on which such amount was paid to the date ox 
which the refund is granted: 

. .jf Provided that where the amount so foimd to be in excess was paid im 

i7( . i^alments, such mterest shall be payable, on the amount of each such in¬ 
stalment or any part of such instalment, which was in excess, from the data 
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on which such instalment was paid to the date on which the refund is grantr 
ed: 


Provided further that no interest under this sub-section shall be payable 
for a period of one month from the date of the passing of the order in 
appeal or other proceeding: 


Provided also that where any interest is payable to an assessee under 
this sub-section, no interest under sub-section (3) shall be payable to him in 
respect of the amount so found to be in excess.] 

(4) Where a refund is withheld under the provisions of sub-section (21, 
the Central Government shall pay interest at the aforesaid rate on the 
amount of refund ultimately determined to be due as a result of the ap¬ 
peal or further proceedings for a period commencing after the expiry of six 
months from the date of the order referred to in that sub-section to the date 
the refund is granted. 

(5) Where, under any of the provisions of this Act, a refund is found to 
be due to any person, the Gift-tax Officer, Appellate Assistant Commis¬ 
sioner, ^[or the Commissioner (Appeals)] or Commissioner, as the case may 
be, may, in lieu of payment of the refund, set off the amount to be refund¬ 
ed or any part of that amount, against the sum, if any, remaining payable 
under this Act by the person to whom the refund is due, after giving an 
intimation in writing to such person of the action proposed to be taken under 
this section.] 

[a] Chapter VIIA Inserted by Act 53 of 1962, Section 25 (1-4-196^). 

[b] Substituted for 'nine per cent’ by Finance Act 1972 (16 of 1972), S. 52 (1-4- 
1972). 

[c] Inserted by the Taxation Laws (Amendment) Act, 1975 (41 of 1975), S. 118 

(1-10-1975). 

[d] Inserted by the Finance (No. 2) Act of 1977 (29 of 1977), S. 39, Sch. V, Part III, 
Item 11 (10-7-1978). 

OBJECTS AND REASONS 

Clause 132.— This clause seeks to insert of the amendment sought to be made in 
n new sub-section (3A) in Section 33A of Section 244 of the Income-tax Act by cl. 57. 
the Act This amendment is on the lines —S.O.R. (41 of 1975). 


CHAPTER Vin 
MISCELLANEOUS 


*[34. Rectification of mistakes.— (1) With a view to rectifying any mis- 
ike apparent from the record— 

(a) the Gift-tax Officer may amend any order of assessment or of refund 
or any other order passed by him; 

(b) the Appellate Assistant Commissioner ‘^For the Commissioner (Appeals)] 
may amend any order passed by him under sub-section (1) of Sec. 17 

or under Section 22; 

(c) the Inspecting Assistant Commissioner may amend any order passed by 
him imder sub-section (3) of Section 17; 

(d) the Commissioner may amend any order passed by him under sub¬ 
section (1) of Section 17 or under Section 24; 

(e) the Appellate Tribunal may amend any order passed by it under sub-i 
section (1) of Section 17 or Section 23 or Section 25. 



Section 34 

(1) A Hindu female is not entitled to 
throw her self-acquired property into 
common stock — In view of the clear posi¬ 
tion of law there was no error apparent on 
the face of the record which the AAC could 
rectify under S. 34. 1976 Cur Tax Rep 390 
(391) CBom). 


(2) Constitution of India, Art. 226 — 

andamus — Payment of tax made under 
istake of law — Power of High Court to 
■der refund — Whether repayment shouia 
i rendered in the exercise of this diec^ 
on. will depend upon the farts ctt- 

imstances of each case. (1974) 96 ITR 2171 
974) 37 Taxation 135 (Guj). 
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(2) Subject to the other provisions of this section, the authority con¬ 

cerned— 

(a) may make an amendment under sub-section (1) of its own motion: and 

(b) shall make such amendment for rectifying any such mistake which has 
been brought to its notice by the assessee, and where the authority 
concerned is the Appellate Assistant Commissioner ^[or the Commis¬ 
sioner (Appeals)] or the Appellate Tribunal, by the Gift-tax Officer 
also. 

t 

(3) An amendment, which has the effect of enhancing an assessment or 
reducing a refund or otherwise increasing the liability of the assessee. shall 
not be made under th’S section unless the authority concerned has given no¬ 
tice to the assessee of its intention so to do and has allowed the assessee a 
reasonable opportunity of being heard. 

(4) Where an amendment is made under this section, an order shall be 
passed in writing by the gift-tax authority concerned. 

(5) Subject to the provisions of sub-section (2) of ^^fSection 33Al. where 
any such amendment has the effect of reducing the assessment, the Gift-tax 
Officer shall make any refund which may be due to such assessee. 

(6) Where any such amendment has the effect of enhancing the assess¬ 
ment or reducing a refund already made, the Gift-tax Officer shall serve on 
the assessee a notice of demand in the prescribed form specifying the sum 
payable, and such notice of demand shall be deemed to be issued under Sec¬ 
tion 31 and the provisions of this Act shall apply accordingly. 

(7) No amendment under this section shall be made after the expiry of 
four years from the date of the order sought to be amended,] 

[a] Substituted for former Section 34 by Act 53 of 1962, Section 26 (1-4-1963). 

[b] Inserted by the Finance (No. 2) Act 1977 (29 of 1977), S. 39, Sen V, Part IV 
Item 12 (10-7-1978). 

Tc] vSubstituted for "Section 33" by Finance Act, 1964 (5 of 1964), Section 52 (d), 
with retrospective effect. 

35. Prosecution.— (1) If any person fails without rea.sonable cause,— 

(a) to furnish in due time any return of gifts under this Act; 

(b) to produce, or cause to be produced, on or before the date mentioned 
in any notice under a[* ♦ • • *] sub-section (4) of Section 15, such 
accounts, records and documents as are referred to in the notice, 

»[(C) ..••••] 

he shall, on conviction before a Magistrate, be punishable wth fine which 
may extend to rupees ten for every day during which the default continues. 

(2) If a person makes a statement in a verification in any return of gifts 
furnished under this Act or in a verification mentioned in Sections 22, 23 or 
25 which is false, and which he either knows or believes to be false, or does 
not believe to be true, he shall, on conviction before a Magistrate, be pun¬ 
ishable with simple imprisonment which may extend to one year, or with 
fine which may extend to rupees one thousand, or with both. 

*’[(2A) If a person abets or induces in any manner another person to 
make and deliver an account, statement or declaration relating to any gifts 
chargeable to tax which is false and which he either knows to be false or 
does not believe to be true, he shall, on conviction before a Magistrate, be 
punishable with simple imprisonment which may extend to six months or 
w^th fine which may extend to one thousand rupees or with both.] 

^ (3) A person shall not be proceeded against for an offence under this 
action except at the instance of the Commissioner. 

tft(4) The Commissioner may either before or after institution of proceed- 

InVi compound any such offence. 
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^[Explanation.— For the purposes of this section, "Magistrate” means a 
Presidency Magistrate or a Magsilrate of the first class.] 

[a] Words "sub-section (2) or" and clause (c) omitted by Taxation Laws (Am¬ 

endment) Act. 1975 (41 of 1975), S. 119 (7-8-1975). 

[b] Inserted by the Gift Tax (Amendment) Act, 1962 (53 of 1962), Section 27 

(1-4-1863). 

OBJECTS AND REASONS 


Clause 133.— This clause «fpelcs to make 
two ainendments in sub-certinn (1) of Sec¬ 
tion 35 of the Act. The first amendment 
seeks to omit the provision for prosecution 
for default in compliance with a notice 
undw sub-section (2) of Section 15. This 


is to bring it in line with the correspond¬ 
ing provision in the Income-tax Act. The 
second amendment is in consequence Of 
sub-section (2) of the new Section 17A to 
be inserted by clause 128.—S.O.R. (41 of 
1975). 


•{S.'SA. Offences by companies.— (1) Where an offence under this Act 
has been committed by a company, every person who, at the time the of¬ 
fence was committed, was in charge of and was responsible to, the company 
for the conduct of the business of the company, as well as the company, shall 
be deemed to be guHty of the offence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 
such person liable to any punishment if he proves that the offence was com¬ 
mitted without his knowledge or that he had exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an offence 
under this Act has been committed by a company and it is proved that the 
offence has been committed with the consent or connivance of, or is attribut¬ 
able to any neglect on the part of, any director, manager, secretary or other 
officer of the company, such director, manager, secretary or other officer shall 
also be deemed to be guilty of that offence and shall be liable to be proceeded 
against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) "company” means a body corporate, and includes— 

(i) a firm, and 

(ii) an association of persons or a body of individuals, whether incor¬ 
porated or not; and 

(b) "director”, in relation to— 

(i) a firm, means a partner in the firm, 

(ii) an association of persons or a body of individuals, means any 
member controlling the affairs thereof.] 

[a] In.certed by Taucation Laws (Amendment) Act, 1975 (41 of 1975), S. 121 

(7-8-1975). 

OBJECTS AND REASONS 


ClauM 134.— This clause seeks to insert 
three new Sections 35A, 35B, and 35C in 
the Act, The new Sections 35A and 35B 
seek to make provisions on the lines of the 
new Sections 278B and 278C sought to be 
introduced in the Income-tax Act by cl. 72. 


The new Section 35C seeks to insert a pro¬ 
vision in the Act on the lines of the provi¬ 
sion sought to be introduced in the !■- 
come-tax Act through Section 292A by dL 80. 

—S.O.R. (41 of 1975). ^ 

'I *[) 


35B. Offences by Hindu undivided families.— (1) Where an offencd 

under this Act has been committed by a Hindu undivided family, the Karta 
thereof shall be deemed to be guilty of the offence and shall be liable to be 
proceeded against and punished accordingly: 

Provided that nothing contained in this sub-section shall render the Karftt 
liable to any punishment if he proves that the offence was committed with^ 
out hi.s knowledge or that he had exercised all due diligence to prevent tha 

commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where an of¬ 
fence »mder this Act has been committed by a Hindu undivided family ana 
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it is proved that the offence Has been committed wJtH tKe consent or conniv- 

^ce of, OP is attributable to any neglect on the part of, any member of the 

Hmdu undivided family, such member shall also be deemed to be guilty of 

that offence and shall be liable to be proceeded against and punished ac¬ 
cordingly.] 

[a] Inserted by Taxation Laws (Amendment) Act, 1975 (41 of 1975), S. 120 n-s- 
1975). 

OBJECTS AND REASONS 
See under Section S5A 

*{35(3. Section 360 of tHe Code of Criminal Procedure, 1973, and the 
Jobation of Offenders Act, 1958, not to apply.^ Nothing contained in Sec- 
uon 360 of the Code of Criminal Procedure, 1973, or in the Probation of Of¬ 
fenders Act, 1958, shall apply to a person convicted of an offence under this 
Act unless that person is under eighteen years of age.] 

[a] Inserted by Taxation Laws (Amendment) Act, J975 (4t of 1975), S 120 (7-8- 
1975). 

OBJECTS AND REASONS 
See imder Section 35A 

*[36, Power regarding discovery, production of evidence, etc.— (1) The 
Gift-tax Officer, the Appellate Assistant Commissioner, ^[the Commissioner 
(Appeals)] the Commissioner and the Appellate Tribunal shall, for the pur¬ 
poses of tins Act, have the same powers as are vested in a court under the 
C^e of Civil Procedure, 1908 (5 of 1908), when trying a suit in respect of 
wie following matters, namely 

(a) 'discovery and inspection; 

(b) enforcing the attendance of any person, including any officer of a bant¬ 
ing company and examining him on oath; 

(c) compelling the production of books of account and other documents; 
and 

(d) issuing commissions, 

(2) Without prejudice to tfie provisions of any Other Taw for the time he- 
mg m force, where a person to whom a summons is issued either to attend 
to give evidence^ or produce books of account or other documents at a cer- 
am place time, intentionally omits to attend or produce the books of 
account or documents at the place or time, the authority empowered to issue 
f'uc summons may impose up<m him such fine not exceeding five hundred 

so levied may be recovered in the man^ 

ner provided in Chapter VII.] 

[a] Substituted for former Section 36 by the Gift Tax (Amendment) Act, 5962 

(53 of 1962), Section 26 (I-4-I963). 

[b] Inserted by the Finance (No. 2) Act 1977 (29 of 1977), S. 39, ScH. V, Part II, 

Item 13 (I0-7-I978). , - , , , 

37. Power to call for informaffon.— WKere, for the purposes of deter- 
m^g the gift-tax payable by any person, it appears necessary for the 
Gift-tax Officer to obtain any statement or information from any person, the 
Gift-tax Officer may serve a notice requiring sucK person, on or before a 
date to be therem specified, to furnish such statement or information on the 
poffits specified in the notice, and that person shall, notwithstanding any- 
Jmng in any law to the contrary, be bound to furnish such statement or in-a 
formation to the Gift-tax Officer i 

' 'i' provided that no legal practitioner shall he hound fo furnish any state-; 
itot or information under this section based on any professional communi¬ 
cations made to him otherwise than as permitted by Section 126 of the 
todian Evidence Act, 1872. 

*'A** In the citattons stands for AIR 

IVot 20] '4 A. M. 15 
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38. Effect of transfer of authorises on pendin|( proceedings.^ WEenaver 
fn respect of any proceeding under this Act any Gift-tax authority ceases to 
exercise Jurisdiction and is succeeded by another who has and exercises such 
Jurisdiction, the authority so succeeding may continue the proceeding from 
the stage at which the proceeding was left by his predecessor, 

®fProvided that the assessee concerned may demand that before the pro¬ 
ceeding is so continued the previous proceeding or any part thereof be re¬ 
opened or that before any order of assessment Is passed against him, he be 
reheard.] 

[a] Proviso added by Act 53 of 1962, Section 20 (1-4-1963). 

*^[39. Computation of period of limitation.^ In computing the period of 
limitation prescribed for an appeal or an application under this Act, the day 
on which the order complained of was served and if the assessee was not 
furnished with a copy of the order when the notice of the order was served 
upon him, the time requisite for obtaining a copy of such order, shall be 
excluded.] 

[a] Substituted by the Gift Tax (Amendment) Act, 1962 <53 of 1962), Section 30 
(1-4-1963). 

40. Service of notice.— (I) A notice or a requisition under this Ad may 
be served on the person therein named either by post or as if it were sumr 
mons issued by a Court under the Code of Civil Procedure, 1908, 

(2) Any such notice or requisition may, in the case of a firm or a Hindu 
undivided family, be addressed to any member of the firm or to the man¬ 
ager or any adult male member of the family, and in the case of a com¬ 
pany or association of persons be addressed to the principal officer thereof, 

®rf3) After a finding of total partition has been recorded by the Gift- 
tax Officer under Section 20 in respect of any Hindu family, notices under 
this Act in respect of the gifts made by the family shall be served on the 
person who was the last manager of the Hindu family, or if such person is 
dead, then on all surviving adults who were members of the Hindu family 
immediately before the partition. 

(4) Where a firm or other association of persons is dissolved, ^ notices 
under this Act in respect of the gifts made by the firm or association may 
be served on any person who was a partner (not being a minor) or member 
of the association, as the case may be, immediately before its dissolution.] 
[a] Sub-sections (3) and (4) Inserted by Act 53 of 1962, Section 31 (1-4-1963). 

41. Prohibition of disclosure of information.— (Omitted by Finance Ael, 
1964 (5 of 1964), Section 52 (e) (I-4-I964).] 

afllA. Publication of information respecting assessees.—H) W Cen¬ 
tral Government is of opinion that it is necessary or expedient in the pub¬ 
lic interest to publish the names of any assessees and any other partumlars 
relating to any proceedings Mor prosecutions] imder this Act in aspect oi 
such assessees. it may cause to be published such names and particulars in 

such manner as it thinks fit, 

®r(2) No publication tinder this section sfiall Be made in relafton fo any 
penalty imjjosed, or any conviction for any offence connected ^wth ^y p 
ceedings, under this Act until the time for presenting an appeal to the ^ A^ 
pellate Assistant Commissioner <*lor, as the case may be. the Commissio^ 
(Appeals)] or to the first Appellate Court, as the case may be. has expii^ 
without an appeal having been presented or the appeal, il presented, nas 

been disposed of.] _ . 

Explanation.— In the ease of firm, company or other 
persons, the names of the partners of the firm, directors, m^aging » 

secretaries and treasurers, or managers of the company, or the mem 
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the association, as the case may be, may also be published if in • 

of the Central Government, the circumstances of the case justify it 1 

[a] Substituted by Finance Act, 1964 (5 of 1964), Section 52 (f) ( 1 - 4 - 3964 ) 

[b] Words "or prosecutions" inserted by T. L. (Amendment) Act 1975 ( 4 i of 107..1 

S. 121 (i) (7-8-1975). * 

[c] Substituted, ibid by S. I2I (II) (7-8-1975). 

[d] Inserted by the Finance Act (No. 2) of 1977 (29 of 19773 <t oa « 

Pt. Ill, Item 14 (10-7-1978). ' V. 


OBJECTS AND REASONS 

Clause 135.—. This clause seeks to amend of the Income-tax 
Section 41A of the Act on the lines of S.O.R. (41 of 1975). 
amendment sought to be made to Sec. 287 


Act by clause 79 ,_ 


*t41B. Disclosure of information respecting assessees.— Where a per¬ 
son makes an application to the Commissioner in the prescribed form for any 
information relating to any assessee in respect of any assessment made 
imder this Act, the Commissioner may, if he is satisfied that it is in the pub¬ 
lic interest so to do, furnish or cause to be furnished the information asked 
for in respect of that assessment only and his decision in this behalf shall be 
final and shall not be called in question in any Court of law.] 

[a] Section 41-B was Inserted by Act 28 of 1960 and substituted as at present 
by the Finance Act, 1964 (52 of 1964), Section 52 (f) (1-4-1964). 


•[410. Return of gifts, etc. not to be valid on certain grounds._ No re¬ 

turn of gifts, assessment, notice, summons or other proceeding, furnished or 
made or issued or taken or purported to have been furnished or made or 
issued or taken in pursuance of any of the provisions of this Act shall be 
invalid or shall be deemed to be invalid or shall be deemed to be invalid 
merely by reason of any mistake, defect or omission in such return of gifts, 
assessment, notice, summons or other proceeding, if such return of gifts, as¬ 
sessment, notice, summons or other proceeding is in substance and effect in 
conformity with or according to the intent and purposes of this Act.] 

[a] Inserted by Taxation Laws (Amendment) Act, 1975 (41 of 1975) S 122 (7-8- 
1975). 

OBJECTS AND REASONS 


Clause 136.— This clause seeks to insert the Income-tax Act by clause 80 SOR 

a new Section 4IC In the Act on the lines (41 of 1975). 
of Section 2926 sought to be inserted In 


42. Bar of suits in civil court.— No suit shall lie in any civil court to 
Bet aside or modify any assessment made under this Act, and no prosecution, 
suit or other legal proceeding shall lie against ®[the Government or] any 
officer of the Government for anything in good faith done or intended to 
be done under this Act. 

[«] Words "the Government or” were inserted after the words "He against" by 
the Finance Act, 1964 (5 of 1964), Section 52 (g) (1-4-1964). 


*[43. Appearance before Gift-fax authorities by authorised representa- 
Bves.— 'An assessee who is entitled to or required to attend before any gift- 
lax authority or the Appellate Tribunal in connecti<m with any proceeding 
under this Act, except where he is required under this Act to attend in per- 
Bon, may attend by a person who would be entitled to represent him before 
any income-tax authority or the Appellate Tribunal under Section 288 of 
Ihe Income-tax Act.] 

[a] Substituted for former Section 43 by Act 53 of 1962, Section 34 (1-4-1963). 

Former Section 43 ran as follows 

* **43. Appearance before Gift-tax authorities by authorised representa* 

^ liyeo.— Any ass^see who Is entitled to or required to attend before any 
« Gift-tax authority or the Appellate Tribunal In connection with any pro* 
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ceeding or inquiry under this Act, except where he is required imder this 
Act to attend in person, may attend by a person authorised by him in 
writing in this behalf, being a relative of, or a person regularly employed 
by, the assessee or a legal practitioner or a charatered accountant or any 
other person having such qualifications as may be prescribed. 

Explanation.. For the purposes of this section,-— 

(a) the expression "a person regularly employed by the assessee” includes 
any officer of a scheduled bank with which the assessee maintains a 
current account or has other regular dealings; 

(b) ’'chartered accountant” means a chartered accountant as defined in 
the Chartered Accountants Act, 1949.” 


*‘r43A. Appearance by registered valuer in certain mattersAny as¬ 
sessee who is entitled or required to attend before any Gift-tax Authority 
or the Appellate Tribunal in connection with any matter relating to the 
valuation of any asset except where he is required under this Act to attend 
in person, may attend by a registered valuer. 

Explanation.— In this section, "registered valuer” has the same mean¬ 
ing as in clause (oaa) of Section 2 of the Wealth-tax Act, 1957.] 

[a] Inserted by Taxation Laws (Amendment) Act. 1972 (45 of 1972), S. 24 (1-4- 
73). 


44. Agreement for avoidance or relief of double taxation witK respect to 
Gift-tax.— ®fThe Central Government may enter into an agreement with 
the Government of any reciprocating country— 

(a) for the avoidance or relief of double taxation with respect fo gift-tax 
payable under this Act and under the corresponding law in force in 
the reciprocating country or 

(b) for exchange of information for the prevention of evadon br avoid¬ 
ance of Gift-tax chargeable under this Act or under the corresponding 
law in force in that country or investigation of cases of such evasion 
or avoidance or 

(c) for recovery of tax under this Act and under the corresponding law 
in force in that country, and may, by notification in the official 
Gazette, make such provision as may be necessary for implementing 
the agreement.] 

Explanation.— The expression "reciprocating country** for the purposes 
of this Act means any country which the Central Government may, by 
notification in the Official Gazette, declare to be a reciprocating country. 

[a] Substituted for certain words by Finance Act, 1972, (16 of 1972), S. 54 (1-4- 
1972). 


®[44A. Rounding off taxable gifts.— The amount assessed in accordance 
with the foregoing provisions of this Act as being the value of all taxable 
gifts shall be rounded off to the nearest multiple of ten rupees and, for tras 
purpose, any part of a rupee consisting of paise shall be ignored 
thereafter, if such amount is not a multiple of ten rupees, then, if the la^ 
figure in that amount is five or more, the amount shall be increased to 
the next higher amount which is a multiple of ten and, if the last 
less than five, the amount shall be reduced to the next lower amount which 
is a multiple of ten and the amount so rounded off shall be ^ 

value of all taxable gifts of the assessee for the purposes of this Act, 


44B. Rounding off tax, etc.— The amount of IS 

fine, or any other sum payable, and the amount of refui^ for 

provisions of this Act, shall be rounded off of 

this purposei where such amount contains a part of a rupee 
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paise, then, if such part is fifty p^se or more, it shall he increased to one 
rupee, and if the part is less than fifty paise, it shall be ignored.] 

[a] Sections 44A and 44B inserted by the Taxation Laws (Amendment) Act, 1970 
(42 of 1970), Section 70 (1-4-1071). 

OBJECTS AND REASONS 


Clause 83 seeks to Insert two new Sec¬ 
tions 44A and 44B in the Gift-tax Act. 

XTnder the new Se^on 44A, the amount 
assessed under the other provisions of the 
Gift-tax Act as being the value of all tax¬ 
able gifts will be rounded off to the near«> 
est multiple of ten rupees. 


Under the new Section 44B, the amount 
of gift-tax, interest, penalty or any other 
g lim payable and the amount of refund 
due, under the provisions of the Gift-tax 
Act will be rounded off to the nearest mul¬ 
tiple of a rupee.—^.O.R. 40 of 70. 


‘45. Act not to apply in certain cases.— The provisions of this Act shall 
not apply to gifts made by- 

fa) a Government company as defined in Section 617 of the Compames Act, 
1956 (I of 1956); 

(b) a corporation established by a Central, Stale or Provincial Act; 

(c) any company (other than a private company as defined in Section 3 of 
the Companies Act, 1956): 

Provided that the affairs of the company or the shares in the company 
carrying more than fifty per cent, of the total voting power were at no time 
during the previous year controlled or held by less than six persons; 

(d) a company which is a subsidiary of and in- which more than half the 
normal value of equity share capital is held by a company referred to 
in clause (c); 

®((da) any company other iHan a company to which clause (c) or clause (d) 
applies to an Indian company in a scheme of amalgamation;] 

(e) any institution or fund the income whereof is exempt from income-tax 
under ^[Section II or Section 12] of the Income-tax Act. 


Explanation 1.— For the purpose of computing tHe number of six per¬ 
sons referred to in the proviso to clause (c), persons who are related to one 
another as husband and wife, brother and sister, brothers, sisters or who 
are lineal descendants or ascendants of one another and persons who are 
nominees of any other person together with that other person shall be treated 
as a single person. 

Explanation 2.-^ For the purpose of clause (da), tHe term ’’amalgama- 
lion” shall have the meaning assigned to it in clause (lA) of Section 2 of 
the Income-tax Act. 

^{Explanation 3.— For tHe removal of doubts, it is Hereby declared that 
fHe exemptiCHi admissible under clause (e) in relation to gifts made by an 
institution or fund referred to m that clause shall not be denied merely on 
either or both of the following grounds, namely:— 

(i) that, subsequent to the gift, any part of the income of the institution 
or ftmd has become chargeable to tax due to non-compliance with 
any of the provisions of Section 11 or Section 12 or Section 12A] of 
'' the Income-tax Act; 


Section 45 


tl) Reassessment proceedings — Writ 
petition against » Petitioner challenging 
notice aft» deven years — In the Inter¬ 
vening p^od petitioner taldng part in the 
Impugnm proceedings — Elaborate corres¬ 
pondence a^tatlng ^ points have passed ^ 
ui the Tacts and circumstance of 'ttie case 
Dt be hdd that there Is any patent 
^.jurl^ctlon in the O. T. O. Jurisdic- 
any lai^ thexeof can be established 



only on some investigation and inquiry “=• 
For this and for the delay on the part of the 
petitioner who took part In the Impugned 
proceedings discretion should not be exer¬ 
cised In favour of the petitioner — Rtile dis¬ 
charged with the direction that points rais¬ 
ed by the petitioner against applicability of 
the Gift Tax Act are substantial and he is 
at liberty to raise them at appropriate 
stag^ (1076) 1 Tax Cas 55 (61). 
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(ii) that, under clause (c) of sub-section (1) of Section 13 of the Income- 
tax Act, the exemption under ®ISection H or Section 12] of that Act 
is denied to the institution or fund in relation to any income arising 
to it from any investment referred to in clause (h) of sub-section (2) 
of Section 13 of the said Act where the aggregate of the funds invest¬ 
ed by if in a concern referred to in the said clause (h) does not ex*} 
ceed five per cent, of the capital of that concern. 

[a] Inserted by Finance (No. 2) Act, 1967 (20 of 1967), Section 35 (g) (1-4-1967). 

[b] Substituted for the word and figures "Section 11** by the Finance Act, 1972 
(16 of 1972), S. 55 (a) (w.e.t I-4-I972). 

(cj Inserted by Finance (No. 2) Act of 1971 (32 of 1971), S, 37 (e) (1-4-1971). 

[d] Substituted by Finance Act 1972 (16 of 1972), S. 55 (b) (i) (1-4-1972). 

[e] Substituted Ibid, S. 55 (b) (11) (1-4-1972). 

OBJECTS AND REASONS 


"Sub-clause (e) seelrs to amend Section 45 
of the Gift-tax Act which Inter alia ex¬ 
cludes from the purview of the Gift-tax 
Act any gifts made by an Institution or 
fund the income whereof is exempt from 
Income-tax under Section 11 of the In¬ 
come-tax Act Under the amendment, a 
charitable institution or fund will not for¬ 
feit exemption from gift-tax In respect of 
gifts made by St merely because (a) sub¬ 
sequent to the gift, any income of the In¬ 
stitution or fund becomes chargeable to in¬ 
come-tax due to non-compliance with any 
of the provisions of Section 11 of the In¬ 
come-tax Act. relating to the application of 


Income during the accounting year Itselfj 
or (b) the institution or fund forfeits ex¬ 
emption in respect of a part of ite Income 
which arises from investments made In a 
concern in which the founder tbe insti¬ 
tution or fund or his relatives have a sub¬ 
stantial interest, wh»^ the aggregate of 
the funds invested by the in^tution or 
fund In such a concern does not exceed 5 
per cent of the capital of that concern. The 
amendment shall ^ deemed to have come 
Into force with effect from 1st April, 1971 
and will accordingly apply in relation to 
assessments for the assessment year 1971-72 
and subsequent years.”—S. O. R. (32 of 1971). 


46. Power to make rules.^ (1) The Board may, by notiflcafion in the 
Official Gazette, make rules® for carrying out the purposes of this Act, 


(2) In particular, and without prejudice to the generality of the foregoing 
power, rules made under this section may provide for— 


(a) the manner in which the value of any property may Be determined? 

(b) the form in which returns under this Act shall be made and the manner 
in which they shall be verified; 

(c) the form in which appeals and applications under this Act may Be made, 
and the manner in which they shall be verified; 

**l(cc) the circumstances in which, the conditions subject to whicH and the 
manner in which, the Appellate Assistant Commissioner, *{or the Com¬ 
missioner (Appeals)] may permit an appellant to produce evidence 
which he did not produce or which he was not allowed to produce be-; 
fore the Gift Tax OfiScer;] 

(d) the form of any notice of demand under this Act? 

(e) the refunds of gift-tax paid in respect of gifts which are revoked on the 
happening of any specified event which does not depend <»i the will of 
the donor or of any amount paid under section 18? 

'*[(ee) the procedure to be followed in calculating interest payaBIe By asses- 
sees or interest payable by the Government to the assessees under ^y 
provision of this Act, including the rounding off of the period for which 
such interest is to be calculated in cases where such period includes a 
fraction of a month, and specifying the circumstances in which and the 
extent to which petty amounts of interest payable by ass e ssees may be 
ignored; ] 


Seetloa 46 

fl) The applicability of the Act Is extend- cablUty of the Art b not 
ed to all gifts made during the period pre- made after March jJSJ. A 19TO ^dn rra 
scribed in Section 2 (zx) of tk© Act» AppU* 115 (120) i 1960 Andh LT 22 (PB)* 
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(f) the areas for which lists of valuers may he drawn up; 

' (g) any other matter which has to be. or may be, prescribed for the pun 
poses of this Act. 

®[(3) The power to make rules conferred by this section shall include the 
power to give retrospective effect,® from a date not earlier than the date of 
commencement of this Act. to the rules or any of them and, unless the con¬ 
trary is permitted (whether expressly or by necessary implication), no re¬ 
trospective effect shall be given to any rule so as to prejudicially affect the 

Interests of assessees.]. 

*[(41 The Central Government shall cause every rule made under this Act 
to be laid as soon as may be after it is made before each House of Parliament 
while It is in session for a total period of thirty days which may be compris¬ 
ed in one session efor in two or more successive sessions] and, if, before the 
expiry of the session >»[immediately following the session or the successive 
sessions aforesaid] both houses agree in making any modifications in the rule 
or both houses agree that the rule should not be made, the rule shall there¬ 
after have effect only in such modified form or be of no effect, as the c^se 
may be so however, that any such modification or annulment shall be ^th- 
out prejudice to the validity of anything previously done under that rule. J 

(al For Gift Tax Rules. 1958, see G.S.R. 430 d. 27-5-1958. Gazette of India, 31-5- 
1958, Pt. II, Sec. 3 (1). p. 333 (with retrospective effect from 1-4-1958). 

(b] Inserted by Finance Act (16 of 1972), S. 55 (1-4-1973). 

fcl Inserted (in sub-clause (cc) as added by Finance Act (16 of 1972)) after the 
words ‘'Appellate Assistant Commissioner*’ by Finance (No 2) Act of 1977 
(29 of 1977), S. 39, Sch. V, Part HI. Item 12 (10-7-1978). 

[d] Inserted by Act 42 of 1970, Section 71 (with effect from I-4-197I). 

[e] Sub-section (3) substituted by Direct Taxes (Amendment) Act 1974 (26 of 

1974), S. 19 (18-8-1974). 

[f] Substituted by Act 53 of 1962. Section 36 (1-4-1963), 

Ig] Substituted for the words "or in two successive sessions” by Taxation Laws 
(Amendment) Act (41 of 1975), S. 123 (1) (7-8-1975). 

[h] Substituted for the words “in which it is so laid or the session following” 
ibid, S. 123 (il) (7-8-1975). 

OBJECTS AND REASONS 


Yl) Clause 84 seeks to insert a new clause 
fee) in sub-section (2) of Section 46 of the 
31ft-tax Act relating to the powers of the 
>titral Board of Direct Taxes for making 
rules under the said Act. 

The new clause (ee) seeks to 
fche Board to make provisions In the Gin- 
tax Rules laying down the proced^e to be 
followed in calculating the interest cjiarg^ 
able from and payable to assessees under the 
Gift-tax Act. Such rules may 
stone for the rounding off to whole months 


the period for which Interest Is to be cal¬ 
culated and also specify the circumstances 
In which and the extent to which petty 
amounts of Interest payable by assessees 
may ignored.—S.O.R. (42 of 1970). 

(ii) Clause 137.— This clause seeks to 
amend sub-section (4) of Section 46 of the 
Act fn order to bring the provisions there¬ 
of on a par with the formula now follow¬ 
ed for laying rules before Parliament.— 
S.O.R. (41 of 1975). 


•(46A. Power to make exemption, etc., in relation to certain Union ter- 
ritoriea —If the Central Government considers it necessary or expedient so 
lo do for avoiding any hardship or anomaly or removing any difficulty that 
Lv ariL « a rLult of the application of this Act to the Union territories 
of Dadra and Nagar Haveli, Goa, Daman and Diu, and Pondicherry, or m 
the case of the Union territory of Pondicherry, for implementmg any pro^- 
sion of the Treaty of Cession concluded between France and India on the 
9 Mh d«^ of May 1956, the Central Government may, by general or special 
order make an exemption, reduction in rate or other modfication in respect 
of ffift-tax in favour of any class of gifts or in regard to the whole or any 
part of the gifts made by any assesses or class of assessees: 
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Provided that the power conferred by this section shall not be exercis-j 
able after the 31st day of March, 1967, except for the purpose of rescinding 
an exemption, reduction or modification already made.] 

[a] Inserted by the Taxation Laws (Extension to Union Territories) Regulation, 
1963 (Regn. 3 of 1963), Section 3 and Schedule (1-4-1963). 


a[THE SCHEDULE 
(See Section 3) 


Rates of 

'(1) Where the value of all taxable gifts 
does not exceed Rs. 20,000 

(2) where the value of all taxable gifts 
exceeds Rs. 20,000 but does not ex¬ 
ceed Rs. 50,000 

(3) where the value of all taxable gifts 
exceeds Rs. 50,000 but does not ex^ 
ceed Rs, 1,00.000 

(4) where the value of all taxable gifts 
exceeds Rs. 1,00,000 but does not ex¬ 
ceed Rs. 2,00,000 

(5) where the value of all taxable gifts 
exceeds Rs. 2,00,000 but does not ex¬ 
ceed Rs. 5,00.000 

(6) where the value of all taxable gifts 
exceeds Rs. 5,00,000 but does not ex¬ 
ceed Rs. 10,00,000 

(7) where the value of all taxable gifts 
exceeds Rs. 10.00,000 but does not ex¬ 
ceed Rs. 15,00,000 

(8) where the value of all taxable gifts 
exceeds Rs. 15,00,000 but does not ex¬ 
ceed Rs. 20,00,000 

(9) where the value of aU taxable gifts 
exceeds Rs. 20,00,000 

[a] Substituted for former Schedule by 
(with effect from 1-4-1971). 


Giff-tax 

5 per cent, of the value of such gifts. ’ 

Rs. 1,000 plus 10 per cent, of the amount 
by which the value of such gi^ 
exceeds Rs. 20,000j 

Rs. 4,000 plus 15 per cent, of the amount 
by which the value of such gl^ 
exceeds Rs. 50,000; 

Rs. 11,500 plus 20 per cent of the 
amount by which the value of such 
gifts exceeds Rs. 1,00,000? 

Rs. 31,500 plus 25 per cent, of the 
amount by which the value of such 
gifts exceeds Rs. 2,00,000? 

Rs. 1,06,500 plus 30 per cent, of the 
amount by which the value of sudi 
gifts exceeds Rs. 5,00,000; 

Rs. 2.56,500 plus 40 per cent, of the 
amount by which the value of such 
gifts exceeds Rs. 10,000,000; 

Rs. 4,56,500 plus 50 per cent, of the 
amount by which the value of sudbi 
gifts exceeds Rs, 15,00,000; 

Rs. 7,06.500 plxxs 75 per cent, of the 
amount by which the value of such 
gifts exceeds Rs. 20,00,000.] 

Finance Act, 1070 (19 of 1970), Sec. 27 


[THE] glanders and FARCY ACT, 1899 

(ACT Xm OF 1899) 

[The text of the Act printed Here is as on 31-8-1982.] 
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Inspector and Veterinary Practitioner. 
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THE SCHEDULE. — [Bpealed.] 


STATEMENT OF OBJECTS AND REASONS 


’•Sections 5 and 0 of the Glanders and 
Farcy Act, 1879 (20 of 1879), as interpreted 
by the Courts, merely empower an Inspec¬ 
tor appointed under that Act to enter and 


search, with a view to seizure, any build¬ 
ing or place In which, from personal know¬ 
ledge or information taken down in writing, 
he has reason to believe that there b & 
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tose ^ected with Glanders or Parc 7 - These changes Involve certain other an- 
'raey give suchi an officer no power to visit dllary amendments In the Act of 1879. Thus, 
places, sudi as livery stables, for the pur- Section 8 Is imperative as to the Immediate 
pose of ascertaining whether there Is destruction of a horse affected with Gland- 
therein any animal which Is so diseased ers or Farcy; but this is not necessary In 
hnd ought. In the public interests, to be the case of, say, anthrax, to which the law 
jeized and destroyed. The main object of may hereafter be extended, and clause 8 ofi 
the legislation now projKised—see clauses 5 the Bill has, therefore, been drawn In a 
^d 6 of the B1 II«m1s to remove *hia defect modified form. Ag ain , Section 12 must 
in the Iaw< cease to penalise entry or search without 

- - . - . ^ reasonable ground of suspicion, and the cor- 

The expediency of making the Act cap- responding clause now proposed has been 
hble of application, like the Bengal Conta- altered accordingly. Finally, the Act has al- 
jglous Diseases (Animals) Act, 1880 '(Bengal ready been more or less substantially am- 
Act 8 of 1880), to diseases among horses; ended by Acts 12 of 1891 and 15 of 1896 
other than Glanders or Farcy, has at the and in these circumstances, it has been 
same time been brought to the notice of deemed desirable to repeal the whole and 
the Government of India, and a wider to re-enact It with the necessary altera- 
meanlng has, in consequence, been given to tions. The measure has thus taken the form 
the word "disease**, by clause 2 (1) of the of a Bill to consolidate and amend the law 
BlUf ' * relating to Glanders and Farcy.^^-^azette 

of India, 1898, Part V, page 353. 

ACT HOW AFFECTED BT SUBSEQUENT LEGISLATION 

^-Amended by Acts II of 190l! 12 of 1910; 9 of I920j 38 of 1920. 

•—Extended by Regn. 11 of I963i Himachal Pradesh A.L.O., 1948. 

^Adapted by A.O., 1937; 2 AXi.O., &955, 

—Amended 

In Maharashtra by Bom. Act 8 of 1958; Maha. Act 34 of I960, 
in Gujarat by Gujarat Act 15 of 1964; 

In Andhra Pradesh by Andhra Pradesh Act 27 of I960; 
in Madras (Tamil Nadu) by Madras Act 36 of 1965. 

—Extended in Andhra Pradesh by Andhra Pradesh Act 27 of I960. 

—Extended in Bombay by Bom. Act 4 of 1950: Maha. Act 34 of 1960. 

—Extended in Madhya Pradesh by M. P. Act 12 of 1950. 

—Extended In Madras by Mad. Acts 35 of 1949; 22 of 1957. 

—Extended In Orissa by Orissa Act 4 M 1950. 

«<^Extended in Punjab by PunJ. Act 5 of 1950. 

4B^Repealed In part by Acts 10 of 1914; 12 of 1927. 

—Repealed in Orissa by Orissa Act 8 of 1949. 

—Repealed In Mysore by Mys. Acts 14 of 1955; 18 of I96L 

COGNATE ACTS AND PROVISIONS 

!. DouHne Act, V of 1910, 

2. Live-stock Importation Act, IX of 1898. 

3. Penal Code, 1860, Section 289. 

4. Railways Act, IX of 1890, Section 54 (3). 


[THE] glanders and FARCY ACT, 1899 

(ACT Xm OF 1899)a 

f20tK Mar(?H, T899.1 

An A'cf io consolidate and amend fKe law relating fo' Glanders and Farcy. 

Whereas it is expedient to consolidate and amend tKe law relating to 
Slanders and farcy; It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1898, Ft V, 
p. 353; for report of the Select Committee, see ibid, p. 51. 




This Act has been extended to the States merged in the State of—» 
Bombay, see Bom. Act 4 of 1950; 
lAadhya Pradesh, see M. P. Act 12 of I95Dt 
Madras, see MadL Acts 35 of 1949; 22 of 195*/; 


**A’* in the citations stands for ^ 
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Orissa, sec Orissa Act 4 of lybdj 
Punjab, see PunJ. Act 5 of 1950. 

The Act has been repealed in Orissa, by Orissa Animal Contagions Diseases 
Act. 1949 (8 of 1949), Section 42 and in parts of Mysore State by Mysore Ads H 
of 1955 and 18 of 1961. 

The Act has been extended to whole of Maharashtra by Maha. Act 34 I960 

and to the Union territory of Goa, Daman and Diu by Regn. II of 1963. 

1. Short title and extent.— (1) This Act may be called THE GLANDr 
ERS AND FARCY ACT, 1899. 

(2) It extends to the whole of India except «fthe territories which', imme¬ 
diately before the 1st November, 3956, were comprised in Part B States.] 
c[3 • ■ ■ ■ • ] 

[a] Substituted for the words ’Tart B States". Immediately before the 1st Novem¬ 
ber, 1956, the following were the Part B States in India: Hyderebad, Jammu 
and Ka.«hmir, Madhya Bharat, Mysore, Pepsu, Rajathan, Saurashtra and 
Travancore-Cochin. 

{b] The word "and” was omitted by the Repealing and Amending Act. 1914 (10 
of 1914), Section 3 and Schedule II. 

[c] Sub-section (3) was omitted, ibid. 

STATE AMENDMENTS 

Andhra Pradesh; 

For sub-section (2) of Section 1, substitute the following:— 

"(2) It extends to the whole of the State of Andhra Pradesh."—A. P. Act 27 
of I960. Section 4 (30-12-1960). 

Hlmaohat Pradesh: 

Omit sub-section (2) of Section 1—H. P. (Application of Laws) Order, 1948, 
Schedule. 

Maharashtra: 

In sub-section (2). after the words "Part B States”, add the words "Other 
than the Hyderabad Area of the State of Maharashtra".—Maha. Act 34 of 1960, 
Section 3 (a), (30-12-1960). 

2. Definition of "diseased".— (1) In this Act, unless there is anything 
repugnant in the subject or context, "diseased" means affected with gland¬ 
ers or farcy or any other dangerous epidemic disease among horses which 
the *fState Government] may, by notification'* in the ‘^[Official Gazette], spe¬ 
cify in this behalf *'[* • *]. 

(2) The provisions of this Act relating to horses shall apply also to 
®[camels], asses and mules. 

[a] Substituted for "Provincial Govemmoit” by A.L.O., 1950. 

[b] For notifications under this sub-section as amended by Act 11 of 1901, as re¬ 
gards Nainital, Dehra Dun and Saharanpur Districts, see Gazette of India, 
1902, Pt. I, p. 80; as regards Bombay City and Poona Cantonment, see Ibid, 
1904, Pt. I, p. 948; and as regards certain other local areas, see ibid, 1906 , 
Pt. I, p. 205: see also different Local Rules and Orders. 

fc] Substituted for "Local Official Gazette” by A.O., 1937. 

[d] Certain words were omitted by the Repealing Act, 1927 (12 of 1927), 

[e] Inserted by the Glanders and Farcy (Amendment) Act, 1920 (9 of 1920), Sec¬ 
tion 2. 

•[3. Application of Act to local areas by State Government.— (I) The 

**[State Government] may, by notification in the Official Gazette, apply this 
Act or any provision of this Act to any local area, to be specified in such 
notification, within the State. 
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(2) in any such notification the MState Government] may further dir* ii 
that the Act or any provision so applied shall apply in respect of— 

(a) aU or any of the diseases mentioned or specified in a notification unoer 
Section 2, sub-section (1). 

(b) all animals or any class of arximals mentioned in Section 2, sub-s (2) ] 

[a] Substituted for the original section by the Glanders and Farcy (Amendment 

Act, 1920 (9 of 1920), Section 3. 

[b] Substituted for "Provincial Government” by A.L.O., 1950. 


Seaflon SA 


STATE AMENDMENT 


Tamil Nadoi 

After Section 3, insert the following;— 

•l-A. Power to vaccinate and regulate movement of horses.— The State Gov¬ 
ernment may, for the purpose of preventing the outbreak or spread of all or any 
of the diseases specified in a notification under sub-section (1) of Section 2 in or 
from any area in the State, by notification,— 

(a) direct that all persons keeping horses in such area shall have them compul¬ 
sorily vaccinated in accordance with such rules as may be prescribed; or 

(b) prohibit or regulate, subject to such restrictions and conditions as may be 
prescribed, the bringing into the State, otherwise than across a customs fron¬ 
tier as defined by the Centra] Government, or transport within the State, 
of any horse which is diseased or which is not vaccinated against South 
African Horse-sickness or of any product or part or carcass of any such 

horse or of any fodder, bedding or other thing used in connection with such 
horse. 

<c) Nothing contained in this section shall apply to any animal belonging to, or 
under the control or possession of, the Armed Forces of the Union.”— T N 
Act 39 of 1965, Section 2 (2-2-1966). 


4. State Government to appoint Inspectors.— flj When this Act has 

been so apj^ied to a local area, the ®[State Government] may, by notifica¬ 
tion in the “[Official Gazette], appoint such persons as it thinks fit to be In¬ 
spectors under this Act and to exercise and perform, within the whole of 
the local area or such portions thereof as it may prescribe, the powers con¬ 
ferred and the duties imposed by this Act on such officers. 

(2) Every person so appointed shall be deemed to be a public servant 
within the meaning of the Indian Penal Code. 

[a] Substituted for "Provincial Government” by A.L.O., 1950. 

[b] Substituted for "Local Official Gazette” by A.O., 1937 . 


STATE AMENDMENTS 

Oajarat; 

In Section 4 as applied to Gujarat, in sub-seetton (1), words "or the Commis- 
aioner”, and "or he” at the two places they occur, shall be deleted.—Guj. Act 15 
of 1994, Section 3 and Schedule (15-6-1964): Bom. Act 8 of 1958. 


Maharashtra: 


In sub-section (I) of Section 4,— 

(1) after the words "State Government”, insert the words "or the Commissioner”; 
(tt) for the words "as It thinks fit” and "as it may prescribe”, substitute the 
words "as It or he thinks fit” and "as it or he may prescribe”, respectively. 
—Bom. Act 8 of 1658. Schedule as amended by Notfn. No. RA 6035-R. D/- 
18-12-1958. Bom Gaz., 25-12-1958, Pt IV-B, p. 1580: Maha. Act 34 of 1960. 


Section 2 (30-12-1960). 





'A 



8. Power of entry and search.— Within the local limits for which he 
so appointed, any such Inspector as aforesaid may, subject to sneh rules 
Estate Government] may make in this behalf, enter and search any 
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field, building or other place for the purpose of ascertaining whether there 
is therein any horse which is diseased. 

(a] Substituted for ’’Provincial Government” by A.L.O., 1950. 

Note.— Sections 5 and 6 of the Glanders and Farcy Act, 1879 (20 of 1879), mere¬ 
ly empowered an inspector appointed under that Act to enter and search, 
with a view to seizure, any building or place in which, from personal 
knowledge or information taken down in writing, he had reason to believe 
that there was a horse affected with Glanders or Farcy. No power was 
given to such an officer to visit places such as livery stables, for the pur¬ 
pose of ascertaining whether there was therein any animal which was so 
diseased and ought, in the public interests, to be seized and destroyed. This 
and the next sections remove this defect in the law. 

6. Power of seizure.— Within such limits as aforesaid, the Inspector 
may seize any horse which he has reason to believe to be iseased. 

7. Horse fo be examined by Veterinary Practitioner.— (1) On any sucK 
seizure as aforesaid, the Inspector shall cause the horse seized to be examin¬ 
ed as soon as possible by such Veterinary Practitioner as the ®{State Gov¬ 
ernment] may appoint in this behalf: 

Provided that, when the Inspector is also a Veterinary Practitioner so 
appointed, he may make the examination himself. 

(2) For the purposes of the examination, the Veterinary Practitioner may 
submit the horse to any test or tests which the ®{State Government] may 
prescribe. 

[a] Substituted for "Provincial Government” by A.L.O., 1950. 

OBJECTS AND REASONS 

"It has been suggested that the law should have at the same time made an addition to 
recognise the malleln test for glanders as the rule-making clause (14) so as expressly 
being the most reliable at present known; to take power for the Local Government to 
but new and improved tests may be discover- regulate the use of tests and the isolation of 
ed hereafter, and it seems to us inadvisable horses while subjected to them, and to pro- 
that the Act itself should lay down any vide for recovering the expenses incidental 
particular one. We have however amplified to any necessary detention from the owners 
cl. 7 of the Bill In order to admit of the appli- or persons in charge of the horses tested.”— 
cation of such tests as the Local Government S.C.R. 
may from time to time prescribe, and we 

STATE AMENDMENTS 

Gujarat; 

In Section 7 as applicable to Gujarat, delete the words "or the Commis¬ 
sioner”.—Guj. Act 15 of 1964, Section 3 and Schedule (15-5-1964); Bom. Act 8 of 
9958. 


After the words "State Government” at both the places where they occur, in¬ 
sert "or the Commissioner”.— Bom, Act 8 of 1958. Schedule as amended by Noti¬ 
fication No. R.A. 6035-R, dated 18-12-1958, Bom. Gazette, 25-12-1958, Pt. IV-B. 
p. 1580; Maha. Act 34 of 1960 Section 2 (30-12-1960). 

8, Horse to be destroyed if found diseased: otherwise restored.— G) 
the Veterinary Practitioner certifies in writing that the horse is diseased, the 
Inspector shall cause the same to be immediately destroyed; 

Provided that, in the case of any disease other than glanders or 
horses certified to be diseased as aforesaid may, subject 
the »[State Government] may make in this behalf, be either 
otherwise treated or dealt with as the Veterinary Practitioner may deem ne- 


cessa^.f^^ after completing the examination, 

not certify that the horse is diseased, the Inspector shaU at once d^ver tn 

same to the person entitled to the possesrion thereof. 

[a] Substituted for "Provincial Government by A.L.O., 195U. 
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9. When horse diseased, place where it has Keen to he disinfected, etc._ 

When any diseased horse has been in any building, shed or other enclosed 
place, or in any open lines, the Inspector may issue a notice to the owner 
of t^ building, shed, place or lines, or to the person in charge thereof, 
directing him to have the same disinfected and the internal fittings thereof,' 
or such other things found therein or near thereto as the Estate Govern¬ 
ment] may by rule prescribe, destroyed, 


(2) On the failure or neglect of such owner or other person as aforesaid 
lo comply with the notice within a reasonable time, the Inspector shall cause 
the building, shed, place or lines to be disinfected and the fittings or other 
things to be destroyed, and the expense (if any) thereby incurred may be 
recovered from the owner or other person as if it were a fine. 

[a] Substituted for ‘'Provincial Government" by A.L.O., 1950. 


10. Owner or person in charge of diseased horse to give notice._ The 

owner or any person in charge of a diseased horse shall give immediate in- 
foimalion of the horse being diseased to the Inspector or to such authority 
as the ®[State Government] may appoint in this behalf. 

[a] Substituted lor 'ProvlDcial Government” by A.L.O., 1950 . 


Gujarat 9 


STATE AMENDMENTS 


In^ Section 10 as applicable to Gujarat, delete the words "or the Commis¬ 
sioner”.—GuJ. Act 15 of 1964, Section 3 and Schedule a9-‘5-tfi64): Bom. Act 8 of 
1958. 

Maharashtra 3 


After the words “State Government”, insert “or the Commissioner”.—Bom. Act 
8 of 1958, and Schedule as amended by Notification No. R.A, 6035-R, dated 18-12- 

(^2^1960)^^* ’ P* Maha. Act 34 of I960, Section 3 

Orissa: 


« application to the States merged in the State of Orissa, in Section 10, 

Mter the word “Inspector”, insert the words "the Officer-in-Charge of a police- 
station.”—Orissa Act 4 of 1950, Section 4 and Schedule (3-3-1950). 


1 . against removal, without license, of horse which has 

been ^th diseased horse.— No person in charge of any horse which has 
teen m the same field, building or place as, or in contact with, a diseased 
horse, shall remove such horse except in good faith for the purpose of pre- 
venting infection, or under a license to be granted by the Inspector and sub* 
ject to the conditions of the license, 


12. Vexatious entries, searches and s^zures.— (1) Whoever, Being an 
Inspector appomted under this Act, vexatiously and unnecessarily enters or 
parches any field, building or other place, or seizes or detains any horse on 
the pretence that it is diseased, shall be punishable with imprisonment for 
a term which may extend to six months, or with fine which may extend to 
five hundred rupees or with both, 

(2) No prosecution imder this section shall be instituted after the ex- 
l^ry of three months from the date on which the offence has been commit¬ 
ted 

13. Penalty for refusing fo comply vrith notice under Section 9, or for 

t Hemovlng horse contrary to Section 11,— Whoever refuses or neglects lo 
ply with any notice issued by the Inspector under Section 9, or removes 
horse in contraventlcm of Section 11, shall be punishable with imprison- 
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ment for a term whlcH may extend to one month, or with fine whi«h may 
extend to fifty rupees, or with both- 

STATE AMENDMENT 

Tamil Nadn i 

In Section IS, after the word "Whoever", add the words, figure and letter 
"falls to comply with or contravenes the terms of any notification issued under 
Section 3-A, or**—T. N. Act 3B of 1965, Section 3 (2-2-1966). 

14. Power to make rules.— (1) The *rstate (jovemment] may maka 
rules to carry out the purposes and objects of this Act. 

(2) In particular and without prejudice to the generality of the loregor 
ing power, such rules as aforesaid may— 

(a) regulate entries, searches and seizures by Inspectors under this Act; 

(b) regulate the use of tests and the isolation of horses subjected thereto, 
and provide for recovering the expense of detaining, isolating and test* 
ing horses from the owners or persons in charge thereof as if it were 
a fine; 

(c) regulate the destruction or treatment, as the case may be, of horses 
certified under Section 8 to be diseased, and the disposal of the car¬ 
casses of diseased horses; 

(d) regulate the disinfecting of buildings and places in which diseased 
horses have been, and prescribe what things found therein or near 
thereto shall be destroyed; and 

(e) regulate the grant of licenses under Section 11 and the conditions on 
which those licenses shall be granted. 

(3) All rules imder this section shall be published in the **rOfficiaI 
Gazette], and, on such publication, shall have effect as if enacted by this 
Act. 

(4) In making any rule under this section, the “[State Government] may 
direct that a breach of it shall be pimishable with imprisonment for a term 
which may extend to one month, or with fine which may extend to fifty 
rupees, or with both. 

fa] Substituted for "Provincial Government” by A.L.O., 1650 
[b] Substituted (or "Local Official Gazette” by A.O., IQ^’O 

STATE AMENDMENTS 

Maharashtra; 

In Section 14,—• 

(i) in sub-section (I), for the words "may make rules”, substitute the words 

"may by notification In the Official Gazette, make rules”; and 

(ii) for sub-section (3), substitute— 

"(3) All the rules made under this section shall be laid for not less than 
thirty days before each House of the State Legislature as soon as possible 
after they are made, and shall be subject to such modifications as the State 
Legislature may make, during the session in which they are so laid or 
session immediately following, and pubUsU in the Official Gazette”— Maha. 
Act 34 of 1960, Section 3 £30-12-1960) 


Tamil Nadn: 

In Section 14, In sub-sectlon (2),— 

(i) in clause (d), omit word "and” at the end; and 

(ii) in clause (e), add the word "and” at the end; and 

(iii) after clause (e), add the following clausew 

"(f) provide for aU matters expressly required or allowed by this Act to 
be prescribed.”—T. N. Act 36 of 1965, Section 4 (2-2-1966). 

15. Appointment of same person to be both 
Practitioner.- Any Veterinary Practitioner may be appomted by 
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Estate Government] to be both Inspector and Veterinary Practitioner for 
all or any of the purposes of this Act or of any rule thereunder. 

[a] Substituted for “Provindal Government” by A.L.O.. 

STATE AMENDMENTS 

GnJarati 

In Section 15, as applicable to Gujarat, omit the words "or the Commls- 
iToner.”«»Oul. Act ts of 1664, Section 3 and Schedule (15>5-1964): Bom. Act 8 of 
1958. 

Maharashtra i 

After the words "State Government”, insert ‘'or the Commissioner”.— Bom. 
Act 8 of 1058, Schedule (as amended by Notification No. RA. e035-R, dated 18-12- 
1958, Bom. Gaz., 25-12-1958, Pt IV-B, p. 1580); Maha, Act 34 of 1960, Section 2 
(30-12-1060). 

16. Protection to persons acting under Act,— No suit, prosecution or 
other legal proceeding shall lie against any person for anything which is, in 
good faith, done or intended to be done under this Act. 

17. Repeal.—[Repealed by the Repealing and Amending Act, 1914 (X of 
1914), section 3 and Schedule II.] 

The Schedule.—^Enactments repealed.] [Repealed by the Repealing and 
Amending Act, 1914 (X of 1914), section 3 and Schedule II.] 


ITHE] GOA, DAMAN AND DIU (ADMINISTRATION) ACT, 1962 

(ACT I OF 1962) 

(The text of the Act printed here is as on 3I-8-I982.] 

CONTENTS 


SECTIONS 

1. Short title Md CommeDcemenl. 

2. Definitions. 

8. Representation In the House of the Peo« 
pie. 

4. Officers and functionaries In relation to 
Goa, Daman and Dlu. 

6. Continuance of existing laws and their 
adaptation. 


6. Power (o extend enactments to Goa. 

Daman and Dlu. 

7. [Rpesled.] 

8. Power to construe laws. 

9. Validation of certain action and in* 

demnity of officers for certain acts. 

10. Power to remove difficulties, 

11. Repeal and saving. 


STATEMENT OF OBJECTS AND REASONS 


On the acquisition of the territories of 
Goa, Daman and Dfu with effect from the 
20th December, 1981, these territories have, 
by virtue of sub-clause (c) of clause (3) of 
Article 1 of the Constitution, been compris¬ 
ed within the territory of India from that 
date and they are being administered as a 
Union territory by the President through an 
Administrator In accordance with Article 239 
of the Constitution. 

_ It wae necessary to take Immediately 
certain cmuequentlal measures In regard to 
tte administration of Gm, Daman and Dlu, 
for example, continuance of existing laws 
■od provision of indemnity to the Admln- 
Rytor and his subordinates against action 
•■tel by them In good faith. These pro- 
po^fhave to be given effect to by a law 
w Panmment as Parliament was not in ses- 
■oti 6^. as it was considered necessary to 


take Immediate action, the Goa, Daman and 
Diu (Administration) Ordinance, 1962 (No. 2 
of 1962) was not promulgated to provide for 
these administrative measures. 

3. The present Bill seeks to replace the 
Ordinance by an Act of Parliament. It seeks 
to make provisions relating to the appoint¬ 
ment of officers, continuance of existing laws 
until amended or repealed, extension of en¬ 
actments in force In a State to Goa, Daman 
and Diu and also to make provisions for in¬ 
demnity of the Administrator and his offi¬ 
cers against action taken by them In good 
faith. The Bill further provides for the 
representation of the Union territory of Goa, 
Daman and Dlu In the lok Sabha and for 
extension of the Jurisdiction of the High 
Court at Bombay to the Union territory.— 
Gazette of India, 13-3-1962, Pt H, See. 2, 
Extra, p. 8, 
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ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Repealed in part by Act 16 of 1964, 


[THE] GOA, DAMAN AND DIU (ADMINISTRATION) ACT, 1962 

^ ]ACT I OF 1962^)® 

[27th Marcfi, 1962.] 

An Act to provide for the administration of the Union territory of Goa, Daman 
and Diu and for matters connected therewith. 

Be it enacted by Parliament in the Thirteenth Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1962, Extra, Pt 11, 
Sea 2, page 8. 

1. Short title and commencement.— (1) THis Act may be called THE 
GOA, DAMAN AND DIU (ADMINISTRATION) ACT, 1962. 

(2) It shall be deemed to have come into force on the 5th day of March. 
1962. 


2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "Administrator** means the Administrator of Goa, Daman and Diu apr 
pointed by the President under Art 239 of the Constitution; 

(b) "appointed day** means the twentieth day of December, 1961; 

(c) "Goa, Daman and Diu** means the Union territory of Goa, Daman and 
Diu. 


3. Representation in the House of the People.— (1) There shall be allot¬ 
ted two seats to the Union territory of Goa, Daman and Diu in the House of 
the People, 

(2) In the Representation of the People Act, 1950,— 

(a) in section 4, in sub-section (1), after the words **fo Dadra and Nagar 

Haveli’*, the words "to Goa, Daman and Diu** shall be inserted; 

(b) in the First Schedule,—■ 

(i) after entry 22, the following entry shall be inserted, namely:— 

"23. Goa, Daman and Diu...iTT..2**; 

(ii) entries 23 and 24 shall be renumbered as entries 24 and 25, respec-: 
tively. 

(3) In the Representation of the People Act, 1951, in section 4, after the 
words "to Dadra and Nagar Haveli”, the words "to Goa, Daman and Diu** 
shall be inserted. 

4. Officers and functionaries in relation to Goa, Daman and Diu.— With¬ 
out prejudice to the powers of the Central Government to appoint from time 
to time such officers and authorities as may be necessary for the administra¬ 
tion of Goa, Daman and Diu, all judges, magistrates and other officers and 
authorities who, immediately before the commencement of this Act, were 
exercising lawful fimctions in connection with the administration Of Goa, 


Section 4 

(1) Sections 4, 5 of the Act and the provi¬ 
sions of Ordinance 2 of 1962 came into force 
on 5th March, 1962. The import licence to the 
petitioner was issued on 12th February, 1962, 
After the liberation of Goa, on 11-12-1981 
the Portuguese laws were not in force and, 
therefore, the petitioner could not take re¬ 
course to the Portuguese laws for the vali¬ 
dity of his licence. The Chief Civil Ad¬ 
ministrator Goa, is subordinate authority to 
the Government of India and is bound to 
obey the directions of the Central Govern¬ 
ment. He has no authority to issue Import 
licence in disregard of the directions of the 
Central Government. Such a licence would 


not confer any right on the petitioner. A 
1975 SC 1208 a213) : 1975 UJ (SC) 310. 

(2) An officer or an employee of the Gov¬ 
ernment working in Union Territory is ^ 
employee of the central Government as he 
Is appointed by the President, for purpose of 
his appointment as "estate ofaccr** under 

S. 3 of Public Premises (Eviction of Un¬ 
authorised Occupants) Act (1971) S. 4 of G^ 
Daman and Diu (Administration) Act makes 
the whole position clear by showing 
the officers and authorities for the Ad¬ 
ministration of Goa, Daman and Diu are to 
be appointed by the Central Govemm^t 
which means President under S» 3 (8) (b) ol 
General Clauses Act. A 1975 Goa 19 (23). 
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Daman and Diu or any part thereof, shall, unless otherwise directed at any 
time by the Central Government in relation to any such judge, magistrate or 
other officer or authority, or until other provision is made by law, continue 
to exercise in connection with such administration their res'^pective functions 
in the s^e manner and to the same extent as before such commencement 
with such altered designation, if any, as that Government may determine. 

5. Continuance of existing laws and their adaptation.— (11 All laws in 
force immediately before the appointed day in Goa, Daman and Diu or any 
part thereof shall continue to be in force therein until amended or repealed 
by a competent Legislature or other competent authority. 

(2) For the purpose of facilitating the application of any such law in tf ]- 
ation to the administration of Goa, Daman and Diu as a Union territory and 
for the purpose of bringing the provisions of any such law into accord with 
the provisions of the Constitution, the Central Government may, within two 
years from the appointed day, by order, make such adaptations and mod’fica- 
tions, whether by way of repeal or amendment, as may be necessary or ex¬ 
pedient and thereupon, every such law shall have effect subject to the adapta¬ 
tions and modifications so made. 

6. Power to extend enactments to Goa. Daman and Diu.— Th^ Central 
Government may, by notification in the Official Gazette, extend with such 
restrictions or modifications as it th'nks fit to Goa. Daman and Diu any 
enactment wh’ch is in force in a State at the date of the notification^ 

[a] For such notifications, see SO. 847. Gazette of India, 1962, Pt. 11. Sec. 3 (u). 

Extra, page 517; S.O. 2734 and S.O. 2735. Gazette of India. 1962. Pt. II. Sec 3 

(ii), Extra, page 1991 and Gazette of India, 25-3-1967, Pt II, Sec. 3 (i), page 
471. 

7. Extension of the jurisdiction of Bombay High Court to Goa, Daman and 
^u.-HRepealed by the Goa, Daman and Diu Judicial Commissioner’s Court 
(Declaration as High Court) Art. 1964 (16 of 1964). section 8 (16-12-1964/. 1 

Note: Now by Act 26 of 1981, a Bench of Bom. H. C. has been estabUshed 
at Pana.ii. 


Section 5 

(1) Portuguese Code ceased to be general 
law after appointed day i. e.. 20-12-1961. A 
1969 Goa 124 (128). 

(2) Sections 4 and 5 of the Act and the 
provisions of Ordinance 2 of 1962 came into 
force on 5th March 1962. The import licence 
to the petitioner was issued on 12th Feb. 1962 
After the liberation of Goa, on 11-12-1961 
the Portuguese laws were not in force and 
therefore, the petitioner could not take 
recourse to the Portuguese laws for the 
validity of his licence. A 1975 SC 1208 
(1213) i 1975 DJ (SC) 310. 

(3) Appointment of Government em¬ 
ployee to old designated post after libera¬ 
tion of Goa — Service conditions — Gov¬ 
erned by Indian Service Rules and not Por¬ 
tuguese Rules — Compulsory retirement at 
age of 58 yeans, held valid. 1980 Lab IC 1147 
(1149) (Goa). 

(4) By virtue of its adoption by Parlia¬ 
ment imder Section 5, Portuguese Code be¬ 
came special or local law. A 1968 Goa 124 
(128). 

(5) When the laws of a merged State are 
•dapted by an Act or Parliament, they be- 
cotne Indian laws for all purposes and stand 


in the same footing as any other law ir 
force in India, binding equally on the 
as well as on the citizens. Hence the De¬ 
cree and Portaria by which a conca-;sior. was 
granted to petitioners by the Portugue.''’e 
Government to set up a Thermo Electric 
Power Station is a valid conce.ssion granted 
by Indian laws, binding on the Govern¬ 
ment of India. A 1972 Goa 33 (36. 37). 

(6) Under Section 5 (1), Goa Daman and 
Diu (Administration) Act (1962) laws in 
force in the territories were saved — How¬ 
ever under Section 4 (1), Goa, Daman and 
Dm (Laws) No. 2 Regulation (1963) cor¬ 
responding laws stood repealed — Reading 
of the two provisions shew that law relat¬ 
ing to pre-emption under Art. 1566 of Por¬ 
tuguese Civil Code was saved as neither 
Section 44 nor any other section in T P. 
Act dealt with right of pre-emption. A 1970 
Goa 143 (143). 

Section 6 

(1) The expression "enactment in force in 
a State" in S. 6 does not mean "an enact¬ 
ment passed by a State Assembly". The 
Central Government is empowered to extend 
a central enactment to the Union territory 
of Goa. A 1975 Goa 19 (22). 


^ *‘A'* in the citations stands for AIR 

[Vol. 20] 4 A. M. 16 


4 
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8. Power lo consfrue laws.— For the purpose of facilitating the applica¬ 
tion of any law in relation to Goa, Daman and Diu, any Court or other au¬ 
thority may construe any such law in such manner not affecting the sub¬ 
stance, as may be necessary or proper to adapt it to the matter before the 
Court or other authority. 


9. Validation of certain action and indemnity of officers for certain acts.— 

(1) All things done and all action taken (including any acts of executive au¬ 
thority, proceedings, decrees and sentences) in or with respect to Goa, Daman 
and Diu on or after the appointed day and before the commencement of this 
Act, by the Administrator or any other officer, whether civil or military, or 
by any other person acting under the orders of the Administrator or such 
officer, which have been done or taken in good faith in a reasonable belief 
that they were necessary for the peace and good government of Goa, Daman 
and Diu shall be as valid and operative as if they had been done or taken 
in accordance with law. 

(2) No suit or other legal proceeding whatsoever, whether civil or cri- 
mmal, shall lie in any Court of law against the Administrator or any other 
officer of Government, whether civil or military, or against any other person 
acting under the orders of the Administrator or such other officer, for, or on 
account of, or in respect of, anything done or any action taken in Goa, Daman 
and Diu or any part thereof on or after the appointed day and before the 
commencement of this Act which has been done or taken in good faith and 
in a reasonable belief that it was necessary for the peace and good govern¬ 
ment of Goa, Daman and Diu: 

Provided that if any such suit or other legal proceeding has been institut¬ 
ed before the commencement of this Act, it shall, on such commencement, 
abate. 


10. Power to remove difficulties.— (1) If any difficulty arises in giving 
effect to the provisions of this Act or in connection with the administration 
of Goa, Daman and Diu, the Central Government may, by order, make such 
further provision as appears to it to be necessary or expedient for removing 
the difficulty.^ 

(2) Any order under sub-section (1) may be made so as to be retrospective 
to any date not earlier than the appointed day. 

[a] For such Orders, see Gazette of India, 1962, Pt. TI, Sec. 3 (ii), Extra, pp. 517 
and 2396 and Gazette of India, 1965, Pt. II, Sec. 3 (il), p. 528; Gazette of 
India, 1966, Pt. II, Sec. 3 (ii), p. 1299. 


11. Repeal and saving.— (1) The Goa, Daman and Diu (Administration) 
Ordinance, 1962, is hereby repealed. 


Section 9 

(1) As between the subjects and the new 
Sovereign the old laws did not continue 
during the period between 20th of Decem¬ 
ber. 1961 and 5th of March, 1962 and hence 
things done and action taken by various au¬ 
thorities during that period were validated 
as if they had been done or taken in ac¬ 
cordance with law. Hence the order dated 
8th January, 1962, of the Military Governor 
dispensing with services of staff employed 
bv Air Transport Service of Portuguese 
India stands validated even if originally it 
suffered from any legal lacuna. A 1969 Goa 
76 (84) 9 1969 Lab IC 942. 

Under S. 7 of the Opdfnance 5 of 1982 
cur Section 0 ef the Act, tne scope of validS'^ 


ion is limited to such acts which were done 
n good faith and with the reasonable be- 
ief that ^ey were necessary for peace and 
»ood Government. The validation was 
ntended to protect breaches of directions 
ssued by the new sovereign. Where the 
icence was issued in contravention of law- 
'ul directions given by the Government of 
hdia, it cannot be said that the licence was 
sued in good faith or in a reasonable be- 
ief that It was necessary for the peace and 
rood Government of Goa, Daman and Diu. 
^ 1975 SC 1208 (1213) J 1975 UJ (SC) 310. 


(3) Revalidation — Original licence de¬ 
fective — Mere extension of duration (m 
licence could not cure defect. A 1975 
1208 (1214) : 1975 UJ (SC) 310. 
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(2) Notwithstanding such repeal, anything done or any action take in 
exercise of any of the powers conferred by or under the said Ordinance shall 
be deemed to have been done or taken in exercise of the powers conferred 
by or under this Act. 


{THEl GOA, DAMAN AND DIU JUDICIAL COMMISSIONER’S COURT 

(DECLARATION AS fflGH COURT) ACT, 1964 

(ACT 16 OF 1964) 

(The text of the Act printed here is as on 31-8-1982.] 

CONTENTS 


SECTIONS 

1. Short title and commencement. 

2. Definition. 

3. Declaration of Goa. Daman and Dfn 

Judicial Commissioner’s Court as High 
Court for certain purposes. 

4. Appeals to Supreme Court not to be 

barred on account of judgment etc., 
being of a single Judge. 

STATEMENT OF OBJ 


5. Appeals to Supreme Court from jude- 

ment, decree, etc., passed or made by 
Judicial Commissioner’s Court. 

6 . Exceptions and modifications subject to 

which provisions of Chapter V of Part 
VI of the Constitution apply to the 
Judicial Commissioner’s Court. 

7. Appeals to He to Supreme Court from 

judgment, decree, etc., passed by Tii- 
bunal de Reiacao. 

8. Repeal of Section 7 of Act 1 of 1962. 

S AND REASONS 


Under the Goa, Daman and Diu (Judicial 
Commissioner’s Court) Regulation. 1963, a 
Court of Judicial Commissioner has been 
constituted for the Union territory of Goa, 
Daman and Diu. It is the highest Court of 
Appeal replacing the existing Court of Ap¬ 
peal (Tribunal de Reiacao) in that territory. 
Article 241 (1) of the Constitution provides 
that Parliament may by law declare any 
Court in a Union territory to be a High 
Court for all or any of the purposes of the 
Constitution. In the absence of such a dec¬ 
laration, the Judicial Cprnmlssioner’s Court 
will not be competent to exercise the 
powers of a High Court and no appeal will 
He to the Supreme Court. The Bill accord¬ 
ingly seeks to declare the Judicial Commis¬ 
sioner’s Court for Goa, Daman and Diu to 
be a High Court for certain purposes and to 
apply thereto provisions of Chapter V of 
Part VI of the Constitution with certain ex¬ 
ceptions and modifications. 


2 Provision has also been made for ao- 
peals to the Supreme Court again.=:'r judg¬ 
ments, decrees and orders of the Tribunaa dc 
Reiacao: 

(a) passed before 20th December, 196i. in- 
respect of which appeals lay to the 
superior Courts in Portugal, and 

(b) passed on or after 20th December, 1961, 
in respect of which appeals could not 
be preferred in the absence of ne¬ 
cessary provisions. 

3. Constitution of the Judicial Commis¬ 
sioner’s Court has rendered superfluous the 
provisions of section 7 of the Goa Daman 
and Diu (Administrationj Act, 1962. enabling 
the Central Government to extend the juris¬ 
diction of the High Court at Bombay to the 
Union territory of Goa. Daman and Diu 
Section 7 of the said Act is, therefore, being 
repealed.—Gazette of India, 28-12-1963, Pt. II. 
S^. 2, Extra, p. 1016. 


GOA, DAMAN AND DIU JUDICIAL COMMISSIONER’S COURT 
(DECLARATION AS HIGH COURT) ACT, 1964 

(ACT 16 OF 1964)* 


(16th May, 1964] 

’Aty Aci to declare the Judicial Commissioner’s Court for Goa, Daman and Diu 
to be a High Court for certain purposes of the Constitution. 

Be it enacted by Parliament in the Fifteenth Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 28-12-1963, Pt. II, 
! Sec. 2, Extra, p. 1016. 

1 . Short title and commencement.— (1) This Act may be called TTTE 

Goa, daman and diu judicial commissioner’s court (declara-: 

TION as HIGH COURT) ACT, 1964. 


Section 1 26 of 1981. gives a death-knell to this Act. 

(1) High Court of Bombay (Extension of This Act is of mere academic interest now 
Jurisdiction to Goa, Daman anci Diu) Act, though It baa not spedflcal^ repealed 
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(2) It shall be deemed to have come into force on the date of commence¬ 
ment of the Goa, Daman and Diu (Judicial Commissioner’s Court) Regulation, 
1963“ 

[a] The said Regulation came into force on 16-12-1963. See Gazette of India, 
16-13-1963, Pt. II. Sec. 8 (1), Extra, p. 867. 


2. Definition.— In this Act, "article” means an article of the Constitution# 


3. Declaration of Goa, Daman and Diu Judicial Commissioner’s Court as 
High Court for certain purposes.— The Court of the Judicial Commissioner 
for the Union territory of Goa, Daman and Diu (hereinafter referred to as the 
Judicial Commissioner’s Court) is hereby declared to be a High Court for the 
purposes of Articles 132, 133 and 134. 


4. Appeals to the Supreme Court not to be barred on account of Judg¬ 
ment, etc., being of a single Judge.— An appeal shall lie to the Supreme 
C-urt under the provisions of Article 133 from any judgment, decree or 
final order of the Judicial Commissioner’s Court notwithstanding that such 
judgment, decree or final order is that of a single Judge. 


5. Appeals to Supreme Court from Judgment, decree, etc., passed or made 
by Judicial Commissioner’s Court.— Subject to any rules made under Article 
14!5 or any other law as to the time within which appeals to the Supreme 
Court are to be entered, an appeal shall lie to that Court from a judgment, 
decree or final order of the Judicial Commissioner’s Court, under the provi¬ 
sions of Article 132 or Article 133, or from a judgment, final order or sen*; 
tence of such Court under the provisions of Article 134: 

Provided that an appeal may be preferred within ninety days from the 
date of passing of this Act from a judgment, decree, final order or sentence 
passed or made by the Judicial Commissioner's Court before that date. 


6. Exceptions and modifications subject to which the provisions of Chap¬ 
ter V of Part VI of the Constitution apply to the Judicial Commissioner’s 
Court.— The provisions of Chapter V of Part VI of the Constitution shall in 
their application to the Judicial Commissioner’s Court have effect subject to 
the following exceptions and modifications, namely:— 

la) the provisions of Articles 210, 217, 218, 220, 221, 222, 223. 224, 224A. 225, 
230 and 231 shall not appl^ 


(b) references— 

(i) in Article 219. in the proviso to clause (3) of Article 227 and in 

Article 229 to the Governor shall be construed as references to the 
administrator of the Union territory of Goa, Daman and Diu; 

(ii) in Articles 219 and 229 to the State (except in the expression "the 
State Public Service Commission”^ shall be construed as references 
to the Union territory of Goa, Daman and Diu; 

(c) the reference to the State Public Service Commission in the proviso to 

clause (1) of Article 229 shall bo construed as a reference to the Union 
Public Service Commission. 


7. Appeals to lie to the Supreme Court from Judgment, decree, etc., pass¬ 
ed or made by Tribunal de Relacao.— Any person aggrieved— 

(a) by any judgment, decree, order or sentence of the Tribunal de Relacao 
passed or made before the 20th December, 1961, against which an ap¬ 
peal would lie to a superior Court in Portugal in accordance with law 
but oould not be preferred by reason of Goa, Daman and Diu becom- 


Section 1 feottfd.l 

by Act 26 of 1981. As no Bench Bombay 
High Court has yet been constituted, the 
Act has been printed here w-EcL 


Section 4 

1 ) The section does not 

Art 133 (3) of the Constitution. A 197» 

I 46 (47). 
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Ing p^rt of the territory of India, or against which an appeaf having 
be^n preferred to a superior Court in Portugal in accordance with law 
had not been disposed of before the said date; or 

(b) by any judgment, decree, order or sentence of the Tribunal de Relarao 
passed or made on or after the 20th December, 1061, 

may, within ninety days from the date of passing of this Act. prefer an ap¬ 
peal from such judgment, decree, order or sentence to the Supreme Court as 
if such judgment, decree, order or sentence had been passed or made by the 
Judicial Commissioner’s Court. 

8. Repeal of section 7“ of Act 1 of 1962.— Section 7 of the Goa, Daman 
and Diu (Administration) Act, 1962, is hereby repealed. 

[a] Said section had extended jurisdiction of the High Court at Bombay over the 
Union territory of Goa, Daman and Diu, See now Act 26 of 1981. J T s 
Court now stands abolished as jurisdiction of Bom. H. C. has been extend¬ 
ed to Goa Territory w.e. f, 31-10-1982—See S. 3 (2) of Act 26 of 1981. 


[THE] GOA, DAMAN AND DIU (OPINION POLL) ACT, 1966 

(ACT 38 OF 1966) 

(The text of the Act printed here is as on 31-8-1982.] 

CONTENTS 


SECTIONS 

1. Short title and commencemeiit, 

2. DeflnltloBS. 

3. Opinloii pell te ascertain the future 

status of fioa, Dancan and Die. 

4. Persons entitled to vote at :^pinion poll. 

5. Fees not to be paid on applications for 

incinslon of names In electoral rHl. etc. 
€. Conduct of opinion poll under the 
supeiintenddDoe, direction and control 
of Chief Election Commissioner, 

7. Opinion poll eoramissioner 

8. Assistant opinion poll Commlsslonerf. 

9. Opinion poll oommlssloner to Inclode 

assistant opinion poll eommissiocers 
performing the functions of opinion 
poll Commlsirioner. 

10. General dnty of opinion poll commls* 

sloner. 

11. Provision of polling stations. 

12. Appointment of presiding officers for 

polling stations. 

18. General dnty of presiding officer, 

14. Dnty of a polling officer. 

16. Staff of every local authority to be made 
available for work In eonnection with 
opinion poll. 

16. Notlfleatlon for opinion polL 


17. Fixing time for opinion p'>ti 

18. Adjournment of opinion poll in emer¬ 

gencies. 

19. Fresh opinion poll in case of destructioa. 

etc., of ballot boxes. 

20. Manner of voting at opinion poll. 

21. Special procedure for voting by ceHaio 

classes of persons. 

22. Special procedure for preventing per¬ 

sonation of electors. 

23. Voting at an opinion poll. 

24 Counting of votes. 

25. Destruction, loss, etc., of ballot papers 

at the time of counting, 

26. Declaration of results. 

27. Report of the result. 

28. Offences at opinion poll. 

29. Fresh oplnlpo poll in case of extensive 

prevalence of offences referred to in 
Section 28. 

36. Other electoral offences. 

31. Application of certain provisions of Act 

43 of 1951. 

32. Delegation of functions of Chief Elec¬ 

tion Commissioner. 

33. Power to make rules. 

34. Jurisdiction of civil Courts barred. 

85. Removal of difflcnltie:?. 


STATEMENT OF OBJECTS AND REASONS 


"Ooa. Daman and Diu were constituted 
Ink) a Union territory with effect from the 
26th December, 1961. A Legislative Assem- 
ly and a Council of Ministers were consti¬ 
tuted in the Union territory In December 
1668. There has b^n n demand from cer¬ 
tain sections of the people of this territory 
for merger of Goa with the adjoining State 
of Maharashtra. There are other sections of 
paople demanding Ha continuance as a sepa¬ 
rate entity. With a view to taking a deci- 
sl<m on this issue, it Is considered expedl- 
TOt to ascertain the wishes of the electors 
of this Union t e r ri t o ry through an splnioo 


poll on the question whether the Goa area 
should merge in the adjoining State of 
Maharashtra or not and whether the 
Daman and Diu areas shoiild merge in the 
adjoining State of Gujarat or not. This 
Bill seeks to make necessary prevision for 
taking the opinion poll generally on the 
lines of the corresponding provisions of the 
election law. 

Clause 15 of the Bill empowers the Pre¬ 
sident to fix the date or dates on which 
the opinion poll shall be taken. Clause 4 
provides that electors of Aj^sembly con¬ 
stituencies in Goa shall be entitled to vote 
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at the opinion poll In Goa and the elec¬ 
tors in Daman and Diu shall be entitled 
to vote at the opinion poll in those areas. 
Clause 5 provides that the opinion poll 
shall be conducted under the superinten¬ 
dence, direction and control of the Chief 
Election Commissioner. Clause 27 provides 
that Sections 171B. 171C, 171D. HIE and 
171F of the Indian Penal Code relating to 
the offences of bribery, undue Influence and 
personation, shall apply in relation to the 
opinion poll as they apply in relation to an 
election Similarly, clause 29 provides that 
certain provisions of the Representation of 


the People Act, 1951. relating to other elec¬ 
toral offences shall apply to the opinion 

poll as they apply to an election under 
that Act 

also makes provision for the ap- 
pointment^ of opinion poll commissioners, as- 
sistent opinion poll commissioners, presiding 
officers, polling officers and for other mat¬ 
in? the poU, 

the result of the poll being declared after 

the counting of votes and for the pubUca- 
Hon of the result in the Official Gazette.” 
-gazette of India. 21-11-1968, Pt 11, Sec. 2, 
Extra., p. 1250. 


[THE] GOA, DAMAN AND DIU (OPINION POLL) ACT, 1966 ' 

(ACT 38 OF 1966)» 

[nth December, 1966] 

o^thp the wishes 

of the electors of Goa, Daman and Diu with regard to the future status 

thereof and for matters connected therewith. 

Be It enacted by Parliament in the Seventeenth Year of the Republic of 
India as follows:— 

[a] F^r Statement of Objects and Reasons, see Gazette of India, 21-11-1966. 
Pt. II, Sec. 2, Extra., page 1250. 

commencement.— ( 1 ) This Act may be called THE 
GOA, DAMAN AND DIU (OPHHON POLL) ACT, 1966. 

(2) It Shan come into force on such date® as the Central Government 
by notification in the Official Gazette, appoint and different dates may 
be appointed for different provisions of this Act 

[a] The date appointed Is 12-12-1966—See Gazette of India, 12-12-1966, Pt. II, 
Section 3 (i), Extra., page 919. 


2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "Administrator” means the Administrator of the Union Territory of 

Goa, Daman and Diu, appointed by the President under Article 239 of 
the Constitution; 

(b) "Chief Election Commissioner” means the Chief Election Commissioner 
appointed by the President under Article 324 of the Constitution; 

(c) "Daman” means the area comprised in the Daman assembly constitur 
ency; 

(d) "Diu” means the area comprised in the Diu assembly constituenciq ^ 

(e) "elector*' means— 

(i) in relation to Goa, a person whose name is entered in the electoral 

roll of an assembly constituency for the time being in force in 
Goa; and 

(ii) in relation to Daman and Diu, a person whose name is entered in 
the electoral roll of an assembly constituency for the time being 
in force either in Daman or in Diu; 

(f) "Goa” means the area comprised in the assembly constituencies of the 
Union territory other than the areas comprised in the Daman assemr 
bly constituency and the Diu assembly constituency; 

(g) "opinion poll” means a poll taken to ascertain the wishes of the elec¬ 
tors in pursuance of the provisions of this Act;* , 

(h) "prescribed” means prescribed by rules made under this Actj 

(i) "Union territory” means the Union territory of Goa, Daman and Diu: 


Section 1 this Act has exhausted itself and has only 

(1) As the poll has been taken long ago academic Inter^. If at aU.—EdL 
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(j) all other words and expressions used but not defined m this Act and 
defined in the Representation of the People Act, 1950 or as ^h 
may be, in the Representation of the People Act, 1951, shall h 
meanings respectively assigned to them in those Acts. 

3. Opinion poll to ascertain tHe future status of Goa. Daman and Diu.— 
An opinion poll shall be taken tor the purpose of ascertammg— 

(a) the wishes of the electors of Goa as to whether ^oa should merge in 

the State of Maharashtra or should continue to be Union territory, 

(b) the wishes of the electors of Daman and Diu as to ^hether D^an and 
Diu should merge in the State of Gujarat or should continue to be 

Union territory. 

•4. Persons entitled to vote at opinion poll.— Subject to the provisions of 

Section 23— , 

(a) every elector of an assembly constituency in Goa. and 

shall be entitled to vote at the oninion poll taken m relation Go , 

(b) every elector of the Daman assembly constituency, and the Diu assem 

- ir^nstituency and no other person, shall be entitled to vote at the 

opinion poll taken In relation to Daman and Diu. 

5. Fees not to Be paid on applications for inclusion of names in ele'*orid 

roll, etc.— Notwithstanding anything contained in the 1,® 

People Act, 1950, or in any rule made thereunder, no fee shall be payable 


in respect of— 

(a) any application for inclusion of any name in 
assembly constituency in Goa, Daman and 


tbe electoral roll of 
Diu under Section 23 


anv 

of 


that Act; or 

(b) any appeal preferred against any order made on such application, i 
such application or appeal is made or preferred witto a penod 
thirty days immediately following the commencement of this act. 

6. Conduct of opinion poll under the superintendence, direction and 
control of Chief Election Commissioner.— The opinion poll shall be conjluc " 
ed under the superintendence, direction and control of the Chief blect 
Commissioner. 


7. Opinion poll commissioner.— The Chief Election Commissioner shall 
designate or nominate one opinion poll commissioner in relation to the opimon 
poll in Goa and one opinion poll commissioner in relation to the oP'^non poll 
in Daman and Diu and each such opinion poll commissioner shall be an oi- 


ficer of Government. 

8. Assistant opinion poll commissioners.— (1) The Chief Election Com¬ 
missioner may appoint one or more persons to assist the opinion po com 
missioner in the performance of his functions, and every such person s a 
an officer of Government and shall be called an assistant poll commissioner. 

(2) Everey assistant opinion poll commissioner shall, subject to the 
trol of the opinion poll commissioner, be competent to perform all or any ot 
the functions of the opinion poll commissioner. 

9. Opinion poll commissioner to include assistant opinion poll commis¬ 
sioners perfoming the functions of opinion poll commissioner.— Reference m 


Section 3 

(1) The Act has exhausted itself after the 
poll as provided for therein has taken place 
and Goa, Daman and Diu opted to 

ft Sftp&r&te ftntlty fts constituted in 1961. Tne 
Act now la of historical importance only. 
—Ed. 

(2) Interpretation of leglslatiw enb-ies 

he broad and liberal — Entry 97 in 
list I Parliament to legislate on 


subjects not covered bv other entries — 
Parliament Is competent to enact law for 
opinion poll in Goa. A 1967 Goa 79 (84). 

(3) Determination of future status of Go^ 
through an opinion poll — Act do^ not 
empower electors to decide future status of 
Goa — Ultimate decision rests with Parlia¬ 
ment — No delegation of legislative func¬ 
tions. A 1967 Goa 79 (85). 
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req uites P°V ^®*™issioner shall, unless the context otherwise 

forming’any function wWch^hP assistant opinion poll commissioner per- 
of Section 8 ch he is competent to perform under sub-section (2) 


di'ty*of thropfnion *^ 05 */ « shall be ffie general 

be LcessaA' fnr e« “mmissioner to do all such acta and things as may 

Vided fn ?hTs Act ^d t“he conducting the opinion poll in the maLer prl. 
u) tnis Act and the rules or orders made thereunder. 

Goa *and ttroptaion^ com'"'^ sfalions.— The opinion poll commissioner ol 

OUS approval Tf tC Ch"f EleXn r P'®"' 

ber ol polling statL?rPsn» t T Commissioner, provide a sufficient num- 

lit' s^Uin^’^ Z7oir ?r m^y 

or group of voters for which'Xy^ Le^re^S^^re^ ^rS"® 

opinion .Po"-® station,.- ( 1 , The 

Daman and Diu shall annAinf = ^ opinion poll commissioner of 

sppctively in Goa and in^n P*'osidmg officer for each polling station re- 
as the opin on noil Polling officer or officers 

...wnf r; p„™ 3. ST' >” ■"■II »« 

^ "■ “ -■ »•" 

presiding''cffficer^*m'fv^ Polling officer is absent from the polling station, the 
hon O ^fr than a^er who is present at the polling sta- 

bpcn ^ L. ^“Ployed by, or on behalf of, or has 

L the ab™ ce^?’'^h"®f ’ P^cty, to be a polling officer dur- 

onim^n° f'jrther that nothing in this sub-section shall prevent the 
« commissioner from appointing the same person to be the pre¬ 
siding officer for more than one polling station in the same premises. 

all shall, if so directed by the presiding officer, perform 

all or any of the funct-ons of the presiding officer under this Act and any 
rules or orders made thereunder. 

• uv presiding officer, owing to illness or other unavoidable cause 

is obliged to absent himself from the polling station, his functions shall be 

performed by such polling officer as has been pre\nously authorised by the 

opinion poll commissioner to perform such functions during any such ab¬ 
sence. 


(4) References in this Act to the presiding officer shall, unless the con¬ 
text otherwise requires, be deemed to include any person performmg any 
functions which he is directed or authorised to perform imder sub-sec. (2) or 
sub-section (3), as the case may be. 

13. General duty of presiding officer.— It shall be the general duty of 
the pre.siding officer at a polling station to keep order threat and to see that 
the opinion poll is fairly taken. 


14. Duty of a polling officer.— It shall be the duty of the polling of¬ 
ficers at a polling station to assist the presiding officer for such station in 
the performance of his functions. 

15. Staff of every local authority to be made available for work in con¬ 
nection with opinion poll.— Every local authority in the Union territory shall, 
when so requested by the Chief Election Commissioner or the opinion poll 
commissioner concerned, make available to such opinion poll commissioner 
such staff as may be necessary in the performance of any duties in ctHmec- 
tion with the opinion* poll* 
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16. Notification for opinion poll.— The President shall, in consultation 
with the Chief Election Commissioner, by notification published in the 
Gazette of India, fix the date or dates on which an opinion poll shall be 
taken in accordance with the provisions of this Act and the rules or orders 
made thereunder in relation to Goa or, as the case may be, Daman and Diu. 

17. Fixing time for opinion poll.— The Chief Election Commissioner 
shall fix the hours during which the opinion poll will be taken; and the 
hours so fixed shall be published in such manner as may be prescribed. 

Provided that the total period allotted on any one day for polling at an 
opinion poll shall not be less than eight hours. 

18. Adjournment of opinion poll in emergencies.— (1) If, at an opinion 
poll, the proceedings at any polling station provided under Section U are in¬ 
terrupted or obstructed by any riot or open violence, or if it is not possible 
to conduct the poll at any polling station on account of any natural calamity 

. or any other sufficient cause, the presiding officer for such polling station 
shall announce an adjournment of the opinion poll to a date to be notified 
later, and where the opinion poll is so adjourned by a presiding officer, he 
shall forthwith inform the opinion poll commissioner concerned. 

(2) Whenever an opinion poll is adjourned under sub-section (1), the 
opinion poll commissioner shall immediately report the circumstances to the 
Chief Election Commissioner and shall, as soon as may be, with the previous 
approval of the Chief Election Commissioner, appoint the day on which the 
opinion poll shall recommence and fix the polling station at which, and <he 
hours during which, the opinion poll will be taken, and shall not count ihe 
votes cast at such opinion poll until such adjourned opinion poll shall have 

been completed. 

* 

(3) In every such case as aforesaid, the opinion poll commissioner sh^ll 
notify, in such manner as the Chief Election Commissioner may direct, the 
date, place and hours of polling fixed under sub-section (2). 

19. Fresh opinion poll m case of destruction, etc. of ballot boxes.— (1) 
If at any opinion poll,— 

(a) any ballot box used at a polling stat’on is unlawfully taken out of ihe 
custody of the presiding officer or is accidentally or intentionally des¬ 
troyed cr lost, or is damaged or tampered with, to such an extent, 
that the result of the opinion poll at that polling stating cannot be as¬ 
certained, or 

(b) any such error or irregularity in procedure as is likely to vitiate the 
poll is committed at a polling station, 

the opinion poll commissioner shall forthwith report the matter to the Chief 
Election Commissioner. 

(2) Thereupon, the Chief Election Commissioner shall, after taking all 
material circumstances into account, either— 

(a) declare the opinion poll at that polling station to be void, appoint a 
day, and fix the hours for*taking a fresh opinion poll at that polling 
station and notify the day so appointed and the hours so fixed in such 
manner as he may deem fit, or 

(b) if satisfied that the result of a fresh opinion poll at that polling sta¬ 
tion will not, in any way, affect the result of the opinion poll or that 
the error or irregularity in procedure is not material, issue such direc¬ 
tions to the opinion poll commissioner as he may deem proper for the 
further conduct and completion of the opinion poll. 

(3) The provisions of this Act and the rules or orders made thereunder 

shall apply to every such fresh opinion poll as they apply to the original 
opinion poIL_ 

**A*' im the citations stands for AIK 
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20. Manner of voting at opinion poll.— At that opinion poll votes shall 

be given by ballot in such manner as may be prescribed, and no votes shall 
be received by proxy. 

21. Special procedure for voting by certain classes of persons.^ With¬ 
out prejudice to the generality of the provisions contained in Setcion 20, pro-; 

vision may be made by rules made under this Act for enablings 

(a) any of the following persons to give his vote by postal ballot, and not 
in any other manner, at an opinion poll, namely:— 

(i) a member of the Armed Forces of the Union or, as the case may 

be, of an armed police force of the Union territory, to whom the 
provisions of sub-sec. (3) of Section 20 of the Representation of 
the People Act, 1950, apply; 

(ii) a person who is employed under the Government of India in a 
post outside India; 

(iii) the wife of any such person as is referred to in sub-clauses (i). 
and (ii) to whom the provisions of sub-section (6) of the said Sec¬ 
tion 20 apply; 

(b) any person subjected to preventive detention under any law for the 
time being in force to give his vote by postal ballot, and not in any 
other manner at an opinion poll, subject to the fulfilment of such re¬ 
quirements as may be specified in those rules. 

22. Special procedure for preventing personation of electors.— With a 
v'pw to preventing personation of electors, provision may be made by rules 
made under this Act,— 

(a) for the marking with indelible ink on the thumb or any other finger, 
of every elector who applies for a ballot paper for the purpose of 
voting at a polling station before delivery of such paper to him; 

(b) for prohibiting the delivery of any ballot paper to any person for vot¬ 
ing at a polling station if at the time such person applies for such bal¬ 
lot paper he has already such a mark on his thumb or any other 
finger. 

23. Voting at an opinion poll.— (1) No person shall vote at an opinion 
poll in the Union territory, if he is subject to any of the disqualifications rer 
ferred to in Section 16 of the Representation of the People Act, 1950, 

(2) No person shall, at an opinion poll, vote more than once, nofwitH- 
st;inding that his name may have been registered in the electoral roll more 
than once, and if he does so vote, all his votes shall be void, 

(3) No person shall vote at an opmion poll if he is confined to any pri¬ 
son, whether under a sentence of imprisonment or transportation or other¬ 
wise, or is in the lawful custody of the police: 

Provided that nothing in this sub-section shall apply to a per«on sub¬ 
jected to preventive detention under any law for the time being in force. 

24. Counting of votes.— At the opinion poll, votes shall be counted by, 
or under the supervision and direction of the opinion poll commissioner and 
a representatives of each of the political parties for which a symbol 
been exclusively reserved in Gca or. as the case may be, in Daman and Din 
by the Election Commission shall have a right to be present at the time of 
counting. 

25. Destruction, loss, etc., of ballot papers af the time of counting.— (1) 

If, at any time before the counting of votes is completed, any ballot papers 
used at a polling station are unlawfully taken out of the custody of the 
opmion poll commissioner or are accidentally or intentionally destroyed or 
lost or are damaged or tampered with, to such an extent that the result of 
Ihe opinion poll at that polling station cannot be ascertain^, the opinion poll 
commissioner shall forthwith report the matter to the Chief Election Com. 
missioner^ __ - 
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(2) Thereupon the Chief Election Commissioner shall, after taking all 
material circumstances into account, either— 

(a) direct that the counting of votes be stopped, declare the opinion poll 
at that polling station to be void, appoint a day, and fix the hours, 
for taking a fresh opinion poll at that polling station and notify the 
day so apppointed and hours so fixed in such manner as he may deem 
fit, or 

(b) if satisfied that the result of a fresh opinion poll at that polling sta¬ 
tion will not, in any way, affect the result of the opinion poll, issue 
such directions to the opinion poll commissioner as he may deem pro¬ 
per for the resumption and completion of the counting and for the 
further conduct and completion of the opinion poll in relation to 
which the votes have been counted. 

(3) The provisions of this Act and any rules or orders made thereunder 
shall apply to every such fresh opinion poll as they apply to the origuial 
opinion poll. 

26. Declaration of results.— When the counting of votes has been com¬ 
pleted, the opinion poll commissioner shall, unless otherwise directed by the 
Chief Election Commissioner, forthwith declare the result of the oninion poll 
in the manner provided by this Act or the rules made thereunder. 

27. Report of the result.— As soon as may be after the result of the 
opinion poll has been declared, the opinion poll commissioner shall report 
the result to the Administrator and to the Chief Election C'^mmissioner and 
the Administrator shall cause the same to be published in the Official 
Gazette, 


28. Offences at opinion poll.— Section 171-B (defiling v'ith the offence 
of bribery), Section 171-C (dealing with the offence of undue influence at 
elections), Section 171-D (dealing with the offence of personation at elec¬ 
tions), Section 171-E (dealing with punishment for bribery! and Section 171-F 
(dealing with punishment for undue influence or personation at an election) 
of the Indian Penal Code shall apply in relation to an opinion poll taken 
under this Aqt subject to the following modifications, namely :— 

(a) any reference to a candidate shall be omitted; 

(b) any reference to election shall be construed as a reference to opinion 

poll; 

(c) any reference to electoral right shall be construed as a reference to 

the right of a person to vote or refrain from voting at an opinion 

poll. 

29. Fresh opinion poll in case of extensive prevalence of offences refer¬ 
red to in Section 28.— (1) If the Chief Election Commissioner, on receipt of 
a report from the opinion poll commissioner or otherwise, is satisfied that 
the opinion poll taken at any polling station or stations has not been a free 
one by reason that any of the offences referred to in Section 28 has been ex¬ 
tensively committed in connection with such poll, he may make a report to 
the President recommending that a fresh opinion poll be taken at such poll¬ 
ing station or stations. 

(2) The President may, after considering the report of the Chief Elec¬ 
tion Commissioner, direct that a fresh opinion poll shall be taken at such 
polling station or stations in accordance with the provisions of this Act and 
the rules or orders made thereunder and give such further directions for 
the completion of the opinion poll as he considers necessary. 

SO. Other electoral offences.— The provisions of Sections 125 to 132 and 
134 to 136 of the Representation of the People Act, 1951, shall, so far as 
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20. Manner of voting at opinion poll.— At that opinion poll votes shall 

be given by ballot in such manner as may be prescribed, and no votes shall 

be received by proxy. 

21. Special procedure for voting by certain classes of persons.— With¬ 
out prejudice to the generality of the provisions contained in Setcion 20, pro-; 
vision may be made by rules made under this Act for enablings 

(a) any of the following persons to give his vote by postal ballot, and not 

in any other manner, at an opinion poll, namely:— 

(i) a member of the Armed Forces of the Union or, as the case may 

be, of an armed police force of the Union territory, to whom the 
provisions of sub-sec. (3) of Section 20 of the Representation of 
the People Act, 1950, apply; 

(ii) a person who is employed under the Government of India in a 
post outside India; 

(iii) the wife of any such person as is referred to in sub-clauses (i), 
and (ii) to whom the provisions of sub-section (6) of the said Sec¬ 
tion 20 apply; 

(b) any person subjected to preventive detention under any law for the 
time being in force to give his vote by postal ballot, and not in any 
other manner at an opinion poll, subject to the fulfilment of such re¬ 
quirements as may be specified in those rules. 

22. Special procedure for preventing personation of electors.— With a 
v'ew to preventing personation of electors, provision may be made by rules 
made under this Act,— 

(a) for (he marking with indelible ink on the thumb or any other finger, 
of every elector who applies for a ballot paper for the purpose of 
voting at a polling station before delivery of such paper to him; 

(b) for prohibiting the delivery of any ballot paper to any person for vot¬ 
ing at a polling station if at the time such person applies for such bal¬ 
lot paper he has already such a mark on his thumb or any other 
finger. 

23. Voting at an opinion poll.— (1) No person shall vote at an opinion 
poll in the Union territory, if he is subject to any of the disqualifications re-: 
ferred to in Section 16 of the Representation of the People Act, 1950. 

(2) No person shall, at an opinion poll, vote more than once, notwitH- 
sf binding that his name may have been registered in the electoral roll more 
than once, and if he does so vote, all his votes shall be void, 

(3) No person shall vote at an opinion poll if he is confined to any pri¬ 
son, whether under a sentence of imprisonment or transportation or other¬ 
wise, or is in the lawful custody of the police: 

Provided that nothing in this sub-section shall apply to a person sub¬ 
jected to preventive detention imder any law for the time being in force. 

24. Counting of votes.— At the opinion poll, votes shall be counted by, 
or vmder the supervision and direction of the opinion poll commissioner and 
a representatives of each of the political parties for which a symbol hM 
been exclusively reserved in Gca or. as the case may be, in Daman and Diu 
by the Election Commission shall have a right to be present at the time of 
counting. 

25. Destruction, loss, etc., of ballot papers at the time of counting.— (1) 

If, at any time before the counting of votes is completed, any ballot papers 
used at a polling station are unlawfully taken out of the custody of the 
opinion poll commissioner or are accidentally or intentionally destroyed or 
lost or are damaged or tampered with, to such an extent that the result of 
Ihe opinion poll at that polling station cannot be ascertain^, the opinion poll 
rommissioner shall forthwith report the matter to the Chief Election Com¬ 
missioner# __ _ - 
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(2) Thereupon the Chief Election Commissioner shall, after taking all 
material circumstances into account, either— 

(a) direct that the counting of votes be stopped, declare the opinion poll 
at that polling station to be void, appoint a day, and fix the hours, 
for taking a fresh opinion poll at that polling station and notify the 
day so apppointed and hours so fixed in such manner as he may deem 
fit, or 

(b) if satished that the result of a fresh opinion poll at that polling sta¬ 
tion will not, in any way, affect the result of the opinion poll, issue 
such directions to the opinion poll commissioner as he may deem pro¬ 
per for the resumption and completion of the counting and for the 
further conduct and completion of the opinion poll in relation to 
which the votes have been counted. 

(3) The provisions of this Act and any rules or orders made thereunder 
shall apply to every such fresh opinion poll as they apply to the origuial 
opinion poll. 

26. Declaration of results.— When the counting of votes has been com¬ 
pleted, the opinion poll commissioner shall, unless otherwise directed by tfie 
Chief Election Commissioner, forthwith declare the result of the oninion poll 
in the manner provided by this Act or the rules made thereunder. 

27. Report of the result.— As soon as may be after the result of the 
opinion poll has been declared, the opinion poll commissioner shall report 
the result to the Administrator and to Ihe Chief Flection C'^mm.lssioner and 
the Administrator shall cause the same to be published in the Official 
Gazette, 

28. Offences at opinion poll.— Section 171-B (d^filin? ^'«Mth the offence 
of bribery), Section 171-C (dealing with the offence of undue influence at 
elections). Section 171-D (dealing with the offence of personation at elec¬ 
tions), Section 171-E (dealing with punishment for bribery^ and Section 171-F 
(dealing with punishment for undue influence or personation at an election) 
of the Indian Penal Code shall apply in relation to an opinion poll taken 
under this Aqt subject to the following modifications, namely 

(a) any reference to a candidate shall be omitted; 

(b) any reference to election shall be construed as a reference to opinion 
poll; 

(c) any reference to electoral right shall be construed as a reference to 
the right of a person to vote or refrain from voting at an opinion 

poll. 

29. Fresh opinion poll in case of extensive prevalence of offences refer¬ 
red to in Section 28.— (1) If the Chief Election Commissioner, on receipt of 
a report from the opinion poll commissioner or otherwise, is satisfied that 
the opinion poll taken at any polling station or stations has not been a free 
one by reason that any of the offences referred to in Section 28 has been ex¬ 
tensively committed in connection with such poll, he may make a report to 
the President recommending that a fresh opinion poll be taken at such pollr 
ing station or stations. 

(2) The President may, after considering the report of the Chief Elec¬ 
tion Commissioner, direct that a fresh opinion poll shall be taken at such 
polling station or stations in accordance with the provisions of this Act and 
the rules or orders made thereunder and give such further directions for 
the completion of the opinion poll as he considers necessary. 

30. Other electoral offences.— The provisions of Sections 125 to 132 and 
134 to 136 of the Representation of the People Act, 1951, shall, so far as 
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may be, apply to an opinion poll as they apply to an elecUon under that 
Act and any reference in those provisions to— 


(a) the chief electoral officer shall be omitted; 

(b) a returning officer and an assistant returning officer shall be constru¬ 
ed as a reference to an opinion poll commissioner and an assistant 
opinion poll commissioner, respectively, 


31 Application of certain provisions of Act 43 of 1951.— The provisions 
of Sections 160 to 167 of the Representation of the People Act, 1951, shall 
apply, so far as may be, to and in relation to an opinion poll as they ap- 
ply lo and in relation to an election and any reference to the State Govern¬ 
ment in those sections shall be construed as a reference to the Administra- 


32. Delegation of functions of Chief Election Commissioner,- The 

functions of the Chief Election Commissioner under this Act or under the 

rules made thereunder may, subject to such general or special directions, if 

any as may be ^ven by the Chief Election Commissioner in this behalf, be 

performed also by a Deputy Election Commissioner or by the Secretary to 
the Election Commission. 


33 Power to make rules.— (1) The Central Government may, after 
consul^tion with the Chief Election Commissioner, by notification in the Ofr 
iicial Gazette, make rules for carrying out the purposes of this Act 

(2) In particular, and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters, 

(a'i the duties of the opinion poll commissioner; 

the duties of presiding officers and polling officers at polling stations; 

(c) the manner in which votes are to be given both generally and in the 
case of illiterate voters or voters under physical or other disability and 
of the persons specified under Section 21; 

(d) the manner of publication of the hours during which the opinion poll 
will be taken; 

(e) the procedure as to voting to be followed at an opinion poll to prevent 
personation of electors; 

(fl the manner of declaration of the result of the opinion poll; 

(g) any o^her matter required to be prescribed by, or provided for by 
rules under, this Act. 

34. Jurisdiction of civil courts barred.— No civil court shall Have Juris¬ 
diction to question the legality of any action taken or of any decision given 
by the Chief Election Commissioner or by the opinion poll commissioner or 
by any other person appointed under this Act in connection with an opinion 

poll. 


35. Removal of difficulties.— If any difficulty arises in giving effect fo 
the provisions of this Act, the Central Government may, by order published 
in the Official Gazette, do anything not inconsistent with such provisions 
which appears to it to be necessary or expedient for the purpose of remov-s 
mg the difficulty. 
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STATEMENT OF OBJECTS AND REASONS 


!• In the economic interests of the com¬ 
munity, a control was imposed on the pro¬ 
duction, manufacture, supply, distribution, 
use and possession of. and business in gold, 
ornaments and other articles of gold by 
issue of Gold Control Rules which were pro¬ 
mulgated on 10th January 1963, Part XII-A 
of the Defence of India Rules, 1962. In 1965 
Parliament endorsed the Government’s 

policy underlying the Gold Control measures 
and enacted, the Gold (Control) Act. 1965, 
However, before the Act could be brought 
into force, the basic pattern of control, In 
response to the opinions expressed in Parlia¬ 
ment and outside was modified To give effect 
to these modifications, the Defence of India 
(Fourth Amendment) Rules, 1966, which, 
inter alia, provided for the withdrawal of 
the 14-carat purity restriction on the manu¬ 
facture of ornaments, ban on private pos¬ 
session of primary gold, declaration of hold¬ 
ings of ornaments above specified limits, and 
a stricter Government control over gold re¬ 
fineries with the ultimate object of bringing 
gold refining under State ownership. 

In view of the basic change in the pat¬ 
tern of control, the Gold Control Act, 1965, 
could not be brought into force in its exist¬ 
ing form. To bring the 1965 Act into con¬ 
formity with the modified pattern of control 
■would have necessitated a large number of 
amendments in almost all the important 


provisions which would have made the law 
cumbersome and somewhat difficult for the 
public to comprehend and for the officers 
to administer. Accordingly, a self-contained 
Bill was necessary. 

In the meanwhile consequent on the revo¬ 
cation of the proclamation of Emergency, 
the Gold (Control) Ordinance, 1968, was 
promulgated by the President on the 29th 
June 1968, with a view to continuing the 
law relating to gold control. The Ordinance 
repealed Part XII-A of the Defence of India 
Rules, 1962. In the main, it incorporated 
the provisions existing in the Defence of 
Ind*a Rules, 1962. with necessary changes of 
drafting and arrangement, In the light of the 
experience gained from the actual working 
of the Gold Control mea.sure. some new pro¬ 
visions were also introduced with a view 
to removing adm'ni<:trative lacunae and pro¬ 
viding certain additional facilities for the 
general public. 

The Bill has been prepared as a self-con¬ 
tained Bill fin si’oersession of the Gold 
(Control) Act. 19651 to replace the Gold 
(Control) Ordinance. 1968. The Bill incorpo¬ 
rates the existing provisions of the Ordinance 
which have been briefly explained in the 
"Notes on Clauses"—Gazette of India, 22-7- 
1968. Pt, II. Sec. 2, Extra, p. 787. 


n. AMENDING ACT 21 OF 1971 


By two Writ Petitions and two Civil Ap¬ 
peals, the legislative competence of Parlia¬ 
ment to enact the Gold (Control) Act, 1968. 
was challenged before the Supreme Court. 

®^.^ltion, the constitutional validity of 
certain provisions of the Act, namely, (i) sec¬ 
tion 8 ( 1 ) which imposes a ban on the pos¬ 
session of primary gold, and (ii) sections 6, 
16, 58, 71, 74 and 86 which respectively pro¬ 
vide for submission of returns by pawn¬ 
brokers, filing of declarations, search, con- 
llscatlon, imposition of penalty and prosecu- 
lot non-declaration of gold, was also 
challenged. The Supreme Court by a judg- 
niOTt delivered on the 30th March, 1971, 
upheld the vires of the Gold (Control) Act, 
®nd also upheld the constitutional vali- 
flity of all the sections, except that of sec¬ 
tion 71, which were impugned before that 
Court. 

2-T^e Invalidation of section 71, which 
provides for the conflscstion of sold in rels* 


tion to which any provision of the Act has 
been contravened, would have prevented 
the Government from achieving the central 
obiect of the law. namely, prevention of the 
circulation of the smuggled gold, by the ad¬ 
ministration of the Gold (Control) Act. 1968. 
The Gold (Control) Amendment Ordinance. 
1971, was, therefore, promulgated by the 
President. By that Ordinance, it has been 
provided that where in relation to any gold 
any provision of the Act is contravened, 
the gold, if belonging to the offender, would 
be liable to be confiscated, but where such 
gold belongs to an innocent person and not 
to the offender, such gold shall not be order¬ 
ed to be confl.scated but such punitive action, 
as is provided in the Act. may be taken 
against the offender for the contravention 
of the law. 

3. In view of the observations made by 
the Supreme Court, the m aximum fine which 
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could be imposed in I’eu of confi'CT'iion, 
under section 73. has also been reduc- d 
to a sum not exceeding the value of the 
gold. 

4. Since the amendment of section 71 has 
been made retrocpective, pro\’isions have 
boon made in the Ordinance for the reopen¬ 
ing of past adjudications of confiscation and 

in. amending 

The Law Oommission in its Forty-seventh 
Report on the "Trial and Punishment of 
Social and Fconomic Offences” had made 
certain recommendations for amending cer¬ 
tain statutes like the Customs Act, 1962. the 
Gold fControl) Act, 1968. the Central Excises 
and Salt Act. 1944 and the Foreign Exchange 
Regulation Act, 1947. The Study Team 
on "Leakage of Foreign Exchange 
through Invoice Manipulation” had also, in 
its Report, made certain recommendations 
for amending some of the aforesaid Acts. 
This Bill seeks to amend the Customs Act, 
1962, the Gold (Control) Act. 1968, and the 
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for fresh adjudication in the light of the 
provisions of the Act. as amended by the 
said Ordinance. Provisions for restitution 
or refund, where necessary, have also been 
made in the Ordinance. 

5. The Bill seeks to replace the said 
Ordinance.—Gaz. of India, 1-6-1971, Pt, II- 
S. 2, Ext., p. 262. 

ACT 36 OF 1973 

Central Excises and Salt Act. 1944. in the 
light of the aforesaid recommendations of 
the Law Commission and the Study Team. 
The amendments to these Acts proposed in 
the Bill mainly seek to make the punish¬ 
ments prescribed thereunder more severe 
and to make certain other provisions there¬ 
in with regard to the rules of evidence and 
procedure with a view to removing the 
loopholes noticed in the working of these 
Acts and making their enforcement more 
effective. —Gaz. of India, 18-12-1972, Pt. II- 
S. 2, Ext, p. 1726. 


ACT HOW AFFECTED BY SUB.SEQUENT LEGISLATION 
—Amended by Acts 26 of 1969; 21 of 1971; 36 of 1973; 44 of 1980. 


[THE] GOLD (CONTROL) ACT, 1968* 

(ACT 45 OF 1968) 

[1st September, 1968.] 


An Act to provide, in the economic and financial interests of the community, 
for the control of the production, manufacture, supply, distribution, use and 
possession of, and business in, gold ornaments and arhclei of gold and for 
matters connected therewith or incidental thereto. 

Be it enacted by Parliament in the Nineteenth Year of the Republic of 
India as follows:— 

CHAPTER I 
PRELIMINARY 

1. Short title and extent.— (1) This Act may be called THE GOLD (CON¬ 
TROL) ACT, 1968. 


(2) It extends to the whole of India. - t oo w tt q 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 22-7-1968, Pt. II, S. 2, 

Extra, p. 787. 


Preamble 

(1) Manufacture of gold ornaments by 
goldsmiths in India falls within connotation 
of "industry” — Act is validity enacted by 
Parliament under Schedule 7, List I, 
Entry 52, and List 3. Entry 33 of Constitu¬ 
tion. A 1970 SC 1453 (1459. 1460). 

(2) Manufacture of ornaments falls with¬ 
in Item (1) (B) (2) of Schedule 1 of Indi^- 
tries (Development and Regulation) Act 
( 1951 ) — Parliament is competent to leg^- 
late in regard to the subject-matter of the 
Act. A 1970 SC 1453 (1462) •• A 1971 SC 1170 
(1182) 

(3) 'sections 5 (2) (b). 27 (2) (d), 27 (6), 
32 46 88 and 100 of the Act are constitu¬ 
tionally invalid. But those provisions are 
not inextricably bound up with the re^ or 
the sections and the remaining Act survives. 
A 1970 SC 1453 (1468). 


(4) Main objective of the Act is to reduM 
Internal demand for gold and to establish 
barriers to circulation of smuggled gold 
within country. A 1^0 Raj 225 (229). 

(5) Constitutional validity of Maharashtra 

Debt Relief Act (3 of 1976) — Act is ndt 
repugnant to Gold (Control) Act, 1968. (1977) 
79 Bom LR 449 (477. 478. 479) (DB). 

(6) Powers of Controller under S. 28 ■— 
Not uncontrolled and arbitrary — Preamble 
and S. 5 (1) give sufficient gui^elme — gee 
Ibid, S. 28. A 1971 Pat 240 (244) : 1971 Pat 

UR 85 (DB). 

SeotiOB 1 

(1) Prosecution under R. 128 (1). 
of India Rules (1962) survive e^n 

coming into force of mB) 

1979 Cri U 382 (383) : 1978 854 (DB). 

(A 1938 AU 3, A 1946 All 269 and A 1?5^ 
Bom 440 held no longer good Uw in view 
of A 1971 SC 1193.) 
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2. DcfinftioBs:^— In this Act, unless the context otherwise' requires,— 

Adjuifacafting authority” means an authority competent to pass any 
wder ot* decision under this Act, but does not include the Administrator, 
Collector (Appeals) or Appellate Tribunal; 


(aa) "Administratorf* means the Administrator appointed under Section 4; 
(aaa) "Appellate Tr-'bunal” means the Customs, Excise and Gold (Con¬ 
trol) Appellate Tribunal constituted under Section 129 of the Customs 
Act, 1962 (52 of 1962);] 

(b) "article” means any thing (other than ornament), in a finished form, 
ipade of, manufactured from or containing, gold, and includes— 

(i) any gold coin, 

(ii) broken pieces of an article, 

^ but does not include primary gold; 

(c) "artisan” means a person (other than a certified goldsmith) who is em¬ 
ployed by a licensed dealer, whether on cash or deferred payment or 
on commission, remuneration or other valuable consideration, to make, 

, manufacture, prepare, repair, polish or process any article or ornament 
or to melt, process or convert gold for the purpose of making, manu¬ 
facturing, preparing, repairing or processing any article or ornament; 

(d) "certified goldsmith” means a self-employed goldsmith who holds a valid 
certificate, referred to in section 39; 

(e) coin” means a thing which is stamped and issued by or on behalf of 
Government or by any other authority in exercise of its sovereign 
power in order to be used for the time being as money, whether such 
coin is a current coin or not; 

®[(ee) "Collector'(Appeals)” means a Collector of Central Excise (Appeals) 
or a Collector of Customs (Anneals) appointed under Section 4 to be a 
‘Collector (Appeals) for the nurposes of this Act;] 

(f) "commencement of Part XIIA of the Defence of India Rules. 1962” 
means the day on which that Part was initially inserted into the De¬ 
fence of India Rules, 1962. that is to say, the tenth day of January, 1963; 

(g) means a company as defined in section 3 of the Companies 
Act, 1956, and includes a foreign company as defined in section 591 of 
the said Act; 

- (h) "dealer” means any person who carries on, directly or otherwise, the 
busmen of making, manufacturing, preparing, repairing, polishing, buy- 
mg, sell^£^ supplying, distributing, melting, processing or cwiverting, 
gold, whether for cash or for deferred nayment or for commission, re* 
muneratiwi or other valuable consideration, and includes_ 

(i) a Hindu undivided family which carries on such business; 

(ii) a local authority, company, society registered under the Societies 
Registration Act, 1860, co-operative society incorporated under any 
law with respect to co-operative societies, club, firm or other asso- 


Section 2 (b) 

(1) "Article" — Does not include a chemi- 
col Mce liquid gold. 1972 All LJ 354 (357). 

(2) oeetloh 2 (b) excludes primary gold 

definition- 1977 All Cri R 7 (9) 

Section 2 (d) 


(1) .Certified goldsmiths are not persons 
^rklag as employees of the licensed deal- 

deciding whether despite pro- 
i 2{{2£P* the Act, emidoyer-employee re- 

wclstM as a matter of fact,.rel- 

**A” In the eHetiens stends for An 


have to be considered. 

IC (NOC^ 18 ; (1980) 1 Lab LJ 493 

tDB). 

Section 2 (h) 

(1) Dealer in gold — Applicant not shown 
to be dealing in ornaments having pur'ty of 
more than nine carats — He cannot be said 
to be dealer, in gold who was required to 
get license before he cpuld work as denier 
t982 Cri LJ (NOC) 158 : 1982 All Cri R 283 
*• 1979 Mad LW (Cri) 161 (104, 185): 1980 
Mad LJ (Cri) 487. 
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ciation of persons which carries on such business, 

(a) buys or accepts (for the purpose of making oxnaroents) firua^ 

(b) makes, manufactures, prepares, repairs or polishes ornaments 
for, 

fc) processes, nielts or converts goTd ffor tNn pniTMiee of maUnfl 
ornaments) for, 

Id) sells, supplies or distributes ornaments or other gold |for the 
purpose of making ornaments) to^ 

Hs member^ 

Oh) a comm^ion agent, broker, del credere agent, auettoneer or other 
iwrcantile agent, by whatever name called, who carries on sucB 
business on behalf of any principal, 

but does not include the Reserve Bank of India, the State Bank of 
^a, my subadiary bank as defined in clause (k) of seefion 2 of the 
Slate Ba nk of India (Subsidiary Banks) Act, 1959, or my bmking com- 

5 of the Banking Regulation 
Ac^ 1949, m so far as such bank sdis or transflew. or eidiiMts for sde 
or transfer, any gold. 

CxplanatioD.— For the purpoeee of this Act,— 

la) every person who act? a? an agent of a dealer residing outside India 
and carries on the business of such dealer in India or acts on behalf of 
-such dealer as— 

(ij a mercantile agent as defined in the Sale of Goods Act, 1930, or 
(ii) an agent for handling gold or documents of title relating to gold: or 
ftii) an agent for the collection or payment of sale price of gold or as a 
guarantor for such collection or payment; and 

(b) every branch in India of a firm or company having its registered office 
outside India, if such firm or company is a dealer, 
shall Ije deemed to be a dealer: 

4 

(i) “declaration” means a declaration which is required by this Act of was 
required by rule 126-1 of the Defence of India Rules, 1962, or the Gold 
(Control) Ordinance, 1968, to be made with regard to the ownershift 
possession, ciistody or control of gold; 

If) “gold” means gold, including its alloy (whether virgin, melted or re- 
melted, wrought or unwrought), in any shape or form, of a purity of 
not less than nine carats and includes primary gold, article and orna¬ 
ment; 

(k) “gold coin” means a coin made of gold of any purity, whether such 
purity exceeds nine carats or not; 

0) "Gold Ctmtrol Officer” means a Gold Cwitrol Officer appointed under 
section 4; 

bn) “licenced dealer” means a dealer who bolds a valid licence granted 
under section 27 authorising him to carry on business as a dealer; 

|n) 'lioensed refiner” means a refiner who holds a valid licence granted 
imder section 17 authorising him to carry on business as a refiner; 

(o) “notification” means a notification published in the Official Gazette; 

(p) '’ornament” means a thing, in a finished form, meant for personal a<^ 
omment or for the adornment of any idol, deity or any other object of 
religious worship, made of, or manufactured from, gold, whether or 

geetioB 2 (p) from his bouse wee primary gold Deri- 

(1) It cannot be said that the definition sion by Excise Autbo^es that H rg 

section does not make a dear distinction prirocuy gold — Not interfered with W 

between "article” and “ornament”. A 1071 High Court in writ petition. A 1978 Cal M* 
SC 1170 (1179) : 0972) 1 SCJ 224. (M7). __ 

(2) Statement of petitioner (partner in (3) It is true that if an item of comes 

firm deeiSukg in genx) that 'nn^ta^ Mized within* the definltton of OAiuttuion oi®n^ 
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not set with stones or gems (real or artificials or with pearl> (real, col¬ 
ored or imitations or with all or any of them, and includes parts, 
pendants or broken pieces of ornament. 

Bxplanatioa.—^For the purposes of this Act, nothing made of gold, which 
resembles an ornament, shall be deemed to be an ornament unless 
the .thing (having regard to its purity, size, weight, description or 
worlonanship' is such as is commoi\ly used as ornament in any State 


or Union territory; 

(n) ^prescribed” means prescribed by rules made under tliis Act; 

(r) ’^primary” gold means gold in any unfinished or semi-finished form and 
includes ingots, bars, blocks, slabs, billets, shots, pellets, rods, sheets, 
foils and wires; 

(a) *'refiner” means a person v.'ho being the ovmer. lessee or occupier of a 
refinery, is engaged in th? busine-s oi melting, assaying, refining, ploy¬ 
ing or extracting gold from any ore. salt or chemicals or subjecting it 
to anv other process- 

ft) ^‘refinery’* means a olace v.^here gold is melted, assayed, refined, alloy¬ 
ed or extracted from any ore, salt or chomlcals or subjected to any 
other process for the purpo.se of making primary gold and includes a 
place where gold is assayed at the request of any dealer or other per- 
son, whether for the piimose of making primary gold or not. but does 
■' - not include a olace where gold is melted, alloyed or subjected to any 
■ Other oroce,s.s by a licensed dealer or his artisan or a certified ^Id- 

amith for the purpose of making, manufacturing, preparing, repairing, 
polishing or processing any article or ornament; 

(n) **standard gold bar" means primary gold of such fineness, dimensions, 
weight and description and containing such particulars as may l>e pre¬ 
scribed: 

fv) "value”, in relation to primary gold, article or ornament, means,— 

(i) when the gold is seized under this Act. the market price of such 

gold as on the date of the seizure thereof. 

(ii) when the gold is not available for seizure, the market price of such 

’ gold as on the date on which the notice referred to in section 7§ is 

issued. 


Explanation.— "market price",— 

P) in relation to gold seized, means the price at which such gold is ordi- 
nardy sold or offered for sale at or near to. the place of seizure: and 

(U) in relation to any other gold, means the price at which such gold Js 
ordinarily sold or offered for sale at, or near to, the place where the 
offence in relati<m to that gold is detected. 

{a] Substituted for clause (a) by Finance (No. 2) Act. 44 of 1960, S. 50. Sch. V, 
Pt. HI, Item 1 (i) (21-8-1980). 
w Inserted, ibid, item 1 (ii). 

OBJECTS AND REASONS 


"Clause 2 deals with the definitions which 
generally follow the existing definitions in 
Part 3in-A of the Defence of India Rules. 
1962, OP in Gold (Control) Act, 1965. The de- 
Initions of the terms "coin", "commence¬ 
ment ct Part XII-A of the Defence of India 


Rules 1962”. "declaration", "gold coin". 
"Gold Control Order”, "licensed dealer, 
"licensed refiner", "prescribed” and "value” 
have now been introduced for facility of 
reference in the text of the Bill. An expla¬ 
nation has been added to the definition of 



* ♦ 

eciion t (p) (contd.) 

lent, it cannot be considered to be pn- 
lary and no question of contraven- 
Imi of ihe provisions of S* 8 can arise. How- 
vcTr £rd!ih the fact that an Item of gold 
sized a shape which resembles an 
;t will hot' be deemed to be an 
3--rtfae item, having regard to 
l^weidli dCL. .4g luidiixdiidi 



is commonly used as an ornament in any 
State or Union territory. 1973 Tax LR 2168 
(2173) : 1972 All LJ 963. 

Seetion 2 (r) 

(1) Primary gold — Proof — Opinion of 
ecpadowed Chemical Examiner of Customs 
D^MPtment is relevant under S. 45 ot Svi- 
dence Act and it is to be ^ven due 
1976 U-165 058) (Ker). 
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the lerm "ornament” sc as to exclude crude available in law for the acquisition, sale 
manufacture of gold which, in real ty. are and posse.ssion of ornaments’’—il.O.R.' 
nothing but gold bullion, from the fr.ci’i-v ' 

J 

3. Act not to apply to gold belonging to Government or the Reserve 
Bank.— Nothing in this Act shall apply to, or in relation to,— 

(a) any gold belonging to, or n the possession, custody or control of, Gov¬ 
ernment or the Reserve Bank of India, 

(b) any melting, assaying, refinmg, alloying or extracting of gold done by 
Government in any refinery owned or occupied by it, for the purppse 
of making or manufacturing primary gold for its own use or for the 
use of the Reserve Bank of Ind'a. 


OBJECTS AND REASONS 


"Clause 3 exempts from the operation of for its own use. It is broadly or the fines 
Gold Control law ary gold belonging to of tlia existing provision, vide Rule IM-W 
Government or any refining, etc done by and seel ion 38.”—S.O.R. 

Government for manufacturing primary .<-:old 


CHAPTER II 

ADMINISTRATOR AND GOLD CONTROL OFFICERS 


4. Appointment and functions of Administrator and Gold Control Offi¬ 
cers.— (1) The Central Government shall, by notification, appoint an Admin¬ 
istrator for carrying out the purposes of this Act. o 


(2) The Ceniral Government may, by notification, appoint as many per¬ 
sons as it thinks fit to be Gold Control Officers for the purpose of enforcing 
the provisions of this Act. 


(3) The Administrator shall discharge his functions subject to the general 
control and directions of the Central Government. 


(4) The Administrator may authorise such person as he thinks fit to also 
exercise all or any of the powers exercisable by him under this Act other 
than the powers under sub-sec. (6) of this section a[* * * ♦ *] differ¬ 
ent persons may be authorised to exercise different powers. 

(5) Subject to any general or special direction given or condition imposed 
by the Administrator, any person authorised by the Administrator to exer¬ 
cise any powers may exercise those powers in the same manner and with 
the same effect as if they had been conferred on that person directly by this 
Act and not by way of authorisation. 


(6) The Administrator may also— 

(a) perform all or any of the functions of, and 

(b) exercise all or any of the powers conferred by this Act or any rule or . 

order made thereunder on, ^ 

any officer lower in rank than h'mself. 

(7) A Gold Control Officer shall, s\ibject to such limfiations, restrictions 
and conditions as the Central Government may tlvnk fit to impose, exercise 
such powers and discharge such functions as are specified or conferred, as the 
case may be, by or under this Act. 

[a] Words ‘"or under cl (a) of sub-section (1) of S. 80 or under S. 8F’ omitted by “ , 
Finance (No. 2> Act 44 of 1980. S. 50. Sch. V, Pt. Ill, item 2 (21-8-1980), ... \ 

5. Power of Administrator to issue directions and orders.— (1) The Ad¬ 
ministrator may, if he thmks fit, make orders, not inconsistent with the pror 
visions of this Act. for carrying out the provisions of this Act. 


Section 4 

(1) Circular letter No. 22/78, P. No. 131/ 
29/78-GCn D/- 31-7-1978 — Prosecution 

cannot be launched without obtaining sanc¬ 
tion from Gold Control Administrator ex¬ 
cept in cases where foreign marked or 


smuggled gold is involved. 1982 Cri 
(NOC) 158 : 1982 All Cri R 283. 

Section 5 ’ 

(1) Section 5 (2) (b), constitutionally ^ 
valid, due to excessive delegation — 
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. (^) The Administrator may, so far as it appears to him to be necessary 

Vor‘expedient for carrying out the provisions of this Act, by order— 

' (a) regulate, after consultation with the Reserve Bank of India, the price 

at which any gold may be bought or sold, 

•***•]■ 

[a] Word "and" at the end of clause (a) and clause (b) omitted by the Gold (Con- 
‘ trol) Amendment Act. 1S69 (26 of 1969), section 2 (with effect from 3-7-1969). 

.6« Power, of Administrator to call for returns as to receipt or sale of 
hypothecated gold.— (1) The Administrator may, if he is of opinion that it is 
necessary in the public interest so to do, require any person who U'.nds or ad¬ 
vances money on the hypothecation, pledge, mortgage or charge of any article 
or omamehf to make to him, in such form and within such time as may be 
specified, a return as to the receipt, delivery or sale of such article or orna- 
rfient and as to the persons from whom they were received or, as the case 
may be, to whom they were delivered or sold. 

(2) The Administrator may, by order, authorise any Gold Control Officer 
to examine the accounts relating to the receipt, delivery or sale of any gold, 
of any person who advances any money on the hypothecation, pledge, mort¬ 
gage or charge of any article or ornament, and if any gold is found in the 
possession of such person which is not entered in such accounts or which is 
in excess of the quantity shown in such accounts, and which is not otherwise 
accounted for to the satisfaction of such orfi'’er, such gold shall be deemed to 
be in the possession of such person m contravention of the provisions of this 

OBJECTS AND REASONS 




‘‘Clause 6 deals with the, Adminstrator’s 
powers to call for returns as to receipt or 
sale of hypothecated gold and is on the 
same lines as the existing provision, vide 
sub-rule (lA) of Rule 126-F. The only change 


is contained in sub-clause (2) which enables 
examination of the accounts, etc., of the per¬ 
son who advances loans, etc., against gold.” 
—S.OR 


Section 5 (contd.) 

the provision is not inextricably bound up 
with the rest and the remaining Act survi¬ 
ves. A 1970 SC 1453 (1465. 1468). 

(2) Powers of Administrator under S. 28 
— Not uncontrolled and arbitrary — S. 5 (1) 
and Preamble give suffic-ent guideline. A 
1971 Pat 240 (247, 248) : 1971 Pat LJR 85 
(DB). 

(3) Expression ‘not inconsistent with the 
pro^ions of the Act’ — Does not govern 
the expression 'public interest' occurring in 
& 6 (1). A 1970 Raj 225 (229). (A 1970 SC 
1453, Foil.) 

Section 6 


(1) Power df Administrator to make de¬ 
mand for furnishing of returns in public 
interest — Power imposes unreasonable res¬ 
triction'— Expression "public interest" in 
S. 6 (1) is not governed by the expression 
not inconsistent with the provisions of the 
Act in S, 5 (1) and is vague and does not 
providO^ any objective standards — The ex- 

8 cession, is not governed by S. 5 (1) — 

6 (l)^l^ invalid. A 1970 Raj 225 (229). 

(10 Sc^lMon 6 (1) does not suffer from the 


of 

dfi 

itri 


atlon under Art. 14. It 
ient guidelines to the ad- 
„ to call, for thf return of the 
file! pawner. A 1973 Raj 242 
1072 (DB). - 


(3) The powers conferred upon the 
Administrator concerned under Ss. 8 (1) and 
6 (2) of the Act is independent to that of 
S. 16 (1) and as such there is no necessity 
to infer that a declaration under S. 16 (1) 
must precede before the Administrator 
takes action under Ss. 6 (1) and 6 (2). 1979 
Mad LW (Cri) 161 : 1980 Mad LJ (Cri) 487 
(489). 

(4) Provisions upheld by the Supreme 
Court — High Court cannot re-examine 
even from a different angle validity of a 
provision upheld by the Supreme Court. A 
1973 Rai 242 (243) : 1972 WLN 1072 (DB). 

(5) Duty of pawn broker to submit re¬ 
turn — Not taken away by S. 6 (1). A 1971 
SC 1170 (1181) •• 1981 ELT 945 (946) (Cal). 

(6) Action under S. 6 (2) of the Act could 
be taken by the Administrator even though 
the person concerned has not filed any re¬ 
turn under S. 6 (1) or the return is not 
called for by the Administrator. S. 6 (1) and 
(2) are not intended ta serve the same pur¬ 
pose. (1979) 1 Mad LJ 305 (307). 

(7) Initial burden is on the prosecution 
to prove that the articles seized were of 
primary gold origin. Thereafter the burden 
shifts to the accused to prove that what 
was seized was not of primary gold original. 
ILR (1960) 1 Kant 479 (485). 
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7, Admiaitftmtor, Me., to be -public servants.— The Administratw, a 
Gold Control Officer, and any person aathorised by the Administrator or the 
Central Government and periormmg ai.y functions tinder this Act shall be 
deemed to be public servanU within the meaning of section 21 of the Indi»i 
Penal Code, 


CHAPTER m 

RfiSTRICTfONS RELATING TO THE MAN'JFACTlTRE, ACQUISITION. 
P‘'>SSESS10N. SALE. TRANSFER OR DELIVERY or GOLD 


6. Restrictions regarding acquisition, possession and disposal -of gold.— 

(1) Save as otherwL<5e pro^ :4'd vx this Act. no person shall— ^ ' 

(i o-.'-n or have'in his p0S5es.?’on, custody or control, or 

(iU acquire or agree to acquire the ownersliip. possession, custody or con¬ 
trol of. or 

(ui» buy. accept or otherwise receive or agree to buy, accept, or otherwia* 

re'ceive, ^ 

any prini«ry gold. 

Save as otherwise prow.ded In this Act. a person may— 

(a^ acquire or agree to acquire the ov‘Tiership, possession, custody or 
control of. or { 


(ii* buy, accept or othen^ose receive or agree to buy, accept or otherwise 
receive, 

any omainent, unless he knows or has reason to brfieve that .such omuneRt^ 
bencq required to be included in a declaration, has not been so included; 

(b: sell, deliver, transfer or otherwise dispose Of, or agree to sell, cbliver, 
transfer or otherwise dispose of, any ornament, but shall not do so if 
the ornament, being required to be included in a declaration, has not 
•been so included.] 


Section 3 

(h Restriction imposed by S. ft (H beitig 
in absolute terms, possession of primary gold 
by any person would be in contravention 
jf S 1977 AU Cri R 7 (9) (DBi *• 1979 

!VTdd LV; (Crii 161 (164 j. 

(2^ Constitutional validity of Maharashtra 
Debt Relief Act. (3 of 1976) — Act is not 
repugnant to Gold Control Act 19G8. 
(I977i 70 Bom LR 449 (477. 478, 479) (DB). 

(.“■n Act is prospective in operation. A 1977 
Cal (471) : 81 Cal WN 539 ** (11*77) 4 
Cal HN 469 (472) : 81 Cal WN 908 (DB). 

[But see A 1978 Cal 544 (546). (Primary 

gold possessed by petitioner from before the 
Act came into force — Provisions of the 
Act attracted.) (A 1977 Cal 468 and (1977) 
ftl C<a 908. Distinguished.)! 

14: Declaration under Defence of India 
Rules by petitioner family before com¬ 
mencement of Act. of possesion of gold bar 
in excess of 4000 grammes — Possession 
ia not illegal and Gold Bar cannot be con¬ 
fiscated under amended S. 71 (L. A 1973 

Gauhati 8 (11. 12) (DB). 

(5) Wliere gold with foreign markings, 
was seized from the possession of the ac¬ 
cused. it is the dutj' (tf the accused to have 
repelled the presumption that the gold was 
wnuggled. by adducing evidence to show 
that the ori^n wa« not foreign at all and 
therefore the gold could not be held to be 
anuggled. 1979 Mad LW (Cri) 25 (2R. 27> 

(6> Sec. 4 of ttie Probation of Offenders 
Act (1938) does not apply to the first offen¬ 


der prosecuted for Mfences under Ss. 8 (1) 
and 85 (i), 4 (lii) of the Act 1979 Cri LT 
(NOC) 70 : 1978 .TSCTL 296 (Mad). 

fSee however 1980 JSCTL 193 (200) (DB) 
(^m). (Accused was found carrying and 
possessing gold in contra%'eQtiQn of the 
provisions of S. 8 (1) (i) and prosecuted 

for breach of that section along with 
Ss. 85 (2) and 135 (b) of the Customs Act 
— He was convicted, fined Rs. 7,000/- and 
Gold possessed by him was confiscated. He 
was however sentenced t© one day’s sim¬ 
ple imprisonment. On appeal for enhance¬ 
ment High Court declined to interfere as 
the accused a very young man aged 22 and 
the case was oending for nearly 8 years 
Court.).! 

(7) Statements recorded by the Customs 
Officer while making enquiry under Sec¬ 
tions 107 and 108 of the Customs Act are 
admissible. 1981 Cut LR (Cri) 174 (177, 178). 

(8) Possession or acquisition of liquid gold 
containing less than 9 carats is not prohibit¬ 
ed under S. 8. 1972 AU LJ 354 (358). 

(9) The Officer seizing the it«ns of goldj* 
not required to finally decide whether artl“ 
cles seized constitute primary gold or orna¬ 
ments. It is ultimately for the adjudicating 
authority to determine the actual contraytt- 
tion of the provisions of the Act. Mer^ 
bwause the officer seizing the articles M* 
reason to believe that there has been n 
contravention of S. 16, it does not naca® 
that he did not or could not, at the sMy 
time, have reason to believe about TO.e 
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Save as otherwise provided in this Act, no person shal) 

4a) acquire, or agree to acquire, the ownership, possession, custody or eon* 
ti!<d of, or 

Ps)^ hoy, accept or otherwise receive, or agree to buy, accept or etherwis© 
Meeive, 

ny ar^lo eJieept by successioiH intestate f» testamentary. 

(4> Save as otherwise provided m this Aet, no person shail: selK deliver, 
bpansfer or otherwise dispose of, or agree to sell, deliver, transfer or other- 
wiso ^spose of, any article to a person who is not a lieeneed^ dealer or re- 

haer: 

Provided; that a person may deliver an article to a cerfitied goldsmHh tor 
the purpose of repairing or polishing or for the purpose of getting ene or 

mm pmaments made, manufactured or prepared therefrcwn; 

Provided further that bo such sale, donvery, tranrfier or disposal' of any 

avliclo shall be made— , , . 

A) where sneh miricle is required^ t© be incl'uded in the declaration 

such article has been includedi in » decteratiem which has been duly 

i»ade by the person- who intendfe to sell, deliver, transfer or otherwise 

^pose oi the same, oir , , . , , 

where such article is nect required to be meliided' m a declaiiat’^on, 
unless the sale, delivery, transfer or disposal thereof has been auth¬ 
orised by the Administrator. 

(5) Notwithstanding^ anything contained' in- suh-sec'ttons fS) and M), a per- 
Mn^ may acc^ or tr^isfer, by way of gift or exchange, gold- coins, not 
eeed^ five in number, if together with the gcld‘ emnn received' by way of 
0tt OP exchange, the total holding of gold coins of the rlonee or transferee, 
as the case may be, does not exceed fifty groHfimes. 

14) Notvdthstanding^ smything contsaned- m this ^ctioBi the Administra¬ 
tor may if he is of opinion that the special circumstances of any case or 
cites of cases so require, authorise any person or class of ^t«ms to buy or 
otherwise acquire, accept or otherwise receive, er sell, deliver, transfer or 

Otherwise dispose of, any primary gold; or article. 

Substituted for former sub-scc^cn tt) and deemed; al-ways to have been so 
subsetirted by the f?01d (Control) Amendjuent Ael^ twg <26 of 1966), Sec. 3. 

9. Rcstrkfions on the disposal of gold acquired under any authorisation 
made by the Admintetrater^ (1) Every person who acquires gold under any 
avthorisatioa made by the Administrator shall observe such con^d^ and 
he 8cd)jeet to such restrictaons as may be specified; there^ and shall 
to the Administrator m account ot such gold, it so required by ^e Admm- 


dtOT 

(a) No person receiving, accepting, buying or etherise acquiring g 
In accordance with any authorisation made by Administrator shall— 
(i) sell, deliver, transfer or otherwise dispose of, or agree to sell, dem 
transfer or otherwise <Mtepo 0 e oi, or 



■ eei len 8 (eontd.) ^ 

travodlon of S. 8. 1073 Tax IP 2168 (21781 

0B) VS). 


(10) Though sections vest wide poww to 
the Admlnistretor, Administrator is not m 
without -my guidance. Hence yeat^ of 
wide power is not bod though a parncui» 
aefi0B48,tbe Admtototretor mey be 
attack on 4hilB ground* UP (1872) Cut o50 
(MS) (^ 

. m} She initial burden of proving thrt 
llie ardSiM. seized are of "prfm^ 


accused to prove the contrary. ILR (1986) 1 
Kant 479 (644, 845). 

(12) Collector must first decide wnet^ 
articles srieed can he said to be of "prl- 
mary gold” — Reasonable opportunity of 
being heard and of adducing evidence in 
eup^irt of their respective contentions must 
be given to parties to deciding the ouestlon. 
1874 Tax LR 2380 (2381, 2382) (DB) (Cal). 

(13) ProMbmon regarding •Trimery 
Gold^ — Whether article is Trimary Gold* 
is a jurisdictional fact — Erroneous finding 
win merit ”Certlorari”. A 1974 Gal 158 (159 
to 161). (Reverb on another point in 1974 
Tom la 2880 (DB> (Cal).) 
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(!i) expose or offer for sale, deliver, transfer, or disposal-of, such gold, 
except in accordance with such authorisation. - . . 

OBJECTS AND REASONS 

"Clause 9 deals with restricMon regarding been made in sub-dause (5) permitting ao- 

acquismon and possession of gold and is quisition or transfer, by way of gift or ex- 

generally bn‘C(l on the corresponding provi- change, of gold coins not exceeding five in 

sions contained in Rule 126-H, with suit- number."—S.O.R 

able drafting changes. A new provision has 

10. Loans not to he obtained on hypothecation of primary gold or 

undeclared gold.— No person shall obtain from any other person any loan 
or advance on the hypothecation, pledge, mortgage or charge of_ 

(a) any primary gold, or 

(b) any article or ornament which is required to be included in a declara¬ 
tion unless such article or ornament has been so included: 

Provided that, in the case of an article which is not required to be in¬ 
cluded in a declaration, no transfer or delivery thereof shall be made unless 
such tran.sfer or delivery has been intimated in writing to the Administrator. 

OBJECT.*! AND REASONS 

Claus'e 10 deals with restrictions on the tion 5 (2) (e). with a new provision made in 

sale or transfer of gold acquired under any sub-clause (1) for furnishing of accounts 
authorisation made by the Administrator and returns, etc., by the permit holders,”— 
and is generally- ba.sed on the existing pro- S.O.R 
visions, vide Rule 126-H (2) (e) and Sec- 

11. Prohibition regarding making, manufacturing, etc., of primary gold - 
articles, ornaments, etc.— (1) Save as olhe^^vise provided in this Act, no per¬ 
son shall— 

(a) make, manufacture, prepare or process, any primary gold, or 

(b) make, manufacture, prepare, repair, polish or process, any. ornament, 
or 

* 

(c) make, manufacture, prepare, repair, polish or process^ any article, or 

(d) make, manufacture or prepare anything containing, gold of any purity, 
whether such purity exceeds nine carats or not, or 

(e) melt, assay, refine, alloy or extract gold of any purity, whether such 
purity exceeds nine carats or not, or subject such gold to any other 
process, 

unless he is authorised so to do by the Administrator. ' 

Explanation.— Nothing contained in th’S sub-section shall apply to the 
polishing by any person, in his dwelling hou.se, of any article, or ornament, 
or both, belonging to himself or to any other member of his family. 

(2) Every authorisation made under sub-section (1) shall be subject to 
.such conditions (including conditions as to the payment of any fee or charges 
of supervision) and restrictions as may be specified therein. 

OBJECTS AND REASONS 

**C)auses 11 and 12.— Clause 11 deals with manufacturing, etc. of primary gold artidM ■ 

restriction on obtaining of loans on hypo- and ornaments. The.se are generally basM ' 

thecation of primary gold and undeclared on the existing provisions, vide Rules 128-D . 

articles/ornaments. Clause 12 deals with (lA), 126-B (1) (c) and Sections 6 (1) aw* 

restriction on refining, melting, making. 3 (1) (c).”—S.O.R. 


CHAPTER rV 

POSSESSION OF GOLD BY PUBLIC RELIGIOUS INSTITUTIONS 


12. Ban on possession of primary gold when not to apply to primary 
gold which forms a part of structure, etc., of public religious insti^tions,^ 
Nothing in clause (i) of sub-section Gl of Section 8 shall apply to any 



Section 11 




(1) Mere possession of liquid gold is not prohibited. 1972* All LJ 354 (356). 
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I maty gold which forms part of any structure or any. other construction or 
% appendage within the precincts of a temple, church, mosque, gurdwara or 
ainy other place of public religious worship if such primary gold has been 

included in a declaration. 

OBJECTS AND REASONS 
See under Section 11. 

Disposal ol gold received as offerings— Notwithstanding anything 
^ntained in this Act, a public religious institution may receive gold as of¬ 
ferings : 

Provided that— 

(a) where any article is received by such institution, as an offering, such 
article may be— 

(i) kept by such institution for its use, or 

(ii) sold to a licensed dealer or refiner, or 

(iii) converted into ornaments for the deity or idol, or 

(iv) converted, with the previous permission of the Administrator, into 
any new article which may be required for worship in the insti¬ 
tution or for use in. or decoration of, the structure or other con¬ 
struction or appendage within the precincts of the institution; 

(b) where any primary gold is received by such institution, as an offering, 

the institution shall dispose of such primary gold by— 

(i) converting the same, with the previous permission of the Adminis- 

1 trator, into ornaments for the deity or idol, or into new articles 

■ r which may be required for v/orship in the institution or for use 

in, or decoration of, the structure or other construction or appendage 
within the precincts of the institution, or 

(ii) selling the same to such licensed dealer or refiner as may be spe¬ 
cified, and under such conditions, limitations and restrictions as 
may be imposed, by the Administrator. 

OBJECTS AND REASONS 

„'S= 5 VS S-1..S 

tutions and disposal of gold received by drafting changes. S.O.R. 
them as offerings. These are based on the 

14. Submission of monthly accounts.— Without prejudice to the provi¬ 
sions of Chapter V, every public religious institution shall submit, in such 

‘ form and in such manner as may be prescribed, to. the Administrator month¬ 
ly accounts of gold received by it as offer'ngs and disposed of by it. 

15. Responsibility of the person in charge of public religious institu¬ 
tion.— The person in charge of the management of any public religious m- 
stitution shall be responsible for anything done or omitted to be done by 
BUch institution in relation to any «»oid. 

CHAPTER V 

... declarations 

16. Declarations as to articles or ornaments.— (1) Save as otherwise pro¬ 
vided in this Chapter, every perswi who owns, or is in p<wsession, custody 
6t contt-ol of, any article or ornament at the commencement of this Act. or 




4ii geetloq IB . 

** (DitldaWlitv of Karta , or Itonager of 
taffW^to niake declaration — Member of 
Cunilfenot disclosing ornaments in po^ 
jlonMl^rta.ls not vicariously liable under 


S 16 (5> (b) for such non-disclosure. A 1970 

Raj 225 (230). ^ ^ 

(2) The question of declaration by Karto 
of joint family arises only after that kartav 
ownership, contrcA or po eseasion over con- 
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acquire? the ownership, possession, custody or control of any article or oma- 
Bofni ihereaft* :. .--hajl n-ahe v.ithin thirty days iron) such commencement or 
frcm i^uch actii:!S!tion, as the case may be, or within such further period as 
the .Administrator may, on sufficient cause being shown allow, a declaration 
in the. presented form as to the quantity, description and other prescribed 
particulars of any article, or ornament, or both, owned, possessed, held or 
controlled by him : 

Provided that no such declaration shall be reejuired to be made where a 
person who, having owned, po^essed, held or controlled any article or orna¬ 
ment before the comm'meement of this Act, has already made a declaration 
in relation to that article or ornament, or Iwth: 

Provided further that nothing in this sul>section shall be construed as 
enabling any declaration to be made in respect of any gold for which the 
period prescribed or allowed under the law for the time being in force before 
the commencement of this Act had expired before such commencement. 

(2) For the removal of doubts, h is hereby declared that the declaration 
referred to in this sectKMi shall be made, in relation to any article, or orna¬ 
ment. or both,— 

(a) owned by minor or a lunatic, by the guardian or manager of mcK 
minor or lunatic, as the case may be; 

(b) owned by an idol or a deity, by the manager of such idol or deity, 
whether known as shebait or manager or by any other name; 

(c) owned, possessed, held or c<mtro)led a person whose properties are 
under the management of any administratcar or receiver, by slid) a<^ 
ministrator or receiver; 

(d) owned, possessed, held or controlled by a pers<m whose properties are 
under the management of a Court of Wards, by the manager of sucK 
Court: 

4 

(e) vested in an execirtor or an administrator of a will or other testamen¬ 
tary disposition, by such executor or administrator; 

(f) owned, possessed held or controlled by the members of a firm, by any 
partner of such finn; 

<g) owned, possessed, held or controlled by a Hindu undivided family, by, 
the head or karta of sudi family; 

(h) which is the subject-matter of any public or private trust, by the truer 
fee of such trust; 
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iraband gold has been established. A 1672 
Mys 329 (332) : 1973 Cri LJ 71 : (1972) 1 
Mys LJ 520. 

(3) Family consisting of husband and 
wife — Family owning gold sovereigOE 
weighing more than 50 grammes and orna¬ 
ments — No obligation to declare. A 1677 
Cal 468 (470) : 81 Cal WN 539. 

(4) Declaration under Defence of India 
Rules by petitioner family before com¬ 
mencement of Act. of possession of gold bar 
not in excess of 4000 grammes — Posses¬ 
sion is not iDegal and Gold Bor cannot be 
confiscated under amended S. 71 (1). A 1973 
Gauheti 8 (DB). 

(5) Gold ornaments seized from shop of 
respondents — Respondents alleged to have 
caring business of gold without licenw 
•— Gold ornaments seized less than limn 
preBcrHied by S. 16 (5) — Controversy as 
to whethw respondent was doing business 
as dealer pendhrig in proceeding under Act 
— Order deciding seizure illegal is not. 
valid. 1677 All Cri R 36 (37) (DB). 


( 6 ) Restriction under S. 16 (5) 15 reason¬ 
able — It does not interfere with rights of 
persons to own, pc^sess. hold or control 
golden arti<^ — S. 16 (5) is v 6 bd. A 1970 
Raj 225 (230). 

(7) Section 16 (5) prescribes circumstances 
under which no declaration under S. 16 (1) 
is necessary. The G. C. Act is for the regtK 
letion and must receive strict construction 
and in case of any doubt such construction 
as is favourable to the citizen has to be 
given. (1977) 4 Cal HN 469 (474) : 81 CTal WN 
966 (DB). 

(8) Section 16 (7) — Section providing for 
dealers and refiners as a dess — Ifo di^ 
criminetion — Section is not ultra vires of 
Art. 14. A 1970 Raj 225 (231). 

(9) Provisions of S. 16 (7) are not viola- 
five of Arts. 14 and 19 of the Constitution 
(1975) 77 Pun LR (Delhi) 122 •• (1®73)14 
Ouj LR 112 (124) •* A 1971 Pat 240 (247) • 
1971 Pot UR 35. 

^10) Section is not bad on the ground ttgj 
Ik Xht dealer vicariously liable tor 
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(i) oViOied* possessed. heW or controlled by a company, whether ;' :irnf>- 
rated in or outside India, by any person in charge of the manag orient 

of the affairs of such company. 

(jl belonging to a temple, church, mosque, gurdwara or any other religi¬ 
ous institution, by the person in charg of the management of such 
temple, rtturfch, mosque. gurd\eara or* other religious institution; 

(k) which is wakf property, by the mutawalli of such wakf; 

ovimed possessed, held or controlled by any society, club or other as¬ 
sociation. by the secretary or manager of such society, club or other 

association: 

oymed, possessed, held or controlled bv any other person, by such 
person as may be prescribed. 

(3) If any person who did not own. oos.'^?'. hold or control, before the 
commencement of this Act. any quantity of gv^M '.n excess of the quant t'es 
specified in sub-section (51. acquires, aft^r such 'ommencement, the ov'ner- 
ship (whether by succession, intestate or testamentary, or otherwisel. f»s- 
session, custody or control of ar'.y gold and if. a.' a result of such acquisi- 
lion, the total quantity of gold o'.^med, posssessed. held or controlled by such 
person exceeds the quantities specified in sub-section (5), such person shall, 
within thirty days from the date of such acquisition or within such further 
period as the Administrator may, on sufficient cause being shown, allov/, 
make a declaration in the prescribed form stating the total quantity, descrip¬ 
tion and other prescribed particulars of— 

(a) the gold owned, possessed, held or controlled by him immediately after 
such acquisition, and 

(b) the person from whom the ownership, possession, custody or control 
of such gold was acquired. 

<41 If any person who has made a declaration, whether under sub-s (I) 
or under sub-section (31 or under Part YMA of the Defence of India Rules, 
1962. or under the Gold (Control) Ordinance. 1968. as to gold ovimed. pos¬ 
sess^, held or controlled by him. acquires (whether by succession, inte.state 
Of testamentary, or otherwise), or parts with, after such dedaratiwi, the 
ownershiD, possession, custody or control of any quantity of gold, he shall, as 
oftqn as he acquires or parts with the ownership, possession, custody or con.- 
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the contravention of the provisions of me 
Act. ILR (1972) Cut 556 (562. 563) (DB). 

(11) Provisions of S. 16 (7) do not impose 
unre&sondbl^ restrictions on the right of 8 
dealer or refiner to possess or to earn', on 
business or trade in gold and are not vnola- 
tive of Art. 19 (1) (f) and (g) of the Con¬ 
stitution. A 1971 Pat 240 : 1971 Pat LJR 85. 

(12) Section 16 is general js apphe- 

alfe to pavm broker. A 1871 SC 1170 
(1878) 1 8CJ 824 1981 ELT 945 (946) (Cal). 

(13) Notification under S. 100 exempt^ 
certain b^ks (but not pawn brokers) from 
operation of S. 16 — Validity — Notification 
does not violate Art. 14 of the Constitution 
nor U there excessive delegation of legis¬ 
lative power under S. 100. A 1975 Kant 114 
(116) : (1975) 1 Kant LJ 229 •• ILR (197$) t 
Sant 1759 (1765) (DB). 

(14) Reasonableness of requirement to 
nudea declaration — Provisiem requiring a 
pawn bsoker to make monthly declaratioii 
under Korm GS HI does not impose un- 
eeasonave restriction on his right unda 

19‘0) (f) or (g). A 1971 SC 117$ (1179): 


(15> Exemption of petty traders under — 
InvoU^es no irrational classification — Does 
not offend Art. 14 or 19 (1) (g). (1973) 14 
Guj LR 112 (135. 136) (DB>, 

(16) Word 'gold' used in .sub-sections (3), 
(4) and (ID is ‘'gold” as defined in S. 2 (j). 
A 1973 Cauhati 8 (12) (DB). 

(17> It is true that if an item oi gold 
comes within the definition of exinreosion 
ornament, it cannot be considered to be 
primary gold and no question of contraven¬ 
tion of the provisions of S, 8 can arise. 
However from the fact that an item of gold 
seized is in a shape wh'ch resembles an 
ornament, it will be deemed to be an orna¬ 
ment unless the item having regard to the 
purity, size, weight etc. is such which is 
cwnmonly used as an ornament in any State 
or unicMi territory. 1973 Tax LB 216$ 
(2173) t 1972 All LJ 983 (DB). 

(18) PNKm holding <^naments and arti- 
oies in two dlfterent capacities — 'Hiey can-* 
not be clubbed together for purpose of de- 
(fiaration. A 1981 MP 253 : 1981 ELT 938 
(DB). 

(19) Declaration under S. 16 (1) not neces¬ 
sary before an action under S. 6 is taken as 
p ower s oC the Administrator under S. 8 are 
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troi of p.ny quantity of gold, make, within thirty days from the date of such 
acqu silion or parting with, or within such further period as the Administra¬ 
tor may, on sufficient cause hi-mg shown, allow, a further declaration in the 
prescribed form stating the quantity, description and other prescxdbed parti¬ 
culars of the gold in relation to which such ownership, possession,. custody 
or control has been acquired or parted with by him and giving the prescrib¬ 
ed particulars of the person from whom the ownership, possession, custody 
or control of such gold was acquired or in whose favour the ownership, ,pos¬ 
session. custody or control of such gold was parted with, as .the case.may he. 

* 

(5) No declaration referred to in sub-section (1) or sub-section (3) shall 
be required to be made,— . • .it 

(a) in relation to articles, unless the total weight of articles owned, pos- 
se.ssed. held or controlled by,— 

(i) a minor, who is not a member of a family, exceeds twenty .aram- 

mes, 

(ii) an individual (other than a minor), who is not a member of a 
family, exceeds fifty grammes, 

(hit a family, exceeds fifty grammes, 

(iv^ any person referred to in clauses (b) to (f) and (h) to (m) of sub-sec¬ 
tion (2), exceeds fifty grammes; 

(b) in relation to any ornaments, or both articles and ornaments, where 
both articles and ornaments are owned, possessed, held or controlled, 
unless the total weight of such ornaments or both articles and orna- 
' ments, as the case may be, owned, possessed, held or controlled by,— 
(i) an individual who is not a member of a family, exceeds two thou¬ 
sand grammes, 

(ill a family, exceeds four thousand grammes: 
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independent to those under S. 16. 1979 Mad 
LW (Cri) 161 (163). 

(20) Gold Control, Trade Notice No. 9/73 
D/- 27-10-1973 by Collector Central Excise 
Madras, held was advisory in nature and 
did not involve any statutory powers or 
duties, under S. 16. (1975) 1 Mad LJ 290 
(296). 

(21) Declaration as to articles and orna¬ 
ments — Limit in Cl. (a) cannot be im¬ 
ported in Cl. (b). (1973) 1 Mad LJ 311 (312) 
(DB) 

(221 Ignorance of law cannot be pleaded 
as a sufficient cause for failure to file the 
declaration. 1979 ELT 179 (180) (Mad). 

(23) The mere fact that gold had been 
seized at an earlier date did not prevent the 
petitioner from declaring that gold at a 
later date under the Voluntary Disclosure 
Act of 1976. Where declaration is made, the 
petitioner will be deemed to have complied 
with the provisions of S. 16 of the 1976 Act 
as well as S. 16 of the Gold Control Act and 
would be immune from penalty, prosecution 
etc. under the latter Act. (1981) 20 Cur Tax 
Rep (Mad) 328 (335. 336) : (1981) 130 ITR 
81. 

(24) Immunity from penalty, prosecution 
etc. under the Act can be claimed if before 
making declaration the following conditions 
are satisfied:— 

(1) The gold or bullion was not seized as 
a result of search made under the 

Gold (Control) Act; ’ * 

(2) No proceeding was pending in respect 


of gold before any authority under 
the Gold (Control) Act; 

(3) In a case where gold is owned, pos¬ 
sessed. held or controlled by a licenc¬ 
ed dealer, necessary entries were 
made in the accounts registers and 
documents maintained under the 
Gold (Control) Act under intimation 
to the Gold Control Officer before 
1-2-1976. 1982 Tax LR 743 (746) (DB) 
(Mad). 

(25) Seizure of gold, gold ornaments and 
Diamond jewellary, — Order under S. 132 
(5) of the I.-T. Act passed — Declaration 
made under S. 14 of the Voluntary Dis¬ 
closure of Income and Wealth Ordinance. 
1975 including seized jewellary accepted by 
C. T. I. Subject to payment of tax—Accus^ 
requesting sale of seized property for ad¬ 
justing sale proceeds against tax payment ^ 
Central Excise Department claiming the 
seized property for violating Gold (Contrw) 
Act — Held ownership will remain in hands 
of accused but under destraint by L-^T. O* 

— I,-T. O. has power only to sell gold om^ 
ments. jewellary and adjust sale proceeds 
towards tax — Further as disclosure "was 
under S. 14, and not under S. 16 therwf, 
immunity from confiscation for violating the 
provisions of the Customs Af* 

(Control) Act will not be avadable to w® 
Reused. (1981) 129 ITR 414 (422, 423) (Ma^. 

(26) Gold ornaments belonging to tJiiw 
parties pledged with the petitioner dealer 

— Even though petitioner was liable w 

penalty for having contravened provisions M 
8^16 (5). he was entitled to of 

the ornaments. ILR (1978) 1 All 231 (233). 
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(c) in relation to any ornaments, or both articles and ornaments, owned, 
possessed, held or controlled by any person referred to in clauses (b) 
,, to (f) and (h) to (m) of sub-section (2) unless the total weight of such 
' ornaments, or both articles and ornaments, exceeds two thousand 
grammes; 

(6) For the purposes of this section, ’*funiily^^ shall be deemed to consist 

of— 

(i) the husband, wife and one or more minor children, or 

(ii) any two or more of them, 

but shall not be deemed to include any other person. 

(7) Every licensed dealer or refiner shall make a declaration or further 
declaration, as the case may be, in ac cordance with the provisions of this sec¬ 
tion in relation to any gold owiif'd, possessed, held or controlled by him in 
any capacity other than the capacity of a license d dealer or refiner and the 
provisions of sub-section (5) shall not apply to such gold. 


Explanation.— Where the licensed dealer or refiner is a company or 
other body corporate or a firm, the declaration referred to in this sub-sec¬ 
tion shall also be made by every director of such company or body corpo¬ 
rate or, as the case may be, every partner of such firm, in respect of the 
gold owned, possessed, held or controlled by him in any capacity. 

(8) Every declaration made under this section shall be made in tripli¬ 
cate, of which one copy shall be authenticated and signed by the Gold Con¬ 
trol Officer and thereafter shall be returned to the person making the decla¬ 
ration and the copy so returned shall be retained by such person as evidence 
of the declaration made by him under this section. 


(9) Every declaration made under this section shall be kept by the Gold 
Control Officer in safe custody and the particulars thereof shall be entered 
in a register to be maintained for this purpose. 


(10) A person who has made a declaration shall, as often as he acquires 
or parts with, after such declaration the ownership, posse.^sion, custody or 
control of any quantity of gold, endorse within thirty days from the date of 
such acquisition, or parting with, of gold, in such manner as may be pre¬ 
scribed, on the copy of the declaration retained by hun, and shall also pro¬ 
duce such copy, within seven days from the date of such endorsement, be¬ 
fore, thp Gold Control Officer, who shall make necessary changes Ln the re- 
gister referred to in sub-section t9) and also in the copy of the declaration 

kept in his safe custody. 

♦ * 

(11) No person shall own or have in his possession, custody or control 

,Bny quantity of gold which is required to be included in a declaration un¬ 
less such gold. has been included in a declaration or further declaration, as 
the case may be: ' 

Provided that nothing in this sub-section shall apply until the expiry 
the period within which a person is entitled to make a declaration or tur¬ 
ner declaralidh. . 


I ^ 



(12) A peirson upon whom a penalty has been imposed or whose gold 
iss hfeen confiscated under the provisions of Chapter XIII for failure to make 
8L.declaration shall, if so directed by the authority adjud^g the penalty or 
confiscation, make a declaration within such time as may be specified in 
direction. 

•♦Where the period prescribed or allowed under the law in force im- 
at^y before the commencement of this Act, for any declaration to be 
in respect of. any gold, had pot expired before such commencement, 
.]Siay be^made ,within the period prescribed or allowed under 

few,--’ 
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CHAPTER VI 

REFINERS 

17. Incensing of refiners.— (I’ Save as otherwise provided in tHs AcA 
t\o verson shall either establish a refinery or carry mi business as a refiner 
unless he holds a valid licence Issued in this behalf by the Admini^rator. 

(21 A licence issued under this section,— 

Caj shall be in such form as may be twescribed, 

(1)1 shall l>e valid for such period as may be specified therein, 

(c) may be renewed, from time to time, and 

*f(d) shall be subject to such conditions and restrictions as may be pre¬ 
scribed i] 

fH) Every licence issued under Part XIIA of the Defence of India Rules, 
1^02. or under the Gold (Control' Ordmance, 1P6B, authorising the establish¬ 
ment of a refinery or cair^ung on of bus'ne.ss as a refiner, shall, if in force 
immediately before the cwnmencement of this Act, continue to be in force 
un-il the expiry of the period of its validity or until the cancellation there¬ 
of. whichever is earlier. 

(4» A person who holds, at the commencement of this Act. a valid licence 
authorising him to establish a refinery or to carry on business as a refiner 
shall, if he intends to continue such business after the expiry of the period 
of its validity, make, at least one month before the expiry of such period, 
an application (in such fonn and on payment of such fees, not exceeding 
one hundred rut>ees, as may be prescrib^) for the renewal of such licence. 

(5) A person who intends to establish or commence, after the commence¬ 
ment of this Act. a refinery or business as a refiner, shall make an apnli- 
cation (in such form and on payment of such fees, not exceeding one 
h'mdt<'d rupees, as may be prescribed) for the issue of a licence. 

^f(6) (a) No application for the issue of a licence to commence or carry 

on business as a refmer .■^hall be granted unless the Administrator, after 

* • * 

making such inofuiry as he may think fit. is satisfied with regard to the fol¬ 
low ing matters, namely:— 

<^1) the seewrit^v of the premises where the applicant intends to carry on 
business as a refiner, the suitability of such premises for being used as a 
refinery, and the existence therein of arrangements for the storage of gold 
before and after refining: 

(iil the existence, in such premises, of equipment for the manufacture of 
standard gold bars, or of assaying of gold, and the quality and ade¬ 
quacy of such equipment: 

-(iii) the existence, in such premises of facilities for the exercise of super¬ 
vision and control by the Administrator or any other person authoris¬ 
ed by him in this behalf; 

(iv) the competence of the applicant to manufacture standard gold bars; 
and 

(v) such other matters as may be prescribed; 

(bl No application for the renewal of a licence to carry on business as,a 
lefiner shall be rejected unless— 

(1) the holder of such licence has been given a reasonable opportunity of 
presenting his case, and 

(2) ^e Administrator is satisfied that— 

(i) the application for such renewal has been made after the expiry (n 

the period specified therefor, or 

(ii) the refinery does not continue to satisfy the matters specified in •• 

i sub-clause (i), (ii) (iii) or (v) of clause (a), or 

' (hi) any statement made by the applicant at the time of the iwue or 

renewal of the licence was incorrect or false in material partieularfl, 
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Av) the applicant has cantiavened' any- tenn or condition of the licence 
or any provision ef this Act or any rule or order madfe thei'cunder 
or of any other law for the time being in force in so far as such 
law prohibits or restricts the bringing into or Uldng out of Tbdia 
.of any goods. (including coins, currency, whether Ihdian or foreign, 
and' foreign exchange) or the dealing m such goods by/ way of 
accpiisitien or otherwise. 


(c) Notwithstanding anything contained^ in* elouse fa) or elause(b), a licence 
to commence or carry <m business as a refiner shall not be issued or renew¬ 
ed if the Administrator, alter giving applicant a reasonable opportunity 
of presenltog his case, is satisfied that the entire volume of the refinmg 
bushiess d<me, or proposed to be done, hj? applicant may be eonvemently 
dene at a refinery established or run by Oovemment or by a. corporation 

owned or controlled by Govermricnt. 

(d) Every order granting or reiecSi^g an application hwr the issue or re¬ 
newal of a licence shall be made writing:] 

fl) Any person to whom a licence hoe been ifssijed or rejwwed under 
^ section shall comply with- flu2 prouieionfi of every law, rule, regidat»<m 
or bye-low fer the time being in force rekriino to refineries. 

») A person to whom a licence to carry on business ae a- I'efiner is 
issued under this section shall not carry cn bi-isinesj? as such refiner m ^e 
same prcmfees in ^vhiob he or any other person carries on busm^s, whether 
ae a dealfer otherwise, or as a- n^ney-lbnder or banker who Ibnds or ad 

vances nwney on hypothec 

m licemed refiner shall eneure that every pei^son- employeo by 

ban in the refinery eomphes. in- the course of su.^ employment .he 

provisions of this Act or any rule or order made ta-jereunder of any 

other law relating to gold or reign exchange for die tinae being in force 
fa] Substituted for former clause (d) anef deemed atwaj^ la have been sc by 
Sold- ^Control) Amendment Act, 1969 r,t iSMli S. !• <tv 
^ Substituted for former claurp fBV amt decreed always to have been so sub¬ 
stituted, ibid, Section 4 fit). 


OBJECTS AMD REASONS 


’^daeflC 17 deals with declaration »s to 
aorficles or omomento and in substance to^ 
lows the existing provisions contained in 
Ride 1281, as modified by Defence of India 
(Fourth Amendment) Rules, 1066, some 

drafting changes. Sub-dause (II) ws tlto 
effect of making the poesesskm of goto 
which is required to be declared, an of¬ 
fence if it i.s not so declared and -su^ 
clause (12) empowers the Adjudicating Of¬ 
ficer to call for a declaration from person 


u)X)n whom a penalty is impose<l or whcoe 
gold^ is confiscated tor toiiure to make f 
declaration. According to suU-ckiuse t7., 
which is a new jirovision, the Mmitr speci¬ 
fied in sub-dause (5) in relat?on 1o the re¬ 
quirement of declaratton ol ornamento/ arti¬ 
cles wall not apply to any goW owned, pos¬ 
sessed, held or cc«)trolled by a licensed 
dealer or refiner in his pei’sonaT capacity. 
They will have to declare their entire per¬ 
sonal hoWtogs.”—SX).R. 


Ifi Refhier to make standard gold bars only.— (1) A licensed refine 
may make or manufacture standard gold bars but shall not, unless autl^ 
orised by the Administrator so to do, make, manufacture or prepare pri¬ 
mary gold in any other form: - • x- • __ 

Provided that such refiner may, in the process of manufacturmg stanoard 

gold bars, make, manufacture or prepare primary gold ^ ^ *u. 

(2) Unless authoxised by the Adnfinistrator so to do, a licensed refiner 
shaU not make, manufacture, prepare, repair or polish any article or om%- 


ment 


OBJECTS AND RSASONS 


*V!laiiM 18 deals with licensing ofr^n- 
en end In substance, follows the extsting 
provWoDc contained In Rule 126E and S<^ 
tkm 8. with necessary drafting changes. Tito 
crHerta pre e ci ' l b c d under sub-clause W 
have been enlarged by inclusion of an ad¬ 


ditional criterion, nam^, "the existence of 
any r efinery established or run by Gov¬ 
ernment. Sub-clause <0) is a new provision 
which requires the licensed refiners to en¬ 
sure that the person employed by thern m 
tbe refinery einnply with (he law:*’—S.O.It 
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19. Standard gold bar to be stamped.— ( 1 ) Every licensed refiner, who 
makes, manufactures or prepares standard gold ■ bars shall put a stamp on 

each such gold bar certifying its purity and such stamp shall also contain 
such other particulars as may be prescribed. 


referred to in sub-section (1) shall be used in stamping any 
andard gold bar unless such stamp has been approved by the Administra- 


OBJECTS AND REASONS 


**Clause 19 spells out what a refiner can 
nianufacture and cannot manufacture and 
corresponds in substance to the provision 


contained in sub-rule (1) (b) of Rule 126B, 
with some drafting changes.”—S.O.R 


sold by a refiner.— Subject to the provisions of Sec- 
8, a licensed refiner may buy or otherwise acquire or accept or other¬ 
wise receive primary gold, article or ornament from a person for the pur- 

pose of reftnmg such gold for making, manufacturing or preparing standard 
gold bars therefrom. 

OBJECTS AND REASONS 


"Clauses 20 to 22 deal with stamping of 
standard gold bars and acquisition or sale 
or delivery of gold by refiners. These are 
based on existing provisions, vide sub¬ 


rules (1), (4) and (5) of Rule 126CC and 
Rule 126H (2) (a) with some ihodifications.” 
—S.O.R. 


21. Sale or delivery of gold hy a refiner.— Save as otherwise provided 
HI this Act, no licensed refiner shall sell, deliver, transfer or otherwise dis- 
pose of gold in any form, other than in the form of standard gold bars and 
no such sale, delivery, transfer or disposal shall be made to any person other 
than a licensed dealer or refiner or certified goldsmith: 


Provided that a licensed refiner may sell standard gold bars to any per- 
Mn on production by that person of a permit granted by ihe Administrator 
in this behalf or to such other person as the Administrator. may * authorise 
in this behalf. 

OBJECTS AND REASONS . ; • 

% 

See under Section 20. 


22. Licensed refiner to comply viith conditions, etc.— A licensed refiner 
shall not— 

(i) buy or otherwise acquire or accept or othepvise receive, or 

(ii) melt, assay, refine, alloy or extract gold or subject it to any other pro¬ 
cess, or • . . , - 

(iii) sell, deliver, transfer or otherwise dispose of, 

any gold, except under such conditions, limitations and restrictions as may 
be prescribed. 

OBJECTS AND REASONS 

See under Section 20. 

- ^ , t 

23. Prohibition regarding possession of gold not included in any 

turn.— Except in the case of any quantity of gold acquired, accepted, . 

bought or received after the date of making of any return referred to in 
Section 56, no licensed refiner shall, in his capacity as' such refiner, eitter 
own or have in his posssession, custody or control any gold which has not 


been included in .sudi return: 



Section 21 in silver or silver omamente — Order of 

(1) Seizure of silver — Gold ornaments Court for returning silver and sifvw oro^ 
alleged to hav« kept with silver ornaments ments cannot be interfered- 1977 All Crt ** 
— Not ^ablishing gold ornaments secreted 7 (9) (DB). ri > ■* 
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Provided that any gold acquired, accepted, bought or received after the 
date of making such return shall be included in the next succeeding return. 

OBJECTS AND REASONS 


^ause 23 provides for prescription of 
conditions for the functioning of refiners. 
These follow In substance the existing pro¬ 
visions, vide parts of sub-rules (1) and (2) 


of Rule 126CC and Rule (21 (a) and 

parts of Sections 4 and 5, with some modi¬ 
fications."—S.O.R. 


24. Licensed refiner not to keep in a refinery any gold which is not a 
part of his stock-in-trade.— Save as otherwise provided in this Act, no licens¬ 
ed refmer shall keep in his refinery any primary gold, article or ornament 
which is not a part of his stock-in-trade or held by him in his capacity as a 
refiner and every primary gold, ornament or article found in such refinery 
shall be deemed to be a part of his stock-in-trade or held by him in his 
capacity as a refiner. 

OBJECTS AND REASONS 


"Clause 24 prohibits possession by a re- and corresponds to Rule 126 H (1) and Sec 
finer of gold not included in any return tion 5 (1).”—S.O.R. 

25. Gold where to be refined when silver, etc., is also refined in the 
game premises.— If a refiner carries on, in the same premises, the business 
of refining silver or other metal, he shall carry on the businAss of refining 
gold in such part of the premises and under such conditions, limitations and 
restrictions as may be specified by the Administrator. 

OBJECTS AND REASONS 


•Clause 25 Is a new provision for the re- refiner’s stock-in-trade. Similar provisions 
flners and requires them not to kpep in the existed with respect to licensed dealers in 
refinery gold which is not in any of the sub-rule (2) (bb) (ii) of Rule 126H.’’—S.O.R. 

26. Silver refiner to keep record of gold recovered from such refining.-^ 
Every person who refines or melts silver, including its alloys, shall— 

(al maintain a record of gold, recovered from such refining or melting; 

(b) declare on or before the fifth day of each month, in such form as may 
be prescribed, the quantity of gold so recovered during the month im¬ 
mediately preceding; 

(c) sell such gold within a period of thirty days from the date of such dec- 
clarat'on or within such further period as, on sufficient cause being 
shown, may be allowed by the Administrator, to a licensed refiner or, 
if so authorised by the Administrator, to a licensed dealer ®for to .such 
other person or authority as may be specified by rule made in this be¬ 
half.] 

[a] Inserted by the Gold (Control) Amendment Act, 1969 (26 of 1969), Section 5 
(3-7-1969). ^ 

CHAPTER Vn 
DEALERS 

27. Licensing of dealers.— (1) Save as otherwise provided in this A^t, no 
person shall commence, or carry on, business as a dealer unless he holds a 
valid licence issued in this behalf by the Administrator. 



Section 27 

, . Clauses (a), (b). (e) and (g) of Sec- 
i. i. von 27 (6) and 2 (d) of S. 27 Impose un- 
ladCile restrictions on fundamental 
tte of petitioners to carry on business 
are. Invalid. As the above clauses of 
(6) are inextricably bound up 
clauses of S. 27 (6). the whole 



of S. 27 (6) is invalid. With the invalida¬ 
tion of Section 27 (2) (d) and S. 27 (6) the 
licensing scheme contemplated hv S. 27 can¬ 
not be worked in practice. A 1970 SC 1453 
11465. 1466). 

(2) Provisions with regard to licensing of 
dealers and certification of goldsmiths not 
dtecrimlnatorv and do not violate Art. 14 of 


•A” la the ctuttoos ataada for AIR 


4 A. M. 18 
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(2) A licence issued in this section,— 

(a) shall be in such form as may be prescribed, 

(b) shall be valid for such period as may be specified therein, 

(c) may be renewed, from time to time, and 

®[(d) shall be subject to such conditions and restrictions as may be prescrib¬ 
ed.] 

(3) Every licence issued under Part XIIA of the Defence of India Rules, 
1962, or under the Gold (Control) Ordinance, 1968, authorising the commence¬ 
ment or carrying on of business as a dealer, shall, if in force immediately 
before the commencement of this Act, continue to be in force until the expiry 
of the period of its validity or until the cancellation thereof, whichever is 
earlier. 

(4) A person who holds, at the commencement of this Act, a valid licence 
authorising him to commence or to carry on business as a dealer shall, if he 
intends to continue such business after the expiry of the period of its vali¬ 
dity, make, at least one month before the expiry of such period, an applica¬ 
tion (in such form and on pa 3 mient of such fees, not exceeding one hundred 
rupees, as may be prescribed) for the renewal of such licence. 

(5) A person who intends to commence, after the commencement of this 
Act, business as a dealer, shall make an application (in such form and on 
payment of such fees, not exceeding one hundred rupees, as may be prescrib-. 
ed) for the issue of a licence. 

^[(6) (a) No application for the issue of a licence to commence or carry on 
business as a dealer shall be granted unless the Administrator, having regard 
to such matters as may be prescribed in this behalf and after making such 
inquiry in respect of those matters as he may think fit, is satisfied that the 
licence should be issued. 

(b) No application for the renewal of a licence to carry on business as a 
dealer shall be rejected unless the holder of such licence has been given a 
reasonable opportunity of presenting his case and unless the Administrator is 
satisfied that— 

(i) the application for such renewal has been made after the expiry of the 
period specified therefor, or 


Section 27 (confd.) 

the Constitution — Classification of licens¬ 
ed dealers and certified goldsmiths made by 
the Act is reasonable. A 1970 SC 1453 (1467). 

(3) Power to issue dealer’s licence under 
— Is not arbitrary, uncanalised or unguided. 
(1973) 14 Guj LR 112 (135) (DB). 

(4) Restrictions under S. 27 (7) (b) and (8) 
are not unreasonable. A 1970 Raj 225 (231). 

(5) Provisions of sub-ss. (a) & (b) of Sec¬ 
tion 27 are not violative of Arts. 14 and 19 
of the Constitution. (1975) 77 Pun LR (D) 
122 (127). 

(6) Unless it is proved that the petitioner 
has acted as a dealer, it cannot be said that 
he has infringed S. 27 since he is* not re¬ 
quired to take out licence. Petitioner found 
in possession of small and negligible quan¬ 
tity of primary gold — He cannot be held 
to have infringed S. 27 though he has in¬ 
fringed S. 8 (2). (1979) 1 Mad LJ 305 (308, 
309) ** 1979 Mad LW (Cri) 161 (165). 

(7) Gold Control (Licencing of Dealers) 
Rules (1969). R. 2 — Issue of dealer’s licence 
under — Applicant need not have actual ex¬ 
perience as a dealer in ornaments — Appli¬ 
cation for licence made in certain year — 
Does not lapse on expiry of that year. ILR 
(1975) 2 Ker 590 (603, 604). 


[But see 1979 ELT (J) 108 (109). (Ap¬ 
plicant satisfying requirement of hav¬ 
ing experience in gold trade In terms of 
R 2 (b) — Average annual turnover per 
dealer in the city in terms of R. 2 (f) suffi¬ 
cient to justify grant of another licence 
there — Licence granted, subject to satisfy¬ 
ing other conditions.)] 

(8) Order of authority refusing to grant 

dealer’s licence to the applicant under Gold 
Control Act (1968) — Order must be a speak¬ 
ing order. A 1972 Mys 132 (132, 133) (DB) ** 
ILR (1976) 1 Ker 332 (339). , . 

(9) Gold Control (Licencing of Dealers) 
Rules (1969), R. 2 — Permission to sell orna¬ 
ments at unlicenccd premises is not legal 
and void ab initio. A 1974 Him Pra 26 (27, 


. : ILR (1972) HP 418. 

(10) Permission to sell ornaments at 
cenced premises — Authority not 

rom cancelling. A 1974 Him Pra 26 (28) t 

(11) Trade notice prohibiting senaing 
maments for sale through salesm^ — g 
onsistent with S. 27. 1977 Tax LR 8 (W 

DB) (AU). ... rvt 

(12) Gold ornaments seized J^om shop w 

espondents — Respondents ifileged to ha^ 
een carrying on business of gold without 
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(ii) any statement made by the applicant at the time of the issue or renewal 
of the licence was incorrect or false in material particulars, or 


(iii) the applicant has contravened any term or condition of the licence or 
any provision of this Act or any rule or order made thereunder or 
of any other law for the time being in force in so far as such law pro¬ 
hibits or restricts the bringing into or taking out of India of any goods 
(including coins, currency, whether Indian or foreign, and foreign ex- 

/ change) or the dealing in such goods by way of acquisition or other¬ 
wise, or 

(iv) the applicant does not fulfil the prescribed conditions. 

(c) Every order granting or rejecting an application for the issue or rene¬ 
wal of a licence shall be made in writing.] 

®[(6A) Where the Central Government, having regard to the quantity of 
gold produced in India and the supply therein of gold through lawful chan¬ 
nels, is of opinion that it is necessary or expedient in the interests of the 
general public so to do, it may, notwithstanding anything contained m this 
section, direct the Administrator to restrict or reduce the number of licensed 
dealers to such extent and in such manner as may be specified by rules made 
in this behalf: 

Provided that no such rules shall come into force until the expiry of the 
period referred to in sub-section (3) of section 114 and if, before the expiry 
of the said period, both Houses of Parliament agree in making any modifica¬ 
tion in the rule or both Houses of Parliament agree that the rule should not 
be made, the rule shall come into force only in such modified form or be of 
no effect, as the case may be.] 

(7) (a) The Administrator shall specify, in each licence granted to a dealer, 
the premises in which such dealer shall carry on business and no other per¬ 
son shall carry on business as a dealer in the said premises, 

(b) A licensed dealer shall not carry on business as such dealer in any 
premises other than the premises specified in his licence, 

(8) Every licensed dealer shall ensure that every artisan or other person 
employed by him complies, in the course of such employment, with the pro¬ 
visions of this Act or any rule or order made thereunder and of any other 
law relating to gold or foreign exchange for the time being in force. 

[a] Substituted for former clause (d) and deemed always to have been so by the 
Gold (Control) Amendment Act, 1969 (26 of 1969), S. 6. 


Section 27 (contd.) 

licence — Gold ornaments sized less than 
limit prescribed by S. 16 (5) — Controvert 
as to whether respondent was doing busi¬ 
ness as dealer pending In proceeding under 
Act — Order deciding seizure illegal is not 
valid, 1977 All Cri R 36 (37) (DB). 

(13) Charges defectively framed by SDM 
under Ss. 27 (1), 41 (b) and 55 of the Act. 
Held that since there was no contravention 
of either S. 58 or S. 66 while search and 
seizure was done, the entire proceedings 
could not be quashed. (S. D. M. directed to 
reconsider the framing of charges in ac¬ 
cordance with law.) (1979) 1 Cal LJ 33 (35, 
86, 37). 

(14) Burden to prove that the articles 
seized are "primary gold” primarily lies on 
the prosecution. It Is only after the prosecu¬ 
tion dlsdiarges the burden that the onus 
shifts on accused to prove the contrary. ILR 
(1980) 1 Rant 479 (487). 

. (15) Confiscation of gold ornaments 
Penalty imposed — Order of penalty set 


aside in revision by Government of India — 
Prosecution before Chief Metropolitan 
Magistrate — Acquittal — It Is not open to 
Department to contend that accused had 
contravened provisions of S- 27 (1) read 
with S. 85 (viii) and (ix) as Highest Auth¬ 
ority under Act had found accused not 
guilty. 1980 ELT 346 (348) (Mad). 

(16) Gold Control (Licensing of Dealers) 
Rules (1969). R. 3 (ee) (as amended in 1976) *— 
Application for renewal of licence — Mini¬ 
mum requirement under R. 3 (ee) not ful¬ 
filled — Application liable to be rejected. A 
1979 All 93 (99) ; 1979 All LJ (NOC) 12 
(DB). 

[But see A 1976 Mad 224 (226) : 89 Mad 
LW 55. (Gold Control (Licensing of Dealers) 
Rules (1969). R. 3 (ee) — Application for 
r6newal of licence for 1973 — R. 3 (ee) does 
not apply (Obiter).] 

(17) R 3 (ee) of Gold Control (Licensing 
of Dealere) Rules (1969) is ultra vires and 
offends against Arts. 19 (1) (gl and 14 A 
1976 Mad 224 (229) : 89 Mad LW 55. 
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[b] Substituted for former sub-section ( 6 ) and deemed always to have been so 
by ibid. 

[c] Sub-section ( 6 A) inserted by ibid (3-7-1969). 

28. Money-lending busniess not to be carried on in licensed premises.^ 

No licensed dealer shall, unless authorised by the Administrator so to do,_ 

(a) carry on business as a money-lender or banker on the security of any 
article, or ornament, or both, 

(b) permit any other person to carry on money-lending, banking or any 
other business, 

in the same premises in wh’ch he carries on business as such dealer, 

OBJECTS AND REASONS 

"Clause 28 deals with h'censinff of dealers Tax Law. Sub-clause (7) Is a new provl- 
and is generally based on the existing pro- sion which has the effect of spelling out that 
visions, vide Rule 126E and section 7. with a licensed deader shall function only in the 
necessary drafting changes. Sub-clause ( 6 ) premises specified in the licence and no 
is a new provision which, on the lines of other dealer shall work In the same pre- 
the existing provision for the refiners, lays mises. Sub-clause ( 8 > is a new provision 
down the criteria for issue or renewal of a which requires the licensed dealer to ensure 
dealer’s licence. The issue of a dealer’s that the artisan or other person employed ^ 
licence under Gold Control Law is no longer him complies with the law in the course of 
linked with the registration under the Sales such employment.”—S.O.R, 

29. What a dealer may manufacture.— Subject to the other provisions 
of this Act, a licensed dealer may make, manufacture, prepare, repair, polish 
or process ornaments and may also repair or polish articles but shall not, un¬ 
less authorised by the Administrator so to do, make, manufacture or prepare 
any primary gold or article: 

Provided that such dealer may, in the process of making, manufacturing, 
preparing or repairing ornaments, make; manufacture or prepare primary 
gold (other than standard gold bar) by melting, processing or converting any 
article, ornament or standard gold bar acquired, accepted or received by him 
in accordance with the provisions of Part XIIA of the Defence of India Rules, 
1P62, or, as the case may be, the Gold (Control) Ordinance, 1968, or of this 
Act. 

30. Ornament, etc., to be stamped.— (1) Every licensed dealer shall 
stamp every piece of article or ornament made, manufactured or prepared by 
him certifying the purity of the gold: 

Provided that nothing in this section shall apply to any article or orna¬ 
ment on which, owing to its nature or the smallness of its size, it is not pos¬ 
sible to put such a stamp. 

(2) Every stamp referred to in sub-section (1) shall also contain such 
other particulars as may be prescribed. 

OBJECTS AND REASONS 

‘’Clause 30 spells out what a dealer can relevant parts of the orovislons contained 
manufacture and. in substance, follows sub- in sections 3 and 4.”—S.O.R. 
rule (1) (a) of Rule 126B and covers the 

Section 28 ®ct judicially should be expressed speci- 

(1) Restrictions under S. 28 are not \in- fically. (1973) 14 Guj LR 112 (135). 

reasonable. A 1970 Rai 225 (233) •• A 1971 Section 30 

Pat 240 : 1971 Pat LJR 85 (94) (DB). (Nor . * __ 

does that section confer unfettered and (1) Provision with regard to stampf^ ot 

arbitrary powers on Administrator so as to article or ornament rnade by a dealer w 

violate Article 14.) •• (1975) 77 Puni LR CD) out placing similar obligabon on an art'Mu 

122 (127) ** (1973) 14 Gui LR 112 a35) (DB) is not unreasonable and the s^tion is vamu 

»* ILR (1972) Cut 556 (565. 566) (DB). A 1971 Pat 240 : 1^1 

(2) To permit money-lender’s business be- (1975) 77 Punj LR (D) 122 (12^. 

ing carried on in dealer’s premises — No (2) Where statute requii^ ea- 

express Rules guiding exercise of — Enact- stamp the article only ^^ 7 " an how 

ment spelling out guidelines implicit in the timate of purity, the 

scheme of the Act — Discretion is not un- compliance of an impossmili^. Ttie P 
bridled — When statutory power can be sion ^,®nnot b^^ck dojm . 

read consistently with principles of natural ing unreasonable restriction, (iwio; i 
justice it is not necessary that the duty to LI 112 (135) (DB). 
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31. Acquisition of gold by a dealer.— Save as otherwise provided in 
this Act, no licensed dealer shall buy or otherwise acquire or agree to buy 
or otherwise acquire or accept or otherwise receive or agree to accept or 
otherwise receive any article, ornament or primary gold from a person who 
is not a licensed dealer or refiner: 


Provided that any such dealer may buy or othe^se acquire or ac^cot or 
otherwise receive or agree to buy or otherwise acquire or accept or ot erwise 
re>eive from a person who is not a licensed dealer or refiner,— 

*l(i) any ornament, unless he knows or has reason to believe that such 
ornament, being required to be included in a declaration, has not been 

so included,] 

(U) any article which, being required to be included in a declaration has 
been so included, or where such article is not required to be included 
in a declaration, if the sale, delivery, transfer or disposal of sucn 
article has been authorised by the Administrator, 


(iii) any primary gold, if the person selling, delivering. 

otherwise disposing of the same has been authorised so to do by the 

Administrator: 

Proirded (urther that where any such dealer has delivered 

ornament or primary (told to his artisan or a certified ^ ^ 

pose of making, manufacturing, preparing, repairing or polishing any orna 

ment, he may. after such ornament has been made, 

or polished, take back such ornament from the artisan or certified goldsmith, 

as the case may be. , 

[a] Substituted and deemed always to have been so for former clause ( X 

/ 26 of 1969, S. 7. 


"CTause 31 is a new provision which is 
htended. on the one hand, to safeguard the 
interests of the public at large and. on the 
)ther hand, to check the possible mal- 
jractices in relation to the gold that may 
)e clandestinely saved by misreore.sen^mg 
he ornaments to be of higher purity than 
he actual purity. It requires the licensed 
Jealers to stamp the purity on the ori^- 
nents mamifactured or sold by them, Certi- 


OBJECTS AND REASONS 

fled goldsmiths, who. unlike the hcensed 
dealers, are not permitted under the law to 
buy gold ornaments or sell ready-mao^e 
ornaments, but only manufacture omamente 
on the orders of their customers, will not 
be subiect to this requirement. An excep¬ 
tion has also been made in case of a^’t’cles 
or ornaments which, owing to the^r 
or the smallness of their size, are not cap¬ 
able of being so stamped.”—S.O.R. 


“[32. Possession of primary gold by a licensed dealer.— (11 Save as ot 
wise provided in this Act, no licensed dealer shall have, at any time, ^ 
possession or custody primary gold in any form except in the form of 

ard gold bars; . ,, 

Provided that nothing in this section shall apply to primary gold 

is obtained in the process of, or in connection with, the 

turing, preparing or repairing of one or more articles or ornaments. 

total quantity of such primary gold in the possession or custody of such aeaier 

does not, at any time, exceed— 

(a) four hundred grammes, if he does not employ any artisan, 

(bl five hundred grammes, if he employs not more than ten 
' (c) one thousand grammes, if he employs more than ten but not more than 

twenty artisans, 


Section 31 

(1) AH that S. 31 provides is that if * 
dealer loiows or has reason to believe, that 
an ornament being required to be Included 
In the declaration has not been so included 
he wUl hot buy the same and the provis on 
1 b not tmeasonable and Invalid. A 1971 Pat 
HO 1^9# Pat LJN 8S <DB). 




Section 32 

(1) Limits prescribed under S. 32 tor 
holding primary gold are rendered mean¬ 
ingless in view of the present statutory de¬ 
finition of "standard gold bar’ • The^ 
constitutes an unreasonable restrirtcm OT 
right of petitioners to carrv on ^ade ot 
biu'^ness and ig invalid. A 1970 8C 1453 (1466« 

1468). 
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(d) two thousand grammes, if he employs more than twenty artisans; 

Provided further that the Central Government may, having regard to the 
needs of the trade, volume of business and the interests of the general pubr 
lie, increase the quantitative limits specified in the foregoing proviso. 

(2) Where a licensed dealer has cut a standard gold bar and has transfer¬ 
red or delivered a part thereof to a certified goldsmith or an artisan for the 
purposes specified in section 35, he may, notwithstanding anything contained 
in sub-section (1), have in his possession or custody the remnant of such bar 
which is left with him, and in computing the quantities specified in the first 
proviso to sub-section (1), such remnant shall be excluded.] 

[a] Substituted for former section 32 by Act 26 of 1969, S. 8 (3-7-1969). 

33. Gold which is not a part of the stock-in-trade, not to be kept in the 
hu^siness premises of a dealer.— No licensed dealer shall keep in the premises 
where he carnes on busmess as such dealer any primary gold, article or 
ornament which is not a part of his stock-in-trade or held by him in his 
capacity as a dealer and every primary gold ornament or article found in 
such premises shall be deemed to be a part of the stock-in-trade of such 
dealer or held by him in his capacity as a dealer. 

/ 1 ^ delivery of gold by a licensed dealer or certified goldsmith.— 

(1) A licensed dealer may sell, deliver, transfer or otherwise dispose of or 

agree to sell, deliver, transfer or otherwise dispose of ornaments to any per¬ 
son. '' 


(2) Save as otherwise provided in this Act, no licensed dealer shall— 

(a) sell, deliver, transfer or otherwise dispose of or agree to sell, deliver, 
transfer or otherwise dispose of, or 

(b) expose or offer for sale, delivery, transfer or disposal— 

(i) primary gold to any person other than a licensed dealer or refiner 

or certified goldsmith, 

(ii) any article to any person other than a licensed dealer or refiner: 

Provided that a licensed dealer shall not sell or transfer primary gold to 
any other licensed dealer or to any certified goldsmith in any form except in 
the form of standard gold bars. 

(3) Notwithstanding anything contained in sub-section (2), a licensed 
dealer may sell or deliver primary gold or article to any person in pursuance 
of an authorisation made by the Administrator or on production by that per¬ 
son of a permit granted by the Administrator in this behalf. 

N.B.—Section has been held invalid by the Supreme Court in AIR 1970 SC 1458. 


35. Section 34 not to apply to the transfer of gold to a certified gold¬ 
smith or to an artisan.— Nothing contained in section 34 shall apply to the 
transfer or delivery, by a licensed dealer, of any primary gold or article to 
any certified goldsmith or artisan for the purpose of getting any ornaments 
made, manufactured, prepared, repaired or polished by such certified gold-: 
smith or artisan* 

OBJECTS AND REASONS 


''Clauses 35 and 39.— Clause 35 deals with 
the restrictions on the sale or delivery of 
gold by a licensed dealer and clauses 36 and 
38 spell out the exceptions thereto. Clause 
37 is an enabling provision for imposition 
of conditions on the functioning of the 
dealers. Clause 39 prohibits possession of 


primary gold by dealers which Is not includ¬ 
ed in any return. Of these, clauses 34, 35 
and 39 are, in substance, based on the 
existing provisions contained in Rule 12BH 
and relevant parts of section 5 Clauses 36, 
37 and 38 are new provisions primarily of a 
clariflcatory nature.”—S.O.R. 


Section 33 

(1) Provisions of S. 30 are not violative of 
Arts. 14 and 19 of the Constitution. (1975) 77 
Punj LR (D) 122 (127). 

Section 34 

(1) The provisions of these sections are 
entirely regulatory and are not open to at¬ 


tack under Art. 19 (6) of the Constituion. 
ILR (1972) Cut 556. (565, 566) (DB). 

4 n 

Section 35 

(1) Provisions of S. 35 not violative of 
Arts. 14 and 19 of the Constitution. (1975) 
77 PuhJ LR (D) 122 (127). 
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36. Acquisition, sale, etc., of gold to be subject to conditions.— Every ac¬ 
quisition, acceptance, sale, delivery, transfer or disposal of gold by a licensed 
dealer shall be made in accordance with such conditions, limitations and 
restrictions as may be prescribed in this behalf, 

37. Licensed dealers may take assistance of specialists.— A licensed dealer 
may, in the course, and for the purpose, of manufacturing ornaments, send 
gold to any other dealer who possesses equipment for drawing wires or for 
die-casting or who is a specialist in stone-setting, engraving, en^ellmg, 
polishing or any other special process necessary for or ancillary to, the mak¬ 
ing, manufacturing, preparing, repairing or polishing of such ornament and 
that other dealer shall return such gold to the licensed dealer from whom 
he had received it after the completion of the process for which it was sent 

to him, 

38. Prohibifion regarding possession of gold not included in any return.-- 
Except in the case of any quantity of gold acquired, accepted or received 
after the date of making of any return referred to m section 56, no licensed 
dealer shall, in his capacity as such dealer, either own or have m his posses¬ 
sion, custody or control any gold which has not been mcluded m such return; 

Provided that any gold acquired, accepted or received after the date of 
making such return shall be included in the next succeeding return. 


CHAPTER Viri 
CERTIFIED GOLDSMITHS 


39. Certified goldsmiths.— (1) Save as otherwise provided in this Act, 
no person shall commence, or carry on, business as a goldsmith after the 
commencement of this Act, unless he holds a vaUd certificate recognizmg him 
as a goldsmith. 


(2) The certificate referred to in sub-secHon (1)— 

(a) shall be in such form as may be prescribed, 

(b) shall be valid until the death of the holder, or the cancellation, thereof, 
whichever is earlier, and 

M(c) shall be subject to such conditions and restrictions as may be pre¬ 
scribed.] 

(3) Every certificate granted to a person under Part XIIA of the Defence 
of India Rules, 1962, or under the Gold (Control) Ordinance, 1968, recogniz¬ 
ing him as a goldsmith, shall, if in force immediately before the commenc^ 
ment of this Act, continue to be in force until the death of the holder, or the 
cancellation, thereof, whichever is earlier. 

(4) On and from the commencement of this Act, the following classes of 
persons shall be eligible to apply for the grant of a certificate, namely:— 

(a) a person who had been carrying or business as a goldsmith for more 





Section 39 

(1) Provisions with regard to licensing of 
dealers and certification of goldsmiths are 
not discriminatory and do not violate Arti¬ 
cle 14 of Constitution. Classification of 
hcensed dealers and goldsmiths made by 
we Act is reasonable. A 1970 SC 1453 (1467). 

(2) igrovlsions of S. 39 (2) (c) (as amend¬ 
ed In ^69) are not Invalid on ground of 

ite.. 

.Jslons of S. 39 (8) of the Act are 
d offend Art. 19 (1) (g) of the Con- 
XLR (1978) Andh Pra 717 (721) 



(4) Provisions of S. 39 (8) are void so far 
as it restricts hiring of labour to one only. 
ILR (1973) Andh Pra 717 (723) (DB). 

(5) The question whether on the facts of 
a case person claiming to be workman falls 
within S. 2 (5) of the Industrial disputes 
Act (1947) would be a question of fact to be 
decided on consideration of several factors 
and the fact that dealers were not prepared 
to treat certified goldsmiths as employees 
Indicated that there was no question of any 
relationship of employer-employee hav¬ 
ing taken shape despite the Gold Control 
Act, either by mutual agreement or by 
course of conduct over the years. 1980 Lab 
IC (NOC) 18 ; (1980) I Lab LJ 493 (DB) 
(Ker). 
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before the commencement of Part XIIA of 
the Defence of India Rules, 1962, ^ “ 

(b) a person who, at the commencement of this Act, is a member of tho 

Tant of ™«rlmcaTe”“"'"' “ «PPb-«<>“ for the 

Provided that a certificate granted to such person shall be cancelled un¬ 
less he repays the loan, within a period of two years from tbo ♦•u 

grant of such certificate, in such instalments as the authority by which the 
loan was granted may specify in this behalf; ^ 

(d) an artisan, if he surrenders his identity card as an artisan- 

1(e) a person who belongs to a prescribed category or class’to which in 
the opmion of the Central Government, the certificate may be granted.] 

person who is engaged as a hired labourer by a certi- 

<??4Ar\^erp1hp''r ® certificate under thif section, 

the genfral^ubL *^^! Central Government, having regard to the interests of 

the fndus^v <^°”«nuance or development of 

c!^ fi ^ -7 ^ semi-manufactures and manufactures of gold, it is necessary 

untifi notwithstanding anything contained in sub-section (4) ^ 

nf rprtifi°"i empower the Adm-nistrator to entertain applications for the grant 

quahficahons^ a7d^7^fii sub-section (1), from persons who possess sucK 
q lifications and fulfil such conditions as may be nrescribed ] 

tion m ® certificate referred to in sub-sec- 

fee not PirnP^ifi- form, in such manner and on payment of such 

’ ^ may be prescribed. 

istratnr T- grant of a certificate, the Admin- 

a. tn ti.r ; inquiry, if any. as he may consider necessary 

applicant, his competence to work as a goldsmith 

ara ® certificate, by order, in writing, either 

grant the certificate or reject the appPcation for the same. 

certified goldsmith shall have in his possession the certificate 
granted to him while he carries on business as such goldsmith and shall pro¬ 
duce It for inspection on demand by any Gold Control Officer. 

(8) A certified goldsmith may engage not more than one hired labourer 
to assist h'm in his work as a goldsmith but such hired labourer shall not 
JTiake, manufacture, prepare, repair or process any article or ornament. 

[a] Sub«tituted for former clause (c) emd deemed always to have been so by Act 
26 of 1969, section 9. 

fb] Substituted and deemed always to have been so substituted, ibid. '■ 

[c] In.serted, ibid. 

40. What a certfiied goldsmith may manufacture.— A certified goldsmith 
may make, manufacture, prepare, repair, polish or process ornaments and 
may also repair or polish articles but shall not, unless authorised by the 
Administrator so to do, make, manufacture or prepare any primary gold or 
article: 


Section 40 

fl) Section is not violative of Art. 19 of 
the Constitution though it puts restriction 
on manufacture or preoarat’on of any pri¬ 
mary gold or article. ILR (1973) Andh Pra 
717 (724) (DB). 

(2) The question whether on the facts of 
a case person claiming to be workman falls 
W'th’n S. 2 (5) of the Industrial Disputes 
Act (1947) would be a question of fact to be 


decided on consideration of several factors 
and the fact that dealers were not prepared 
to treat certified goldsmiths as employees 
indicated that there wa<? no auestirai of any 
relationship of employer-emoloyee havl^ 
taken shape despite the gold control Act 
either by matual agreement or by co^we^ 
conduct over the years. 1960 Lab IC (NOC) 
18 : (1980) 1 Lab LJ 493 (DB) (Ker). 
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Provided that, subject to the provis’ons of section 42, a certified gold¬ 
smith may, in the process of making, manufacturing, preparing or repairing 
ornaments, make, manufacture or prepare primary geld (other than standard 
gold bar( by melting, processing or converting any article, ornament or stand¬ 
ard gold bar acquired, accepted or received by him in accordance with the 
provi^ons of Part XTTA of the Defence of India Rules. 1962, or, as the case 
may be, the Gold (Control) Ordinance, 1958, or of this Act. 


OBJECTS AND REASONS 


"Clause 40 deals with certlflcatlon of self- 
employed goldsmiths and, in substance, is 
based on the existing provisions, vide Rule 
126HH and section 13. Sub-clause (6) in its 


proposed form, fs a new provision which, in 
substance, incorporates the provisions con¬ 
tained in sub-rules (IB) (b) and (3) of Rule 
126HH with necessary modifications.”—S.O.R. 


41. Restrictions on acquisition or sale of gold by a certified goldsmith.— 
A certified goldsmith—r 

(a) may— 

(i) buy standard gold bars from a licensed dealer or refiner, 

(ii) accept or otherwise receive any article, ornament or priniary gold 
from a licensed dealer for the purpose of making, manufacturing, 
preparing, or repairing ornaments for such licensed dealer, 

(iii) accept or otherwise receive, subject to the provisions of sect’on 8, 
from any other person any article or ornament for the purpose of 
making, manufacturing or preparing ornament for such person or 
for the purpose of repairing or polishing such article or ornament; 

(b) shall not, save as otherwise provided in this Act. buy or acree to buy 

or sell or agree to sell any primary gold, article or ornament. 


OBJECTS AND REASONS 


**Clauses 41 to 44.— Oause 41 spells out 
whdt 8 C8rtifled goldsmith can manufacture 
and clause 42 deals with the restriction on 
acquisition and sale of gold by certified gold¬ 
smiths. Clause 43 specifies the quantitative 
limits on primary gold which a certified gold¬ 
smith may possess at 

snells out the facility available to certified 
gSdsmiths to take assistance of the specialists 


like die-cutters, enameilers. engravers, etc., 
for the purpose of manufacturing ornaments. 
All these clauses are generally ba.sed on the 
existing provisions, vide Rule 126HH and 
section 13. Clause 42, in its proposed form, 
is a new provision but in substance con¬ 
forms to the legal posibon that obtains at 
present.” —S.O.R. 


42 Limit on primary gold which a certified goldsmith may posspss.— 
No certified glodsmith shall either own or have at any time in his posses¬ 
sion, custody or control any quantity of— 

(i) standard gold bars in excess of one hundred grammes, or 


Section 41 

(1) Section 41 (b) though prohibits a cer¬ 
tified goldsmith from seUing any primary 
gold, article or ornament is not ultm vir^ 
the Constitution. ILR (1973) Andh Pra 717 

^ (2) question whether on the facts of 
a case person claiming to be workman faUs 
within S. 2 (s) of the Industrial Disputes 
Act (1947) would be a question of fact to be 
decided on consideration of several factors 
end the fact that dealers were not prepared 
. to treat certified goldsmiths as employees 
indlcalid that there was no ques¬ 
tion 6f any relationship of 

^%BVlng taken shape despite the Gold 

^ AcTelther by mutual 

of conduct over the years. ^80 
rOC) 18 : (1980) 1 Lab LJ 493 (DB) 



(3) Authorities under the Act filing a 
complaint before S. D. M. who framed 
charges under Ss. 27 (1), 41 (6) and 55 of 
the Act for failure to prove the custody and 
possession of gold — Charges found in¬ 
consistent with the statements in the body 
of charges held that the search and seizure 
being in accordance with the Act. there was 
ho contravention of S. 58 or S. 66 of the Mt 
charges framed by S.D.M. quashed and he 
was directed to reconsider the same. (1979> 
1 Cal LJ 33 (35, 37). 


Section 42 


(1) The limit of 300 grammes on owning 
or keeping in possession, at any time pri¬ 
mary gold Is not an unreasonable restriction 
on the goldsmith’s ri^t to carry on his pro¬ 
fession. ILR (1973) Andh Pra 717 (727) (DB). 


In the citations stands for AIR 
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rthre"h!rnd“ “ “““ 

t'on % Shan‘"anplv ‘so Zf"' The provisions of Sec- 

a licensed deaw robject to th'^modific°at' 

a iicensed dealer sbal. be contuTd'^ 

CHAPTER IX 


rtrvliOAiNo 


time''or part-time bails i ' orrat^enl'of Tallv 

fion, an artisan- Payment of daily wages or other remunera 


tr°a‘^:Hor:f'not tsi ILn of'"”*” " ^ 

mencement of Part XIIA 1? Z De7 “"“fP>-eceding the com- 

any time thereafter but hpLl fv. ® or at 

(h) v^hr. ■ r - J T . ^ ^ commencement of this Act, or 

2rNo Lif b P °b ' recognizing him as a goldsmith. 

imless an idZtl™ card hL'bTen Te dealer as an artisan 

deale^Tftlrtlk" r'eTusaf^r ercenZr^ “ 

ns ® dealer shall make inquiries 

as to the antecedents of the artisan and grant him an identity card Tn iuch 

form and containing such particulars as may be prescribed and enter the 

n^^meand the prescribed particulars of such artfsan ^ a "gtter "o ll 

Zd vvdWn Z bT prescribed and shall send such identity 

card within one month from the date of issue thereof to the Gold Control Of- 

fleer for approval and countersignature. 


n identity card of an artisan under this Act the Gold 

Control Officer may, after making such inquiry, if any, as he may consider 

M w-1 t. • I y % A _ ^S of opinion that the 

applicant is not a suitable person for employment as an artisan, refuse in 
writing to countersign such identity card. 

(5) The Gold Control Officer may, if he is satisfied that the particulars 
of an artisan, as entered in the register referred to in sub-section (3), are in¬ 
correct or false in material particulars or that the artisan has contravened 
any provision of this Act or any rule or order made thereunder or of any 
ofher law relating to gold or foreign exchange for the time being in force, 
cancel the identity card of such artisan: * 

Provided that no such cancellation shall be made unless the artisan has 
been given a reasonable opportunity of showing cause against the proposed 
action. 


(6) The identity card— 

(a) of an artisan, who is dismissed by the dealer by whom he is employ¬ 
ed, or 

(b) the countersignature of which has been refused, or 


Section 44 

(1) Section 44 deals with artisans. Gold¬ 
smith cannot challenge the vires of the sec¬ 
tion. ILR (1973) Andh Pra 717 (728) (DB). 

(2) The question whether on the facts of 
a case person claiming to he workman falls 
Y“hln S. 2 (5) of the Industrial Disputes 

1^47) would be a question of fact to he 
uecided on consideration of several factors 


and the fact that dealers were not prepared 
to treat certified goldsmith as employees 
indicated that there was no question of any 
relationship of employer-employee having 
taken shape despite the Gold Control Act, 
either by mutual agreement or by course of 
conduct over the years. 1980 Lab IC (NOC) 
18 : (1980) 1 Lab LJ 493 (DB) (Ker). 
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(c) which has been cancelled, 

shall be immediately recovered by the licensed dealer by whom the artisan 
holding such card is employed and such dealer shall immediately recover 
all the quantity of gold which was in the possession, custody or control of 
such artisan on the date of such dismissal, refusal or cancellation, as the 

case may be« 

(7) No licensed dealer or certified goldsmith shall accept employment as 
an artisan unless he has, before commencing work as an artisan, surrendered 
his licence or certificate, as the case may be, to the Gold Control Officer: 

Provided that where such licensed dealer or certified goldsmith makes 
an application to the effect that he intends to resume business as such dealer 
or goldsmith, the licence or certificate, as the case may be, which was sur¬ 
rendered by him may be restored to him and thereupon he shall surrender 
the identity card which was granted to him under this section; 

Provided further that no such restoration shall be made if such dealer 
Or goldsmith has, while functioning as an artisan, contravened any provision 
of this Act or of any rule or order made thereunder or of any other law, 
for the time being in force, relating to gold or foreign exchange. 


45. Functions of an artisan.— Subject to the other provisions of this Acf, 
an artisan may make, manufacture, prepare, repair or polish ornaments, and 
may also repair or polish an article, for the dealer by whom he is employ¬ 
ed, but shall not, unless the dealer by whom he is employed is authorised 
by the Administrator, so to do, make, manufacture or prepare any primary 
gold or article: 

Provided that sucH artisan may, in the process of making, manufactur¬ 
ing, preparing or repairing ornaments, make, manufacture or prepare pri¬ 
mary gold (other than standard gold bar) by melting, processing or convert¬ 
ing any article or ornament or standard gold bar received by him from the 
licensed dealer by whom he is employed. 

OBJECTS AND REASONS 

’’Clause 45 deals with the employment of provision contained In Rule I25KHH with 
artisans and Issue of identity cards to them, necessary drafting changes.”—S.O.R. 

In substance, it is based on the existing 

# 

•[46. Limits on primary gold which an artisan may have in his posses¬ 
sion.— The total quantity of primary gold in the possession or custody, whe¬ 
ther individually or collectively, of the artisans employed by a licensed 
dealer shall not, at any time, exceed the quantitative limit applicable, under 
sub-section (1) of Section 32, to such dealer. 1 

[a] Substituted for former Section 40 by Act 26 of 1969, Section 10 (3-7-1969). 



47. Restrictions on the acquisition, possession or disposal of gold by an 

artisan._ (1) An artisan may accept article, ornament or primary gold from 

the licensed dealer by whom he is employed for the purpose of making, 
manufacturing, preparing, repairing or polishing ornaments for such dealer, 

(2) No artisan shall, save as otherwise provided in this Act,— 
buy or otherwise acquire or agree to buy or otherwise acquire, or 
(ii) accept or otherwise receive or agree to accept or otherwise receive, or 

Section 46 

iimits on primary gold which an tlon of ’’standard gold bar” and consHtu 
^§ay have in his ptSsessIon prescrib- an unreasmiable restri^on onthe nght 

l^jil section are rendered meaning- Sr 

of the present statutoty d^ni- Invalid. A 1970 BC 1463 (1466, 1468). 
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(iii) sell, deliver, transfer or olherwise dispose of or agree to sell, deliver, 
transfer or otherwise dispose of, 

any article, ornament or primary gold. 


OBJECTS AND REASONS 


**C!auseg 46 to 48.— Clause 46 (since sub¬ 
stituted) defines the functions of an ‘arti¬ 
san’. Clause 47 is of a clarificatory nature 
and spells out the hmlts on orimary gold 
which an artisan may have in his posses¬ 


sion. Clause 48 deals with the restriction 
on the acouisition or disposal of gold by an 
artisan. The'^e clauses are only an ampli¬ 
fication of the legal position that obtains 
under the existing provisions.”—SO.B. 


48. Artisan not to work at any place other than the premises of the 
dealer.— An artisan shall not work as such at any place other than the pre¬ 
mises specified in the licence issued to the dealer by whom, he is employed. 

OBJECTS AND REASONS 


See under S. 47 

49. Artisans to carry identity cards with them.— Every artisan shall 
have m his possession the identity card granted to him while he carries on 
uork as such artisan and shall produce it for inspection on demand by any 
Gold Control Officer. ^ 

OBJECTS AND REASONS 


•’Clauses 49 and 50— Clause 49 is a new 
prov'sion w'hich requires the artisan to 
work only on the premises of the licensed 
dealer by whom he is emnloved: and cl 50 
requires him to keep in his possession the 


identity card Issued fo him at aH times 
when he works as an artisan and produce 
It for inspection, when reouired. These 
clauses are intended to facilitate contr(^ 
over the artisans.”—S.O.r 


CHAPTER X 


CANCELLATION AND SUSPENSION OF LICENCES AND CERTIFTCATKS 


50. Cancellation or suspension of licence or certificate.— (1) The Ad¬ 
ministrator may, if he has any reasonable cause to believe that the holder of 
any licence or certificate issued, renewed or continued under this Act has 
made any statement in, or in relation to, any application for the issue or re¬ 
newal of a licence or for the issue of a certificate under this Act which is 
incorrect or false in material particulars or has contravened any provisions 
of Part XIIA of the Defence of India Rules, 1962, the Gold (Control) Ordi¬ 
nance, 1968, or of this Act or any rule or order made thereunder or of any 
other law for the time being in force which prohibits, restricts or regulates 
the bringing into or taking out of India of any goods fincluding, coins, cur¬ 
rency (whether Indian or foreign) and foreign exchange] or the carrying, re¬ 
moving, depositing, harbouring, keeping, concealing, selling or purchasing such 
goods or the making of any payment in relation to such goods, ^[suspend such 
licence or certificate, as the case may be, pending the completion of any in¬ 
quiry or trial agamst the holder of such licence or certificate, for making 
such incorrect or false statement or for such contravention, as the case may 
be: 


Provided that no such licence or certificate shall be suspended for a 
period exceeding ten days unless the holder thereof has b^^en given a rea¬ 
sonable opportunity of shownig cause against the proposed action.) 

b[** • • • 

®I(1A) The Administrator may, if he is satisfied, after malrng sucH in¬ 
quiry as he may think fit, that the holder of any licence or certificate issued, 
renewed or continued under this Act has made such incorrect or false ^ate- 
ment as is referred to in sub-section (1) or has contravened the provisions 
of such law, rule or order as is referred to in that sub-section, cancel such 
licence or certificate, as the case may be: 

Provided that no licence or certificate shall be cancelled unless the 
holder thereof has been ffiven a reasonable opportunity of showing cause 
against the proposed action.) 
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(2) Every person whose licence or certificate has been suspended shall, 
immediately after such suspension, stop functioning as such licensee or holder 
of such certificate and shall not resume business as such licensee or holder 
of such certificate until the order of such suspension has been vacated. 

(3) Every person who holds a licence or certificate which is suspended 
or cancelled shall, immediately after such suspension or cancellation, sur¬ 
render such licence or certificate, as the case may be, to the authority by 
which such licence or certificate was issued. 


[a] Inserted after the words "to such goods" and deemed always to have been 
so by Act 26 of 1969, Section 11. 


[b] Clause (1) omitted, by ibid. 

[c] Clause (lA) substituted for clause (11) and the proviso and deemed always to 

have been so, by ibid. 


51. Cancellation of licence or certificate on application by dealer, re> 
finer or certified goldsmith.— A licensed dealer or refiner or a certified gold¬ 
smith who discontinues, or intends to discontinue, business as such dealer or 
refiner or certified goldsmith, may make an application to the Administrator 
for the cancellation of his licence or certificate, as the case may be, and 
thereupon the Administrator may cancel the licence or certificate which was 
Issued or renewed to such dealer or refiner or certified goldsmith. 

OBJECTS AND REASONS 


"Clause 51 deals with cancellation or sus¬ 
pension of licences or certificates and is, in 
substance, based on the existing provisions 
contained In Rule 126E and Section 9. The 
new features art that It covers not only li¬ 
cences but also certificates and it provides 


for suspension of licences/certificates pend¬ 
ing enquiry. It is being clarified that a 
licence or certificate which is suspended or 
cancelled, shall be surrendered to the issuing 
authority."—S.O.R. 


52. Licence to a firm to be invalid if there is any change in the part* 
bership of a firm.— Where any firm has been licensed under this Act to 
carry on busmes as a dealer or refiner, such licence shall, notwithstanding 
anything contained in this Act, become invalid on and from the date on 
which there is a change in the partnership of such firm, unless such change 
in the partnership has been approved by the Administrator.. 

OBJECTS AND REASONS 


"Clauaes 52 to 55.— Clause 53 is a new 
provision and deals with the effect of 
change in the partnership of a firm which 
holds a licence under the Gold Control 
Rules. Clause 62 provides for cancellation 
of licences or certificates on the application 
of the concerned dealer, refiner or gold¬ 


smith. Clause 54 provides for dJ'spo'sal of 
gold in the possession of a dealer, refiner 
or goldsmith ir. certain cases. Clause 55 
deals with display of licences. In substance, 
these clauses are based on the existing 
provisions, vide Sections 10. 1! and 12 and 
Rule 126E with some modifications."—S.O.R. 


53. Disposal of gold in the possession of licensed dealers, refiners and 
certified goldsmiths in certain cases.— Where the period of validity of any 
licence issued to a dealer or refiner has expired or where any application 
for the renewal of such licence has been rejected, or where such licence or 
a certificate granted to a goldsmith has been cancelled, such dealer, refiner 
or certified goldsmith, as the case may be, shall, within thirty days from the 
date of such expiry, rejection or cancellation— 

(i) sell or otherwise transfer to any other licensed dealer or refiner the en- 


. ■ ' Section 52 

fikSectlon 52 — Power of Administrator 
*2 Wtot licence — Change In constitution 
2^|^^nership firm — Administrator can 
grant licence — Power under Sec¬ 
tion Of Is not ungiiided. A 1970 Rai 225 (233) 
1) 14 Guj LR 112 (132) (DR). 



firm either as a sole proprietary 
a firm owned by the Hindu 


undivided family continuing and a fresh 
partnership coming into existence, no ques¬ 
tion of any change arises — S 52 Hoes not 
apply. 1979 UPTC 402 (404) (DB) (All). 

Section 53 

(1) The provisions are entirely regulatory 
end are not open to attack under Art. 16 ^6) 
of the Constitution. ILR (1972) Cut 556 (567) 
(DB). 
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tire quantity of gold (other than ornaments) in his possession, custody 
or control on the date of such expiry, rejection or cancellation, as the 
case may be, and send intimation thereof to the Administrator; and 
(ii) either sell or otherwise transfer or take over as personal property any 
ornament which is in his possession, custody or control on the said 
date. 

OBJECTS AND REASONS 
See under Section 52. 

54. Display of licence.— Every licensed dealer and every 
finer shall display his licence at a conspicuous place of the 
which he carries on business as a licensed dealer or refiner, 

OBJECTS Am REASONS 
See under Section 52. 

% 

CHAPTER XI 

ACCOUNTS AND RETURNS 

55. Accounts.— (1) Every licensed dealer, every licensed refiner and 
every certified goldsmith shall keep, in sucH form and in such manner as 
may be prescribed, a true and complete account of the gold owned, possessed, 
held, controlled, bought or otherwise acquired, or accepted or otherwise re¬ 
ceived, or sold, delivered, transferred or otherwise disposed of, by him in 
Irs capacity as such licensed dealer or refiner or certified goldsmith, as the 
case may be, and different forms of accounts may be prescribed for differ¬ 
ent classes of licensed dealers, refiners or certified goldsmiths, 

(2) Every licensed dealer, every licensed refiner and every certified gold¬ 
smith shall, as and when he buys or otherwise acquires or accepts or other¬ 
wise receives, or sells, delivers, transfers or otherwise disposes of, any gold, 
enter in the accounts referred to in sub-section (1) the prescribed particulars 
of such gold and the prescribed particulars of the person from whom such 


licensed re¬ 
premises in 


Section 55 

(1) Failure to maintain accounts — A 
licensed dealer failing to maintain the ac¬ 
counts as required under Section 55 (1) for 
a period of more than a week, contravenes 
Section 55 (2) and if he is fould in possession 
of the ornaments which are not entered in 
the account books, he commits breach of 
Section 55 (3). A 1972 AU 16 (19, 20, 21, 22) 3 
1971 All WR (HC) 612. 

(2) Declaration in Form No. GS 3 declar¬ 
ing stock of gold must be by a person own¬ 
ing or acquiring gold other than licensed 
dealers. That declaration is not applicable to 
licensed dealer. According to R. 15 of the 
Rules 1968 the return in the case of a licens¬ 
ed dealer must be in Form No. GS 17 and 
according to R. 11 the account of gold re¬ 
ferred to in S. 55 of the Act has to be kept 
in Forms Nos. GS 11 and GS 12. Full com- 
pl'ance as per S. 16 (1) (A) will be done 
when quartorlv return in Form, Nos. GS 17 
and GS 10 under the Act are sent to Assist¬ 
ant Collector and Superintendent of Central 
Excise and the entries made ih Form GS 10 
are verified and initiated by the Range 
Officer. 1982 Tax LR 743 (749) (DB) (Mad). 

(3) Seizure of entire stock-in-trade under 
Section 66 of the Act — Dealer maintaining 
vouchers and accounts required by Sec. 55 
— Failure to post G. S. forms for certain 
period — Absence of reasonable belief — 
Seizure is illegal though dealer could be 


prosecuted under S. 87, A 1972 AU 231 
(236) : 1972 All LJ 204 (DB). 

(4) G. S. Form 13 prescribed by Rule If 
framed under S. 55 — Duty to make entry 
under Section 55 (2) after each transaction 
is made — Word ’transaction’ has to be in¬ 
terpreted in light of S. 55 — Even receiving 
of ’gold’ from a customer by a certified 
goldsmith will be a transaction within Sec¬ 
tion 55 (2) even though the details of the 
transaction such as the weight of the gold, 
the ornaments to be prepared and the wages 
are yet to be settled — Failure to make en¬ 
try in respect of receipt of gold am ount s to 
violation of S. 55 (2). (1975) 2 Andh WR 435 
(436). 

(5) Maintenance of accounts — Failure to 
make entries for more than a week — Effect 
— Provisions of S. 55 are contravened. A 
1976 All 35 (39) : 1976 AU LJ 141. 

(6) Petitioner faUing to produce docu¬ 
ments to support his ownership and custody 
of the gold materials seized — Authorities 
under Gold Control Act filing complaint be¬ 
fore S. D. M. who framed charges und^ 
Ss. 27 (1). 41 (b) and 55 — Petitioner chal¬ 
lenging search and seizure to be in viola¬ 
tion of Ss. 58 and 66 of the Act —^ Hwd 
that searches being In accordance with the 
Act, there was no contravention of Ss. 5» 
and 86 — Case remanded to S. D. M. for 
reconsidering the framing of charge. (1979> 
1 Cal LJ 33 (36, 37). 
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gold was bought, acquired, accepted or otherwise received or to whom bucK 
gold was sold, delivered, transferred or otherwise disposed of. 

(3) No licensed dealer or refiner and no certified goldsmith shall, i.i liis 
capacity as licensed dealer or refiner, either own or have in his possession, 
custody or control any gold which has not been included in the accounts re¬ 
ferred to in sub-section (1). 

OBJECTS AND REASONS 

See under ^'ection 52. 


56. Returns as to gold.— (1) Every licensed dealer, every licensed re¬ 
finer and every certified goldsmith shall furnish to the Administrator such 
returns as to the quantity, description and other prescribed particulars of 
gold owned, possessed, held or controlled by him, in such form and within 
such time as may be prescribed and different returns may be prescribed for 
different classes of licensed dealers or refiners or certified goldsmiths. 


(2) Every return shall be made in triplicate of which one copy shall be 
authenticated and signed by the Gold Control Officer and thereafter shall be 
returned to the dealer or, as the rase may be. the refiner and the copy so 
relumed shall be retained by the dealer or refiner as the evidence of the 

return made by him under this section. 

OBJECTS AND REASONS 


"Clauses 56. 57 and 58 deal with prescrip¬ 
tion of accounts to be maintained and re¬ 
turns to be furnished by dealers, refiners, 
etc., and provide for prc^uction and inspec¬ 
tion of such accounts These are generally 
based on the existing provisions, vide 


Rr 126G. I26F and Sections 19 and 2C with 
necessary drafting changes. Sub-cl. (3) of 
clause 56 is on the lines of sub-rule (1) of 
Rule 126H with the change that the restric¬ 
tion on possession Is relatable to the en¬ 
tries in the prescribed accounts."—S.O.R. 


57. Production and inspection of accounts.— (1) Every licensed dealei^ 
and every licensed refiner and every certified goldsmith shall, if so required 

by the Gold CcT*trol Officer,— 

(a) produc#! before him any accounts, register or other documents, and 


(b) furnish to the Gold Control Officer any information relating to any 
, gold owned by him or in his possession, custody or control or to the 
. acceptance, receipt acquisition, sale, delivery, transfer or other disposal 

of any gold by him. 

'(21 Every account, register and other document relating to any gold or 
to the acceptance, acquisition, receipt, sale, delivery, transfer or o‘her d.s- 
nosal thereof and any gold owned by or in the possession, custody or control 
of any ficensed dealer or refiner or certified goldsmith, 

be liable to be inspected by any Gold Control Oficer and such Officer m y 

for the purposes of such Inspecticn, enter, at any 

ness premises of a licensed dealer or refiner or certified goldsmith. 


OBJECTS AND REASONS 


See under Section 56 


CHAPTER Xn 


tlNTRY, SEARCH, SEIZURE AND ARREST 


58. Power to enter and search.— (1) Any Gold Control Officer authoris¬ 
ed in this behalf by the Administrator may, if he has any ^^^^on to suspect 
that any provision of this Act has been, or is being, or is about to be, con- 


Sectlon 58 

(1) The provision is not Invalid on ground 
that it ^VG8 power of search and seizure to 
Gold Control Officer on suspicion only. A 
1871 SC 1170 (1180) : (1972) 1 SCJ 224. 

(2) Seizure under Gold Control Act must 
be both aetu^ and physical, in accordance 


th the provisions of the Gold Control Act 
duly authorised Gold Control Officer. 
.'2 Tax LR 743 (746, 747) (DB) (Mad). 

[3) Charges framed by S D. M. found to 
wrong — Searches wer*-. found to be m 

:ordance with the Gold Control Act and 
was no contravention of either S. oo 
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travenerl, enter and search, at any reasonable time, any refinery or the busi^a 
ness premises of a licensed dealer or a certified goldsmith. 

(2) Any Gold Control Officer, not below the rank of a Superintendenf 
of Central Excise, empowered in this behalf by the Central Government, 
may, if he has any reason to suspect that any provision of this Act has been, 
or is being, or is about to be, contravened, « uthorise any officer of Govern¬ 
ment to entpr and to search any premises, vaults, lockers or any other 
place, whether above or below ground, or may himself do so. 

OBJECTS AND REASONS 
See under Section 56 


59. Power fo search person.— Any Gold Control Officer authorised in 
this behalf by the Administrator may, if he has any reason to suspect that 
any person has secreted about his person or in any other thing,— 

(a) any gold in respect of which he suspects that any provision of this Act 
has been, or is being, or is about to be, contravened; 

(b) any document which, in his opinion, will be useful for, or relevant to, 
any inquiry or proceeding in relation to the contravention of any proi 
vision of this Act or of any rule or order made thereunder, 

detain and search such person or thing provided that the period of detenticHi, 
if any, under this section shall not exceed twenty-four hours, 

OBJECTS AND REASONS 


"Clause 59 dea\s with the power to search 
premises. A distinction Is made between 
the search of business premises of a person 
who holds a 'licence* or 'certificate* and 
other premises. It is generally based on 
the existing provisiorLS. namely, sub-rules 
(n (a) and (2) (a) of Rule 126L, and sub¬ 
sections (1) (al and (2) (a) of Section 26 
with some drafting changes. An additional 


safeguard is being made that the search oi 
a residential premises or a premises of S 
person who does not hold a 'licence* or 'cer¬ 
tificate* shall not be conducted without an 
authorisation from a Gold Control Officer 
not below the rank of a Superintendent of 
Central Excise who is empowered by the 
Central Government to issue such author!** 
sation.’*—S.O.R. 


60. Conditions under which a search shall be conducted,— fl) When 
any such officer referred to in Section 59 is about to search the person re¬ 
ferred to in that section, he shall, if such person so requires, take such per¬ 
son without any unnecessary delay, to the nearest Gold Control Otf’cer of 
gazetted rank (hereafter in this section referred to as the gazetted officer) or 
to the nearest magistrate. 


/ 


(2) If such requisition is made, the Gold Control Officer may detain tlia 
person making it until he can bring him before the gazetted officer or magis-j 
trate referred to in sub-section (1). 


(3) The gazetted officer or magistrate before whom any person is broughf 
shall, if he sees no reasonable ground for search, forthwith discharge the 
person but otherwise shall direct that search be made. 

(4) No female shall be searched by any one excepting a female, 


OBJECTS and REASONS 


" CTauses 60 to 63.— Clause 60 deals with 
power to search persons. Cluases 61 to 63 
spell out the conditions under which a 
search shall be conducted and the scope of 
the power to search. Clause 62 deals with 


power to search' vehicles, etc. These . 
generally based on the exi5:ting provisions, 
vide Section 26 and Rule 12fiL with necea^ 
sary drafting changes.’*—S O.R. 


Section 58 (contd.) 

or S. 66 — Chbrges framed by S. D M. 
quashed and S. D. M directed to reconsider 
the framing of charges — Ent’re proceedings 
held did not stand vitiated. (1979) 1 Cal LJ 
33 (37). 

M) Search and Seizure — Onus of proof 
not discharged — High Court would not 


iterfere under Arts. 226 227 of the 

onstitutiozL 1981 Tax LR (NOC) 21 (Cal). 

Section 59 . 

(1) Seizure under Gold Control Act muw 
‘ both actual and physical 
ith the provisions of the Gold Control A 
r dulv authorised Gold Con+rol Officer. !«« 
ix LR 743 (746, 747) (DB) (Mad). 
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(b) require any ppr<!on to produce or deliver any document or thing use¬ 
ful for. or relevant to, the inquiry; 

(c) examine any person acquainted with the facts and circumstances of the 
case. 

[Cf. Customs Act, 1962, Section 108.] 

OBJECTS AND REASONS 

"riaiises fi5.— Clause 64 deals with vide Section 27 and siih-rules (18^ and 04) 

power to summon per^jons to give evidopc6 of Ru*e 126L. The wording of cleuse 64 has 
and produce documents. Clause 655 deals been amplified on the lines of the corres- 
power to call for information, etc. ponding provisions contained in Section 108 
These are based on the existing provisions, of the Customs Act, 1962.”—S.O.R. 

65. Power to impound or retain documents.— Any document or other thing 

wh'ch is produced before any Gold Control Officer, in pursuance of the pro- 
\''sjons of section 63 or section 64. may be impounded or retained in his cus-. 

tody hy such officer for such period as he may consider necessary: 

Provided that no document or other thmg shall be¬ 
ta) impounded without recording reasons for so doing, or 
tb) retained in the custodv of such officer for a period exceeding fifteen 
davs (exclusive of holidays) unless he has obtained the apnroval of an 
ofTi'^pr (not below the rank of an Assistant Collector of Central Excise 
or of Customs), who is superior to him in rank, for so doing. 

OBJECTS AND REASONS 
See under section 64. 

66. Power to seize.— (1) If any Gold Control Officer has reason to be¬ 
lieve that in respect of any gold any provision of this Act has been, or is be¬ 
ing, or is attempted to be, contravened, then, he may seize— 

(a) such gold along with the package, covering or receptacle, if any (and 
' the contents thereof), in which the gold is found: 

(b) any o^her goods in which any quantity of such gold has been mixed. 


(2) Any Gold Control Officer may seize— 

(a) any document or other thing which, in his opinion, wdl be useful for, 
or relevant to. any inquiry or proceeding for the contravention of any 
provision of this Act or an'y rule or order made thereunder; 

(b) any conveyance or animal which has been, or is being, or is attempted 
to be, used for the transport of any gold in relation to which any provi¬ 
sion of this Act or any rule or order made thereunder has been, or is 
being, or is attempted to be, contravened. 


Section 66 

(1) Seizure of gold — 'Reasonable belief’ 
— Belief contemplated by the section is of 
the officer seizing the gold at the time of 
search and not that of the Collector who 
subsequentlv issued notice under S. 72. 1973 
Tax LR 2168 (2173) : 1972 All LJ 963. 

^2> Power to seize goods under this section 
is not arbitrary or capricious. ILR (1973) AP 
717 (727) (DB). 

(3) Existence of reasonable belief es¬ 
sential before exercising power to seize gold 
:n respect of which provisions of Act are 
contravened or attempted to be contraven¬ 
ed. A 1972 All 231 (234. 235) : 1972 All LJ 
204 •* A 1982 Pat 152 : 1982 Ex Cus R 229 
(DB) (Pat), 

(4) What has to be considered Is whether 
e reasonable person could reasonably form 
the opinion if the answer la in the affirma¬ 
tive, then the t'ormatlon of 'jellet cannot fall 
merely on the ground that the material oa 


le ba.sis of which belief was formed 
ot sufficient t) warrant formation of suen 
elief. 1972 All LJ 354 (383). 

(5) Unless suspicion ripens into belief, the 
old Control Officer cannot seize the arn- 
les. (1979) 1 Cal LJ 33 (37) 

(6) Seizure under Gold Control Act 

e both actual and physical, in accordant 
dth the provisions of the Gold ConWl 
ct, by duly authorised Gold Control 
iT. 1982 Tax LR 743 (746, 747) 

Mad). 

(7) Power to seize — Only those 
lents or articles of gold be seiw 
aspect of which the provisions of the ac 
av'* been contravened. The seizure ol 
otire stock of the registered dealer who 
died to maintain accounts, as req^ea J 
le Act. in respect of some ornam^ts 

rticles of gold, is illegal and Wj 

iction. A 1972 All 16 ( 20 . 22. 23) : 1971 ^ 
/R (HO 612 •* A 1976 All 35 (39) 5 

11 LJ 141. 
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to have been signed by or to be in the handwriting of, any particular 
person, is in that person’s handwriting, and in the case of a document 
executed or attested, that it was executed or attested by the person by 
whom it purports to have been so executed or attested; 

(b) admit the document in evidence, notwithstanding that it is duly stamped 
if such document is otherwise admissible in evidence, 

fCf. Income-tax Act, 1961, section 132.] 

[a] Substituted for certain words by the Customs, Gold (ControT^ and Central Ex¬ 
cises and Salt (Amendment) Act, 1973 (36 of 1973), S. 13 (1-9-1973). 


OBJECTS AND REASONS 


I. "Clauses 67 to 71— CIau.se 67 deals with 
the power of seizure. Clause 68 raises certain 
presumption as to the documents produced 
or seized under the Act. Clause 69 deals 
with power to arrest. Clause 70 applie.s the 
provisions of .sections 102 and 103 of the 
Code of Criminal Procedure. 1898 to the 
searches and seizures under the Act. Clause 
71 deals with power to record statement. 
These are generally based on the existing 
provisions with .some drafting changes, vide 
section 26 and Rule 126L. The provision in 
Clause 67 in relation to the documents seiz¬ 
ed has been amplified on the lines of the 


corresponding provision contained in .section 
132 in the Income-tax Act, 1961 S.O.R. 

11. Clause 12.— This clause seeks to amend 
section 67 of the Gold (Control) Act. 1968, 
which makes provision for presumption as 
to documents. The amendment proposed 
under the clause is similar to that proposed 
In clause 9 of the Bill with respect to sec¬ 
tion 139 of the Customs Act with the modi¬ 
fication that the documents received from 
abroad, which are not relevant for purposes 
of gold control, have been excluded from 
the scope of the provision.—S.O.R. (Act 38 
of 1973). 


68. Power to arrest.— (1) Any Gold Control Officer authorised by the 
Administrator in this behalf may, if he has reason to believe that any person 
has contravened, or is contravening, or is about to contravene any provision 
of this Act, arrest such person and shall, as soon as possible, inform him of 
the grounds for such arrest and shall take such arrested person to the nearest 
magistrate within a period of twenty-four hours of such arrest excluding the 
time necessary for the journey from the place of arrest to the Court of the 
magistrate and no such person shall be detained in custody beyond the said 
period without the authority of a magistrate. 

(2) Any officer who has arrested any person under this section shall, for 
the purpose of releasing such person on bail or otherwise, have the same 
powers and be subject to the same provisions as the offi^er-in-charge of a 
police station has, and is subject to, under the Code of Criminal Procedure, 
1898. 

OB.TECTS AND REASONS 
See under section 67. 


69, Provisions of sections 102 and 103 of the Code of Criminal Procedure 
to apply to search and seizure.— The provisions of sections 102 and 103 of 
the Code of Criminal Procedure, 1898, relating to search and seizure shall, so 
far as they are applicable, apply in relation to every search made imder this 
Act and to every seizure made in the course of such search, 

OBJECTS AND REASONS 
See under section 67. 

70. Power to record statements.— Where at the time of arrest or seizure 
under this Act, or the detection of any contravention of any provision of this 
Act or any rule or order made thereunder, any person makes a statement to 
the officer making such arrest, seizure or detection, that officer shall record 
in writing the statement of such person in as nearly as possible the language 
in which such statement is made and shall on demand by such person furnish 
him with a copy of the statement 

OBJECTS AND REASONS 
See under section 67. 
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CHAPTER XIU 

CONFISCATION AND PENALTIES 

71. Confiscation of Gold.— ®[(1) Any gold in respect of which any provi¬ 
sion of this Act or any rule or order inade thereunder has been, or is being 
or is attempted to be, contravened, together with any package, covering or 
receptacle m which such gold is found, shall be liable to confiscation: 

Provided that where it is established to the satisfaction of the officer ad¬ 
judging the confiscation that such gold or other thing belongs to a person 
other than the person who has, by any act or omission rendered it liable to 
confiscation, and such act or omission was without the knowledge or conniv¬ 
ance of the person to whom it belongs, it shall not be ordered to be confis¬ 
cated but such other action, as is authorised by this Act, may be taken against 
the person who has, by such act or omission, rendered it liable to confisca¬ 
tion.) 

*^(2) Where any package, covering or receptacle referred to in sub-section 

(1) contains any goods, such contents shall also be liable to confiscation. 

(3) Where any gold is liable to confiscation under sub-section (1), it shall 
be so liable notwithstanding any change in its form, and where such gold is 
mixed with other goods in such manner that it cannot be separated from those 


Section 71 

(1) Provisions of Ss. 71, 73, 74 & 75 (as 

amended by Act 21 of 1971) are not un¬ 
reasonable and not violative of Art. 19 of 
the Constitution. A 1976 All 35 (38, 39) : 

1976 All LJ 141. 

(2) Confiscation of gold — Provision for 
confiscation of gold on failure of a pawn 
broker to submit monthly return imposes 
unreasonable restriction on his right to 
acquire hold and dispose of gold and gold 
ornaments. A 1971 SC 1170 (1179) : (1972) 1 
SCJ 224. 

(3) Absence of any provision requiring 
giving of notice to a pawn broker prior to 
confiscation proceedings causes him no pre¬ 
judice. A 1971 SC 1170 (1179) ; (1972) 1 SCJ 
224. 

(4) Seizure of silver and silver ornaments 
from respondent — Not authorised — Re¬ 
spondent is entitled to return of it. 1977 All 
Cri R 7 (10) (DB). 

(5) Seizure of silver — Gold ornaments 
alleged to have kept with silver ornaments 
— Not establishing gold ornaments secreted 
in silver or silver ornaments — Order of 
Court for returning silver and silver orna¬ 
ments cannot be interfered. 1977 All Cri R 
7 (10) (DB). 

(6) Gold ornaments seized from shop of 
respondents — Respondents alleged to have 
carrying business of gold without licence — 
Gold ornaments seized less than limit pre¬ 
scribed by S. 16 (5) — Controversy as to 
whether respondent was doing business as 
dealer pending in proceeding under Act — 
Order deciding seizure illegal is not valid. 
1977 All Cri R 36 (37) (DB). 

(7) Articles not to custody or possession 
of the Depax^ent — Cannot be confiscated. 
A 1979 All 128 (134) (DB). 

(8) A^on under Defence of India Rules, 
(1962) to be deemed to have been taken 

• under tltt Gold Control Act 1968. 1977 Cri 
LJ 149 : 81 Cal WN 159 (166, 167). 


(9) Gold articles seized from dealer’s 

house — Confiscation of under D. I, Rules 
— Articles not proved ag dealer’s personal 
belongings — Can confiscation be challeng¬ 
ed? No. A 1974 Ker 169 (170, 171) : ILR 

(1974) 1 Ker 132 (DB). 

(10) Gold Control Act 1968 is prospective 

in operation. (1977) 81 Cal WN 908 (911) 

(DB) •• 1979 Cri LJ 423 (425) (DB) (Cal). 

(11) Declaration under Defence of India 
Rules by petitioner family before com¬ 
mencement of Act, of possession of gold bar 
not in excess of 4000 grammes — Possession 
is not illegal and gold bar cannot be con¬ 
fiscated under amended S. 71 (1). A 1973 
Gauhati 8 (11. 12) (DB). 

(12) There is nothing in Section 116 (2) 

of the Gold (Control) Act which can be said 
to have saved the liabilities incurred under 
the Defence of India Rules, 1962, which 
were repealed by the Gold (Control) Rules, 
1962. and by the Gold (Control) Ordinance 
of 1968. 

Held on the facts of the case that no ac¬ 
tion under Rule 126-M or Rule 126 (16) of 
the Gold (Control) Rules, could be taken 
against the appellant. 

Held further that action could also not be 
taken under Section 71 of the Gold (Control) 
Act, 1968, the said Act not being in force at 
the time of the alleged commission, Sec. 6 
of the General Clauses Act could not be in¬ 
voked as the entire provisions of that sec¬ 
tion have not been incorporated in Sec. 116 
(2) of the Gold (Control) Act, 1938. The im¬ 
pugned notices were therefore invalid. 1975 
Cri LJ 739 (743, 744) ; 1974 J and K LR 385. 

(13) Confiscation of gold and impositior, 
of penalty under Customs Act — Subsequent 
nofice to show cause as to why the said 
gold be not confiscated and action be taken 
under Gold Control Act and Rules for con¬ 
travention of the provisions of the Defence 
of India (Fourth Amendment) Rules. 1968 
will not violate rule of double jeooardy. 1975 
Cri LJ 739 (743) : 1974 J & K LR 385. 
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oUier goods, the whole of such goods, including the gold, shall be liable to 
confiscation. 

(4) On and from the commencement of the Gold (Control) Amendment 
Act, 1971, the proviso to sub-s. (1) shall also apply to any gold or other thing 
which is liable to confiscation under sub-section (2) or sub-section (3).] 

[a] Substituted by Act 21 of 1971, S. 2 (i) (w.r.e.f. 20-5-1971). 

[b] Substituted by Ibid, S. 2 (ii). 


OBJECTS AND REASONS 


"Clau.se 72 deals with confiscation of gold. 
It is based on the existing provision, vide 
section 29 (1) and sub-rule (1) of Rule 126IVI 
with some drafting changes. Sub-cliuse (3) 
is a new provision in relation to gold which 
Is found mixed with some goods from which 
it cannot be separated, as for example, al¬ 
loyed with silver, etc. A provision, similar 


to sub-clause (3) exists in section 120 (2) of 
the Customs Act, 1962 Sub-clause (4) is a 
new provision and provides for confiscation 
of offending gold notwithstanding any change 
in its form. It is on the lines of the provi¬ 
sion contained in section 120 (1) of the Cus¬ 
toms Act,”—S.O.R. 


72. Confiscation of conveyances.— Any conveyance or animal which has 
been, or is being, or is attempted to be, used for the transport of gold in rela¬ 
tion to which any provision of this Act or any rule or order made thereunder 
has been, or is being, or is attempted to be, contravened, shall be liable to 
confiscation unless the owner of the conveyance or animal proves that it was 
so used or about to be used, without the knowledge or connivance of the 
owner himself, his agent, if any, and the person in charge of the conveyance 
or animal and that each of them had taken all reasonable precautions against 
such use: 

Provided that where any such conveyance or animal is used for the trans¬ 
port of goods or passengers for hire, the owner of the conveyance or anirnal 
shall, notwithstanding the provisions contained in section 73, be given an option 
to pay in lieu of confiscation of the conveyance or animal, a fine not exceed¬ 
ing the value of the gold in relation to which the provision of this Act or any 
rule or order made thereunder has been, or is being, or is about to be, con¬ 
travened. 

73. Power to give option to pay fine in lieu of confiscation.— Whenever 
anv confiscation is authorised by this Act, the officer adjudging it may, sub¬ 


section 71 (contd.) 

(14) Show cause notice — Validity of ^ 
Notice issued beyond six months of the 
date of .sei7Aire — Not invalid — But con¬ 
fiscation after six months is inval'd under 
S. 79. 1977 Cri LJ (NOC) 149 : 81 Cal WN 
159 (160). 


(15) Notice of confiscation proposed to be 
made under the Gold Control Act 1965, ot 
gold ornaments seized under the D. I. Rules 
must be shown to have b'-'en 'ssued within 
6 months of the seizure. Otherwise the orna¬ 
ments must be returned to the party. But 
there is no time limit for the notice of 

Fhow cause why penalty ^ 

levied. 1976 Tax LR 497 (499) : (1976) 2 All 

LR 54. 


(16) Order under S. 132 (5) of the I--T. 
Act passed after seizure of gold, gold orna¬ 
ments and diamond -jewellery — Declaration 
g ven under S. 14 of Voluntary Disclosure 
of Income and Wealth Ordinance 1975 ac¬ 
cepted by C. I.-T. subject to payment of tax 
— Petitioner requesting the sale of seized 
property and adjusting sale 
wards payment of taxes — Central Excise 
Department claiming seized jewellery for 
having violated the Gold Control Act 


Seized property, held, continued to be pet’- 
tioner’s property — Immunity from con¬ 
fiscation under Customs Act or Gold Con¬ 
trol Act under S. 16 of the Voluntary Dis¬ 
closure of Income and Wealth Ordinance. 
1975 , held, could not be available as de¬ 
claration was made under S. 14 and not 
under S. 16 of the Ordinance. (1981) 129 

ITR 414 (422, 423) (Mad). 


(17) Once order of confiscation of pro¬ 
perty under S. 71 is made final, the pro¬ 
perty concerned vests in Government ^d 
no person is entitled to claim possession 
thereof. S. 452 of Cr. P. C. (1973) is not at¬ 
tracted. ILR (1978) 2 Kant 1748 (1752). 


(18) The High Court in the exercise of its 
traordinary jurisdiction under Art. 
the Constitution of India does not sit M 
Court of Appeal and cannot review tne 
ders passed by the Autnorities under the 
>ld Control Act 1982 Raj LW 106 (112). 

Section 73 

(1) Provisions of Ss. 71, 73. 74 and 75 ^ 
It unreasonable and not violative of 
> 19 of the Constitution. A 1976 AU 

9) 5 1976 AU LJ 141, 
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ject to such conditions as may be specified in the order adjudging the confis¬ 
cation, give to the owner thereof an option to pay in lieu of confiscation sLK’h 
fine, not exceeding ®{* *] the value of the thing in respect of which confisca¬ 
tion is authorised, as the said officer thinks fit. 

[a] Word 'twice* omitted and deemed always to have been so by Act 21 of 1971, 

S. 3. 

[Note:— Orders of confiscation of gold or other thing, or of giving option to pny 
fine in lieu thereof etc. passed before the commencement of this Act 21 of 1971 by 
competent authority were made liable to be reopened at the instance of aggrie’-'^d 
party by S. 4 thereof, Such orders passed under Part XII-A of D. I. Rules 1962 
were excluded from this provision—Ed.] 

4 

OBJECTS AND REASONS 

^^lanse 73 deals with confiscation of con- lity of conveyances to contin'n- 

veyances and in substance, corresponds to ed in section 28 and Rule 126L (11) (ai 

section 28 (2) and sub-rule (11) (b) of Rule have been dropped.”—S.O.R. 

1261*. The other provisions relating to liabi- 

74. Liability to penalty.— Any person who, in relation to any gold 

or omits to do any act which act or omission would render such gold liable 
to confiscation under this Act, or abets the doing or omission of such an act, 
or is in charge of the conveyance or animal which is liable to confiscat>>n 
under this Act, shall be liable to a penalty not exceeding five times ihe va^tie 
of the gold or one thousand rupees, whichever is mTe. whether or not such 
gold has been confiscated or is available for confiscation. 

OBJECTS AND REASONS 

'•Clause 74 provides for allowing of option provisions, vide Rule 126M (8) and seciion 
for payment of fine in lieu of confiscations 30 (8).”—S.O.R. 
and is generally on the lines of the existing 

75. Penalties for contravention, etc., not expressly mont’oned.— Any per¬ 
son who contravenes any provision of this Act or any rule or order made 
thereundtr or abets any such contravention or who fails to comply with any 


Section 74 

(1) Gold Control Act 1968. is prospective 

in operation. (1977) 81 Cal WN 908 (911) 

(DB) •* 1979 Cri LJ 423 (425, 426) (DB) (Cal). 

(2) Provisions of Ss. 71, 73, 74 and 75 (as 

amended by Act 21 of 1971) are not un¬ 
reasonable and r.'^t violative of Art. 19 of 
the Constitution. A 1976 All 35 (38. 39) : 

1076 All LJ 141. 

(3) Confiscation of gold and imposition of 
penalty under Customs Act — Subsequent 
notice to show cause as to why the said gold 
be not confiscated and action be taken 
und« Gold Control Act and Rules for con¬ 
travention of the provisions of Defence of 
India: (Fourth Amendment) Rules, 1966 will 
not violate rule of double jeopardy. 1975 Cri 
LJ 7M (743) (J and K). 

(4) r^o8Bession of foreign gold — Confisca¬ 
tion Ifiade under S. Ill of Customs Act and 
penal^^of ]^. 250/- each under S. 112 of the 
CustQ^ Act and S. 74 of the Gold Control 
Act li^i>o8ed — Conviction subsequently in 
reaard'in tfold under S. 135 (b) of Cub- 

85 Gold Control Act — 

S tho Constitution is not 

LJ 71 (73) : 1981 All Cri 

thing Jh S. 116 (2) of the 
which can be said to 
[abilities incurred under 
1962 which were 
Gala ^titrol) Rules. 1962 


which were repealed by the Gold Control 
Ordinance of 1968. Held on facts of the case 
that no action under R. 126-M or R. 123 (16) 
of the Gold Control Rules could be taken 
against the appellant. Held further that ac¬ 
tion could also not be taken under S. 71 of 
the Gold Control Act, 1968 the said Act not 
being in force at the time of the alleged 
commission, S. 6 of the General Clauses Act 
could not be invoked as the entire provi¬ 
sions of that Section have not been incor¬ 
porated in S. 116 (2) of the Gold Control 
Act, 1968. 1975 Cri LJ 739 (743, 744) 

(J and K). 

(6) Accused found in possession of foreign 
gold and some currency — Gold confiscated 
absolutely — Magistrate imposing a very 
light sentence under S. 136 (1) (b) of the 
Customs Act and not imposing separate sen¬ 
tence under the Gold (Control) Act — Ap¬ 
peal against inadequate sentence of simple 
imprisonment and for 3 months and non-im¬ 
position of sentence under G. C. Act — 
Held that in view of the fact that the of¬ 
fence was detected more than 12 years ago 
and in view of other circumstances, no 'n- 
terference was called for. 1961 ECR 228 (236, 
237) (Ker). 

Section 75 

(1) Provisions of Ss. 71. 73. 74 and 75 are 
not unreasonable and not v’olati^^e of .^.rt. 
10 of the Constitution. A 1976 AU 35 (39) ; 
1976 AU Ur 141. 
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provision of this Act, or any rule or order made thereunder shall, where no 
express penalty is elsewhere provided for such contravention, or failure, be 
I able to such penalty, not exceeding one thousand rupees, for every such con-, 
travention, failure or abetment, as the case may be. 


ORTECTS AND REASONS 


"Clauses 7S, T> -.nd 78.— Clause 75 deals 
with the liabiluy to penalty. Clause 77 clari¬ 
fies that any reference to gold in Chapters 
XII to XVI is tc be construed as gold of any 
p-jrity. Clause 78 lays down that conflsca- 
■rK.n or penalty in departmental adjudica- 
ijon will not prevent any other punishment 


under this Act or any other law. Thes8 
clauses follow the existing provisions, name¬ 
ly. section 29 (2), Explanation below section 
26 (13), section 30 (9) and Rtile 126L (16). 
Explanation to Rule 126L (16) and Rule 
126M (8) (b).”—S.O.R. 


76. Reference io gold to be construed as reference to gold of any purity.— 
Any reference to gold in this Chapter and in Chapters XII, XIV, XV and XVI 
shall, unless the context otherwise requires, be construed as including a refer¬ 
ence to any article or thing made of, or containing, gold of any purity, wher 
ther such purity exceeds nine carats or not. 

[Cf, Customs Act, 1962, section 117.] 

77. Confiscation or penalty not to interfere with other punishments.— 
No confiscation made or penalty imposed under this Act shall prevent the in- 
fl’^tion of any other punishment to which the person affected thereby is liable 
under the provisions of this Act or under any other law. 

OBJECTS AND REASONS 
See under section 75. 


CHAPTER XIV 

^fADJUDICATION AND APPEALS] 


78. Adiudiration.— Any confiscation may be adjudged or penalty may 
be imposed under this Act— 

(a) without limit, by a Gold Control Officer not below the rank of a Collect 
tor of Central Excise or of Customs; 

(b) subject to such limits as may be specified in this behalf by such other 
Gold Control Officer, not below the rank of a Superintendent of Cen¬ 
tral Excise, as the Central Government may, by notification, authorise 
in this behalf. 

[a] Substituted for the Heading "Adjudication, Appeal and Revision" by Act 44 
of 1980, S. 50, Sch. V, Pt. Ill, item 3 (21-8-1980). 

OBJECTS AND REASONS 
See under section 75. 


79. Giving of an opportunity to the ovmer of gold, etc.— No order of 
adjudication of confiscation or penalty shall be made unless the owner of the 
gold, conveyance, or animal or other person concerned is given a notice in 

writing— a * w 

(i) informing him of the grounds on which it is proposed to confiscate sucti 

gold, conveyance or animal or to impose a penalty; and 

(ii) giving him a reasonable opportunity of making a representation in 
writing within such reasonable time as may be specified in the notiM 
against the confiscation or imposition of penalty mentioned therein and, 
if he so desires, of being heard in the matter: 


Section 76 

(1) Deeming provisions contained In Sec¬ 
tion 78 do not apply to Section 8. 1972 All 
LJ 354 (359). 

Section 78 

(1) Unless su>picion ripens Into belief the 
Gold Control Officer cannot seize the arti¬ 
cles, (1979) 1 Cal LJ 33 (37). 


Section 79 

i) Order of confiscation made 
ording opportunity to 
consider his claim — 

1 held violative of the 

ural lusbce and liable to be Quashed. 

7 UPTC 165 (166) (DB) (All). 
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Provided that the notice and the representation referred to in this section 
may, at the request of the owner or other person concerned, be oral: 

^ovided further that where no such notice is given within a period of six 
months from the date of the seizure of the gold, conveyance or animal or such 
further period as the Collector of Central Excise or of Customs may allow, 
such gold, conveyance or animal shall be returned after the expiry of that 
period to the person from whose possession it was seized. 

Explanation.— Where any fresh adjudication is ordered under this A^t 
the period of six months specified in the second proviso shall be computed 
from the date on which such order for fresh adjudication is made. 


OBJECTS AND REASONS 


"Causes 79 and 80 deal with the Gold 
Control Officer's power of adjudication and 
the procedure to be followed in that regard. 
While officers of the rank of Collectors of 
Central Excise and of Customs will exercise 
such powers without any limit, the Gold 
Control Officers of lower ranks will, on be¬ 


ing so notified by the Central Government, 
exercise the powers of adjudication subject 
to such limits as the Government may spe¬ 
cify. Clause 80 follows the corresponding 
provision contained in section 30 (1) with 
some drafting changes.”^—S.O.R, 


»[80. Appeals to Collector (Appeals).—(1) Any person aggrieved by any 
decision or order passed under this Act by a Gold Control Officer lower in 
rank than a Collector of Central Excise or of Customs may appeal to the Col- 
lector (Appeals) within three months from the date of the communication to 
him of such decision or order; 

Provided that the Collector (Appeals) may. if he is satisfied that the ap¬ 
pellant was prevented by sufficient cause from presenting the appeal within 


Section 79 (conid.) 

(2) The purpose behind S. 79 is twofold. 
TJe fu-st is that confiscation shall be order¬ 
ed without the concerned party being given 
a reasonable opportunity of having his say 
In the matter. The second is that the ap¬ 
propriate authority should make up his 
mind within six months whether to pro¬ 
ceed with confiscation or not. 1982 ELT 270 
(271) (Ker). 

(3) Show cause notice — Validity of — 
Notice issued beyond six months of the 
date of seizure — Not invalid — But con¬ 
fiscation after six months is invalid under 
Section 79. 1977 Cri LJ (NOC) 149 ; 81 Cal 
WN 159. 

(4) Order of Excise Authority for seizure 
and confiscation of gold in possession of 
petitioner — 6 months’ notice not given — 
Seizure is illegal and property seized must 
be returned to the petitioner. A 1982 Orissa 
258 (261) : 1982 Cri LJ 1979 (DB). 

(5) 'Given a notice* — The word 'given* 
as used in S. 79 of the Act and S. 110 (2) 
and S. 124 (a) of Customs Act, means actual 
communication of the notice to the person 
coMemed. Failure to give notice within the 
period of 6 months from the date of seizure 
as contemplated by Section 110 (2). Customs 
A^ and Section 79, Gold (Control) Act en¬ 
title the person concerned to get back the 
goods seized. A 1972 Guj 126 (129, 130) : 13 
Guj LR 117 (DB). 

(6) Repeal and savings — Confiscation 

under Defence of India Rules. 1962 
(Part ^lA. Gold Control) — Appeal against 
^fiendlng when Part XIIA Rules were 
Appeal is governed by Part XIIA 
not by 1968 Act. S. 79 cannot ap- 
P17:.tojniihdinff appeal. (1980) 34 Cal WN 418. 



B Rules (1902), 

Rr. 126-L, 126-M — Gold not seized under 
R. 126-L — There cannot be anv conf'Fca- 
tion under R. 126-M. (1979) 2 Cal HN 14 (15, 
16). 

(8) Seizure of gold — Notice of confisca¬ 

tion or penalty — Extension of period of 
— Collector of Customs not bound to hear 
the person concerned before extending the 
period mentioned in the proviso. 1973 Tax 
LR 2168 (2171) : 1972 All LJ 963 •• 1981 

ELT 268 (272) (DB) (Guj) •• 1975 Cri LJ 747 
(748, 749) : (1974) 2 Kant LJ 384. 

(9) The proviso to S. 79 enables the Collec¬ 
tor of Customs to extend the period of six 
months if found necessary. There is nothing 
to prohibit the extension, being made even 
after the expiry of the period of six months. 
Unlike the corresponding provision in Sec¬ 
tion 110 (2) of the Customs Act the exten¬ 
sion under S. 79 is not limited to a single 
extension for a period of six months. There 
Is no provision restricting the period for 
which the extension can be allowed. The 
only limitation is that it is a quasi-judicial 
power that has to be exercised after notice 
to the party concerned. The Customs Act 
also contains another limitation that the ex¬ 
tension can be allowed only on sufficient 
cauFc being shown. Even that limitation is 
absent in S. 79. A 1982 Delhi 509 (519). 

Section 80 

(1) Petitioner challenging the seizure of 
ornaments under S. 66 of the Act as with¬ 
out any material and wholly without Juris¬ 
diction — Existence of alternative remedy 
of appeal under S. 80 — Jurisdiction of High 
Court under Art. 226 is not b?rr^. A 1982 
Pat 152 (154) : 1982 ELT 351 (DB) 




**A” in the citations stands foir AIR 
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lhe ofoi-5aid period of three months, allow it to be presented within a fur¬ 
ther period of three months. 

(2) Every appeal under this section shall be in the prescribed form and 
shall be verified in the prescribed manner. 

80A. Procedure in appeal.— fl) The Collector (Appeals) shall give an 
opporUmity to the appellant to be heard, if he so desires. 

(21 The Collector (Appealsl may, at the hearing of an appeal, allow the 
appellant to go into any ground of appeal not specified in the grounds of 
api''eal. if the Collector (Appeals) is satisfied that the omission of that 
ground from the grounds of appeal was not wilful or unreasonable. 

(3) The Collector (Appeals) may. after making such further inquiry, as 
may be, necessary pass such order as he thinks fit confirming, modifying or 
annulling the decision or order appealed against, or may refer the case back 
to Mne adjudicating authority with such direct'ons as he may think fit for a 
fresh adjudication or decision as the case may be, after taking additional evi¬ 
dence. if necessary: 

Provided that an order enhancing any penalty or fine in lieu of confs- 
ca+'on or confiscating things of greater value shall not be passed unless the 
ao "ollant has been given a reasonable opportunity of showing cause against 
the proposed order. 

(4) The order of the Collector (Appeals) dispo.sing of the appeal shall be 
in writing and shall state the points for determination, the decision thereon 
and the reasons for the decision. 

(5) On the disposal of the appeal, the Collector (Anpeals) shall commu¬ 
nicate the order passed by him to the appellant, the adjudicating authority 
and the Collector of Central Excise or of Customs. 

81. Appeals to the Appellate Tribunal.— (1) Anv person aggrieved by 
any of the following orders may appeal to the Appellate Tribunal against 

such order— 

(a) a decis’on or order passed by the Collector of Central Excise or of Cus¬ 
toms as an adjudicating authority; 

(hi an order pa.ssed by the Collector (Appeals) under Section 80-A; 

(c) an order passed by the Administrator, Collector of Central Excise or 
of Customs or the Appellate Collector of Customs under Section 80, as 
it stood immediately before the appointed day; 

(d) an order by the Administrator either before or after the appointed day, 
under Section 81, as it .stood immediately before that day: 

Provided that the Anpellate Tribunal may. in its discretion, refuse to ad¬ 
mit an aopeal in respect of an order referred to in Cl. (b) or Clause (c) or 

Clause (d) where,— 

(i) the value of the thing confiscated \rithout opttnn having been given to 
the owner thereof to pay a fine in lieu of confiscation under Sec. 73; 


(ii) the amount of fme or penalty determined by such order, does not ex¬ 
ceed ten thousand rupees. 

(2) The Adniini'jfrator mav if he is of opinion that an order Passed by 
the CnUector of Central Excise or of Customs or the Appellate Collector of 
Customs under Clause {bl of sub-section (1) of Section 80, as it 

diately before the appointed day, is not legal or proper 

thorised hv him in this behalf (hereafter in this Chapter referred tp as the 
authored' officer) to appeal on his behalf to the Appellate Tribunal against 

such order. 

(3) The Collector of Central Excise or of Customs may, if he is qLa'% 
ion that an order passed by the Collector (Appeals) under Section 80 A is 
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not legal or proper direct the authorised officer to appeal on his behalf lo 
the Appellate Tribunal against such order. 

(4) Every appeal under this section shall be filed within three monihs 
from the date on which the order sought to be appealed against is commtini- 
cated to the Collector of Central Excise or of Customs, or, as the case may 

be, the other party preferring the appeal. 

(5) On receipt of notice that an appeal has been pr-^ferred under tlvs 
section, the party against whom the appeal has been preh-rred may, mfwiih- 
standing that he may not, have appealed against such order or anv part 
thereof, file, within forty-five days of the receipt of the notice, memcran- 
dum of cross-objections verified in the prescribed manner agmnst any part 
of the order appealed against and such memorandum shall be disposed of hy 
the Anpellate Tribunal as if it were an appeal presented within the time 

specified in sub-section (4), 

(6) The Appellate Tribunal may admit an anneal or permit the filing nf 
a memorandum of cross-objections after the expiry of the relevant py’-.d 
referred to in sub-section (4) or sub-section (51. if it is satisfied that there 
was sufficient cause for not presenting it within that period. 

(7^ An appeal to the Appellate Tribunal shall be in the prescriherl fnvm 
and shall be verified in the prescribed manner and shall, except in the ca=e 
of an appeal referred to in sub-section (2) or sub-section (31 or a memoran¬ 
dum of cross-objections referred to in sub-section (5), be accompanied by a 


fee of two hundred rupees. 

81-A. Orders of Appellate Tribunal— (11 The Appellate Tribunal m^v. 
after giving the parties to the appeal on opportunity of being heard. ’V' 
such orders thereon as it thinks fit. confirming, modifying or anniih na ive 
dension or order appealed against or may refer the care to th- ru - 

ority which passed such decision or order with such dirert-on^ th- .a..vv-i- 

late Tribunal may think fit, for a fresh adjudication or decision, as the ca.^e 
may be. after taking additional evidence, if necessary.^ 

(21 The Appellate Tribunal may, at any time within four from ib^ 

date of the order, with a view to rectifying any mistake apparent from the 
record, amend any order passed by it under sub-section (11 and -hall m- -r 
su^h amendments if the mistake is brought to its notice by th? Collector of 
Central Excise or of Customs or the other party to the appeal: 

Providpd that an amendment which has the effect of enhannng anv 
penalty or fine in lieu of confiscation or confiscating things of greater va ne 
shall not be made under this sub-section unless the Armellate Tri 
given notice of its intention to do so, to the other party and has allowed liun 

a re^-onable opportunity of being heard. 

(31 The Appellate Tribunal -shall send a cony of every nrd«r 
under this section to the Collector of Central Excise or of Customs and the 

other party to the appeal. j u ^ 

(41 Save as otherwise provided in Section 82-B, orders passed by the 

Appellate Tribunal on appeal shall be final. 

81-B. Procedure of Appellate Tribunal.— (11 The provisions of 

tions (11 (21 (5) and (6) of Sect’on 129-C of the Customs Act, 1062 of 

1962). shall apply to the Appellate Tribunal in the discharge of its 

under this Act as they apply to it in the discharge of its function^ under 

the Customs Act, 1962. „ ^ m i 

(2) The President or any other member of the Appellate Tribunal ^ n- 

orised in this behalf by the President may, sittim? smi^ly, dispose of anv case 

which has been allotted to the Bench of which he is a member where- 

(a) the value of the thing confiscated without cpti.an havmg been Wven to 

the owner thereof to pay a fine in lieu of consfiscation under Sec. 73; 

i(b) the amount of fine or penalty involved, does not exceed ten thousand 
rupees. 
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82. Powers of the Administrator or Collector of Central Excise or of 
Customs to pass certain orders.— (1) The Administrator may of his own mo¬ 
tion, call for and examine the record of any proceeding in wh’Ch a Collector 
of Central Excise or of Customs as an adjudicating authority has passed any 
decision or order under this Act for the purpose of satisfying himself as to 
the legality or propriety of any such decision or order and may, by order, 
direct such Collector to apply to the Appellate Tribunal for the determina¬ 
tion of such points arising out of the decision or order as may be specified 
by the Administrator in his order. 


(2) The Collector of Central Excise or of Customs may, of his own mo¬ 
tion, call for and examine the record of any proceeding in which an adjudi¬ 
cating authority subordinate to him has passed any decision or order under 
this Act for the purpose of satisfying himself as to the legality or propriety 
of any such decision or order and may by order direct such authority to ap¬ 
ply to the Collector (Appeals) for the determination of such points arising 
out of the decision or order as may be specified by the Collector of Central 
Excise or of Customs in his order. 

(3) No order shall be made under sub-section (1) or sub-section (2) after 
the expiry of two years from the date of decision or order of the adjudicat¬ 
ing authority. 

(4) Where in pursuance of an order under sub-section (1) or sub-sec. (2), 
tb« adjudicating authority or the authorised officer makes an application to 
the Appellate Tribunal or the Collector (Appeals) within a period of three 
months from the date of communication of the order under sub-sec. (1) or 
.eub-section (2) to the adjudicating authority, such application shall be heard 
by the Appellate Tribunal or the Collector (Appeals), as the case may be, as 
If such application were an appeal made against the decision or order of the 
adjudicating authority and the provisions of this Act regarding anneals in¬ 
cluding the provisions of sub-section (5) of Section 81, shall, so far as may 
be, apply to such application. 


82A. Donosit pending appeal, of penalty levied.— Where in any appeal 
under this Chapter, the decision or order appealed against relates to any 
penalty levied under this Act, the person desirous of appealing against such 
decision or order shall, pending the appeal, deposit with the adjudicating au¬ 
thority the penalty levied: 

Provided that where in any particular case, the Collector (Appeals) or 
the Appellate Tribunal is of opinion that the deposit of penalty levied would 
cause undue hardship to such person, the Collector (Apneals) or as th^ 
may be, the Appellate Tr=bunal, may dispense with such deposit subject to 

such conditions as he or it may deem fit to impose. 


82B. Statement of case to High Court.—(1) The Collector of Central 
cise or of Customs or the other party may, within sixty days of the da.e 
upon which he is served with notice of an order under S. 81-A, by 
tion in the prescribed form, accompanied, where the application is made y 
the other party by a fee of two hundred rupees, require the Appellate lYi- 
bunal to refer to the High Court any question of law ansmg out of su.^ 
order and, subject to the other provisions contained m this ^ 

pellate Tribunal shall, within one hundred and twenty days of 
of such application, draw up a statement of the case and refer it to 

High Court. _ 


Section 82 

(1) Section doe« not contemplate personal 

hearing when order under anneal is bring 
confirmed in revision. A 1982 Bom 1 (2) i 
1982 JSCTL 17 (DB). , 

(2) The petitioner is entitled to return of 
the ornaments ordered to be confiscated hv 

the respondent immediately after an order 


is made in his favour by the a^Uate^ 
thority. The fact of ^«sponden^ 
tion to prosecute the revision 

the Central Government is inmateri^ 

long as the same is "ot stayed bv the 

ral Government by 'S^oe LJ 

on it under S. 82. (1980) 

126 (128). 
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Provided that the Appellate Tribunal may, if it is satisfied that the ap- 
phc^t was prevented by sufficient cause from presenting the application 
with'n the period hereinbefore specified, allow it to be presented within a 
further i>eriod not exceeding thirty days. 

(2) On receipt of notice that an application has been made under sub- 
section (1), the person against whom such application has been made, may, 
no^thstanding that he may not have filed such an application, file within 
forty-five days of the receipt of the notice, a memorandum of cross-objec¬ 
tions verified m the prescribed manner against any part of the order in re¬ 
lation to which an application for reference has been made and such memo- 
r^dum shall be disposed of by the Appellate Tribunal as if it were an ap¬ 
plication presented within the time specified in sub-section (1). 

(3) If on an application made under sub-section (1). the Appellate Tribu- 

Tu E, state the case on the ground that no question of law ari^jes, 

the Collector of Central Excise or of Customs, or. as the case may be. the 
other party may, within six months from the date on which he is served 
with notice of such refusal, apply to the High Court and the H’gh Court 

satisfied with the correctness of the decision of the Appel- 
late Tribunal, require the Appellate Tribunal to state the case and to refer 
It and on receipt of any such requisition, the Appellate Tribunal shall state 
the case and refer it accordingly. 

(4) Where in the exercise of its powers under sub-section (3), the Ap¬ 
pellate Tribunal refuses to state a case which it has been required by an ap- 
plicant to state, the applicant may, within thirty days from the date on 
which he receives notice of such refusal, withdraw his application and, if he 
does so. the fee, if any, paid by him, shall be refunded. 

B2C. Statement of case to Supreme Court in certain cases.— If on an 
application made under Section 82-B. the Appellate Tribunal is of opin’on 
that, on account of conflict in the decisions of High Courts in respect of any 
particular question of law it is expedient that a reference should be made 
direct to the Supreme Court, the Appellate Tribunal may draw up a sta^e- 
ment of the case and refer it through the President direct to the Supreme 


Conrf or Supreme Court to require statement to he 
pended.— If the High Court or the Supreme Court is not satisfied that the 

^ a case referred to it are sufficient to enable it to determine 
raised thereby, the Court may refer the case back to the Ao- 
peiiate Tribunal for the purpose of making such additions thereto or altera¬ 
tions therem as it may direct in that behalf. 

m ww ^0 Judges.— 

i*+ <=^11 >1 ^ case has been referred to the High Court under Section 82-B, 

® Bench of not less than two Judges of the High Court 

r.l. f f % in accordance with the opinion of such judges or of the 
majority, if any, of such judges. 

majority, the Judges shall state the point of 
inW K i fu upon that point 

shall be decided according to the opinion of the majority of the Judges who 
have heard the case including those who first heard it 

Th« Court on the cane stated.— (1) 

SL Hi^ Court or the Supreme Court hearing any such case shall decide 
«ie questions of law raised therein and shall deliver its judgment thereon 
wmtammg the grounds on which such decision is founded and a copy of the 

lUrt!!!!!" signature of the 

Ifegiatrar to the Appellate Tribunal which shall pass such orders as are ne, 

cessary to dispose of the case in crniformitv with snnh 
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I'’n referf-nce to the High Court or the Supreme Court 

which shall not include the fee for making the reference shall be in the 
aisuretion of the Court. 

Court.— An appeal shall lie to the Supreme 

unX srior^ R * reference made 

^ ‘P ‘^’^y '^ase which, on its own motion or on an oral ap- 

I'e pa°sinT^o/fh^ ™ the party aggrieved, immediately after 

peal't^The Sup‘remi“S::?t ^ ^ 


Of D Court.— ( 1 ) The provisions of the Code 

Ceim '’sha^rTo fir a'"'ll' ' ‘h- Supreme 

as herainirm m ^PP\^ PPder Sec. 82-G 

ney apnly m the case of appeals from decrees of a High Court: 

Provided that nothing in this sub-section shall be deemed to affect the 
provisions of sub-section (1) of Section 82-F or S. 82-1. 

Courf ^ discretion of the Supreme 


anoea? Iff/? the High Court is varied or reversed in the 

ner orov-HaH^ c the Supreme Court in the man- 

provided in Sec. 82-F in the case of a judgment of the High Court. 


notwithstanding reference, etc— Notwith¬ 
standing that a reference has been made to the High Court or the Sup- 

reme Court or an appeal has been preferred to the Supreme Court sums 

Z'% ® of an order passed under sub-section (1) 

of Section 81-A shall be payable in accordance with the order so passed. 

,. of time taken for copy.— In computing the period of 

• imitation prescribed for an appeal or application under :his Chapter, the 
day on which the order complained of was sensed, and if the party prefer¬ 
ring the appeal or making the application was not furnished with a copy of 
the order when the notice of the order was served upon him the time re¬ 
quisite for obtaining a copy of such order shall be excluded. 


82K. f'ransfer of certain pending proceedings and transitional provi¬ 
sions.— (1) Every appeal which is pending immediately before the appointed 
day before the Administrator or the Collector of Central Excise or of Cus¬ 
toms under Section 80, as it stood immediately before that day and any mat¬ 
ter arising out of or connected with such appeal and which is so pending 
shall stand transferred on that day to the Appellate Tribunal or the Collec¬ 
tor (Appeals), as the case may be, and the Appellate Tribunal or the Col¬ 
lector (Appeals) may proceed with such apoeal or matter from the stage at 
which it was on +hat day: 

Provided that the appellant may demand that before proceeding further 
with that appeal or matter, he may be reheard. 

(2) Every proceeding which is pending immediately before the appointed 
'day before the Central Government under Section 82, as it stood immediate¬ 
ly before that day, and any matter ansing out of or connected with such 
proceeding and which is so pending shall stand transferred on that day to 
the Appellate Tribunal and the Appellate Tribunal may proceed with such 
proceeding or matter from the stage at which it was on that day as if such 
proceeding or matter were an appeal filed before stj 

Provided that the applicant or the other party may demand that before, 
proceeding further with that proceeding or matter, he may be reheard. 

(3) Every proceeding which is pending immediately before the appointed 
d?»y before the Administrator under Section 81, as it stood immediately be¬ 
fore that day, and any matter arising out of or connected with such pror 
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ceeding and which is so pending shall continue to be dealt with by the Ad¬ 
ministrator as if the said section had not been substituted. 

(4) Any person who immediately before the appointed day was authoris¬ 
ed to appear in any appeal or proceeding transferred under sub-section (1) or 
sub-section (2) shall, notwithstanding anything contained in S. 101-A have 
the right to appear before the Appellate Tribunal in relation to such ap- 
ppal or proceeding. 

82L. Definitions. — In this Chapter.— 

(a) "appointed day” means the dale of coming into force of the amenr.- 
ments to this Act specified in Part III of the Fifth Schedule to the 

Finance (No. 2) Act, 1980; 

(b) "High Court” means,— 

(1) in relation to any State, the High Court for that State; 

(ii) in relation to a Union Territory to which the jurisdiction of the 
High Court of a State has been extended by law, that High Court; 

(iii) in relation to the Union territories of Dadra and Nagar Haveli and 
Goa, Daman and Diu the High Court at Bombay; 

(iv) in relation to any other Union territory, the highest court of civil 

appeal for that territory other than the Supreme Court of India; 

(c) "President” means the President of the Appellate Tribunal.] 

[al Sections 80 to 80L substituted for Ss. 80. 81 and 82 by the Finance (No, 2) 

Act, 1980 (44 of 1980), S. 50 and Sch. V, Pt. Ill, Item 4 (24-8-1980). 

83. Power of the adjudicating officer.— (1) Every person or authority 
making any adjudication or hearing any appeal ^[* * * * *] under 
this Act shall have all the powers of a Civil Court under the Code of Civu 
Procedure, 1908, while trying a suit, in respect of the following matters, 

namely:— 

(a) summoning and enforcing the attendance of witnesses; 

(b) requiring the discovery and production of any document: 

(c) requisitioning any public record or copy thereof from any Court or 

office; 

(d) receiving evidence on affidavits; and 

(e) issuing commissions for the examination of witnesses or documents. 

(2) Every person or authority makijig any adjudication or hearing any 
appeal or exercising any powers under this Act shall be de^ed to 

Civil Court for the purposes of Sections 480 and 482 of the Code oi Cr:mi- 

nal Procedure, 1898. 

(3) Every person or authority making any adjudication or hearing any 

appeal a[* • ♦ * * •] under this Act shall have the power to make 

such orders of an interim nature as it may think fit and may also, for suf¬ 
ficient cause, order the stay of operation of any decision or order. 

fal Words 'or exercising any powers of revision’ omitted by Finance (No. 2) Act, 
1980 (44 of 1980) S. 50, Sch. V, Pt. Ill, Item 5 (21-8-1980). 

OB-IECTS AND REASONS 
See under Section 82. 


84. Finality of orders.— Omitted 
Pt. Ill, Item 6 (21-8-1980). 


Section 84 

(1) All that S. 84 states is that all ord^s 
•passed, by the various authorities under me 
Act attain finality on the passing of the 
.order /unlcae the same has been set aside by 
the., ajwellate or revisional authonty or the 
HaM^Kurt. In the instant case petitioner 
entitled to a mandamus for return 


by Act 44 of 1980, S. 50, Sch. V, 


of the ornaments immediately on the appel¬ 
late authority’s passing order in his favour 
though the respondent had discretion to 
prefer a revision. (1980) 1 Kant L.J 126 (128). 

(2) Alternative remedy — Writ petition is 
liable to be dismissed if it is not shown why 
It was not possible for the petitioners to 
pursue alternative remedies (under Secs. 78 
to 84 of the Gold (Control) Act (1988) in the 
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CHAPTER XV 

OFFENCES AND THEIR TRIAL 

85. Punishment for illegal possession, etc. of gold.— »[(!)] Whoever, in 
contravention of the provisions of this Act or order made thereunder,— 

i * * \ ^ prepares or processes any primary gold, or 

(n) owns or has in his possession, custody or control any primary gold, or 

(iii) buys or otherwise acquires, or accepts or otherwise receives, or agrees 
to buy or otherwise acquire or to accept or otherwise receive, any 
primary gold, or 

(iv) sells, delivers, transfers or otherwise disposes of, or agrees to sell, deli¬ 
ver, transfer or otherwise dispose of, or exposes or offers for sale, 
delivery, transfer or disposal, any primary gold, or 

(v) melts, assays, refines, extracts, alloys, or converts any gold or sub-; 
jects it to any other process, or 

(vi) makes, manufactures, prepares, repairs, polishes or processes, or places 
any order for making, manufacturing, preparing, repairing, polishing 
or processing of, any article or ornament, or 

(vii) buys or otherwise acquires, or accepts or otherwise receives, or agrees 
to buy or otherwise acquire, or to accept or otherwise receive, or sells, 
delivers, transfers or otherwise disposes of, or agrees to sell, deliver, 
transfer or otherwise disposes of, or exposes or offers for sale, delivery, 
transfer or other disposal, any article or ornament, or 

(viii) owns or has in his possession, custody or control any article or orna¬ 
ments, or 

(ix) carries on any business or transaction in gold for which a licence or 
certificate is required to be obtained by or under this Act, or 

(x) carries on business as a banker or money-lender, 

^fshall, without prejudice to any other action that may be taken under this 
Act, be punishable— 

(a) If the offence is under clauses (i), (ii), (iii), (iv) or (viii) [the offence 
under clause (viii) being a contravention of sub-section (3) of Sec. 55] 
and the value of the gold involved therein exceeds one lakh of rupees, 
with imprisonment for a term which may extend to seven years and 
with fine: 


Section 84 (confd.) 

instant case). 1974 Tax LR 2380 (2383) (Cal). 

(3) Once an order of confiscation becomes 
final, the property concerned vests in the 
Government and no other person is entitl¬ 
ed to claim possession thereof, this is 

so. S. 452 of the Criminal P. C. 1973 would 
not be attracted. ILR (1978) 2 Kant 1748 
(1752). 

Section 85 

(1) Mens rea not an integral part of of¬ 
fence under S. 85 (VIII) and S. 16 (g) read 
with S. 86. 1979 ELT 179 (180) (Mad). 

(2) Gold confiscated and penalty imposed 
b.v Customs authorities — Subsequent con¬ 
viction by Court under Customs Act and 
Gold Control Act — Article not violated — 
S. 26 of the General Clauses Act not attract¬ 
ed. 1981 Cri LJ 71 (72. 73) : 1981 All Cri LJ 
39 •• (1978) 10 Lawyers 225 : 1980 Cen Cas 
151-D (153) (DB) (Mad). 

(3) Offence punishable under S. 85 (il) — 
Seizure of contraband gold — Burden of 
proof is on prosecution to prove that what 
is seized from accused is gold. 1980 Cri LJ 
533 (534) : (1979) 2 Kant LJ 458 (DB) ** 1980 
Cri LJ (NOC) 37 : (1979) 2 Kant LJ 19 (DB). 


(4) Complaint for offences under S. 85 of 
the Act and S. 136 Customs Act (1962) 
against employees had not been made a 
party and against employees — No ^depen¬ 
dent alienation against partners that they 
were in charge of affairs of that firm or 
that they were in possession of gold, 
dimonds etc. — In the absence of such al¬ 
ienation in complaint petition against 
partners, proceedings against them quashed. 
1979 ELT 5 (8) (Cal). 

(5) Possession — Accused must be <^on- 

scious of existence of article or he must have 
actual control over it. A 1972 Mys 329 : 1973 
Cri LJ 71 (DB) *• A 1980 SC 477 <478) : 1988 
Cri LJ 312 *• 1976 Cri LJ 165 (168) : 1978 • 

JSCTL 58 (Ker). 

(6) Conviction for offence under should 
be deterrent irrespective of whether accusw 
is operating under big smugglers — Su^ 
stantive sentence of 15 days R. I. raised w 
two years R. I. 1975 Mah Cri R 216 C2lW 
(Guj). 

(7) Accused pleading guilty to the cb®*®* 
of smuggling foreign gold concealed m 
dages on legs — Severe punishment favour¬ 
ed, n 1980 JSCTL 49 (51) (Mad). 
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Provided that in the absence of special and adequate reasons to the con- 
wary to be recorded in the judgment of the court such imprisonment shall 
Dot be for a term of less than six months; 

. (b) in any other case, with impnsonment for a term which may extend to 

three years, or with fine or with both] but not more than three years 
and also with fine; 

Provided that the Court may, if it is satisfied that the special circum¬ 
stances of the case so require, impose a sentence of imprisonment for a 
term which may be less than six months. 

**[(2) If any person convicted of an offence under this section, or under 
sub-section (2) of Section 95, is again convicted of an offence under this 
section, then, he shall be punishable for the second and for every subsequ¬ 
ent offence with imprisonment for a term which may extend to seven years 
and with fine: 


Provided that in the absence of special and adequate reasons to the con- 
trary to be recorded in the judgment of the court such imprisonment shall 
not be for a term of less than six months. 

(3) For the purposes of sub-sections fl) and (2), the following shall nof 
be considered as special and adequate reasons for awarding a sentence of 
imprisonment for a term of less than six months, namely:— 

(i) the fact that the accused has been convicted for the^rst time for an 
offence under this Act; ^ 

(u) the fact that in any proceeding under this Act, other than a prosecu- 
^ tion, the accused has been ordered to pay a penalty or the goods in 
relation to such proceedings have been ordered to be confiscated or 


Section 85 (contd.) 

(8) Accused, a woman of elderly age and 
already suffered some term of imprison¬ 
ment and paid fine of Rs. 4000/- coupled 
With confiscation of gold and undergoing 
agony of suspense for nine years — Held 
sentence already suffered would meet the 
ends of justice. 1980 MPLJ 179 (182). 

under S. 135 (b) of Customs 
Act (1962) and S. 85 (ii) of the Gold Control 
Act (1968) — Accused sentenced to 2 years 
R* L and a fine of Rs. 2,000/* under each 
count ■ Sentence reduced to period already 
TCrved (1 month) In view of the fact that 
10 years had since elapsed and in lieu of 
sentence remitted fine of Rs. 15.000/- under 

1980 cTl^f ' 328 °^^^' ^ ’ 

(10) To use the discretionary power under 
section 85 in awarding sentence of im¬ 
prisonment for a term less than six months. 

Court must be 
satisried that the special circumstances of 
the case require the taking of such a lenl- 

Cri LJ 1817 (1819 to 1821) r 
^Cri) 163 •• 1979 Mad LJ (Cri) 

(11) Conviction of accused father and 
■on for offence under Sec. 85 (li) — Father 
■jntTOced to imprisonment till rising of 

ond to pay fine of Rs. 600/- — Son 
till rising of court and to pay 
— Revision for enhance- 
"wntence — Sentence awarded held 



lenient — Sentence enhanced to one of R. I. 
for a period of six months in respect of both 
accused, fine imposed having been main¬ 
tained. 1976 JSCTL 97 : 1976 Mad LW (Cri) 
50 (54). 

(12) When a young boy aged 22 was found 
m possession of Gold in contravention of 
Section 8 (1) (i) and prosecuted under Sec- 
hon 85 (ii) — He was sentenced to a fine of 

7,000/- and Gold found was confiscated. 
He was however sentenced to one day’s 
simple imprisonment. On appeal for en¬ 
hancement. the High Court declined to in- 
terfere with the sentence on the ground of 
the young age of the accused and the fact 
was the case was going on for nearly 8 

^ /fl; 195 (200) (DB) (Bom). 

(13) Is the fact that accused is suffering 
from dysentery or that it is his first offence 
sufficient to attract the proviso? No. 1974 
Cn LJ 1151 (1154) : (1974) 1 Andh WR 36. 

accused was first offender or 
that he was a student or had certain family 
problems could not be considered as ”Spe- 
cial circumstances” requiring reduction in 
sentence — However in view of fact that 

hearing after ten years 
substantive sentence was not enhanced, only 
fine was raised from Rs. 500/- to Rs. 5000/- 
on each count. 1981 Cri LJ 1717 (1718) (Bom). 

(15) Having regard to the gravity of of- 
of smuggling gold committed with 
deliberation. It would not warrant the in- 
wcatJon of the benevolent provisions of the 
Prol^tion of Offenders Act. 1979 Cri LJ 
(NOC) 70 : 1978 JSCTL 296 OVIad) 


**A’* in the citations stands for AIR 

0] 4 A. M. 20 




306 [S 86] 


[The] Gold (Control) A‘c^ 1968 


any other action has been taken against him for the same act which 
constitutes the offence; 

(iii) the fact that the accused was not the principal offender and was act¬ 
ing merely as a carrier of goods or otherwise was a secondary party 
to the commission of the offence: 

(iv) the age of the accused.] 

[a] Section 85 renumbered as sub-section (I) thereof and in sub-s. (1) as so re¬ 
numbered portion beginning with the words "shall without prejudice to any 
action" and ending with the words "which may be less than six months” 
substituted by Customs. Gold (Control) and Central Excises and Salt (Am¬ 
endment) Act 36 of 1973, S. 14 (a) (1-9-1973). 

[b] Sub-sections ( 2 ) & (3) inserted by Act 36 of 1973, S. 14 (b) (1-9-1973). 

OBJECTS AND REASONS 


I. See under section 84. 
fl. Clause 13.— This clause seeks to amend 
section 85 of the Gold (Control) Act. The 
amendment seeks to enhance the maximum 
term of imprisonment and also provides for 


punishment for repeat offences. The amend¬ 
ments proposed are on the lines of those 
proposed Inf section 135 of the Customs Act, 
1962 under dause 5 of the BiU.— S.O.R. (1973 
Act). 


86 . Failure to make a declaration.— Whoever fails or omits to make a 
declaration (including a declaration referred to in sub-section (12) of section 
16] without any reasonable cause or makes a declaration which is either false 
or which he knows or has reason to believe to be incorrect, shall, without 
prejudice to any other action that may be taken under this Act, be punished 
with imprisonment for a term which may extend to two years and also with 
fine, 

OBJECTS AND REASON^ 


"Clauses 86, 87, 88. 90, 91 and 92 provide 
for prosecution and punishment for various 
contraventions of the Gold Control Law. 
These are generally based on the existing 
provisions, vide Rule 126P and section 31. 
The punishment prescribed under clauses 86 


and 90 has been stepped up to a maximum 
of 3 years with a minimum of 6 months, 
subject to the provision that the Court may, 
in special circumstances, impose a lesser si¬ 
lence than the prescribed minimum. The 
punishment prescribed under clauses 87 and 


Section 85 (contd.) 

(16) Offence under — Lower Court ob¬ 
serving evidence of prosecution witnesses 
highly artificial, inconsistent and contradic¬ 
tory — Appeal aganst acquittal of accused 
— High Court would not interfere. 1976 
JSCTL 222 (224) (Mad). 

(17) Stay of proceedings — Prosecution for 
offences under S. 135 of Customs Act and 
S. 85 of Gold (Control) Act — Because of 
pendency of departmental proceedings ^th 
regard to penalty and confiscation, criminm 
proceedings cannot be stayed by Magistrate 
as they are parallel proceedings operating 
in different fields. 1979 Chi LR (Guj) 140 
(142). 

(18) Accused foimd in his house with five 
foreign marked gold bars and Rs. 12,000/- in 
currency notes — Magistrate imposing only 
a very light sentence under S. 136 (1) (b) of 
the Customs Act and not imposing septate 
sentence under the Gold (Control) Act 
Appellate Court finding that offence feu 
only under S. 85 (1) (b) which does not 
prescribe any minimum punishment “ ^ 
view of the fact that offence was detected 
more than 12 years ago and in view of 
other circumstances, held 

with sentence was called for* 1981 ECR 
(236, 237) (Ker)* 

nS) Once accused is acquitted by highe^ 
authority under the Gold Control Act and 


Magistrate, the department cannot contend 
contravention of provisions of Act 1980 
Com Cas 467 (469) : 1980 ELT 346 (DB) 

(Mad). , , . 

(20) Accused fotind in possession ei 
1599.500 grams of Primary Refined Gold — 
Customs officer arresting them and after 
recording their statement launching pro¬ 
secution against them — Trial Court holc^g 
that statements recorded by Customs Offictf 
while making enquiry under Ss. 107 and 
108 as inadmissible — Case remanded w 
trial court for fresh disposal allowing 
secution to admit statements recorded w 
Customs Officer and permitting aec^TO w 
cross-examine them. 1981 Cut LR (Crl) 1'4 
(178) (Orissa). 

Section 86 


(1) Mens rea — Not an ingre<hent 

nee under S. 85 (viil) and S. 16 (g) read 
ithS. 86 . 1979 ELT 179 (180) (Mad). 

(2) Accused found in possession of gora 
foreign origin without^ permit orJlc^ 
Presumption arises in favoiff of thepro- 

cution - It Is the duty of the 
pell the presumption by addu<^g 
^ow that the origin was 
I and therefore the c^d ^ 
be smuggled. 1979 ELT 195 (197) . 

ad LW iCri) 25. 

(3) Poor widow P^aading ^ 

ition 86 of. Gold (Co"trrt) 

annot be released as a matter or 
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88 is a maximum of 2 years. Under clause prescribed may extend to one year or' fine 
88 for the second and subsequent offence, or both and under clause 92 the punishment 
the prescribed maximum sentence may ex- prescribed has been stepped up from one 
tend up to 3 years, with a minimum of 8 month to 3 months."— S.O.R. 
months. Under clause 91, the punishment 

87. Failure to submit returns or to maintain accounts.— Whoever omits 
without any reasonable cause to maintain accounts or to submit any return 
in accordance with the provisions of this Act, or any rule or order made 
thereunder or who keeps any accounts or makes any statement in any return 
which is false or which he knows or has reason to believe to be incorrect, 
shall, without prejudice to any other action that may be taken under this Act 
be punished with imprisonment for a term which may extend to two years 
and also with fine, and in the event of a second or subsequent offence, with 
imprisonment for a term which shall not be less than six months but not more 
than three years and also with fine. 

OBJECTS AND REASONS 
See imder section 86. 


»f88. Dealers, etc., when to be deemed to have abetted an offence.— (!) 
A dealer or refiner who knows or has reason to believe, that any person em¬ 
ployed by him has, in the course of such employment, contravened any pro¬ 
visions of this Act or any rule or order made thereunder, shall be deemed to 
have abetted an offence against this Act; 

Provided that no such abetment shall be deemed to have taken place if 
such dealer or refiner has, as expeditiously as possible, and in any case before 
the expiry of two days from the date on which he comes to know of the 
contravention or has reason to believe that such contravention has been made, 
intimated in writing to the Gold Control Officer, the name of the person by 
whom such contravention was made and the date and other particulars of 

such contravention. 

(2) Whoever is deemed, under sub-section (1), to Have abetted an offence 
against this Act, shall be punished with imprisonment for a term which may 
extend to three years and shall also be liable to fine.] 

[a] Substituted for former section 88 by Act 26 of 1968, section 12 (3-7-1969). 

89. Punishment for the use of counterfeit stamp, etc.— Whoever— 

(i) counterfeits any stamp intending that the same shall be used for stamp¬ 

ing any standard gold bar, article or ornament, or uses any counterfeit 
stamp knowing it to be coxmterfeit, or 

(ii) falsely stamps any primary gold, article or ornament with the intention 
of causing it to be believed that such primary gold, article or ornaT 
ment is of such purity as is mentioned in such stamp, or 

(iii) sells, delivers, transfers or otherwise disposes of, or agrees to sell, delw 

ver, transfer or otherwise dispose of, or exposes or offers for sale, 


Section 86 (contd.) 

under S. 4 (1) of Probation Offenders Act 
(1998). (1976) 17 Guj LR 92 (95). 

Section 87 

(1) Conviction u/s. 87 — Gold ornament 
not meant for sale but for personal use of 
family members of dealer found kept in 
licenced premises —< Held technical offence 
committed — Acquittal not set aside in ap¬ 
peal. 1980 AU LJ 90 (92, 93). 

(2) Seizure of entire stock-in-trade under 
Section 66 of the Act — Dealer maintaining 
vouchers and accounts required by S. 5S — 
Failure to post G. S. forms for certain period 
— Absence of reasonable belief — Seizure 
Is lUegU though dealer could be prosecuted 

. *'?. . 


under S. 87. A 1972 AU 231 i 1972 AU LJ 
204 (211, 212) (DB). 

Section 88 

( 1 ) In Section 88 the maxim qui facit per 
aUum facit per se (he who acts through an¬ 
other acts through himself) has been extend¬ 
ed beyond reasonable llniits. The section 
imposes an unreasonable restriction on the 
fundamental right of the petitioners and is 
unconstitutional. A 1970 SC 1453 (1467, 1468). 

(2) Person against whom formal accusa¬ 

tion relating to commission of an offence has 
been leveU^ which in normal course may 
result in prosecution, falls within the ex¬ 
pression and he is entitled to the protection 
under Art. 20 (3). 1975 Cri LJ 946 (946) 

(Andh Fra). 
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delivery, transfer, or disposal, falsely stamoed primary gold, article or 
ornament knowing or having reason to believe it to be so, or 

(iv) unlawfully has in his possession, custody or control any implement, 
instrument, apparatus, appliance, machinery or other equipment or any 
chemical, mould, stamp or any other material which he either knows 
or has reason to believe to be intended for refining or assaying any 
primary gold or for counterfeiting any mark on any standard gold arti¬ 
cle, bar, or ornament, 

shall be punishment with imprisonment for a term which shall not be less 
than six months but not more than three years and shall also be liable to fine. 

Provided that the Court may, if it is satisfied that the special circum¬ 
stances of the case so require, impose a sentence of impriso nm ent for a term 
which may be less than six months. 

OBJECTS AND REASONS 
See under section 93. 

90. Punishment for allowing premises to be used as refinery._ Whoever 

knowingly allows any person to use any premises or any part thereof as a 

refinery in contravention of the provisions of section 104 shall be punished 

with imprisonment for a term which may extend to one year, or with fine, 05 
with both^ 

OBJECTS AND REASONS 
See under section 86. 

91. Punishment for offences for which no punishment Is provided.-^ 
Whoever contravenes any provisions of this Act or any rule or order mada 
thereunder for which no punishment is separately provided in this Chanter, 
shall be puni.shed with imprisonment for a term which may extend to three 
months, or with fine, or with both. 

OBJECTS AND REASONS 
See imder section 86. 


92. Power of Court to order forfeiture.— A Court trying an offence 
against this Act may order the forfeiture of any implement, instrument, ap¬ 
paratus, appliance, machinery or other material which the Court is satisfied 
has been used in or in connection with the making or manufacturing of any 
standard gold bar, primary gold, article or ornament in contravention of the 
provisions of this Act or of any rule or order made thereundeTg 

OB.TECTS AND REASONS 
See under section 86. 


93. Offences by companies.— (1) Where an offence under this Act has 
been committed by a company, every person who at the time the offence was 
committed was in charge of, and was responsible to, the company for the con¬ 
duct of the business of the company as well as the company, shall be deemed 
to be guilty of the offence and shall be liable to be proceeded against and 
punished accordingly. 

Provided that nothing contained in this sub-section shall render any such 
person liable to any punishment, if he proves that the offence was committed 
without his knowledge or that he had exercised all due diligence to prevent 
the commission of such offence. 


(2) Notwithstanding an 3 ^hmg contained in sub-section (1), where any of¬ 
fence under this Act has been committed by a company and it is proved that 
the offence has been committed with the consent or connivance of, or is attri¬ 
butable to, any neglect on the part of, any director, manager, secretary or 


Section 93 - 

(1) Complaint for offences under S. 85 of dant allegation against that partow • 

the Act and S. 135 of the Customs Act — he was in charge of the affairs of that nrm 

Proceedings against partner of firm are or +hat he was m no^ession or su 8 

sustainaoie only when there is an indepen- diamonds etc. 1979 ELT (J) 5 (7) 
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other officer of the company, such director, manager, secretary or other offi¬ 
cer shall be deemed to be guilty of that offence and shall be liable to be pro-s 
ceeded against.and punished accordingly. 

Elxplanation.— For the purposes of this section,— 

(a) ''company” means any body corporate and includes a firm or other asso¬ 
ciation of individuals; and 

(b) "director”, in relation to firm, means a partner in the firm. 

OBJECTS AND REASONS 

**Claases 89. 93, 95. 96 and 97 are largely seizures: and clause 96 provides for punish- 
new provisions. Clause 89 provides for ment of Gold Control Officers for failure in 
punishment of the offence of abetment of or desertion of duties and for aiding in or 
contravention of the Act and defines in what conniving at contravention of the Gold Con- 
circumstances a licensed dealer, refiner or trol Law. (Earlier, only the failure in or 
goldsmith will be deemed to have abetted desertion of duty was punishable under 
such contravention. Clause 93 provides for Rule 126 S (2) and section 35 (2) by applica- 
forfeiture by the Court of any implement, tion of section 23 of the Central Excises and 
Instrument, etc., which Is used in or in con- Salt Act. 1944.) Clause 97 provides for 
ncction with contravention of the Act. It punishment of a person who wilfully or 
Is on Ihe same lines as section 10 of the maliciously gives false information causing 
Central Excises and Salt Act, 1944. Clause 95 any arrest, search or seizure to be made 
provides for punishment of Gold Control under this Act.”—S.O.R. 

CWicerB for vexatious searches, arrests and 

94. Wrongful search, seizure, etc., by Gold Control Officer.— Any officer 
: exercising powers under this Act or any rule or order made thereunder, who 
knows that there are no reasonable grounds for suspicion for so doing, and 
yet— 

(a) searches or causes to be searched any house, conveyance or place, 

(b) searches or arrests any person, or 

(c) seizes any movable property, 

shall, for every such offence, be punished with fine which may extend to two 
thousand rupees. 

OBJECTS AND REASONS 

"Clause 94 deals with the offences by com- contained in section 32.”—S.O.R, 
panics and follows the existing provision 

95. Failure of Gold Control Officer in duty or his connivance at the con¬ 
travention of the provisions of this Act.— (1) Any Gold Control Officer who 
ceases or refuses to perform or withdraws himself from the duties of his 
office shall, unless he has obtained the express written permission of the Col¬ 
lector of Central Excise or of Customs, as the case may be, or has other law¬ 
ful excuse for so doing, be punished with imprisonment for a term which 
may extend to one year, or with fine, or with both. 

(2) Any Gold Control Officer who wilfully aids in or connives at the con¬ 
travention of any provision of this Act or of any rule or order made there¬ 
under shall, for every such offence, be punished with imprisonment for a term 
which may extend to three years, or with fine, or with both* 

96. Punishment for giving false information.— Any person who wilfully 
Or maliciously gives any false information which leads to any arrest, search 
or seizure under this Act shall be punished with imprisonment for a term 
which may extend to two years, or with fine, or with both. 

*[96A. Certain offences to be non-cognisable.— Notwithstanding anything 
contained in the Code of Criminal Procedure, 1898, an offence under section 
85 or section 87 or section 88 or section 89 or sub-section (2) of section 95 
shall be deemed to be non-cognisable within the meaning of that Code.] 

la] Inserted by Customs, Gold (Control) and Central Excises and Salt (Amend- 
^ : ment) Act, 1973 (Act 36 ol 1973), S. 15 (1-9-1973). 
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OBJECTS AND REASONS 

Clause 14.— This clause seeks to insert a tion 88 or section 89 or sub-section nf 

® (Control) Act, section 95 shaU be deemed to be Mn“co^- 

1968. The new section provides that an of- able.—S.O.R 
fence under section 85 or section 87 or sec- 

Cognizance of offences.— (1) Save as otherwise provided in suh-sec- 
tion (2), no Court shall take cognizance of any offence against this Act except 
on a complaint m wntmg made by a Gold Control Officer, not below the rank 
of a Collertor of Central Excise or of Customs, having jurisdiction over the 
area m which the offence is committed or any person authorised by him in 
wntmg in this behalf, 

(2) No Court shall take cognizance of any offence against this Act com- 
mitted by a Gold Control Officer, except on a complaint in writing made 
with the previous sanction of the Central Government. 

• summarily.— Notwithstanding anything contained 

in the Code of Criminal Procedure, 1898,_ 

(i) no ma^strate, other than a presidency magistrate or a magistrate of the 
first class shall try an offence against this Act, 

H(n) every offence against this Act, other than an offence punishable under 
clause (a) of sub-section (1), or under sub-section (2), of section 85, may 
be tried summarily by a magistrate.] 

[a] Substituted for cl. (U) by Act 36 of 1973, S, 16 (1-9-1973). 

OBJECTS AND REASONS 

® section 33 and Rule 126Q with some modifl- 

mke copizance of an offence against this cations.”—S.O.R. 

Act and follows the provision contained in •. 

®[98A. Power of Court to publish name, place of business etc., of persons 
convicted under the Act.— ( 1 ) Where any person is convicted under this Act 
or ^ntravention of any of the provisions thereof, it shall be competent for 
the Court convicting the person to cause the name and place of business or 
residence of such person, nature of the contravention, the fact that the per¬ 
son has been so convicted and such other particulars as the Court may con¬ 
sider to be appropriate in the circumstances of the case, to be published at 
the expense of such person in such newspapers or in such manner as the 
Court may direct. 

(2) No publication under sub-section (1) shall be made imtil the period 
for preferring an appeal against the orders of the Court has expired without 
any appeal having been preferred, or such an appeal, having been preferred, 
has been disposed of. 

(3) The expenses of any publication under sub-section (1) shall be 
recoverable from the convicted person as if it were a fine imposed by the 
Court.] 

[a] Ss. 98A to 98D Inserted by Customs, Gold (Control) and Central Excises and 

Salt (Amendment) Act, 1973 (36 of 1973), S. 17 (1-9-1973). 


OBJECTS AND REASONS 


Clause 15.—■ This clause seeks to Insert 
four new sections 98A, 98B. 98C and 98D in 
the Gold (Control) Act. The provision pro¬ 
posed in the new section 98A Is similar to 
that provided in the new section 135B of the 
Customs Act under clause 6 of the Bill. The 
new sections 98B and 98C are on the lines 


■ Section 97 

(1) Power to take cognizance — Framing 
of charges — Magistrate is entitled to frame 
charges even in respect of offences other 
than those mentioned In complaint. 1977 
Cri LJ 428 (429, 430) (Mad). 


of sections 138A and 138B proposed to be 
inserted in the Customs Act under clause 8 
of the Bill. The new section 98D is on the 
lines of section 140A proposed to be inserted 
in the Customs Act imder clause 10 of tiie 
Bill.—S.O.R. 


(2) Authorisation and sanction — Dls* 
tlnction between, explained — Distinct ex¬ 
pressions in same section to be ascribed 
different meanings. 1977 CM LJ ^CX^) 229 l 
1977 Mad LJ (Cri) 175. 
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»[98B. Presumption of culpable mental state.— (1) In any prosecution 
for an offence under this Act which requires a culpable mental state on the 
part of the accused, the Court shall presume the existence of such mental 
state but it shall be open to the accused to prove the fact that he had no 
such mental state with respect to the act charged as an offence in that prose-, 
cution. 

Explanation._ In this section, "culpable mental state” includes intention. 

motive, knowledge of a fact and belief in, or reason to believe, a fact. 

(2) For the purposes of this section, a fact is said to be proved only when 
the Court believes it to exist beyond reasonable doubt and not merely when 
its existence is established by a preponderance of probability.] 

[a] Inserted by Act 36 of 1973, S. 17 (1-9-1973). 

»{98C. Relevancy of statements under certain circumstances.— (1) A 

statement made and signed by a person before any Gold Control Officer of a 
gazetted rank during the course of any inquiry or proceeding under this Act 
shall be relevant, for the purpose of proving, in any prosecution for an of¬ 
fence under this Act, the truth of the facts which it contains,— 

(a) when the person who made the statement is dead or cannot be found, 
or is incapable of giving evidence, or is kept out of the way by the ad¬ 
verse party, or whose presence cannot be obtained without an amount 
of delay or expense which, under the circumstances of the case, the 
Court considers unreasonable; or 

(b) when the person who made the statement is examined as a witness in 
the case before the Court and the Court is of opinion that, having re¬ 
gard to the circumstances of the case, the statement should be admitted 
in evidence in the interests of justice. 

(2) The provisions of sub-section (1) shall, so far as may be, apply in rela¬ 
tion to any proceeding under this Act, other than a proceeding before a 
Court, as they apply in relation to a proceeding before a Court.] 

[a] Inserted by Act (36 of 1973), S. 17 (1-9-1973). 

®[98D. Application of section 562 of the Code of Criminal Procedure, 1898. 
and of the Probation of Offenders Act, 1958.— (1) Nothing contained in sec¬ 
tion 562 of the Code of Criminal Procedure, 1898, or in the Probation of Of¬ 
fenders Act, 1958, shall apply to a person convicted of an offence under this 
Act unless that person is under eighteen years of age. 

(2) The provisions of sub-section (1) shall have effect notwithstanding 
anything contained in sub-section (3) of section 85. ] 

[a] Inserted by Act (36 of 1973), S. 17 (1-9-1973), 


CHAPTER XVI 
MISCELLANEOUS 


99. Presumption as to ownership of gold.— Any person who has in his 
possession, custody or control any primary gold, article or ornament shall be 
presumed, unless the contrary is proved, to be the owner thereot 


Section 98-B 

(1) Prosecution for smuggling of gol“ “ 
Two prosecution witnesses examined ^ 
Complainant and counsel absent on the aa- 
joumed date — Dismissal of complaint and 
discharge (rf accused held improper. 1979 
Tax LR (NOC) 120 : 1978 Raj LW 608. 

Section 99 

(1) Presumption as to ownership of artl- 
de will arise only after the prosecution has 
made out that the accused was in posses¬ 
sion or custody or control of the gold 


seized in the house. A 1972 Mys 329 (332) i 
1973 Cri LJ 71. 

(2) Absence of any provision requiring 
giving of notice to a pawn broker prior to 
conflscation proceedings causes him no pre¬ 
judice. A 1971 SC 1170 (1179) ; (1972) 1 SCJ 
224. 

(3) Search and seizure — Onus of proof 
not discharged — High Court would not 
interfere under Arts. 226 and 227 of the 
ConsUtution. 981 Tax LR (NOC) 21 (Cal). 


^2 iSs 100-101] 


fThe] Gold (Control) Act, 1968 
OBJECTS AND REASONS 

"Claaf:e 99 deals with how the offences sub-rule (4) of Rule 126P and section 138 of 
omcr this Act are to be tried and is, in sub- the Customs Act, 1962, with some draftine 
stance, similar to the provision contained in changes.”—S O.R. 

®[100. Precautions to be taken by a licensed dealer, refiner or certified 
goldsmith before acquiring any gold.— (1) Every licensed dealer or refiner or 
certified goldsmith, as the case may be, shall, before accepting, buying or 
otherwise receiving any gold from any person, take such steps as are specifi¬ 
ed by the Central Government by rules made in this behalf, to satisfy him¬ 
self as to the identity of the person from whom such gold is proposed to be 
accepted, bought or otherwise received by him. 

(2) If on an Inquiry made by a Gold Control Officer the person from 
whom a licensed dealer or refiner or certified goldsmith is purported to have 
accepted, bought or otherwise received any gold is not found at the address 
mentioned by the licensed dealer, refiner or certified goldsmith or at any other 
address ascertained from the first-mentioned address, the Gold Control Officer 
may call upon such dealer, refiner or certified goldsmith, as the case may be, 
to establish that he had taken the steps specified by the rules made under 
sub-section (1). 

(3) If such dealer, refiner or certified goldsmith, as the case may be, om’ts 
or fails, when called upon so to do, to establish that he had taken the steps 
specified by rules made under sub-section (1), it shall be presumed, until the 
contrary is proved, that such gold was accepted, bought or otherwise receiv¬ 
ed by such dealer, refiner or certified goldsmith, as the case may be, in conr 
Iravention of the provisions of this Act. 

(4) bfNothing in this section shall apply to the acceptance, purchase or 
other receipt, by way of petty transactions, in the course of a day, of gold 
up to a quantity of one hundred grammes, by a licensed dealer or refiner or 
certified goldsmith as the case may be. 

Explanation.— In this section, “petty transaction” means a transaction in 
which the total weight of any primary gold, article or ornament which is 
accepted, bought or otherwise received from the same person in the course of 
a day, does not exceed twenty-five grammes.] 

[a1 Substituted for former section 100 by Act 26 of 1969, section 13 (3-7-lflP9I. 
fb] Sub'^tltuted for the words "nothing in this section shall apply to a petty trans¬ 
action” by Act 36 of 1973, S. 18 (1-9-1973). 


OBJECTS AND REASONS 

Clause 16.— This clause seeks to amend a limit to the quantity of the gold that may 
sub-section (4) of Section 100 of the Gold be acquired by way of ppHv transactions 
(Control) Act, 1968, with a view to putting In the course of a day.—S.O.R. 

101. Power to take samples.—(1) A Gold Control Officer authorised in 

this behalf may— 

(a) take samples of gold from any dealer, refiner or other person; 

(b) send such samples for assay or analysis to such authority as may be 
prescribed and require such authority to send to him a report as to 
the result of the assay or analysis. 


Section 100 

(1) The statutory obligation Imposed by 
the section is uncertain and incapable of 
proper compliance. The section imposes an 
impossible burden upon dealers and con¬ 
stitutes an unreasonable restriction. Section 
is invaUd. A 1970 SC 1453 (1467, 1468). 

fBut see (1973) 14 Gui LR 112 (DB). 

(Dealer to ascertain identity of per'^on 
from whom gold is received — Comoliance 
being possible provision is reasonable.)! 


(2) Gold Control Identification of 
ners Rules (1969). Rule 3 (2) — Identifiers 
jnable to supply changed addresses of 
:ners — That by itself is no ground to hoW 
lealer guilty of contravention of rule, {ivioj 
il Cut LT 138 (DB). 

Section lot 

(1) Sample not taken and sent to 
Tient mint — Other evidence 
»d to show that the seized goods Is goio* 

1981 ECR 228 (233) (Ker). 
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(2) Where any sample has been taken under sub-section (1),— 

(a) such sample shall be restored to the person from whom it was taken 
after the purpose for which it was taken has been carried out but if 
such person fails to take delivery of the sample within three months 
from the date on which it was proposed to be . returned to him, it 
may be disposed of in such manner as the Administrator may direct; 

(b) no compensation shall be payable for any reduction in the weight of 
such sample by reason of any test, assay or analysis, 

^lOl-A, Appearance by authorised representative.— (11 Any per^ion who 
IS entitled or required to appear before a Gold Control Officer or the Ap* 
pellale Tribunal in connection with any proceedings under this Act, other¬ 
wise than when required under this Act to appear personally for e5camina- 
lion on oath or affirmation; may, subject to the other provisions of this sec¬ 
tion, appear by an authorised representative. 

(2) For the purposes of this section, "authorised representative” means 
a person authorised by the person referred to in sub-section (1) to appear on 
his behalf, being— 

(a) his relative or regular employee; or 

(b) any legal practitioner who is entitled to practice in any civil court in 
India; or 

(c) any person who has acquired such qualifications as the Central Gov¬ 

ernment may prescribe for this purpose. 

(3) Notwithstanding anything contained in this section no person who 
was a member of the Indian Customs and Central Excise Service—Group A 
and has retired or resigned from such Service after having served for not 
less than three years in any capacity in that service shall be entitled to ap¬ 
pear as an authorised representative in any proceedings before a Gold Con¬ 
trol Officer for a period of two years from the date of his retirement or re¬ 
signation, as the case may be. 

(4) No person,— 

ta) who has been dismissed or removed from Government service; or, 

|b) who is convicted of an offen'^e connected with any proceeding undf»r 
this Act, the Customs Act, 1962, or the Central Excises and Salt Act, 
1944; or 

(c) who has become an insolvent, 

shall be qualified to represent any person under sub-sect’on (1), for all times 
in the case of a person referred to in Clause (a), and for such time as the 
Collector of Central Excise or of Customs or the competent authority under 
the Customs Act, 1962, or the Central Excises and Salt Act, 1944, a? the case 
may be, may, by order, determine in the case of a person referred to in 
Cl. (b), and for the period during which the insolvency continues in the case 
of a person referred to in Clause (c). 

(5) If any person,— 

(a) who is a legal practitioner is found guHty of misconduct in h’s profes¬ 
sional capacity by any authority entitled to institute proceedmgs 
against him, an order passed by that authority shall have effect in re¬ 
lation to his right to appear before a Gold Control Officer or the Ap¬ 
pellate Tribunal as it has in relation to his right to practice as a legal 
practitioner; 

(b) who is not a legal practHioner is found guilty of misconduct in connec¬ 
tion with any proceedings under this Act by the prescribed authority, 
the prescribed authority may direct that he shall thenceforth be dis¬ 
qualified to represent any person under sub-section (1). 

(6) Any order or direction imder Cl. (b) of sub-section (4) or Clause (b) 
nib-section (5) shall be subject to the following c onditions, namely:— 

s* t ' "A” In the eltattona stands for AIB 

-fe -N.' 
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(a) no such order or direction shall be made in respect of any person un¬ 
less he has been given a reasonable opportunity of being heard; 

(b) any person against whom any such order or direction is made may, 
within one month of the making of the order or direction, appeal to 
the Administrator to have the order or direction cancelled; and 

(c) no such order or direction shall take effect until the expiration of one 
month from the making thereof, or, where an appeal has been pre¬ 
ferred, until the disposal of the appeal.] 

[a] Inserted by Finance (No. 2) Act, 1980 (44 of 1980), S. 50 and Sch. V, Pt. Ill, 
Item 7 (21-8-1980). 


102. Power to delegate.— The Central Government may, by notification, 
direct that all or any of the powers which may be exercised by it under 
this Act, except those conferred by Section 114, shall, in such circumstances 
and under such conditions, if any, as may be specified in the notification, be 
exercised also by such person or authority as may be specified therein, 

OBJECTS AND REASONS 


"Clauses 100 (now S. 99). 102 (now S. 161), 
104 (now S. 103) and 105 (now S. 104).— 
Clause 100 which raises certain presump¬ 
tion as to ownership of gold, clause 102 
which deals with power to take samples, 
clause 104 which deals with transfer or 
transmission of business, clause 105 which 


deals with restriction on use of buildings 
for establishing unlicensed refinery, are 
generally based on the existing provisions 
with some drafting changes, vide Ss. 16 (7), 
26 (12), 24, 23 and Rules 126-11, 126-L (15), 
128-N and 126-K."-^.O.R 


103. Transfer or transmission of business.— (1) Where the business of a 
licensed dealer or refiner is transmitted by succession, intestate or testamen¬ 
tary, the heir or legatee, as the case may be, shall not carry on such bud-, 
ness or run such refinery either in his own name or in some other nams 
unless the heir or legatee has, before the expiry of sixty days after the data 
of such transmission made to the Administrator an application for the issue 
of a licence in accordance with the provisions of this Act: 

Provided that nothing in this section shall be deemed ?o proliibif tfia 
heir or legatee from carrying on business as a dealer or refiner for the 
aforesaid period of sixty days, and, if he has applied for such licence, until 
he is granted the licence or is, by a notice in writing, informed by the Ad-s 
ministrator that such licence cannot be granted to him. 

(2) Where the business of licensed dealer or refiner Is transferred by 
sale, gift, lease or otherwise, the transferee or lessee, as the case may be, 
shall not carry on such business or run such refinery either in his owrt 
name or in some other name unless he has obtained a licence in accordance 
with this Act to carry on such business or to run refinery. 

(3) The provisions of Section 53 shall apply to the gold in possession, 
custody or control of an heir, legatee, transferee or lessee referred to in subi 
section (1) or sub-section (2) who does not intend to carry on business as a 
licensed dealer or refiner or whose application for the issue of a licence has 
been rejected, as they apply to the gold in the possessitm, custody or control 
of a licensed dealer or refiner whose application for the renewal of a licence 
has been rejected, or the period of validity of whose licence has expired ot 
whose licence has been cancelled. 

OBJECTS AND REASONS 
See under Section 102. 

104. Prohibition of use of buildings for carrying on unlicensed refinery.—* 
No nerson,— 

(a) being the owner, lessor or landlord of any premises or the agent of 
such owner, lessor or landlord, shall let the same or any part thereof 
with the knowledge that the same or part thereof is intended to ba 
used as a refinery or wilfully allow any person to use such premv?^ 
or any part thereof as a refinery unless the refiner has been licensed 

under this Act; or 
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(b) being the tenant, lessee or occupier or any person in charge of any pr^ 
mises, shall use, or allow any person to use, such prennses or any part 
thereof as a refinery unless the refiner has been Ucensed under this 

OBJECTS AND REASONS 
See under Section 102. 

105, Officers required to assist Gold Control Officer.— All officers of 
police all office^ of Government engaged in the J 

Uon of evasion, of revenue are hereby required and 

Gold Control Officers in the execution of the provisions of this Act or of any 

rule or order made thereunder. 

OBJECTS AND REASONS 


\ 


’’Clauses 106 (Section 105). 107 (Sec. 106), 
108 (Section 107), 109 (Section 108), 110 (Sec¬ 
tion 109), 112 (Section 111) and 113 (Sec¬ 
tion 112).— Clause 106 which requires offi¬ 
cers of police, etc., to assist the Gold Co^ 
trol Officers, clause 107 which prescribes 
the method of recovery of sums due to 
Government under this Act. clause 108 
which provides for secrecy and fidelity, 
clause 109 which envisages protection of ac¬ 


tion taken in good faith, clause 110 which 
confers the power to exempt, clause 112 
which defines the effect of the Act and 
tiiles, inconsistent with other enactments, 
and clause 113 which raises certain pre¬ 
sumptions as to orders, etc., are based on 
existing provisions with some drafting 
changes, vide Sections 35 (2), 25. 34, 36. ^ 
and 41 and Rules 126-S (2), 126-0, 126-R 

and 126 -U.”—S.O.R. 


106. Recovery of sums due to Government.- In respect of f 
imposed under this Act and any other sum of any kind payable to the Cen 
Ira^ Government under any of the provisions of this Act or of any rule 
order made thereunder, the Gold Control Officer, who is empowered to im 
pose such penalty or to require the payment of such sum, may deduct the 
amount of the penalty or such sum from any money ownmg to the person 
from whom such penalty or such sum may be recoverable or due or may re¬ 
cover such amount or sum by attachment and sale of the goods belonging 
to such person; and if the amount of the penalty or other sum is not so r^ 
covered, the Gold Control Officer may prepare a certificate signed by him 
specifying the amount or other sum due from the person liable to Pay 
^ount or sum and send it to the Collector of the dis net in whmh such 

person resides or conducts his business and ‘h® a®*'*. 

such certificate, shall proceed to recover from the said person the amount o 
sura specified therein as if it were an arrear of land revenue. 

107. Secrecy and fidelity.— (1) All particulars contained in any return 
or declaration made or accounts, registers or other documents Produced m 
accordance with this Act shall, save as otherwise provided m sub-section (3), 
be treated as confidential, and notwithstanding an^hmg contamed in the 
Indian Evidence Act, 1872, no court shall be entitled to require the Admin¬ 
istrator or any person authorised by the Administrator under this Act or any 
officer or other employee of Government to produce before it »"y J]®' 

• turn, declaration, accounts, re^sters or other documents or any part therer 
of or to give evidence before it in respect thereof* 

(2) The Administrator or any person exercising any powers or perform¬ 
ing any functions under this Act shall not divulge— 

(il any information contained in any return or declaration made to, or any 
account, register or other document produced before, or inspected by 

him, or ^ 

(ii) any other fact or information which comes to his knowledge by virtue 
of his office or in the course of his duty, 

(3) The Administrator or any gazetted officer authorised by him in this 
behalf may request any officer of Government or the Reserve Bank of 
India to furnish any information relating to any particulars contamed in any 
return or declaration made to. or any accounts, registers or other documents 
produced before or inspected by such officer under the provisions of any 
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law if, in the opinion of the Administrator or the gazetted officer aforesaid, 
such information is necessary for the implementation of any provisions of 
this Act: and when such request is made, the officer of Government or Re¬ 
serve Bank of India, as the case may be, shall comply w'th such request 
notwithstanding the provisions of any such law forbidding the furnishing of 
such information. 

(4) Nothing in this section shall apply to, and in relation to, the dis¬ 
closure of any information referred to in sub-section (11 or sub-section (2)— 

(a) for the purposes of any prosecution for any offence against this Act; or 

(b) to any officer of Government where it is necessary to make su^h dis¬ 
closure to such officer for the purpose of this Act or of any other law, 

OBJECTS AND REASONS 
See under Section 106 

108. Protection of action taken in good faith.— No suit, prosecution or 
other legal procpeding shall lie against the Central Government, the Admin¬ 
istrator, any Gold Control Officer or any person authorised by the Central 
Government or the Administrator for performing any functions under this 
Act, for anvthmg which is in good faith done or intended to be done undar 
this Act or any rule or order made thereunder. 

OBJECTS AND REASONS 
See under Section 106 

"109. Power to exempt.— Where, on the recommendation of the Ad¬ 
ministrator or otherwise, the Central Government is of opinion that it is ne¬ 
cessary or expedient in the public interest so to do, it may, by order and 
subiect to such conditions if any, as it may specify in the order exempt any 
dealer or any refiner or any other person from the operation of all or any 
of the provisions of this Act and may, as often as may be, revoke or modify 
su^h order. 

[a] See S O. 1753 exempting State Bank. Nationalised Banks, etc. under this pro¬ 
vision.—Gaz. of India, Pt. 11 S 3 (ii). Ext., p. 777. 

OBJECTS AND REASONS 
See under Section 106 

110, Procedure in respect of gold seized by police officers.— fl) Where 
anv police officer seizes any gold which is alleged or suspected to have been 
stolen or which is found under circumstances which create suspicion of the 
commission of an offence, such police officer shall forthwith report the 


Section 108 

(1) When a raidmg party consisting of 
officers of the Central Excise and Customs 
Department enters any shop or building for 
performing duties under the Act and used 
force for removing obstructions against the 
performance of their dut*es. the protection 
of S. 108 would be available to them. 1982 
Chand Cri C 84 (85) (Punj). 

(2) Raid by customs officials on lewellery 
shop — Complaint by shop owner for pro¬ 
secution of raiding officials for offences 
under Ss. 307. 452. 504, 342 and 148 r/w 
S. 149 I. P. C. alleged to be committed dur¬ 
ing raid — Customs party manhanded by 
shop owner before they resorted to vio¬ 
lence — Complaint auashed by High Court 
by giving customs officials benefit of S. 108 
Gold (Control Act — Held case d'd not 
call for any interference under Art. 136 
even though further evidence might have 
been r .cessary to auash the comola’nt. 
A 198% SC 779 (779, 780) : 1981 Cri LR (SC) 
51.3 


Section 109 

(1) Notification under S. 109 exempting 
certain banks (but not pawn brokers) from 
operation of S. 16 — Not violative of Arti¬ 
cle 14. A 1975 Kant 114 (118) : (1076) I 
Kant LJ 229. 

Section 110 

(1) Provisions of S. 110 (2) that 

it ’ncorporates a mandate only to the Pouw 
Officer to act in a certain manner in wgaro 
to the case-property after the dismissal ot 
the complaint or conclusion of 
or trial. The opening words "Notwithstand¬ 
ing . in the Code” do not co^ivey thrt 

eHher the ordinary powers of a Judi^ 
Magistrate to pass orders for return of 
pertv in accordance with tiie Code ha 

been taken away or ^bat the P®} SStton 
should disregard them. All that ® 
enacts is the procedure which a PO^ce ©m 

cer should follow in 19 ^ 

specific directions from the Court. »» 

Pun LJ (Cri) 54 (55). 
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seizure of such gold to the nearest Gold Control Officer of or above the 
rank of a Superintendent of Central Excise. 

(2) Notwithstanding anything contained in the Code of Criminal Proce¬ 
dure, 1898, in every case referred to in sub-section (1), the police officer 
shall immdiately after the dismissal of the complaint or the conclusion of 

the inquiry or trial, as the case may be. cause such gold to be conveyed and 

delivered to the nearest Gold Control Officer of or above the rank of a 
Superintendent of Central Excise. 

OBJECTS AND REASONS 

"Clause III (Section 110 Is a new provl- the police on suspicion. It is on the same 
alon which lays down the procedure in re- lines as the provision contamed in Sec. 180 
apect of gold, etc., which may be seized by of the Sea Customs Act, 1878. S.O.R. 

111. Effect of Act and rules, etc., inconsistent with other enactments.— 

The provisions of this Act or any rule or order made thereunder shall have 

effect notwithstanding anything inconsistent therewith contained in any en¬ 

actment other than this Act or in any instrument having effect by virtue of 

any enactment other than this Act. 

OBJECTS AND REASONS 
See under Section 106 

112. Presumption as to orders.— Where an order pumorts to have been 
Bigned by the Administrator or any person authorised in this behalf in exer¬ 
cise of any power conferred by or under this Act, a Court shall presume, 
within the meaning of the Indian Evidence Act, 1872, that such order was 

so made by that persom _ 

OBJECTS AND REASONS ^ 

See under Section 106 supra. 


113. Service of order, decision, etc.— Any order or deci'^ion passed of 
any summons or notice issued under this Act, shall be served— 

(a) by tendering the order, decision, summons or notice, or send-ng it by 
registered post, to the person for whom it is intended or to his agent; 

or 

(b) if the order, decision, summons, or notice cannot be served in the 
manner provided in cl. (a), by affixing it on the notice board of the 
office of the Gold Control Officer. 

OB.IECTS AND REASONS 

"Clause 114 (Section 113) Is a new provi- under this Act, This is mainly procedural.” 
Sion and makes the prescription in regard —S.OU. 
to service of order, decision, etc., made 

114. Power to make rules.— (1) The Central Government may, by 
notification, make rules for carrying out the purposes of this Act. 


Section 110 (contd.) 

(2) Provision is to enable Gold Control 
Officer to keep in touch with cases where 
police have recovered gold during the in¬ 
vestigation so that the authority can find 
Out if any provision of Act was breached. 
1978 Pun LJ (Cri) 54 (55). 

(3) Non-compliance with direction in 
S. 110 (2) T- No remedy provided — It 
shows prorislon Is more or less directory. 
1978 Pun LJ (Cri) 54 (56). 

Section 113 

(1) The word used in S. 113 is "Issue*' 
•nd not "give”. While S. 79 provides for 
giving ^notice. S. 113 provides for the 
mannee^of doing It. "Issuing” notice by 
sendinif 4t by Regd. Post Is a recognised 
manner **of service. It can therefore ea.sily 
be Infeed ‘that all that Parliament Intend¬ 


ed was that the appropriate authority 
should send a notice in writing by regd. 
post before the expirv of six months period. 
1982 ELT 270 (271) (Ker). 

Section 114 

(1) Rule 3 fee) of Gold Control (T.irensing 
of Dealers) Rules (1969) (as amended in 
1976) cannot be said to be ultra vires and 
it does not offend Arts. 19 (1) (g) and 14 
of the Constitution. A 1979 All 93 (99) : 1979 
All LJ (NOC) 12 (DB). 

(But see A 1976 Mad 224 (231) : 89 Mad 
LW 55. (Rule 3 (ee) is ultra vires and 
offends against Arts. 14 and 19 (1) (g).l 

(2) Rule 2 (f) of the Gold Control a^cens- 
Ing of Dealers) Rules (1969i anolies only to 
the grant of licence and will have no ap¬ 
plication to the renewal of licence. A 1978 
Mad 224 (229). 
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(2) In particular, and without prejudice to the foregoing power, such 
rules may provide for all or any of the following matters, namely:— 

(a) fineness, dimensions, weight and description of a standard gold bar; 

(b) particulars to be stamped on a standard gold bar, article or ornament 

(c) forms of— 

(i) monthly accounts to be submitted by public religious institutions? 

(ii) declarations; 

(iii) licences and applications for the issue or renewal thereof 

(iv) certificates and applications for the issue or renewal thereof 

(v) declarations to be made as to recovery of gold by a silver refiner; 

(vi) accounts and returns to be submitted by a person acquiring gold 
under any permit or other authority; 

(vii) permits to be granted imder this Act; 

(viii) returns to be submitted by a licensed dealer or refiner; 

(ix) identity card of an artisan; 

(x) register of artisans; 

(xi) accounts to be maintained by a licensed dealer or refiner or a 
certified goldsmith; 

(d) conditions, limitations and restrictions subject to which— 

(i) a dealer may sell, deliver, transfer or otherwise dispose of any 

gold on the hypothecation, pledge, mortgage or charge of which 
he had advanced any loan; 

(ii) a refiner may refine gold; 

(iii) a licensed refiner may buy, acquire, accept or receive, gold, or 
melt, assay, refine, extract or alloy gold or subject it to any other 
process, or sell, deliver, transfer or otherwise dispose of any gold; 

(iv) a licensed dealer may buy, acquire, accept or receive or sell, della 
ver, transfer or dispose of gold; 

(e) fees or charges to be paid— 

(i) in respect of applications for the issue or renewal of licences or 

certificates; 

(ii) for exercising supervision over the making, manufacturing or pre¬ 
paring any article or thing made of, or containing gold of any 
purity; 

of (iii) ••••*..] 

(f) period— 

(i) of validity of a licence, certificate or permit; 

(ii) within which returns and declarations as to gold should he sub¬ 
mitted by dealers, refiners and other persons; 

(g) manner in which samples of gold may be taken from any dealer, re¬ 
finer or other person and the person to whom such samples may be 
sent for assay or analysis: 

(h) manner— 

(i) in which accounts are to be submitted by public religious institu¬ 

tions; 

(ii) of endorsement on a declaration, when any gold is acquired or 
parted with; 

(iii) of publication of notices and orders; 

(i) regulating the use and consumption of gold by industrial xisers and 

other persons; 

**[(]) the types and classes of cases in which any authorisation may be 
made by the Administrator;] 

*"[(]]) the publication, subject to such conditions as may he spe<^ed 
therein, of names and other particulars of persons who have 
found guilty of contravention of any of the provisions of this Act oj: 

the rules made thereunder;] 
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**l{k)] any other matter which is required to be, or may be, prescribed. 

(3) Every rule** made by the Central Government under this section shall 
be laid, as soon as may be after it is made, before each House of Parliament, 
while it is in session, for a total period of thirty days which may be compris¬ 
ed in one session or in two successive sessions, and if, before the expiry of 
the session in which it is so laid or the session immediately following, both 
Houses agree in making any modification in the rule or both Houses agree 
that the rule should not be made, the rule shall thereafter have effect only 
in such modified form or be of no effect, as the case may be; so, however, 
that any such modification or annulment shall be without prejudice to the 
validity of anything previously done under that rule. 

[a] Sub-clause (iii) in sub-section (2) (e) omitted by Act 44 of 1980, S. 50, Sch. V. 

Pt. Ill, Item 8 (21-8-1980). 

[b] Original clause (j) relettered as (k) and before it new clause (j) added by Act 

26 of 1969, S. 14 (3-7-1969). 

[c] Inserted by Act 36 of 1973, S. 19 (1-9-1973) 

[d] Some of rules made under this Act are;— 

(1) Gold Control (Forms, Fees, Miscellaneous Matters^ Rules, 1968—See S. O. 
3117, Gazette of India, 1-9-1968, Pt. IT, Sec. 3 (ii). Extra, p. 932. 

(2) Gold Control (Specification of Standard Gold Bars and Conditions of Re¬ 
fining) Rules, 1968—See S.O. 31116, Gazette of India, 1968. Pt. II, Sec. 3 (ii), 
Extra, page 924. 

13) Gold Control (Licensing of Dealers) Rules, 1969—See S.O. 2706, Gazette of 
India. 3-7-1969, Pt. II, Section 3 (il). Extra, page 852 (Amended by S.O. 790 
(E) of 1973). 

(4) Gold Control (Identification of Customers) Rules, 1969—S.O. 2705, Gazette 
of India, 3-7-1969, Pt. II, Sec. 3 (ii). Extra, p. 851. 

(5) Gold Control (Grant of Certificates) Rules, 1970—S.O. 1617, Gazette of 
India, 29-4-1970, Pt. II, Sec. 3 (ii), Extra, p. 703 

OBJECTS AND REASONS 

Clause 17.— This clause seeks to amend names and other particulars of persons who 
section 114 of the Gold (Control) Act. 1968. have been found guilty of coittravention of 
empowering the Central Government to any of the provisions of the Act or the rules 
make rules relating to the publication of made thereunder. 

115. Power of Central Government and Administrator to empower or 
authorise by general or special order.— (1) Where, by this Act, a power has 
been conferred on the Central Government or the Administrator to make any 
authorisation or exemption or to make any order or direction, then such 
power may be exercised by a general or special order. 

(2) Where, by this Act, a power has been conferred on the Centra! Gov¬ 
ernment or the Administrator to empower or authorise any officer, then, sucH 
officer may be empowered or authorised, as the case may be, by name or by 
virtue of office. 

116. Repeal and savings.— (1) The Gold (Control) Act, 1965, and the 
Gold (Control) Ordinance, 1968, are hereby repealed. 


Section 116 

(1) Section 116 (1) repealed the Gold 
Control Ordinance and not the continuing 
efficacy and operation of Gold Control Rules. 
The repeal did not, therefore, have the 
effect of putting an end to proceedings 
Institute for confiscation of undeclared 
gold under S. 126-M. (1970) 11 Guj LR 935. 

(2) Rule 126 (1) (10) of the Gold (Control) 
Rules. 1663 b^ng not inconsistent with any 
nroviilon of the Act notice tmder the rule 
Initiating proceedings for forfeiture of 
s^zed gold must be deemed to continue by 


virtue of S. 6 of the General Clauses Act 
on repeal of Gold (Control) Ordinance, 1968 
which had protected the action taken under 
the Gold Control Rules. A 1971 SC 1193 
<1195. 1196). 


(3) Confiscation order under Defence of 
India Rules, 1962 (Part XIIA, Gold Control) 
— Appeal against order pending when 
Part. XIIA Rides were repealed — Appeal 
Is governed by Part XIIA Rules and not by 
1968 Act — S. 79 cannot apply to pending 
appeal (1980) 84 Cal WN 418. 
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(2) Notwithstanding such repeal, anything done or any action taken, in¬ 
cluding any notification, order or appointment made, direction given, noticei 
licence or certificate issued, permission, authorisation or exemption granted, 
confiscation adjudged, penalty or fine imposed, or forfeiture ordered, whether 
under the Gold (Control) Ordinance, 1968, or Part XIIA of the Defence of 
Ind’a Rules, 1962, shall, in so far as it is not inconsistent with the provisions 
of this Act, be deemed to have been done, taken, made, given, issued, grant¬ 
ed, adjudged, imposed or ordered, as the case may be, under the correspond¬ 
ing provision of this Act, as if this Act had commenced on the 29th day of 
June, 1968. 

117. Power to remove difficulties.— If any difficulty arises in giving effecfl 
to the provisions of this Act, the Central Government may, by order do any¬ 
thing (not inconsistent with the provisions of this Act) which appears to it to 
be necessary for the purpose of removing the difficult 3 r: 

Provided that no such power shall be exercised after the expiry of a 
period of two years from the commencement of this Act 


ITHE] GOVERNMENT BUn.DTNGS ACT, 1899 

(ACT IV OF 1899) 

[The text of the Act printed here is as on 31-8-1982.] 


CONTENTS 


SECTIONS 

1. Short title and CTtenf. 

2. "Municipal authority” defined. 

3. Exemption of certain Government bn’id- 

Ings from Municipal laws to regulate 


the erection, etc., of buildings wlthta 
Municipalities. 

4. Objections or suggestions as to erection, 
etc., of certain Government buildings 
within Municipalities how to be made 
and dealt wit^ 


STATEMENT OF OBJECTS AND REASONS 


"The provisions of the various Acts in 
force regarding the regulation of buildings 
in municipalities rest in the main on the 
necessity for controlling buildings and the 
maintenance of buildings with due regard to 
engineering and sanitary exigencies, and the 
powers conferred upon Municipal Commit¬ 
tees with this object in the several Munici¬ 
pal Acts are wide and more or less absolute. 
It has been on several occasions represented 
to the Government of India that in the case 
of Government buildings this necessity does 
not exist, as the requirements in question 
are secured by departmental regulations and 
the advice of the experts who are employed 
by the State for the proper execution and 
supervision of public works. Moreover as 
regards works relating to imperial defence, 
it is evident that, if direct control' is to be 
effectively exercised by Municipal Commit¬ 
tees, the power of inspection must extend 
to the examination, on demand, of plans and 

records, which may be of a strictly confl- 


Section 116 (contd.) 

(4) Possession and dealing prior to Ordi¬ 
nance and Act — Proceeding under the Act 
does not lie. 1979 Cri LJ 423 (426) (DB) (Cal). 

(5) There nothing in S. 116 (2) of the 
Gold (Cont/ ; > Act which can be said to 
have saved r* liabilities incurred under the 
D. I. RuK 1962 which were repealed bv 
the Gold (Ccnfrol) Ordinance of 1968. 1975 


dential character, and this examination fa 
Inconsistent with the secrecy which, for 
obvious reasons, is essential in these matters. 
It will be generally admitted that the Gov¬ 
ernment cannot permit its designs for the 
Improvement of its coast batteries, magazines 
or arsenals to become practically public pro¬ 
perty merely because such designs have to 
be carried out within a municipal area in 
which the local law requires their submis¬ 
sion to the municipal authorities and admits 
of extraneous and, it may be, arbitrary 
interference with them. 

The object of this Bill Is, therefore, to ex¬ 
empt from such regulations all buildings 
which are situate within municipalities and 
are, or are to be created upon land which 
is, the property, or in the occupation, of the 
Government. The Government of India have, 
however, no desire to ignore the internal 
arrangements and general administration of 
municipalities. On the contrary, they con¬ 
sider it Incumbent on the administration to 


Cri LJ 739 (743) (DB) (J & K). 

(6) The effect of the provisions tt 

S. 117 (2) of the Gold (Control) Ordinance 
and S. 116 (2) of the Act was that the 
seizure made as well as notice issued undef 
the D. I. R. must be deemed to have 
made and issued under the corresnondlrg 
provision of the Act its^. A 1982 Delhi 609 
(518). 
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frame Its projects with lull consideration for 
the general plans of any municipal body 
Goncemed; and they consider it reasonable 
and right that municipal bodies should have 
opportunities of criticising such projects: but 
its final judgment on objections and sug¬ 
gestions must rest with the Local Govern¬ 
ment which has undertaken them, and not 
with a Municipal Board, which is itself 
under the control of the Local Government. 
It is proposed in the Bill, therefore, to pro¬ 
vide that reasonable notice of any work 
which it is intended by the Government to 
undertake, shall be given to the municipality 

ACT HOW AFFECTED BY f 


concerned: that the Municipal Committee 
shall be permitted, subject to suitable snfe- 
guards. to Inspect the land and plans; that 
any representation such Municipal Commit¬ 
tee may think fit to make with reference 
thereto shall be received and considered by 
the Local Government: that the work shall 
be executed in strict accordance with the 
orders passed by the Local Government on 
such a representation; and that every order 
so passed shall be liable, in the last re.^ort 
to revision by the Governor-General in 
Council.”—Gazette of India, 1896, Part V, 
page 250. 

[IBSEOUENT LEGISLATION 


—Amended by Act 38 of 1920. 

—Adapted by A. O., 1937; A. C. X. O., I948f 2 A. t. O., 1950. 

•—Extended by Acts 59 of 1949: 30 of 1950; 25 of 1958. 

—Extended in Bombay by Bom. Act 4 of 1950. 

—Extended in Madhya Pradesh by M. P. Act 12 of 1950. 

—Extended to Meghalaya by Meghalaya ALO (No. 3) 1973. 

—Extended In Punjab by Punj. Act 5 of 1950. 

—Repealed in part by Act 10 of 1914. 

[THE] GOVERNMENT BUH-PtnOS ACT, 1899 

(ACT IV OF 1899)» 

[3rd February, 1899.] 

An Act to provide tor the exemption from the operation of municipal building 
laws of certain buildings and lands which are the property, or in the orcu- 
pation, of the Government and situate within the limits of a municipality. 

WHEREAS it is expedient to provide for the exemption from the opera¬ 
tion of municipal building laws of certain buildings and lands which are the 
property, or in the occupation, of the Government and situate within the 

limits of a municipality; 


It is hereby enacted as follows:— 

fa] For Statement of Objects and Reasons, see Gaz. of Ind., 1896 Pt. V, page 256: 
and for Report of the Select Committee, see ibid, 1899. Pt. V, page 15. 


This Act has been declared to be in force in the Sonthal Parganas by the Son- 
thai Parganas Settlement Regulation. 1872 (3 of 1872). Sonthal Parganas now form 
part of the State of Bihar. 

This Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949). Section 3 (1-1-1950) and to the Union 
territories Manipur and Tripura by the Union Territories (Laws) Act, 1950 (30 of 
1950), Section 3 (16-4-1950). Manipur and Tripura are now States (See Act 81 of 
1971)’ but Vindhya Pradesh, to which this Act was extended by Act 30 of 1950, now 
forms part of M. P. State — See Act 37 of 1956, Section 9 (1) (e). 



The Act has been extended also to the States merged in the State of— 
Bombay, (now divided into Gujarat and Maharashtra by Act 11 of 1961 )—See 

Bom. Act 4 of 1950; 

Madhya Pradesh—See M. P. Act 12 of 1950; 

Punjab (now split up into Haryana and Punjab and Chandigarh Union Terrf- 
“ tory by Act 31 of 1966)—See Punj. Act 5 of 1950. 

" The Act has now been extended to the Union Territory of Pondicherry by Act 
20 ot 1968: it however ceases to apply to buildings within the limits of Municipall- 

l0 the citations stands fou* AIB 

rV<i 20] 4 A. M. 21 
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tios, in Andhra Pradesh, constituted or deemed to be constitute^imder the A. P. 
Municipalities Act, 1965 (A. P. Act 6 of 196^)^-See Section 391 ^ ojthat Act 

The Act as existing on 21-1-1972 has been extended to thestate of Meghalaya 
by Meghalaya ALO, No. 3, 1973, Para. 3. Sch., item 30. 

OBJECTS AND REASONS 

*'In the heading and preamble we have the taxation of Government 
inserted the word "building” before the municipalities, the matter ^ which is airea^ 
word "laws”, in order at once to indicate provided for by the Municipal Taxauon acx, 
the limited scope of the measure. It is not 1881 (11 of 1881).”—S. C. R. 
intended by this measure to interfere with 

1. Short title and extent.— (1) This Act may be called THE GOVERN¬ 
MENT BUILDINGS ACT, 1899. 

(2) It extends to the whole of India except ®[the territories which, 
diately before the 1st November, 1956, were comprised in Part B States] I J 

c[* • • • • *]. 

[a] Substituted for "Part B States” by 2 A. L. O., 1958 

The following were the Part B States, namely, Hyderabad, Jammu and Kash- 
mir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. 

Of these, Jammu and Kashmir, Mysore, Rajasthan and Travancore-Cochin, under 
the name of Kerala are full-fledged States now; M. B. has merged with M. P. State; 
Pepsu is a part of Punjab; Saurashtra forms a part of Gujarat and the areas of 
Hyderabad have been added to the States of Andhra, Maharashtra and Mysore. 

[b] The word "and” was omitted by the Repealing and Amending Act, 1914 (10 
of 1914), Section 3 and Schedule II. 

[c] Sub-section (3) was omitted, ibid. 

2. "Municipal authorities” deflned— In this Act the expression "munici¬ 
pal authority” includes a municipal corporation or a body of municipalcom- 
missioners constituted by. or under the provisions of, (uiy law or enactment 

for the time being in force. 

OBJECTS AND REASONS 


"Tn clause (2) and throughout the Bill we denominated '‘committees” ^ 
have substituted the more comprehensive ex- m other parts of th try. 

pression "municipal authority”, for ’mumci- S. C. K. 
oal committee”. Municipal authorities are 

3 Exemption of certain Government buildings from municipal Taws to 
reculate the erection, etc., of buildings within municipalities.— Noting con¬ 
tained to ^y“aw or ena^ent for the time being in force to rebate he 
erects rT-Lection. construction, alteration or mainten^ce of biMdmgs with¬ 
in the limits of any municipality shall apply to any buildmg used or required 
Sr fteTuWic se^ce or for any public purpose, which is the property, or in 

L the property, or in the occupation, of Mthe Government]: 

Provided that, where the erection, re-erection, construction or material 
structural alteration of any such budding as aforesaid (not bemg « 
connected with »[* * *] defence, or a building he plan or f 

which ought in the opinion of ' the Government concerned], to be treateO as 
r^nfiLnUaV or secret) is contemplated, reasonable notice of the proposed 
work shall be given to the municipal authority before it is commenced. 

[a] Substituted for the word "Crown” by A. L. O., 1950. 
fb"! Word "Imperial” was omitted by A. C. A. O., 1948. 

[c] Substituted for "the Government” by A. O., 1937. 

OBJECTS AND REASONS 

"We have, by means of an l^JStlaffd)° aS'^^* 1897^60°Viet., c, 38). 

clause 3, confined the operatimi f^e Bill ^rotUn ) has here been ma^ 

to buildings used or required for the P^bhe ^ furthe ^ requiring notice to ^ 

service or for any public purpose ; and, 1 . ^ hi the case of material structural 

adopting this phrase, we have foUowed the given only m tne cas 
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alterations; this Pijshehly would have been 
the construction pdt A the provision m 
orginally drawn, but tiiink^it b^ttej to 
make the point clear. Finally, the latter 
part of the clause seems to us to go too far, 
in that it contemplates the giving of notice 
in the case of all building operations under¬ 
taken by the Government. It is clearly ne¬ 


cessary that buildings connected with Im¬ 
perial defence, and buildings, the plans or 
construction of which are of a confidential 
or secret character should be excluded from 
the purview of the provision and we have 
inserted words to effect that purpose.”— 
S. C. R. 


4. Objections or suggestions as to erection, etc., of certain Government 
buildings witbin municipalities how to be made and dealt with.— (1) In the 
case of any such building as is mentioned in the last preceding Section (not 
being a building connected with * *] defence or a building the plan or 
construction of which ought, in the opinion of *^[the Government concerned], 
to be treated as confidential or secret), the municipal authority, or any per¬ 
son authorised by it in this behalf, may, with the permission of the State 
Government previously obtained, but not otherwise, and subject to any res¬ 
trictions or conditions which may, by general or special order, be imposed by 
the State Government, inspect the land and building and all plans connected 
with its erection, re-erection, construction or material structural alteration, 
as the case may be, and may submit to the State Government a statement in 
writing of any objections or suggestions which such municipal authority may 
deem fit to make with reference to such erection, re-erection, construction or 

material structural alteration, 

(2) Every objection or suggestion submitted as aforesaid shall be consider¬ 
ed by the State Government, which shall, after such investigation (if any) as 
it shall think advisable, pass orders thereon, and the buildings, referred to 
therein shall be erected, re-erected, constructed or altered, as the case may 
be, in accordance with such orders: 

Provided that, if the State Government overrules or disregards any such 
objection or suggestion as aforesaid, it shall give its reasons for so doing in 

writing. 

c[* « • • • • *.] 

[a] The word •'Imperial” was omitted by A. C. A. O., 1948. 

[b] Substituted for "the Government” by A. O., 1937. 

[c] Sub-section (3) was omitted, ibid. 


[THE] GOVERNMENT GRANTS ACT, 1895 

(ACT XV OF 1895) 

[The text of the Act printed here is as on 31-8-1982.] 


STATl 




£NT OF OBJECTS 


and reasons 


•TPhe Transfer of Property Act, 1882, Sec¬ 
tions 10-12 invalidate with certain excep¬ 
tions all conditions for the forfei^e of the 
transferred property on alienation by the 
tran^eree and all limitations over conse¬ 
quent upon any such alienation or any in¬ 
solvency of or attempted alienation by him 
The Crown is not specifically mentioned in 
the Act, and it may be assumed that it was 
not derigned to Impose fetters of this 
description upon the discretion of the Crown, 
especially as to the creation of Inalienable 

n ln grants made lor public services) 
has been thought betttf to set the 


question at rest by express legislation. 

Upon a late occasion the Government or 
India were advised that it is not competent 
for the Crown to create an inalienable and 
impartible estate in the land comprised In 
any Crown grant, unless such land has her^ 
tofore descended by custom as an impartible 
Raj. The second sub-section of the Bill is 
Intended to obviate this inconvenience by 
prividing that all Crown grants are to be 
conriTued according to their tenor, notmth- 
standlng any rule of law which might other¬ 
wise affect their operation,”—Ga 2 ette oI 
India, 1895, Part V, page 169. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Adapted by A. O., 1937; A. L. O., 1950; 2 A. L. O., 1956, 
—Amended In U. P. by U. P. Act IS of 1960. 
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■“Extended in Bombay (now Maharashtra and Gujarat—See Act 11 of 1961) by 
Bom. Act rv of 1950. 

—Extended in Madhya Pradesh by M. P. Act XII of 1950. 

—Extended to Mysore (now Karnataka) by Mys. Act 13 of 1973* 

—Extended in Tamil Nadu by T. N. Act XXXV of 1949. 

—Extended in Punjab by Punj. Act XXX of 1958. (Now Split up into Punjab and 
Haryana—See Act 31 of 1966). 

—Extended to certain Union Territories by Regns. 6 of 1963; 11 of 1963; 2 of 1970, 
—Repealed in part by Act X of 1914. 

—Repealed In Kerala by Ker. Act 30 of 1960. 

—Repealed in Rajasthan by Raj. Act 20 of 1961. 


[THE] *[GOVERNMENT] GRAOTS ACT, 1895 

(ACT XV OF 1895) 

[10th October* 1895.] 

An Act to explain the Transfer of Property Act, 1882, so far as relates to 
grants from the “[Government] and to remove certain doubts as to the powers 
of the “[Government] in relation to such grants. 

WHEREAS doubts have arisen as to the extent and operation of the 
Transfer of Property Act, 1882, and as to the power of the “[Government] to 
impose limitations and restrictions upon grants and other transfers of land 
made by it or under its authority, and it is expedient to remove such doubtsj 
It is hereby enacted'^ as follows: 

[a] Substituted for "Crown” by A. L. O., 1959. 

[b] For Statement of Objects and Reasons, see Gaz. of Ind., 1895, Pt. V, p. 169, 
and for Proceedings in Council, see ibid, Pt. VI, pp. 328 and 355. 

This Act has been extended to the States merged in the State of— 

Bombay, by Bom. Act IV of 1950. Bombay has been mainly divided Into the 
States of Gujarat & Maharashtra by Act 11 of 1961, 

Madhya Pradesh, by M. P. Act XII of 1950. 

Madras, by Mad. Act XXXV of 1049. Madras Is now known as Tamil Nadu 
under Act 53 of 1968. 

The Act i.s made applicable to the area comprised immediately before 1-11-1956 
in the State of Pepsu by Punjab Act XXX of 1958 (7-11-1958), 

The Act has been extended to the Union Territories of— 

(11 Goa. Daman and Diu, by Regn. 11 of 1963 (1-8-1965); -- ^ 

(2) Dadra and Nagar Haveli, by Regn. 6 of 1963 (1-7-1965); 

(3) Laccadive, Minicoy and Amindivi Islands by Regn. 2 of 1970 (Now called 
Lakshadweep under Act 34 of 1973); 

(4) Himachal Pradesh by H. P.. A. L. O., 1848 (25-12-1948), (A 'State' now, 
with effect from 25-1-1971). 

The Act was partially extended to Berar (now formiiig part of the State of 
Maharashtra) by Act 4 of 1941. 

The Act has been repealed in the Malabar District of Kerala by Ker. Act 30 of 
I960 and in Rajasthan by Raj. Act 20 of 1961. 

1. Title and extent.— (1) This Act may be called THE “[GOVERNMENT] 


GRANTS ACT, 1895. 

Preamble 

(1) Act is not ultra vires of the Indian 
Legislature. A 1926 Mad 706 (719) (DB). 

(2) Act is not an enacting or enabling 
measure but is an explanatory and declara¬ 
tory Act and refers only to grants 
quent to 1882. A 1926 Mad 706 (719) (DB). 

(3) Government grants are i^ually con¬ 
strued most favourably for the Government 


— That is why application of some 
such as T. P. Act are generally excepted m 
such cases. A 1969 Orissa 152 (162). 

Section 1 

(11 The Crown Grante Art doM not aMjjljl 
gate the Oudh Estates Act ( 

A 1938 PC 113 (118) : 65 Ind App 
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(2) It extends to Mthe whole of India except '^[the territories, 
which immediately before the 1st November, 1956, were comprised m Part B 
States] •].] 

[a] Substituted for "Crown” by A. L. O., 1950. 

[b] Substituted for "all the Provinces of India”, ibid. 

[c] Substituted for "Part B States” by 2 A. L. O., 1956. Immediately before the 

1st November. 1956 the following were the Part B States, namely, Hyderabad. 
Jammu and Kashmir, Madhya Bharat. Mysore, Pepsu. Rajasthan. Saurashtra 
' and Travancore-Cochln. Of these erstwhile Part B States. Jammu and Kash¬ 
mir. Mysore, Rajasthan and Travancore-Cochin (Kerala) are full-fledged 
States now while the rest have merged with adjoining States. 

[d] Word "and" w^as omitted by the Repealing and Amending Act, 1914 (X of 
1914), Section 3 and Sch. II. 

[e] Sub-section (3) was omitted, ibid. 

STATE AMENDMENTS 

Himachal Pradesh: 

Omit sub-section (2) of Section 1.—See H. P. (AppUcation of L.awsl Order, 1948, 
Para. 3 and Sch, (25-12-1948). 


Karnataka: 

In its application to the State of Mysore in S. I (2), after the words "in Part B 
States”, add the following:— 

"Other than the territories specified In clause (a) and clause (c) of sub-section 

(1) of section 7 of the States Reorganisation Act, 1956."—Mys. Act 13 of 1973, S. 2 
(2-6-1973); C. A. 31 of 1973. 

2. Transfer of Property Act, 1882, not to apply to Government grants.— 
Nothing in the Transfer of Property Act, 1882, contained shall apply or be 


Section 1 (conld.) 

(2) Act applies to leases of Suderbaos 
lands executed by Commissioner on behalf 
of Secretary of State. A 1938 Cal 211 (214) 
•• A 1951 Cal 361 (368) (DB) *• A 1938 Cal 
229 (234) (DB). 

(3) The lands comprised in a foreshore 
can be made the subject-matter of a grant. 
A 1934 Bom 434 (446) (DB). 

(4) Lease granted by Government In Kb^ 
mahal is not a Crown grant, A 1935 Cal 746 
(747) (DB). 

(5) Crown Grants Act has no application 
to lease of road side poramboke belonging 
to District Board, A 1930 Mad 16 (19) (Obi¬ 
ter.) 

(6) The Act applies to the grant of waste 
land made by the Governor on behalf ol 
the Crown. A 1930 Oudh 441 (446) (DB). 

(7) A grant to be regarded as a <:rown 
grant within this Act need not be evidenc- 
ed by a writing signed by or on behalf ol 
the Crown. All that is required to bring 
within the Act is that the transaction must 
in point of fact have the effect of a grant 
by or by the authority of the Crown. A 
1951 Cal 361 (368) (DB). 

(8) Act applies to State of Rajasthan by 
virtue of Rajasthan Adaptation of Central 
Laws Ordinance (1950), extending the 
Crown.J3rants Act t© Rajasthan and subse- 
quenti;0)y Adaptation of Laws (No. 2) 
Ordet^.^6. A 1987 Raj 233 (234) : 1967 Raj 


(9) Settlement of land in favour of A 
bv Khas mahal for agricultural purposes — 
No document executed — Rent accepted by 
Khas mahal — A became occupancy raiyat 

— Government cannot cancel settlement by 
sub'^eouent order and resettle it on another 

— Government Grants Act has no applica¬ 
tion to such matters. ILR (1961 Cut 595 
(606) (DB). 

Section 2 

(1) Lis pendens — Does not apply to 
grantees or transferees of land from Govern¬ 
ment — S. 2 expressly excludes applicatiori 
of any provision of T. P. Act. A 1974 Punj 
46 (50) : 75 Pun LR 642 •• 1972 MPLJ 699 
(702) (DB). 

(2) Lease granted by Government — Sec¬ 
tion 107 of T. P. Act is not applicable. A 
1973 Madh Pra 274 (278) : 1973 MPLJ 286. 

(3) Section 2 of the Act has not the effect 
of rendering all the provisions of the T. P. 
Act Inapplicable absolutely to lands held 
under a grant from Crown. Those provisions 
would apply and govern any matter about 
which the grant itself is silent. (1906) 3 
All LJ 129 (131) (DB) •• A 1973 SC 2520 
(2523) : (1974) 1 SCJ 530. (Construction of 
grant governed by Act — S. 116, T. P. Act is 
applicable.) 

(4) The meaning of the section is that 
when the Court is called upon to construe 
an instrumen)- granting land by the Govt 
it shall construe such grant irrespective oil 
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deemed ever to have applied to any grant or other transfer of land or of any 
interest therein heretofore made or hereafter to be made Mby or on behalf of 
the *^lGovernment] ] to, or in favour of, any person whomsoever; but every 
such grant and transfer shall be construed and take effect as if the said Act 
had not been passed. 

[a] Substituted for *'by or on behalf of Her Majesty the Queen Empress, Her 
heirs or successors, or by or on behalf of the Secretary of State for India in 
Council" by A. O., 1937. 

[b] Substituted for "Crown” by A. L. O., 1950. 


3. Government grants to take effect according to their tenor.— All pro¬ 
visions, restrictions, conditions and limitations over contained in any such 
grant or transfer as aforesaid shall be valid and take effect according to their 
tenor, any rule of law, statute or enactment of the Legislature to the contrary 
notwithstanding. 


«TATE A) 


Ol 


EINDMENTS 


Uttar Pradesh: 


For Sections 2 and 3, substitute the following section— 

'*2. (1) Transfer of Property Act, 1882, not to apply to Government Grants,— 
Nothing contained in the Transfer of Property Act, 1882, shall apply or be deemed 
ever to have applied to any grant or other transfer of land or of any interest there¬ 
in, heretofore made or hereafter to be made, by or on behalf of the Government to 


Section 2 (contd.) 

the provisions of the T. P. Act. A 1965 All 
326 (332) ; 1965 All LJ 375 (DB). 

(5) For an instrument of grant to become 
effective, it need not comply with the vari¬ 
ous formalities as envisaged by the Trans¬ 
fer of Property Act or any other statute. 
The grant becomes effective the moment it 
is sanctioned by the competent authority 
and becomes binding on the Government 
from the date it is so made, non-communi¬ 
cation thereof to the grantee notwithstand¬ 
ing. A 1974 Pun 266 (271) : 1974 Pun LJ 138. 

(6) A transfer by Government which 
amounts to a purely mercantile transaction 
is not excluded by virtue of this Act either 
from the provisions of the T. P. Act or 
the Registration Act. A 1914 All 120 (121) 
(DB). (Lease by Government should be 
registered.) •• A 1958 All 879 (880) (DB). 
(Lease granted by Notified Area Committee 
for rent — Termination of lease is govern¬ 
ed by Ss. 106 and 116 of the T. Act.) 
•• A 1935 Cal 746 (747) : 63 Cal 528 (DB). 

[But see A 1951 Cal 361 (368) (DB). (Leases 
of Sunderban lands are Crown grants 
S. 107. T. P. Act does not apply to them — 
Fact that Government has not executed uie 
leases cannot take them out from the cate¬ 
gory of grants and from the operation ol 
this Act.) •• A 1931 Pat 268 (269, 270) : 10 
Pat 203 (DB). (Sale by Government of land 
for consideration — Sale deed is necessary 
even if price paid is below Rs. 100/- “ 
Provisions of T. P. Act exempting transac¬ 
tion from necessity for sale deed does not 
apply as it is a Crown grant.) •• A 1927 P^ 
319 (322) : 6 Pat 446 (DB) •* A 1920 Mad 
413 (414) : 43 Mad 65 (DB). ("Grant" re¬ 
fers to transfer of prerogative rights and 
also to transfer of every description of 
land.)! 

(7) A mining lease is not a Government 
grant covered under the Government Grants 
Act. A 1972 Orissa 40. (A 1969 Orissa 152 
(162). Overruled.) 


(8) Provisions of S. 2 apply to transfer of 

land or interest in land made by or on be¬ 
half of the Government. A 1967 Raj 233 
(234) : 1967 Raj LW 243. (No distinction be¬ 
tween a commercial and non-com¬ 
mercial transaction is made — Sale 
deed executed by Municipal Board 

Chairman cannot be rendered inadmissible 
in evidence for want of registration. A 1914 
All 120 and (1906) 3 All LJ 628 and A 1957 
Andh Pra 859, Distinguished.) 

(9) Government licence to prospect mine¬ 
rals is in the nature of Crown grant and 
need not be registered. A 1946 Mad 180 
(181). 

(10) In the case of a Crown grant a 

restriction against its alienation by the 

grantee is not invalid on the ground that 
it is opposed to the provisions of the T. P. 
Act. A 1946 Mad 52 (54) (DB) •* A 1937 A 
533 (534) (DB). (S. 10 T. P. Act does not 

apply.) . . 

(11) A lease granted by a Cantonment 

Board does not amount to a Crown grant 
and henCe is not governed by the Act A 
1957 Andh Pra 859 (860). (The Board m 

granting the lease does not function as the 
agent of the Crown.) 

(12) The section has retrospective opera¬ 
tion and applies even to grants made before 
the passing of this Act A 1957 Cal 59 (62) 
(DB). 

SECTION 3 — SYNOPSIS 

1. Government Granta. 

2. Service Grants. 

3. Other Grants. 

4. Construction. . 

5. Succession. 

€. Alienability. 

7. Resumption. 

1. Government Grants. _ 

(1) The Crown has an unfettered dIsCTOTon 

under this section to impose 

limitation or restriction in its grants ^d ^ 

rights, privileges and obligations or vus 
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or in lavotir of any person whomsoever: and every such grant and transfer shall 
be construed and take effect as if the said Act had not been passed. 

(2) U. P. Tenancy Act, 1939 and Agra Tenancy Act. 1926 not to affect certain 
leases made by or on behalf of the Government.— Nothing contained in tne U. ^ 
Tenancy Act. 1939. or the Agra Tenancy Act. 1926, shall affect or be deemed to hove 
IvTaflected any righte, craated. conferred or granted, whether be ore or after the 
date of the passing of the Government Grants (U. P. Amendment) Act. 19 . y 
leases of land by or on behalf of, the Government in favour of any P^son. a 
every such creation, conferment or grant shall be construed and take 
wittTstanding anything to the contrary contained in the U. P. Tenancy Act, 

the Agra Tenancy Act, 1926. 

(31 Certain leases made by or behalf of the Government to take effect according 
to their tenor.- All provisions, restrictions, conditions and limitations contained m 
anrstch nation, conferment or grant referred to in section 2 shall ^ vahd a , 
take effect according to their tenor; any decree or direction of a Court of law 
Ty ™”e of law. statute or enactment of the Legislature, to the contrary notwdh- 

Provided that nothing in this section shall prevent, or deemed ever to have 
preventlfthe e?ect of any enactment relating to the ac.ui^fion of proper,y, d 
Kforms or the imposition of ceiling on agricultural lands.-U. P. Act 
Section 2 (with retrospective effect.) 


Section 3 — Note 1 (contd.) 

crantee would be regulated only according 

S the terms of the gr^t itself though they 

are inconsistent with the ^ 

statute or common law. A 1938 Cal 229 
(234) : ILR (1938) 2 Cal 1 (DB) A 
Oudh 134 (142) (FB) ♦* A 1973 SC 2520. 

(2) The meaning of S. 3, 

Act is that the Crown is entitled to pui 
such conditions in a grant which a private 
individual could not, but the only 
tage to the grantee is that the grant ^o 
is not invaUd if given by Crown when 
it might be invalid if given by an mdivi 
dual. This section does not ^ 

grantee the right to sue if he 

right had the grant m 17 S 

made by an individual, A 1938 Oudh 175 

(182) ; 14 Luck 22 (DB). 

(3) Provision in S. 3 only validates provi¬ 

sions, restrictions, conditions and liniitations 
contained is any grant or transfer by tne 
Crown or the Government. It does not con¬ 
tain any provision which prohibite tne 
grantee.’^ 1970 Reu CR 628 (641) (DetaL 

(Overruled on another point in 197^ «en 
CR 362.) 

(4) A grant becomes complete and effec- 
tivft the moment a sanction for the grant 
made by Government, and with such sanc^ 
tion the grantee acquires a right to land 
for the grant of which sanction is ^corded 
by Government. It becomes^ then the duty 
of the concern^ officers to _ implement the 
grant by delivering possession of the land 
to the grantee. The issue of a saguvali chit 
would complete the act of <^®l^very of 
possession. (1967) 1 Mys LJ 85 (86, 87) (DB) 
*• A 1974 Punj 269 : 1974 Pun LJ 138. 

(6) Th6 Government Grante Act wm 
passed not only to settle the doubts whlcn 


had arisen as to the effect of the Transfer 
of Property Act. 1882. but also to remove any 
doubts with regard to the power of the 
Government to impose limitations and res- 
frictions upon grants and other transfers ot 
lands made by it, or under its authority. A 
1970 Mad 27 (32) : (1969) 1 Mad LJ 443 
(DB). (S. A. No. 482 of 1964 (Mad). Over¬ 
ruled.) •* A 1947 Mad 74 (75, 76). (Terms 
of the grant by Government provide for re¬ 
entry on expiration of lease, the lessee has 
no right to remain in possession after ex¬ 
piry of lease.) *• A 1939 All 263 (264) (DB) 
A 1938 Cal 211 (214, 215) 

** A 1935 All 974 (975) (DB) •• A 1920 Mad 
413 (414) (DB). (Lease by Government of 
land in Malabar restricting buildings by 
lessee is saved from the operation of S- 19, 
Malabar Compensation for Tenants Im¬ 
provements Act (1 of 1900.) •• A 1921 Mad 
409 (409) (DB). ** A 1969 All 43 (55) : ILR 
(1968) 2 All 363. (Section as amended makes 
U F. Imposition of Ceiling on Land Hold¬ 
ings Act applicable to leases, on Govern¬ 
ment Estates granted by the Government.) 
•* ILR (1976) 2 Cal 588 (DB). 

rsee A 1966 Cal 570 (572) (DB). (Provi¬ 
sions do not override S. 3 of West Bengm 
Estates Acquisition Act.) *• A 1960 Madh 
Pra 372 (374) : 1960 MPLJ 906 (DB). (Opera¬ 
tion of C. P. and Berar Revocation of 
Land Revenue Exemptions Act (1948) is not 
barred by S. 3 of Crown Grants Act.) I 

(6) A mining lease is not a Government 
grant. It is governed by Mines and Minera^ 
(Regulation and Development) Act of 1957 
and the Mineral Concession Rules, 1960 made 
under that statute. A 1969 Orissa 152, Over¬ 
ruled; (1970) 1 Mad LJ 213, Dissented from. 
(With regard to a mining lease in Orissa 
State It would follow that the State of Onssa 
would rank as an ordinary lessor and would 
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Section 3 — Note 1 (contd.) 
have its rights worked out only in that 
capacity.) ** A 1972 Orissa 40 (46, 47) : ILR 
(1971) Cut 981 (FB) (Reversed on another 
point in A 1972 SC 2112.) 

(7) Section 3 does not limit the statutory 

competence of the Provincial Legislature 
under the Constitution to enact a law af- 
fecing the rights conferred on the grantees 
under Crown grants. A 1946 PC 127 (131). 
(U. P. Tenancy Act 17 of 1939 cutting down 
the rights of talukdars conferred by the 
sanads of 1859 is not ultra vires the powers 
of the Provincial Legislature — A 1943 FC 
29. Affirmed.) •• A 1951 All 674 (692) : ILR 
(1952) 2 All 46 (FB). (State legislature's 

power, to enact for the acquisition of pro¬ 
perty held under a Crown grant for a pub¬ 
lic purpose is not affected by S. 3 of this 
Act.) •• A 1949 East Punj 246 (251) : ILR 
(1949) East Punj 251 (DB). (Even on the as¬ 
sumption that leases by Government are 
Crown grants they cannot escape the appli¬ 
cability of the Punjab Urban Rent Restric¬ 
tion Act. Therefore the Government can 
eject a tenant on the termination of the 
lease only by following the procedure pre¬ 
scribed by S. 10 of that Act.) •• A 1927 
Oudh 278 (290). 

[See also A 1932 Nag 75 (78) : 28 Nag LR 
169 (FB). (Estate transferred under Waste 
Land Rules, 1862 — No term in sanad 
exempting the grantee from future legislation 
which might affect his unfettered enjoy¬ 
ment of the demised properties — There be¬ 
ing no provision in the Waste Land Rules 
also to that effect it was held that the 
grantee was not exempt from the provisions 
of C. P. Land Revenue Act of 1881 and the 
C. P, Tenancy Act.)l 

(8) Though the legislature can by ex¬ 
press words or by necessary implication, 
take away the effect of S. 3 while enacting 
a particular legislation, so long as the Tamil 
Nadu City Tenants’ Protection Act (25 of 
1955) does not contain any provision extend¬ 
ing the Act to Government lands either ex¬ 
pressly or by necessary implication it will 
clearly lead to the inference that the 
provisions of Act of 1955 cannot be in¬ 
voked contrary to the terms of the Govern¬ 
ment grants and. therefore, there is no need 
for a separate provision in Act of 1955 ex¬ 
empting the provisions of that Act to Gov¬ 
ernment grants. (1977) 2 Mad LJ 245 (246). 

(9) Grant of land subject to condition of 
surrender without any compensation — Pro¬ 
ceedings for its acquisition and possession 
taken — Land Acquisition Officer must 
make award determining amount of com¬ 
pensation — He cannot invoke term of 
grant that it was to be surrendered to Gov¬ 
ernment. A 1965 Mys 222 (223) (DB). 

(10) Property situate outside the State — 
Cannot be granted. A 1976 Delhi 251. 

(11) In the case of a Government grant, 
the grantor will not be able to re-enter if 
there is any local law which creates in the 
grantee rights higher than or different 
from those conferred by the grant in ques¬ 
tion. A 1976 Delhi 251. 

(12) Where the land belongs to Govern¬ 
ment it is free to give leases or rights to 


Cultivate to whomsoever it chose and can 
change its policies from time to time in 
accordance with its own social objectives 
and any order modifying or nullifying the 
earlier policy decision by a subseQuent re- 
solution cannot be deprivatory of any one’s 
rights. A 1974 SC 856 (858) : 1974 UJ (SC) 
300 ; (1974) 1 SCWR 792. 


(13) Mere fact that State is lessor will not 
by itself make it Government grant within 
Act — Lease of land for erecting temporary 
rice mill held was not Government grant. A 
1973 SC 2520 (2523) ; 1973 UJ (SC) 805 i 
(1974) 1 SCR 344. 


(14) When the Board of Revenue by its 
proceedings approved the Collector’s proposal 
to assign the land at market value on con¬ 
dition that the assignee should surrender 
certain area in his patta land and when the 
citizen had parted with his lands and also 
money, it could not be said that still the 
Government has got omnipotent power so 
as to enable it to cancel its own orders at 
its own whims and fancies and a citizen In 
the position of an assignee has to look in 
the benevolence of the Government (1978) 
2 Mad LJ 475 (481). 


2. Service Grants. 


(1) The distinction between grants of 
land burdened with service, and grants of 
land made by way of remuneration attach¬ 
ing to the office created by them is well 
known. In the first category of cases, the 
grant may not be resumable. while in the 
second category of cases, with the abolition 
of the office the land can be resumed. A 
1964 SC 685 (687) : (1964) 2 SCR 356 ** A 

1962 Orissa 132 (133 to 135) ; ILR (1962) Cut 
7 (DB) ** A 1960 SC 642 (648. 649) : (1960) 
2 SCR 710. (Patelki inam lands in Berar 
constitute a grant by way of remuneration 
of emolumente of the pateTs office by the 
use of the lands. Revenue authorities can 
resume lands and regrant the same to the 
officiator. A 1954 Nag 20. Affirmed.) •• 1962 
BLJR 698 (700, 701) •• (1960) 1 An WR 13 
(17) (DB) •• A 1960 Pat 486 (487, 488, 489) ; 
1960 BLJR 354. (Refusal of grantee to render 
service — Can be ejected without notice.) 


(2) Inam can onlv be a grant by State or 
Sovereign — Arrangement between villagers 
and artisans — Suit to evict latter — Bur¬ 
den is on plaintiffs to prove that they have 
right to evict. A 1965 Mad 355 (356, 357) : 77 
Mad LW 651 (DB). 

(3) Expression "naslan-bad-naslan” in a 
grant, normally imports a heritable estate —• 
But surrounding circumstances and occasion 
of grant may show an intention that grant 
Is for life only — Held on evidence that 
grant of Jagir by Bhopal darbar using ex¬ 
pression ”naslan-bad-naslan” and "batnan- 
bad-batnan” did not connote a hereditary 
estate. (1969) 1 SCR 869 (870, 871). 

(4) Service grants — Partition — 
service inam — Grant for performing dutiM 
of Kazi in B division — B division cea^ 
to exist — Lands not resumed but contou 
ing in grantee’s family 

gement among members. U960) j *07 

f 954 257) (DB) •• A 1966 Andh Pra 19/ 

(110) : (1965) 1 Andh WR 13.f, pp* 

Service Inam lands — Partible.) 
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Section 3 ~ Note 2 (contd.) 

(5) Inams — Tope Inams — Dedication of 

Only use of trees of a tope without in¬ 
cluding land is possible — But held on fe^^s 
that impugned dedication of trees was with 
land. ILR (1963) Andh Pra 517 (526, 527) 

(DB). 

(6) Inam — Service inam estate vests in 
Bervice holder — Madras Act (19 of 1951) — 
Effect of — Service inam vesting in Govern¬ 
ment — Compensation — Service-holder ^ 
principal land-holder entitled to its payment. 
(1957) 2 Mad LJ 218 (222. 224, 225) (DB). 

(7) The word devadayam is used in the 
Inam registers not only in connection with 
religious grants strictly so-called but also 
where the ultimate purposes are religious. 
Where the entry in the column in the mam 
register relating to the description of the 
Inam states that it. is for the service of 
sthalaedarSf or puja paricharakamsi staiu- 
kams karivalem, sripadam, oW. of the 
pagoda, it is not a grant to a particular in¬ 
dividual or to benefit a specified person and 
the emphasis is really on the office of stha- 
lasdars. The description of the inam as per¬ 
manent instead of as hereditary is more 
consistent with the inam be'ne a service 
Inam rather than a personal grant burden- 
ed with service. Where the inam register 
refers to the inam as devalsekara brahma- 
dayam sthalatharinam. Swami Koil Sthalas- 
dar inam, held by Sthalasthar office¬ 
bearers. these entries are consistent only 
with inam being service inams attached to 
the temple offices and not personal grants 
burdened with service, granted principally 
to the several offices attached to the temple 
and are resumable for default of the holders 
to perform the services. (1970) 2 Mad LJ 129 
(133). 

3. Other Grants —> Religious grant. 

(1) A religious grant can be made either 
In favour of the Idol as such or may be 
made to a person burdening the grantee 
with the obligation to render requisite ser¬ 
vice to the temple. A 1965 SC 906 (907, 908) 
•• A 1927 Oudh 113 (119) : 2 Luck 109 (DB) 
•• (1907) 2 Mad LT 55 (56) (DB). (Grant by 
Crown for maintenance of tomb cannot be 
Invalid on the ground that it created estate 
not recognised by Mohammedan Law.) 

, Jaglr 

(2) Cis-Sutlej Jagirs — Fall within defi¬ 

nition of ’Jagir’ in Section 2 (1) (a), Punjab 
Resumption of Jagirs Act (1957) — State 
had authority to resume them. A 1962 SC 
1305 (1313) •• A 1961 SC 908 (913). (Holder 
of Jagir has only life-estate in it.) •• ILR 
(1965) 2 Punj 720 (733) (DB). (Conditions 

laid down by British Government in re¬ 
spect of Jagir land cannot be deemed to 
become inoperative in wake of independ¬ 
ence and holders of land do not become ab¬ 
solute owners thereof.) 

rSee also A 1961 Raj 85 (87) : 1961 Raj LW 
178 (FB). (Jaipur State — After constitution 
adoption by Jagirdar does not require re- 
GOgnitiem by Raj Pramukh.)! 

Lost grant 

(3) Doctrine of lost grant can be Invoked 


only where there is no acceptable evidence 
of terms of grant. A 1965 SC 516 (518, 519) •* 
A 1960 Bom 490 (496, 497) : 62 Bom LR 
106 (DB). (Those claiming right under it, 
must show that it attached to any estate in 
lands of which the claim to be owners by 
devolution — Right to put up bandharas in 
a river — That right must be capable of be¬ 
ing made subject of a grant and there must 
be a person capable of making such a grant.) 
•* (1965) 31 Cut LT 189 (190). 

(4) Even if a person may not be entitled 
to a declaration of his right of easement 
under the Easements Act and ihe Limitation 
Act, he may claim the relief otherwise. He 
can acquire right of casement on the theory 
of lost grant. A 1963 Orissa 97 (98, 99). 

Lakhiraj 

(5) The right of property of the persons 
with whom resumed invalid Lakhiraj (re¬ 
venue-free) land had been permanently 
settled under Reg. II of 1819, at a fixed Re¬ 
venue. being the same as of the zamindars, 
extends to the subsoil minerals of the land 
held by them. A 1964 SC 918 (921). 

Darkhast 

(6) When Government grants on darkhast 
kumki land in favour of a person, the re¬ 
sult is that all previous rights subsisting on 
the said land in favour of anybody come to 
an end and the grantee under the darkhast 
obtains his right free of all such previous 
rights. A 1965 Ker 221 (221) ** A 1962 Mad 
417 (419, 420) : (1961) 2 Mad LJ 217. (Dar¬ 
khast grants — Procedural irregularities in 
matter of making such grants — Cannot be 
cured by Civil Courts.) 

Saranjam 

(7) By Saranjam is meant a political 
grant made in consideration of political or 
malitary service. A 1961 Bom 11 (14. 15) : 62 
Bom LR 735 (DB). (Where a subject claims 
rights of political character under a grant 
and claim the position of a State within a 
Slate or an 'imperio within an imperium’ 
there must be strong evidence for spelling 
out a grant of such a character.) 

(8) Under the ryotwari system of land 
tenure permanence is not a universal or in¬ 
tegral incident of an underryot's holdings, 
and if claimed it, must be established by 
proof of a custom, contract or a title and 
possibly by other means. If the ryots under 
a ryotwari pattadar claim rights of occu¬ 
pancy. the burden of proving that they have 
such rights would necessarily be on them. 
(1959) 1 Mad LJ 240 (241, 242). 

(9) Grant of — Common passage over ad¬ 
joining property not belonging to vendor — 
Passage mentioned in conveyance deed — 
No grant of right of way. A 1963 Cal 110 
(111. 112) (DB). 

(10) Personal grant by ruler of Nabha as 
a sovereign — It is law — Grant repudiated 
by new Pepsu State — Re-repudiation is 
not act of State and is justiciable in muni¬ 
cipal Courts. A 1960 Punj 644 (645, 646). 

(11) Muafi grant — Muafi which is remis- 
sion of land revenue is different from Jagir 
which is an assignment of land revenue to 
grantee — Held on evidence that in Bhopal 
State the expressions "naslan-bad-naslan” 


^ **A** in the citations stands for AIR 
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"hatnan-bad-batnan” in muafi grant by 
the Ruler meant only a life estate and not 
a hereditary one. (1969) 1 SCR 869 (872, 873). 

(12) Pakka Khaikar is a sort of ex-pro¬ 

prietor and his right is in reality an under 
proprietary right. A 'Hissedar' means in 
Kumauh and Grahwal 'a co-sharer in the 
pmindari rights’. A Pakka Khaikari vil¬ 
lage may. in course of time become a Kach- 
cha Khaikari village by reason of the Pakka 
Khaikars losing their Pakka Khaikari rights 
But Kachcha Khailar can, in no case, be¬ 
come a Pakka Khaikar. nor can a Kachcha 
Khaikari village be converted into a Pakka 
Khaikari village. A 1955 All 65 (66. 67) : 

1955 All LJ 180 (FB). ' 

(13) Nawanagar State — ”Buta Hak” 
tenure — Incidents of — Transfer in favour 
cf agriculturist — Sanction is not necessary 
“ Registration completes title of transferee 
A 1953 Sau 94 (95. 96). 

(14) Mutation Rules in ex-State of 
Baramba. Rule 1 must be construed in the 
context of accepted juristic theories. Read 
in that light there can be absolutely no 
doubt that the moment the sanction order 
was passed and the tenant performed 
the condition for getting the recogni¬ 
tion. tenancy right was created in his 
favour. The mutation slip and the rent 
receipt establish the factum of recognition 
of tenancy right. (1965) 31 Cut LT 576 (579). 

4. Construction. 

(1) The intention of the parties to a docu¬ 
ment of grant has to be gathered by the 
words used by the parties themselves. In 
doing so. the parties mus^- be presumed to 

t c.il sense. Where there is ambiguity it is 

the duty of the Court to look at all parts of 

ascertain what was really 

mIp h But fven here the 

uile has to be borne in mind that the docu- 

ment being the grantor’s document, it has 
Jnterpreted strictly against him and in 
^vour of the grantee. It is only if the 
meaning is not otherwise clear that there is 
scope for the applicability of the rule that 
ail deeds are to be construed strictly against 
tne grantor and in favour of the grantee A 
1960 SC 953 (957 to 959) •• A 1964 SC 24 *(26, 

11 Srant should be construed to include 

interest of the grantor, 
unless there is a contrary provision either 
expressly made or implied by necessary im- 

“.Grant of village together with 
water trees’ etc. — ‘Water’ does not in- 
elude flowing water in river passing through 

river and its flowing water 
constitute property.) •* A 1964 SC 807 (813.). 
(Existence of minor inams in village from 
a time anterior to grant in question — Ex¬ 
traction of payment of Jodi from such minor 
inamdars by holder of grant in suit — It 

? .not detract from grant being an 
^ SC 1442 (1446, 1447). 

(Intention to take away land from jagirdar 
and grant it to another person must be 
clear.) ‘A 1966 Him Pra 54 (56). (For clear- 

in ancient documents, re- 

contemporaneous 
Seventy years old document — Pre- 
^^ption would be that deed bore signature 


T ^uly executed.) 

(1967) 8 Guj LR 911 (915) (DB). f 

grants generaUy are to be con¬ 
strued favourably to the sovereign. But 

there are exceptions to that gener^ rule 

and liberal interpretation must be given to 

to take eff«t and 

ho 1? Ply expressed operative part 

take effect notwithstMd- 

S^for vahfiwerant which 
terSet^ ^Pjsideration should be in¬ 

terpreted for the honour of the Crown in 

grantee. Similarly t^ 

iwem possible the Court must 

vSfd^nl^tL renders it 

Sr 2«R /9ao? « Crown. A 1957 

(292) •• A 1975 SC 1518 (1521 to 
1524) : (1975) 2 SCWR 511. (Grant of pe” 

Muslim subjSt 

flL ^ appreciation of his long 

and distinguished service — Grant of house 

absolute estate — Held, it 
A ?qrq repugnant to Muslim law.) •« 

Cuf Q3 : ILR (1989) 

Cut 93 (DB). (Mineral leases — Being Gov- 

ernment grants. Sections ill (g) and HI. 

A “0 not apply to it.) ♦* A 1964 

• ^BR (1965) Andh 

(DB). (Grant made by Government 

Ordinary rule applicable to grant made 

oy a subject coes not apply to it — Rules 

Of other Acts not applicable — Conditional 

^ant of land — Breach of condition —« 

Government is entitled to resume without 
notice.) 

(3) It would be terms of grant both as 
regards its form as weU a.s quantum of in¬ 
terest granted that would be crucial in de¬ 
termining whether an Inam grant was or 
was not an estate. In the absence of grant, 
me terms should be gathered from entries 
in Inam Fair Register. A 1964 SC 807 (812), 
(Use of preposition "in” in heading in Re¬ 
gister — No assistance can be derived there¬ 
from in determining whether grant was one 
of a named village or not.) •• A 1979 SC 1147, 
(Entries in Inam Fair Register not conclu¬ 
sive that grant belonged to the temple.) •• 

A 1963 SC 264 (266 to 268). (A 1956 Andh 81, 
Reversed.) *• A 1960 SC 622 (624, 625) : 

1960 Crl LJ 764 •• (1978) 2 Mad U 99 •« 
(1964) 1 An WR 243 (246 to 248) •• (1962) 75 
Mad LW 485 (486, 487) (DB). (Recital in 

Inam Fair Register that grant was religious 
endowment or devadayam not conclusive on 
the question whether grant Ls to temple or 
to archaka burdened with service.) •* A 
1969 Andh Pra 392 (396. 397) : (1968) 1 

Andh WR 242 (DB). (Nature of grant — 
Inam title deed prevails over any other reve¬ 
nue records — Evidence relating to a period 
subsequent to the grant are not of much use 
— Inam described as ‘Dejrvadayam’ — It 
merely indicates that it is for religious pur¬ 
pose.) •• ILR (1963) Cut 146 (151, 152). (Post- 
Settlement Service Inam in Zamindari estate 
granted in lieu of strvice — Presumption is 
that Inamdars themselves had occupancy 
rights in lands and grant was only in res¬ 
pect of Melvaram.) 

(4) Grant — Construction — Grant 
land in inam for the support of Nandavanam 
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of temple — Tax-free grant for the benefit 
of temple for the Maintenance of the Nan- 
davanam in which Tulsi and other flower 
plants were grown and reared — Grant of 
personal inam to the person in charge bur¬ 
dened with service or for the benefit of the 
Devasthanam — Mention of words ’Dhar- 
madayan* and ‘hereditary’ — Not conclusive 
of fact that grant was only personal grant 
to Vanner commimity. (1970) 1 Mad LJ 99 

^^*(5)* Kathiawad Bhayat grant — Grantee 
ceasing to be Bhayat — Grant laps^ — As 
grdnt W8S not absolute grant, no infringe* 
ment of fundamental right of grantee under 
Article 19 (1) (f) of the Constitution. A 1967 
SC 346 (348). 

(6) Sei 2 ure of all properties of late Ruler 

of Tanjore in 1856 — Subsequent restora¬ 
tion of private properties to his ^dow in 
1862 by Government Order 1^. 336 — 

Amounts to fresh grant. A 1965 SC 316 (319). 

(7) ‘Mahal of a ferry’ in Government 
grant of 1781 — It meant the grant only of 
the right to operate the fer^ and to appro¬ 
priate the revenue arising therefrom, law 
AU LJ 863 (865) ** A 1962 Andh Pra 249 
(254) (DB). (Other launches not prohibited 
to ply — No grant of monopoly right to 

lessee.) 

(8) The mere fact of a person being put m 
exclusive possession would not be conclu¬ 
sive in favour of the same being a lease be¬ 
cause there may be other circumstances 
which may still negative the inference of a 
lease to indicate the same bemg only a 
licence. A 1976 Delhi 251. 

(9) It is well settled that sub-soil rights 

are not to be treated as having been con¬ 
veyed by implication in grants of surface 
rights to tenure-holders, pattidars. A 1971 
sc 1569 (1572 to 1574) ; (1972) 1 SCJ 35. 

(ILR (1965) Mys 108, Reversed.) 

(10) Grant of land for plantation 
Grantee prohibited to export or sell trees or 
timber which grow on land — "Grow bemg 
common to spontaneous as well as Planted 
trees, the trees or timber which grow on 
land which Grantee seeks to cut and carry 
for commercial purposes would not be wnh- 
In the scope of grant, (1976) 1 Mad LJ 433. 

5. Succession. 

(1) The Crown has in British India power 
to grant or transfer lands and by its grant, 
or on the transfer to limit in any way it 
pleases the descent of such lands. Bui 
a subiect has no right to impose upon lands 
or other property any Jjjnitation of 
which Is at variance with the ordinary law 
of descent of property appli^cable in his c^e. 
A 1918 PC 25 (27) : 45 Ind App 134. (Gov¬ 
ernment exchanging sanad lands tor oth^ 
lands — Lands acquired by the frant^ in 
exchange would become sublect to the rule 
of descent prescribed In the ®an®4) ^ 

1922 PC 289 (292) : 49 Ind App 276. (Estate 
forfeited and regranted by British 

ment sanad Prescribing devolution a«ord- 

big to rule of primogeni^re — Instances of 
•uecesrion by ^dows of members of 
family. bU of them having occurred before 
the regrant cannot set up a rule of succes¬ 


sion by custom directly contrary to the 
terms of the sanad.) *• A 1940 Nag 129 (130) 
(DB) 1958 Raj LW 616. 

(2) The inclusion of an estate in List 5 
imder the Oudh Estates Act of 1896 and the 
application of the rule of succession con¬ 
tained in that List, when the grant itself 
does not prescribe a rule, is not opposed to 
the provisions of this Act. A 1926 Oudh 431 
(433). 

[See also A 1940 Nag 129 (130) : ILR 

(1940) Nag 244 (DB). (Inam grant in Berar 
Inam certificate silent as to rule of devolu¬ 
tion — Rule contained in Berar Inam Rules. 
1859 applies to the case.)] 

(3) Ghatwali — Birbhum Ghatwali Aliena¬ 
bility and partibility — If can be held as 
joint family or ancestral property under 
Hindu Mitakshara law — Rights of holder 
and other members of family — Right by 
birth and survivorship — Females held not 
excluded from succession. (1949) 28 Pat 215 
(262) (DB). 

6. Alienability. 

(1) By enacting this Act the Legislature 
did not intend that unconditional grants 
made by Crown free from restrictions as to 
alienation should nevertheless have restric¬ 
tions imposed upon them. (1906) 3 All LJ 628 
(629. 630) (DB). (Thus property granted un¬ 
conditionally is liable to sale at the suit of 
a mortgagee.) •* A 1948 Oudh 9 (16) (DB). 
(Attachment of property in proceedings 
under Section 145. Criminal P. C. held valid.) 
•• (1965) 1 Mad LJ 358. (The restraint 
against alienation merely applies to a trans¬ 
action between parties and not to a sale in 
Invitum. A Court sale of such a property in 
execution of a decree cannot be said to be 
opposed to public policy.) 

fSce also A 1964 J and K 46 (48) : 1963 
Kash LJ 172. (Shamilat Land — Right to 
transfer—Not onW necessary right but right 
of ownership can be subject of transfer of 
such land.)! 

(2) When a Crown grant contains a pro¬ 

hibition against alienation of the estate, that 
prohibition must take effect in accordance 
with its terms. A 1939 Pat 598 (601) (DB) ** 
A 1946 Mad 52 (54) : ILR (1946) Mad 358 
(DB) •• A 1939 All 263 (264) (DB). •* A 

1938 Mad 623 (630, 631) : ILR (1938) Mad 
767 (DB) •• A 1926 Mad 706 (717) (DB). (A 
covenant in a grant restraining alienation is 
valid.) 

(3) No condition can be validly annexed 
to a Crown grant which will have the ef¬ 
fect of creating an estate unknown to law. 
Thus the Government while purporting to 
grant proprietary rights to its tenants can¬ 
not validly impose the condition that the 
grantees should not alienate the lands dur¬ 
ing the tenure of the grant without the con¬ 
currence of the reversioners. A 1948 PC 33 
(35). 

(4) Land described as 'Brit Pujai’ in the 
areas not covered by the Bhunihari. Survey 
is of the character of non-Bhunihari Pahnai 
lands and is. therefore, inalienable by tribal 
Custom, of Ranchi District. 1960 BLJR 142. 

7. Resumption. 

(1) Resumption means no more than tak¬ 
ing back of that which was given — Inams 
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CONTF.NTS 

SECTIONS 

9 n w extent. 5 special expenditure. 

2. Definitions. J- Validation of levy of past rates, 

3. Power to levy rate. I' '^®'ver to make rules. 

4. Power to levy special charges. l\ f^ep^r/ed*] Jurisdiction ot Conrtsu 

, STATEMENT OF OBJECTS AND VeaSONS 

readv itvtpH* u general rate is al- 

^ady levied on estates under the Court of 

meet Government to 

of _ supervision and 


management by Government om^rTu^"^ 
desirable to place the legality of these rates 
beyond doubt; and at the same time to limit 

T ncM decided that other 

Local Governments should be empowered 

to levy similar rates, and that the rates 


Irnmenl’^ leviable on all estates under Gov- 
those merely mi 

speS cases Th^c''“ or remit the rate to 
peciallv to ® provision is designed es- 

t *'’0 supervision and 

generif maLgL! »' spe*la» 


Section 3 — Note 7 (contd.) 
granted for services which were of a oer- 
sonal character tor the benefit and coL 
venience of Zamindar alone - RefumaWe 
by him whenever he chooses to dispense 
with services. ILR (1963) Cut 146 (152) 

(2) The only effect of the enfranchise- 
ment of service mams is to disannex the 

ipnl" office by imposing a quit 

flnH^ convert it into ordinary property 
and does not operate as a resumption and 
ant nor alters the nature of the pro- 
A^^.ju V? hands of the grantee. ILR (1963) 

(1092) (DB) •• A 1964 All 236 
(243) . ILR (1963 2 All 400 (DB) (Right to 

re-.ume and right to re-enter - No distinc- 
tion.) 

inference that grant is resumable 
cannot be too readily drawn — Zamindari 
acquiring part of land comprised in grant by 
paying compensation — No inference of re- 
sumption can be drawn. ILR (1962) Andh 
Pra 1187 (1196. 1198) (DB). 

(4) Resumption of — Notice before re¬ 
sumption -- In absence of express provision, 
executive body not legally bound to give 
notice of proposed action — Distinction be- 

^uasi-judicial and executive enquiry 
absence of notice — Held, on 
tacts that absence of notice did not vitiate 
resumption. A 1964 Andhra Pra 450 (456) : 
ILR (1965) Andh Pra 571 (DB) •• A 1980 
9 •* A 1980 Punj 339 : 1981 Land LR 

(5) Failure of oblect of charitable inam — 
Resumption of land and inam by Govern¬ 
ment After rteumption. trust becomes 
completely extinguished and there cannot 
be trustees — Government as representing 
public has right to resume land of charitable 
mam and its assessment and right to grant 
that land on patta — Simply because land 
IS granted on patta after resumption to ex¬ 
trustees of charity it cannot be inferred 

was made t© them in capacity 
of trustees and not as individuals to attract 
Section 88. ILR (1963) Andh Pra 517 (531, 

M7, 538). 


(6) Government Grant, subject to resumo- 
K possession of property under grant 

thaPp^vfr Public purpose — Facte 

thoight^nf^ purpose for which resumption is 
nnronci ® Similar or parallel to public 

property is being used or 
under which resumption is 
stated — Does not affect re- 
possession. (1976) 2 Mad LJ 
501 A 1980 Punj 339 : 1981 Land LR 158. 

resumption of grant two 
conditions viz. ( 1 ) one month’s notice and 
( 2 ) payment of value of such buildings as 
may have been authorised to be erected on 
land mast be satisfied before the power to 
resume can be effectively exercised the as¬ 
sessment of value of buildings being a pro¬ 
ceeding affecting civil rights of the grantee 
the principle of natural justice required that 
the grantee should be allow'ed to participate 
in it. Merely giving one monte’s notice ^th 
offer to pay compensation purported to 
have been fixed under Standing Order No. 
241 and that too unilaterally would not en¬ 
tire the Government to take possession 
after expiry of notice. 1973 All WR (HC) 
483 : 1974 All LJ 43 (DB). (1972 All LJ 382. 
Reversed; A 1973 Delhi 169, Dissented from.) 

(8) Once having made the grant it is no 
longer within powers of the State Govt to 
resume the grant unless its terms have been 
vitiated by the grantor. 1982 WLN (UC) 119 
(DB) (Raj) •* A 1974 Mad 114 : (1973) 2 
Mad LJ 5. (Determination of lease in res¬ 
pect of State land — Lessee is liable to b® 
summarily evicted — R^ort to Civil Court 
is not necessary.) 

(9) Land grant on 'old grant’ terms under 
Order 179 of 1836 — Regulations — Not 
executive directions but stetutory provi¬ 
sions — Resumption of land under the Order 
without intervention of Court — Not illegaL 
A 1973 Delhi 169 (171 to 176) : 1972 Ren CR 
718. 

(10) Resumption of land and building 
under Regn. 6 — Not discrim’natory* A 
1980 Punj 339 : 1981 Land LR 158 •• (1978) 

2 Mad LJ 475. 
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Xftider Section 4 of the Bill it is open to ernment Officials, or to debit the contribu- 
liOral Governments either to charge special tion for these services to the general rate.”— 
fees for legal advice and audit of accounts. Gazette of India, 1892, Part V, page 14. 
where these services are rendered by Gov- 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
^Adapted by A. C. A. O.. 1948; 2 A. L. O., 1958. 

•"•Extended in Madhya Pradesh by M. P. Act XTT of 1950; in Himachal Pradesh by 

H. P. A. L. O., 1948; in Tamil Nadu by T. N. Act 23 of 1960. 

—Repealed in part by Act 10 of 1914. 

fTHE] GOVERNMENT MANAGEMENT OF PRIVATE ESTATES ACT. 1892 

(ACT X OF 1892)* 

[25th October, 1892.] 

An Act to provide for the levy of a rate on private estates under the manage¬ 
ment of the Government to meet the cost of supervision and management. 

WHEREAS it is expedient to provide for the levy of a rate on private 
estates under the management of the Government to cover the cost of all 
Government establishments in so far as they are employed in the supervision 
and management of such estates, other than establishments specially entertain¬ 
ed for any particular estate or group of estates, and to meet all contingent 
expenditure incurred by the Government in connection with such supervision 
and management; It is hereby enacted as follows— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind.. 1892, Pt. V, page 14; 
for Report of the Select Committee, see ibid, page 69. 

This Act has been declared to be in force in the Sonthal Parganas by the Son- 
thal Parganas Settlement Regulation, 1872 {3 of 1872), S. 3. Sonthal Parganas form 
part of Bihar State now. 

The Act has been extended to the States merged in the State of Madhya Pradesh 
by M. P. Act 12 of 1950. It has been extended to transferred territory in Tamil 
Nadu by T. N. Act 23 of 1960. 

It has been extended to the Union Territory of Himachal Pradesh by H. P. (Ap¬ 
plication of Laws) Order, 1948. Himachal Pradesh has now attained Statehood from 
25-1-1971—See Act 53 of 1970. 

I. Title and extent.— (1) This Act may be called THE GOVERNMENT 
MANAGEMENT OF PRIVATE ESTATES ACT, 1892. 

*[(2) It extends to the whole of India except the territories which, im¬ 
mediately before the 1st November, 1956, were comprised in Part B States 
b[ • . •]. 

bf* ■ • • • » 

[a] As a result of the amendment made by Burma Laws Act, 1898 (13 of 1898), 
^Section 18 and Sch. V, and adaptations made by A. C. A. O., 1948, A. L. O., 

1950 and 2 A, L. O., 1956, sub-section (2) reads as above. Following were the 
Part B Stated namely, Hyderabad, Jammu and Kashmir, Madhya Bharat, 
Mysore, Pepsu, Rajasthan, Saurashtra and Travancore-Cochin. Of these erst¬ 
while Part B States, Jammu and Kashmir, Mysore, Rajasthan and Travancore- 
Cochin (Kerala) have become full-fledged States while the rest have merged 
with adjoining States as formed under Act 37 of 1956. 

[b] Word *‘and” at the end of sub-section (2) and entire sub-section (3) were re¬ 

pealed by the Repealing and Amending Act, 1914 (10 of 1914). 

STATE AMENDMENT 

Himachal Pradesh: _ 

Omit sub-section (2) of Section I.—H. P. A. L. O., 1948. Para. 3 and Sefi, ' 

2. Definitions.— In this Act, unless there is something repugnant in 
the subject or context,— 

"immovable property” includes land, buildings, hereditary allowances, 
i rights to ways, lights, ferries, fisheries, or any other benefit to arise 
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out of land, and things attached to the earth or permanently fasten¬ 
ed to anything which is attached to the earth but not standing timber, 
growing crops or grass; 

(2) "gross income” includes all receipts of every kind in produce or cash, 
except money borrowed, recoveries of principal and the proceeds of 
sale of immoveable property or of moveable property properly class-r 
ed as capital; and 

(3) "private estate under Government management” include— 

(a) estates under the Court of Wards; 

(b) encumbered estates under Government management; 

(c) estates attached for default of payment of Government revenue; 

(d) minors* estates placed under the guardianship of a revenue- 
officer of the Government by a Civil Court; 

(e) estates managed by a Collector in pursuance of any order made 

under the Code of Civil Procedure; and 

(f) all other estates made over to or taken under the management of 

a revenue-officer of the Government as such under any law for 
the time being in force or in virtue of any agreement, 

3. Power to levy rate.— It shall be lawful for the ®[State Govern¬ 
ment]— 

(1) to levy on all private estates under Government management a rate, 
not exceeding five per cent, on the gross income, calculated, as nearly 

as may be possible, to cover— 

(a) the cost of all Government establishments in so far as they may 
be employed in the supervision or management of such estates 
other than establishments specially entertained for the supervi¬ 
sion or management of any particular estate or group of estates. 


(b) all contingent expenditure incurred in consequence of such super- 
vision or management; 


(2) from time to time to vary such rate; and 

(3) to reduce or remit such rate in any special case or cases as 


may 



equitable: 

Provided that, in deciding the amount of the rate 
this Act on any particular estate or group of estates, the fJStat® 
ment] shall consider the expenditure incurred on special establishmen 

such estate or estates. . • 

[a] Substituted for "Provincial Government’ by A. L. O., laou. 

4. Power fo levy special charges.— In cases where ^ officer of 
Government is employed to give legal ad^ce or to audit 

half of any estate, the MState Government], if it f ecial 

dered to be of a special nature, may, in its discretion, irresnec- 

charge to be made against that estate on account of such service P 

tive of the rate leviable under the last foregoing 

[a] Substituted for "Provincial Government” by A. L. O., 

5. Saving as to special expenditure.— Nothing in this 

to the cost of establishments specially entertained or eLtes 

description specially incurred in respect of any particular e 

6. Validation of levy of past rates.- All rates for general 

or management levied by any MState Government] , .j. 

ment of this Act shall be deemed to have been levied ^der this Act. 

[a] Substituted for "Provincial Government” by A. U u., 

7. Power to make rules.—^The “[State into 

and issue any orders which may be necessary for carrymg 

effect, and which are consistent therewith. a t o ifi'iO 

[a] Substituted for "Provincial Government by A. L. u., 
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8. Exemption from jurisdiction of Courts.— Where any Government 
establishment is employed in such supervision as aforesaid, the ^iState Gov¬ 
ernment] shall be the sole judge of the cost attributable to such employ¬ 
ment, and its decision thereon shall not be questioned in any Court of Law 
or otherwise. 

[a] Substituted for "Pro\'incial Government*' by A. L. O,, 1950. 

9. Repeal.— (Repealed by the Repealing and Amending Act, 1914 (X 
of 1914), Section 3 and Sch. II.) 


[THE] GOVERNMENT OF UNION TERRITORIES ACT, 1963 

(ACT 20 OF 1963) 

[The text of the Act printed here is as on 31-8-1982.] 
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37. Courts not to inquire into proceedings 

of Legislative Assembly. 

PART ni 

DELIMITATION OF CONSTI¬ 
TUENCIES 

38. Definitions. 

39. Assembly constituencies. 

40. Representation of Pondicherry in the 

House of the People. 

41. Duties of Delimitation Commission. 

42. Associate members. 

43. Procedure as to delimitation. 

43A. Special provision for delimitation of 
constituencies of Mizoram Legislative 
Assembly. 

43B. Representation of Arunachal Pradesh 
In the house of the people. 

43C. Special provisions for delimitation of 
parliamentary constituencies in Aruna¬ 
chal Pradesh and constituencies of 
Arunachal Pradesh Legislative As¬ 
sembly. 

43D. Special provision for determination of 
constituencies In the Legislative As^ 
sembly of Goa, Daman and Diu for 
Scheduled Castes and Scheduled 
Tribes. 
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PART IV 

COUNCIL OF MINISTERS 
SECTIONS 

44. Council of Ministers. 

45. Other provisions as to Ministers. 

4(>. Conduct of business. 

PART V 

MISCELLANEOUS AND TRANSI¬ 
TIONAL PROVISIONS 

47. Consolidated Fund of the Union terri¬ 
tory. 

4$. Contingency Fund of the Union Terri¬ 
tory. 

49. Audit Reports. 

50. Relation of Administrator and his 

Ministers to President. 

61. Provision in case of failure of constitu¬ 
tional machinery. 


52. Authorisation of Expenditure by Pre¬ 

sident. 

53. Provisions for election to Parliament 

from Goa, Daman and Diu, and Pon¬ 
dicherry. 

54. Transitional provisions for administra¬ 

tion of justice in certain areas in the 
union territory of Mizoram. 

54A. Provision as to Provisional Legislative 
Assembly of Arunachal Pradesh. 

55. Contracts and suits. 

56. Power of President to remove diffi¬ 

culties. 

57. Amendment to certain enactmenta, 

58. Repeal and savings. 

THE FIRST SCHEDULE 
THE SECOND SCHEDULE 


STATEMENTS OF OBJECTS AND REASONS 


I “Article 239-A of the Constitution in¬ 
troduced by the Constitution (Fourteenth 
Amendment) Act, 1962, enables Parliament 
to create by law Legislatures or Councils of 
Ministers or both in the Union territories of 
Himachal Pradesh, Manipur, Tripura, Goa, 
Daman and Diu. and Pondicherry. In pur¬ 
suance thereof the present Bill seeks to estab¬ 
lish Legislatures and also Council of Ministers 
In those territories broadly on the pattern of 
the scheme in force in some of the Part C 
States under the Government of Part C 
States Act, 1951, which was repealed by the 
States Reorganisation Act, 1956. 

Provision has been made in the Bill to allot 
one seat to the Union Territory of Pondi¬ 
cherry in the House of the People and for 
filling by direct election that seat as well as 


two seats allotted to the Union Territop^ of 
Goa, Daman and Diu now filled by nominat¬ 
ed members. Provision has also been made 
for the delimitation of Parliamentary and 
Assembly constituencies in the several Union 
Territories (including the delimitation of 
parliamentary constituencies in the Union 
Territory of Delhi) by the Delimitation 
Commission recently set up under the 
Delimitation Commission Act, 1662. 

The Bill also seeks to amend the States 
Reorganisation Act, 1956, so as to provide 
representations to the Union Territories of 
Goa, Daman and Diu, Dadra and Nagar 
Haveli and Pondicherry in the Zonal Coun¬ 
cils.—Gaz. of Ind., 21-2-1963, Pt. II, Sec. % 
Ext., page 75. 


AMENDING ACT 81 OF 1971 


II On 3rd September 1970 it was announc¬ 
ed in Parliament that Government had 
decided, in principle, to grant Statehood to 
Manipur and Tripura.* Later, a similar an¬ 
nouncement was made in respect of the 
autonomous State of Meghalaya. On further 
consideration Government have come to the 
conclusion that the Mizo District of Assam 
and the North-East Frontier Agency should 
also be separated from the State of Assam 
and made into Union territories to be 
known as Mizoram and Arunachal Pradesh, 
respectively. 

2. The Bill seeks to establish the new 
State of Manipur and Tripura, and form 
the new State of Meghalaya and the new 
Union territories of Mizoram and Arunachal 
Pradesh by reorganisation of the existing 
State of Assam. The Bill also seeks to de¬ 


fine the territories of the new States and 
Union territories and makes the necessary 
supplemental, incidental and consequential 
provisions regarding representation in Par¬ 
liament and in the Legislative Assembliw 
of the States and other matters. The Bill 
further provides for the constitution of a 
common High Court for all the States in 
the north-eastern region and a common 
Bar Council. The common High Court will 
also have jurisdiction in the new Union 
territories. 

3. As required by the proviso to Art. 3 of 
the Constitution, this Bill was referred by 
the President to the Legislature of the 
State of Assam for expression of its views. 

4. The notes on clauses explain in 

the various provisions of the Bill.—Gaz, ol 
Ind., 9-12-1971, Pt H S. 2, Ext, p. 1012. 


AMENDING ACT 29 OF 1975 


III There has been a growing desire among 
the people of the Union territory of Aruna- 
«hal Pradesh that— 

(a) a Legislative Assembly and a Council 
of Ministers should be constituted in 
that Union territory; 

(b) the seats allotted to the Union terri¬ 
tory in the Rajya Sabha and the Lok 


Sabha should be filled by election In¬ 
stead of by nomination as at presenti 

and 


) with the Introduction of elej; 

tions the number of seats allotted w 
the Union territory in the Lok SabW 
should be increased to two because oi 
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the difficult terrain and the vast area 
t83, 578 sq kms.) of the Union terri¬ 
tory. 

^e Bill seeks to achieve the aforesaid ot>- 
Je^ves through amendment of the Gov¬ 
ernment of Union Territories Act, 1963, 
the Representation of the People Act, 1950 
and the Representation of the People Act, 
1951. 

2. As delimitation of constituencies of the 
proposed Legislative Asse»obly and holding 
of elections may take time, it is proposed 

that the Pradesh Council at present func¬ 


tioning in the Union territory shall function 
as the Legislative Assembly until the As¬ 
sembly is duly constituted after the elec¬ 
tions. 

3. The opportunity to amend the Gov¬ 
ernment of Union Territories Act, 1963, is 
also proposed to be availed of to remove 
certain lacunae in Sections 21 and 26 of the 
said Act. 

4. The notes on clauses appended to this 
Bill explain in detail the main provisions of 
the Bill.— Gaz. of India. 15- 4-1975. Pt. II 

S. 2, Ext., p. 307. 


AMENDING ACT 86 OF 1976 


IV As Scheduled Castes and Scheduled 
Tribes had not been notified in relation to 
the Union territory of Goa. Daman and 
Diu when the Government of Union Terri¬ 
tories Act, 1963, was enacted, no provision 
was made in that Act for reservation of 
se&ts for tho Scheduled Castes and Sche^ 
duled Tribes in the Legislative Assembly of 
that Union territory. Scheduled Castes and 
Scheduled Tribes in relation to that Union 
territory were notified in 1968 and the 
population figures of these castes and tr^s 
became available after the 1971 census. The 
Bill, therefore, seeks to amend the Govern¬ 
ment of Union Territories Act, 1983 to pro¬ 


vide for the reservation of seats for the 
Scheduled Castes and Scheduled Tribes in 
the Legislative Assembly of the Union ter¬ 
ritory of Goa. Daman and Diu and to em¬ 
power the Election Commission to deter¬ 
mine the number of seats to be so reserved 
and the constituencies in which those seats 
shall be reserved. Opportunity is also be¬ 
ing availed of to delete the provision for re¬ 
servation for Scheduled Tribes in the 
Legislative Assembly of the Union terri¬ 
tory of Pondicherry since no such tribes 
have ^en notified in relation to that 
Union territory.—Gaz, of India, 27-5-197{). 

Pt. 11 S. 2, Ext, p 968. 


AMENDMENT ACT 1 OF 1980 


V The Votes on Account passed by Par¬ 
liament in respect of the Union territories 
of Pondicherry and Goa, Daman and Diu 
for the financial year 1979-80 were due to 
expire on 30th September. 1979 and 3Ut 
October, 1979, respectively. It was expert- 
ed that the full budgets of these territories 
could be passed by their Legislative As¬ 
semblies, if reconstituted before those d^es, 
or by Parliament. However, the Lok Sabha 
was ■ dissolved on 22nd August, 1979 and it 
was decided that elections to the new Lok 
Sabha and the new Legislative Assemblies 
of Pondicherry and Goa, Daman and Diu 
should be held simultaneously in January, 
1980. 

2. There was no provision In the Govern¬ 
ment of Union Territories Act, 1963 for au¬ 
thorising any expenditure from the Conso¬ 
lidated Funds of these territories in the ab¬ 


sence of both the Assembly and Lok Sobha. 
Hence the President promulgated the Gov¬ 
ernment of Union Teiritories (Amendment) 
Ordinance, 1979 (8 of 1979) on 25th Sep¬ 
tember, 1979 for inserting in the said Act a 
provision, analogous to Article 357 (l) (c) 
of the ConstitutiCTi, to the effect that, 
where the Legislative Assembly of a Union 
territory is dissolved, or its functioning as 
such Assembly remains suspended, on ac¬ 
count of an order under Section 51 of the 
Act, it shall be competent for the President 
to authorise when the House of the People 
is not in session expenditure from the Con¬ 
solidated Fund of that Union territory 
pending the sanction of such expenditure 
by Parliament. 

3. The Bill seeks to replace the said 
Ordinance.—Gaz. of India, 23-1-1980, Pt. II 

S. 2, Ext., p. 7. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

' ^Adapted by H. P. (A.L.U.S.) Order 1973 (G.S.R. 26 (E) of 1973). 

^-Amended by Acts 19 of 1966; 81 of 1971; 83 of 1971; 29 of 1975; 86 of 1976; T of 

1980. 

> 

"A’* In the citations stands for AIB 

[VeL 201 4 A. M. 22 
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|THE] GOVERNMENT OF UNION TERRITORIES ACT, 1963 

(ACT 20 OF 1963>* 

[10th May, 1963.] 

An Act to provide for Legislative Assemblies and Councils of Ministers lor 

certain Union Territories and for certain other matters. 

Be it enacted by Parliament in the Fourteenth Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 21-2-1963, Pt IL 
Section 2, Ext., page 75. 

PART I 

PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called the 
GOVERNMENT OF UNION TERRITORIES ACT, 1963. 

(2) It shall come into force on such date® as the Central Government 
Jnay, by notification in the Official Gazette, appoint: 

*^[Provided that it shall come into force in the Union Territory of Mizo¬ 
ram on such date being a date not earlier than the date of commencement 
of the Government of Union Territories (Amendment) Act, 1971, as the Cen-s 
tral Government may, by notification in the Official Gazette, appoint] 

‘tProvided further that it shall come into force in the Union territory 
of Arunachal Pradesh on such date, being a date not earlier than the date 
of commencement of the Government of Un’on Territories (Amendment) Act, 
1975, as the Central Government may, by notification in the Official Gazette; 
appoint. ] 

*^[Provided also that subject to the preceding provisos] different dates 
may be appointed for different provisions of this Act and for different Union 
Territories and any reference in any such provision to the commencement of 
this Act shall be construed as a reference to the coming into force of that 
provision. 


[a] In H. P,, Manipur, Tripura, on 1-7-1963 (All these territories are States now? 

See Act 53 of 1970 and Act 81 of 1971) the provisions applicable to Delhi, 
came Into force on 1-7-1963 thereto — See S. O. 1660 of 1963: In Goa, Daman 
and Diu, Pt. I, Sections 3, 4. 14, Pt. Ill, Sections 53. 56 and 57, Schs. I and 

II, so far as applicable thereto, came into force on 13-5-1963 and rest of 

the provisions on 20-12-1963 — See G. S. Rs. 814 and 1922 of 1983; In Pon¬ 
dicherry, Pt. I, Sections 53, 56. 57 and Sch. II, so far as applicable, came into 
force on 13-5-1963 and rest of the provisions on 1-7-1963 — See G. S. R, 815 
and G.S.R. 1025 of 1963; In Dadra and Nagar Havell, so much of the provi¬ 
sions of this Act as apply thereto, came into force on 1-7-1963 — See G.S.R. 
1025 of 1963; in U.T. of Arunachal Pradesh on 15-8-1975 — See Gaz. of Ind., 
31-7-1975, Pt. II, S. 3 (11), Extra., p. 1766; in Mizoram, Ss. 1, 2, 3, 4, 14, 38, 

43A & 56 enforced on 17-2-1972 (See G.S.R. 81 (E) of 1972) and the rest ol 

the sections enforced on and from 3-9-1972—See G.S.R. 269 (E) d. 1-5-1972. 

[b] Proviso added by Act 83 of 1971 S. 2 (i) (16-2-1972). 

[c] Proviso added by Act 29 of 1975, S. 2 (i) (15-8-1975). 


Preamble 

(1) Section 54 does not go beyond pream¬ 
ble and even if it does, preamble has to be 
disregarded. A 1966 Him Pra 25 (36). 

(2) Section 18 is within powers of Parlia¬ 
ment under Article 239-A. Therefore the 
Pondicherry Civil Courts Act (12 of 1966) is 
a valid enactment within the legislative 
competency of the Legislative Assembly of 
Pondicherry under Entry 3 of the State 
List. When Parliament, pursuant to the 


ower vested In It under the Constitution, 
rovlded by law a IjCgisiative Assembly for 
le Union of Pondicherry and invested tne 
egislature with certain legislative 
> such Investiture of legislative power oia 
ot amount to abdication by ParW^ent oj 
s power of legislation under Ariicle Z« 

i). Nor can the due 
r its power under Art. 239-^ be 
) as unconstitutional delegation. (1969) 

lad LJ 306 (308 to 310) (PB), , 
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[d] Substituted lor the words ’’provided further that” (which were earlier sub¬ 
stituted for 'Provided that’ by Act 83 of 71) by Act 29 of 1975 S 2 (ii) (15-8- 
1975—See S.O. 398 (E) of 1975). 

2. Definitions and interpretation.— (1) In this Act, unless the context 
otherwise requires,— 

(a) “Administrator” means the administrator of a Union territory appoint-, 
ed by the President under Article 239; 

(b) “article” means an article of the Constitution; 

(c) "assembly constituency” means a constituency provided under this Act 
for the purpose of elections to the Legislative Assembly of a Union 

territory; 

(d) "Election Commission” means the Election Commission appointed by 
the President under Article 324; 

(e) "Judicial Commissioner” includes an Additional Judicial Commissioner; 

(f) "scheduled castes” in relation to a Union territory mean such castes, 

races or tribes or parts of or groups within such castes, races or tribes 
as are deemed under Article 341 to be scheduled castes in relation to 
that Union Territory; 

(g) "scheduled tribes” in relation to a Union Territory mean such tribes 
or tribal communities or parts of or groups within such trib'es or tribal 
communities as are deemed under Article 342 to be scheduled tribes 
in relation to that Union Territory; 

(h) "Union Territory” means any of the Union Territories of *] 

bj* ♦ » * Daman and Diu, <HPondicherry, Mizoram and Aruna- 

chal Pradesh.] ] 

(2) Any reference in this Act to laws made by Parliament shall be con¬ 
strued as including a reference to Ordinances promulgated by the President 
under Article 123 and a reference to Regulations made by the President 
under Article 240, 

[a] Words "Himachal Pradesh” omitted by State of Himachal Pradesh Act (53 
of 1970 S. 48 (w.r.e.f. 1-7-1963). 

[b] Words "Manipur and Tripura” omitted by Act N. E. Area Organisation Act, 
81 of 1971, S. 75 (21-1-1972). 

[c] Substituted for the words "Goa, Daman and Diu and Pondicherry" by Act 
83 of 1971, S. 3 (16-2-1972). 

[d] Substituted for the words "Pondicherry and Mizoram” by Act 29 of 75, S. 3 

(15-8-75). 

OBJECTS AND REASONS 


Clause 3. (S. 2 (li»^ This clause seeks to 
amend the Government of Union Territo¬ 
ries Act, 1963 (hereinafter referred to as 
the principal Act) so as to include Aruna- 
chal Pradesh within the definition of 
"Union territory” contained in Sec. 2 (1) (h) 


of that Act. The effect of this amendment 
will be to make the provisions of the prin¬ 
cipal Act applicable to the Union territory 
of Arunachid Pradesh also.—S.O.R. (1975 
Act). 


PART n 


LEGISLATIVE ASSEMBLIES 


' 8, liegislative Assemblies for Union territories and their compo.sition.— 

(1) There shall be a Legislative Assembly for each Union Territory. 

»I(2) The total number of seats in the Legislative Assembly of a Union 
Territory to be filled by persons chosen by direct election shall be thirty.] 


Section Z 

(1) Delhi is not Included in definition of of this Act do not apply to Delhi. A 1969 

"Union T^iitorles” and hence provisions Delhi 246 (253) : 1969 Lab IC 974 (Dfi). 
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(3) The Central Government may nominate not more than three per- 
5ons, not being persons in the service of Government, to be members of the 
Legislative Assembly of a Union Territory. 

H(4) Seats shall be reserved for the Scheduled Castes in the Legislative 
Assemblies of the Union territories of Goa, Daman and Diu and Pondicherry, 
and for the Scheduled Tribes in the Legislative Assembly of the Union terri¬ 
tory of Goa, Daman and Diu.] 

(5) The number of seats reserved for the scheduled castes or the schedul¬ 
ed tribes in the Legislative Assembly 'tof any Union Territory] under sub¬ 
section (4) shall bear, as nearly as may be, the same proportion to the total 
number of seats in the Assembly as the population of the scheduled castes 
in the Union Territory or of the scheduled tribes in the Union territory, as 
the case may be, in respect of which seats are so reserved, bears to the 
total population of the Union territory. 

(6) Notwithstanding anything in the foregoing provisions of this section, 
the provisions relating to the reservation of seats for the scheduled castes 
and the scheduled tribes ‘^[in the Legislative Assemblies of the Union terri¬ 
tories of Goa, Daman and Diu and Pondicherry] shall cease to have effect on 
the same date on which the reservation of seats for the scheduled castes and 
the scheduled tribes in the House of the People shall cease to have effect 
under Article 334: 

Provided that nothing in this sub-section shall affect any representation 
in the Legislative Assembly of a Union territory until the dissolution of the 
then existing Assembly. 

[a] Substituted by H. P. (A.L.U.S.) Order, 1973 cl. 3 (G.S.R. 26 (E)—Gaz. of Ind., 
23-1-1973, Pt. II S. 3 (i). Ext., p. 69). 

fb] Substituted for former sub-section (4) by Act 86 of 1976 S. 2 (i) (30-9-1976V 

(c] Substituted for the words 'of the Union territory of Pondicherry’ by ibid 
S. 2 (ii) (30-9-1976—See S.O. 141 (E> of 1976). 

(d] Substituted for the words 'In the Legislative Assembly of the Union Terri¬ 
tory of Pondicherry', by ibid S. 2 (iii) (30-9-76). 


OBJECTS AND REASONS 


Clause 3.— The clause provides for the 
establishment of Legislative Assemblies in 
the Union Territories of Himachal Pradesh, 
Manipur. Tripura, Goa, Daman and Diu, 
and Pondicherry. It is proposed that the 
number of elected seats in the I^egislature 
of Himachal Pradesh shall be 40 and 30 in 
the Legislatures of other territories. Two 


seats in each t/Cglslatlve Assembly are pro¬ 
posed to be filled by nomination by the 
Central Government. Himachal Pradesh 
and Pondicherry have sizable scheduled 
caste population. Hence, provision has been 
made in ^is clause for reservation of seats 
for members of Scheduled Castes in these 
two territories on population basis.—S.O.R* 


4. Qualification for membership of Legislative Assembly.— A person 
shall not be qualified to be chosen to fiU a seat in the Legislative Assembly 
of a Union territory unless he— 

(a) is a citizen of India and makes and subscribes before some person au¬ 
thorised in that behalf by the Election Commission an oath or affir¬ 
mation according to the form set out for the purpose in the First 
Schedule; 

(b) is not less than twenty-five years of age; and 

(c) possesses such other qualifications as may be prescribed in that bfti 
half by or under any law. 

OBJECTS AND REASONS 

Clause 4.— The qualifications for member¬ 
ship of the Legislatures of the Union 
Territories prescribed in this clause are the 
same as those prescribed for membership of 
the Legislative Assemblies of the States. Pro¬ 
vision has ulso been made In this clause that 


candidates for electfon to the legislator^ 
shall subscribe to an oath or affirmation to 
bear true faith and allegiance to the Con¬ 
stitution and uphold the sovereignty and in¬ 
tegrity of India.—S.O.B, 
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5. Duration of Legislative Assemblies.— The Legislative Assembly of a 
Union Territory, unless sooner dissolved, shall continue for five years from 
the date appointed for Its first meeting and no longer, and the expiration 
of the said period of five years shall operate as a dissolution of the As¬ 
sembly ! 

Provided that the said period may, while a Proclamation of Emergency 
issued under clause (1) of Article 352 is in operation, be extended by the 
President by order for a period not exceeding one year at a time and not 
extending in any case beyond a period of six months after the Proclamation 

has ceased to operate. 

OBJECTS AND REASONS 

Clause 5.— The term of Leeislatures of spect of Legislative Assemblies of States.— 
the Union Territories prescribed in this S.O.R. 
clause is the same as that prescribed in re- 

6. Sessions of Legislative Assembly, prorogation and dissolution.— (1) 

The Administrator shall, from time to time, summon the Legislative Assemb¬ 
ly to meet at such time and place as he thinks fit, but six months shall not 
intervene between its last sitting in one session and the date appointed for 
its first sitting in the next session. 

(21 The Administrator may from time to time.— 

(al prorogue the Assembly: 

(b) dissolve the Assembly. 

OBJECTS AND REASONS 

Clauses 6 to 17.— The provisions of these semblies of the States and the members of 
clauses generally follow the corresponding those Assemblies.—S. O. R. 
provisions applicable to the Legislative As- 

7. Speaker and Deputy Speaker of Legislative Assembly.— (1) Every 

Legislative assembly shall, as soon as may be. choose two members of the 
Assembly to be respectively Speaker and Deputy Speaker thereof and, so 
often as the office of Speaker or Deputy Speaker becomes vacant, the Assem¬ 
bly shall choose another member to be Speaker or Deputy Speaker, as the 
case may be. 

(2) A member holding office as Speaker or Deputy Speaker of an Assem¬ 
bly- 

fa) shall vacate his office if he ceases to be a member of the Assembly— 

(b) may at any time by writing under his hand addressed, if such member 
is the Speaker, to the Deputy Speaker, and if such member is the De¬ 
puty Speaker, to the Speaker, resign his office; 

(c) may be removed from his office by a resolution of the Assembly passed 

by a majority of all the then members of the Assembly: 

Provided that no resolution for the purpose of clause (e) shall be moved 
unless at least fourteen days’ notice has been given of the intention to move 
the resolution: 

Provided further that whenever the Assembly is dissolved, the Speaker 
shall not vacate his office until immediately before the first meeting of the 
Assembly after the dissolution 

(3) While the office of Speaker is vacant, the duties of the office .‘;hall be 
performed by the Deputy Speaker or, if the office of Deputy Speaker is also 
vacant, by such member of the Assembly as may be determined by the rules 
of procedure of the Assembly. 

(4) During the absence of the Speaker from any sitting of the Assembly, 
the Deputy Speaker, or, if he is also absent, such person as may be determin¬ 
ed by the rules of procedure of the Assembly, or if no such person is present 
such other person as may be determined by the Assembly, shall act as 
Speaker. 

^ (5) There shall be paid to the Speaker and the Deputy Speaker of the 

legislative Assembly such salaries and allowances as may be respectively fix- 
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ed by the Legislative Assembly of the Union territory by law and, until pro¬ 
vision in that behalf is so made, such salaries and allowances as the Admin-, 
istrator may, with the approval of the President, by order determine. 

[See Constitution of India, Article 178.] 

8. Speaker or Deputy Speaker not to preside while a resolution for his 
removal from office is under consideration.— (1) At any sitting of the Legisla¬ 
tive Assembly, while any resolution for the removal of the Speaker from his 
office IS under consideration, the Speaker, or while any resolution for the re¬ 
moval of the Deputy Speaker from his office is under consideration, the De¬ 
puty Speaker, shall not, though he is present, preside and the provisions of 
^uh-section (4) of Section 7 shall apply in relation to every such sitting as 
they apply in relation to a sitting from which the Speaker or, as the case 
may be, the Deputy Speaker is absent. 

(2) The Speaker shall have the right to speak in, and otherwise to take 
part in the proceedings of, the Legislative Assembly while any resolution for 
his removal from office is under consideration in the Assembly and shall, 
notwithstanding anything in Section 12, be entitled to vote only in the first 
instance on such resolution or on any other matter during such proceedings 
but not in the case of an equality of votes. 

[See Constitution of India. Article 181.] 

9. Right of Administrator to address and send messages to Legislative 
As.sembly.— fi) The Administrator may address the Legislative Assembly and 
may for that purpose require the attendance of members. 

(2) The Administrator may also send messages to the Assembly whether 
with respect to a Bill then pending in the Assembly or otherwise, and when 
a message is so sent, the Assembly shall with all convenient dispatch conr 
sider any matter required by the message to be taken into consideration. 

[See Constitution of India, Article 175.] 

10. Rights of Ministers as respects Legislative Assembly.— Every Minister 
shall have the right to speak in, and otherwise to take part in the proceed¬ 
ings of. the Legislative Assembly of the Union Territory, and to speak in, and 
otherwise to take part in the proceedings of, any committee of the Legislative 
Assembly of which he may be named a member but shall not by virtue of 
this section be entitled to vote. 

[See Constitution of India, Article 177.] 

11. Oath or affirmation by members.— Every member of the Legislative 
Assembly of a Union Territory shall, before taking his seat, make and sub¬ 
scribe before the Administrator, or some person appointed in that behalf by 
him, an oath or affirmation according to the form set out for the purpose in 
the First Schedule. 

[See Constitution of India, Article 188.] 

12. Voting in Assembly, power of Assembly to act notwithstanding 
vacancies and quorum.— (1) Save as otherwise provided in this Act. all ques¬ 
tions at any sitting of the Legislative Assembly of a Union Territory shall be 
determined by a majority of votes of the members present and voting other 
than the Speaker or person acting as such. 

(2) The Speaker or person acting as such shall not vote in the first in¬ 
stance but shall have and exercise a casting vote in the case of an equality of 
votes. 

(3) The Legislative Assembly of a Union Territory shall have power to 
act notwithstanding any vacancy in the membership thereof, and any proceed¬ 
ings in the Legislative Assembly of a Union Territory shall be valid notwith¬ 
standing that it is discovered subsequently that some person who was not 
entitled so to do, sat or voted or otherwise took part in the proceedings. 
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(4) The quorum to constitute a meeting of the Legislative Assembly of a 
Union Territory shall be one-third of the total number of members of the As¬ 
sembly, 

(5) If at any time during a meeting of the Legislative Assembly of a 
Union Territory there is no quorum, it shall be the duty of the Speaker, or 
person acting as such, either to adjourn the Assembly or to suspend the meet¬ 
ing until there is a quorum. 

[See Constitution of India, Article 189.] 

13. Vacation of seats.— (1) No person shall be a member both of Parlia¬ 
ment and of the Legislative Assembly of a Union Territory and if a person 
is chosen a member both of Parliament and of such Assembly, then, at tlw exr 
piration of such period as may be specified in the rules made Presi¬ 

dent, that person’s seat in Parliament shall become vacant, unless he has pre¬ 
viously resigned his seat in the Legislative Assembly of the Union Territory, 

(2) If a member of the Le^slative Assembly of a Union territo^ 

(a) becomes subject to any disqualification mentioned in Section 14 for 

membership of the Assembly, or 

(b) resigns his seat by writing under his hand addressed to the Speaker, 
his seat shall thereupon become vacant. 

(3) If for a period of sixty days a member of the Legislative Assembly of 
a Union Territory is without permission of the Assembly absent from all 
meetings thereof, the Assembly may declare his seat vacant. 

Provided that in computing the said period of sixty days, no account shall 
be taken of any period during which the Assembly is prorogued or is ad¬ 
journed for more than four consecutive days. 

[See Constitution of India, Article 190.] 

14. Disqualifications for membership.— (1) A person shall be disqualified 
for being chosen as, and for being, a member of the Legislative Assembly of 

a Union territory— 

(a) if he holds any office of profit under the Government of India or the 
Government of any State or the Government of any Union Terntory, 
other than an office declared by law made by Parliament or by Jhe 
Legislative Assembly of the Union Territory not to disquaUfy its holder, 

or 

(b) if he is for the time being disqualified for being chosen as, and for be¬ 
ing, a member of either House of Parliament under the prov^ions of 

' sub-clause (b), sub-clause (c) or sub-clause (d) of clause (1) of Article 
102 or of any law made in pursuance of that article. 

(2) For the purposes of this section, a person shall not be deemed to hold 
an office of profit under the Government of India or the Government of any 
State or the Government of any Union Territory by reason only that he is a 
Minister either for the Union or for such State or Union Terntory. 

(3) If any question arises as to whether a member of the Legislative As¬ 
sembly of a Union Territory has become disqualified for being such a mem¬ 
ber under the provisions of sub-section (1), the question shall be referred for 
the decision of the President and his decision shall be final. 

(4) Before giving any decision on any such question, the President shall 
obtain the opinion of the Election Commission and shall act according to such 

opinion. 

[See Constitution of India, Article 191.] 


Section 14 

(1) Sections 14 and 54 relate to different tion 54 relates to constitution of provisional 
situations and operate in different fields. Legislative Assembly until a regular Leffis- 
Sectiou 14 relates to constitution of a re- lative Assembly is constituted and summcn- 
gular Legislative Assembly, whereas Sec- ed. A 1966 Him Pra 25 (35). 
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15. Penalty for sifting and voting before making oath or affirmation or 
Hhen not qualified or when disqualified.— If a person sits or votes as a mem¬ 
ber of the Legislative Assembly of a Union Territory before he has complied 
with the requirements of Section 11 or when he knows that he is not quali¬ 
fied or that he is disqualified for membership thereof, he shall be liable in 
respect of each day on which he so sits or votes to a penalty of five hundred 
rupees to be recovered as a debt due to the Union. 

[See Constitution of India, Article 192.] 


16. Powers, privileges, etc., of members.— (1) Subject to the provisions 
of tins Act and to the rules and standing orders regulating the procedure of 
the Legislative Assembly, there shall be freedom of speech in the Legislative 
Assembly of every Union territory. 

(2) No member of the Legislative Assembly of a Union territory shall be 
liable to any proceedings in any court in respect of anytliing said or any vote 
given by him in the Assembly or any committee thereof, and no person shall 
be so liable in respect of the publication by or under the authority of such 
Assembly of any report, paper, votes or proceedings. 

(3) In other respects, the powers, privileges and immimities of the Legis¬ 
lative Assembly of a Union territory and of the members and the committees 
thereof shall be such as are for the time being enjoyed by the House of the 
People and its members and committees. 

(4) The provisions of sub-sections (1), (2) and (3) shall apply in relation to 
persons who by virtue of this Act have the right to speak in, and otherwise 
to take part in the proceedings of, the Legislative Assembly of a Union terri¬ 
tory or any committee thereof as they apply In relation to members of that 
Assembly. 

[See Constitution of India, Article 194.] 


17. Salaries and allowances of members.— Members of the Le^slative 
Assembly of a Union Territory shall be entitled to receive such salaries and 
allowances as may from time to time be determined by the Legislative As¬ 
sembly of the Union Territory by law and, until provision in that behalf is 
so made, such salaries and allowances as the Administrator may, with the ap¬ 
proval of the President, by order determine. 

[See Constitution of India, Article 195.] 

18. Extent of legislative powers.— (1) Subject to the provisions of this 
Act the Legislative Assembly of a Union Territory may make laws for the 
whole or any part of the Union territory with respect to any of the matters 
enumerated in the State List or the Concurrent List in the Seventh Schedule 
to the Constitution in so far as any such matter is applicable in relation to 
Union territories. 


Section 18 

(1) President has power to make rules, 

having the force of law, in respect of Union 
Territories. A 1968 Mad 298 (306, 307) 5 

(1967) 2 Mad LJ 85 (DB). 

(2) Section 2 (d) of Daman (Abolition of 
Proprietorship of Villages) Regulation (1962) 
defining ‘village’ as including a part of vil¬ 
lage ’s not ultra vires the legislative com¬ 
petence of the State Legislature m view of 
Schedule 7, List II. Entry 18 of Constitution 
read with Section 18. A 1970 Goa 59 (67 to 
69.) 

(3) Leglsl<itlve rowers of Parliament 
enact this Act and particularly Section 18 
thereof is unassailable. It is found in Arti¬ 
cle 239-A r-'xi with. Article 243 and Entry 


97 of Union List. A 1970 Mad 419 (422) a 

(1989) 2 Mad LJ 306 (309) (DB). 

(4) H. P. Bricks Control Act 1969 purpo^ 
Ing to regulate manufacture, storage, dis- 
Iribution, transport, acquisition and dis¬ 
posal of ordinary brictos cannot be challeng¬ 
ed on ground legislative incompetence 
the basis that Central Act of 1951 
taking away control and regulation of ‘cera¬ 
mics’ industry from purview of State or 
Union territory legislature or ordi^S? 
bricks cannot be said to be covered. 

Mer LR 259 : (1973) 3 Sim LJ 269 (DB) (HP). 

(5) Pondicherry Legislature has plenary 
powers which include the power to nwKc 
retrospective legislations. A 1978 Mad 29 * 
89 Mad LW 721 (DB). 
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(2) Nothing in sub-section (1) shall derogate from the powers conferred 
ton Parliament by the Constitution to make laws with respect to any matter 
lor a Union territory or any part thereof. 

OBJECTS AND REASONS 


Clause IS, provides that the power to make 
laws with powers of the legislatures of the 
Union territories and relate to procedural 
matters Including the procedure regarding 
assent to bills. Clause 18 provides that the 
power of Parliament to make laws with 
Inspect to any matter for a Union Territory 
shall remain unfettered. Subject to this, the 
Legislatures shall have power to legislate m 
respect of such of the matters enumerated 
in the State or Concurrent Lists as are ap¬ 


plicable in relation to Union Territories. 
Cl. 21 provides that no law enacted by a 
Legislature of a Union Territory shall over¬ 
ride any passed by Parliament on or after 
the commencement of the Act. Clauses 19 
and 20 provide that powers of the Legi-^la- 
tures of the Union Territories shall be sub¬ 
ject to the same restrictions as are appli¬ 
cable in relation to State Legislatures under 
Articles 285 to 288 of the Constitution.— 
S. O. R. 


19. Exemption of property of the Union from taxation.— The property 
of the Union shall, save in so far as Parliament may by law otherwise pro¬ 
vide be exempted from all taxes imposed by or under any law made by the 
Legislative Assembly of a Union territory or by or under any other law in 

force in a Union territory: 

Provided that nothing in this section shall, until Parliament by law other¬ 
wise provides, prevent any authority within a Union territory from levying 
any tax <xi any property of the Union to which such property was imme¬ 
diately before the commencement of the Constitution liable or trea+ed as 
liable, so long as that tax continues to be levied in that Union territory. 


20. Restrictions on laws passed by Legislative Assemhiy with respect to 
certain matters.— ®[(1)1 The provisions of Article 286, Article 287 and Article 
288 shall apply in relation to any law passed by the Legislative Assembly of 
a Union territory with respect to any of the matters referred to in those arti¬ 
cles as they apply in relation to any law passed by the Legislature of a atate 

with respect to those matters. 

'^[(2) The provisions of Article 304 shall, with the necessary modifications, 
apply in relation to any law passed by the Legislative Assembly of a Union 
territory with respect to any of the matters referred to in that Article as 
they apply in relation to any law passed by the Legislature of a State with 

respect to those matters.] 

[a] Section 20, renumbered as sub-section (1) thereof by Act 83 of 1971. Section 5 

(16-2-1972). 

[b] Sub-section (2) inserted by ibid, S. 5 (16-2-1972). 


fi.; 



•[21. Inconsistency between laws made by Parliament and laws made by 
Legislative Assembly.— If any provision of a law made by the Legislative As¬ 
sembly of a Union territory with respect to any matter enumerated in the 
State List in the Seventh Schedule to the Constitution is repugnant to any 
provision of a law made by Parliament with respect to that matter, whether 
passed before or after the law made by the Legislative Assembly of the 
Union territory or, if any provision of a law made by the Legislative Assembly 
of a Union territory with respect to any matter enumerated in the concurrent 
list in the Seventh Schedule to the Constitution is repugnant to any provision of 
any earlier law other than a law made by the Legislative Assembly of the 
Union territory, with respect to that matter, then, in either case, the law 
made by Parliament, or as the case may be, such earlier law shall prevail and 
the law made by the Legislative Assembly of the Union territory shall, to 

the extent of repugnancy, be void; 

J^ovided that if such law made by the Legislative Assembly of the Union 
^terrttory has been reserved for the consideration of the President and has 
xec^ved his assent, such law shall prevail in that Union territory; 

in the cltattons stands for AIR 
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Provided further that nothing in this section shall prevent Parliament 
from enacting at any time einy law with respect to the same matter includ¬ 
ing a law adding to, amending, varying or repealing the law so made by the 
Legislative Assembly of the Union territory.] 

[a] Substituted by Act 29 of 1975, S. 4 (15-8-1975). (Earlier S. 21 was substituted 
by Act 83 of 1971, S. 8.) 


OBJECTS AND REASONS 


Clause 4.— Sub-section (2) of section 21 
of the principal Act specifically lays down 
that a law made by the Legislative Assem¬ 
bly of a Union territory with respect to any 
matter enumerated in the Concurrent List 
of the Seventh Schedule to the Constitution 
.<!ha)l prevail over any earlier law with 
respect to the same matter only if the later 


law receives the assent of the President 
However, there is no specific provision to 
the effect that in the absence of assent of 
the President the later law shall be void to 
the extent It is repugnant to the earlier 
law. The new section proposed to be substi¬ 
tuted by this clause seeks to make this in¬ 
tention clear.—S, O. R. (1975 Act). 


22. Sanction of the Administrator required for certain legislative pro¬ 
posals.— No Bill or amendment shall be introduced into or moved in, the 
Legislative Assembly of a Union territory without the previous sanction of 
the Administrator, if such Bill or amendment makes provision with respect to 
any of the following matters, namel3n— 

(a) constitution and organisation of the court of the Judicial Commissioner; 

(b) jurisdiction and powers of the Court of the Judicial Commissioner with 
respect to any of the matters in the State List or the Concurrent List 
in the Seventh Schedule to the Constitution. 


23. Special provisions as to financial Bills.— (1) A Bill or amendment 
shall not be introduced into, or moved in, the Legislative Assembly of a Union 
territory except on the recommendation of the Administrator, if such Bill or 
amendment makes provision for any of the following matters, namely:— 

(a) the imposition, abolition, remission, alteration or regulation of any tax; 

(b) the amendment of the law with respect to any financial obligations 
undertaken or to be undertaken by the Government of the Union terri¬ 
tory; 

(c) the appropriation of moneys out of the Consolidated Fund of the Union 
territory; 

(d) the declaring of any expenditure to be expenditure charged on the Con¬ 
solidated Fund of the Union territory or the increasing of the amount 
of any such expenditure; 

(e) the receipt of money on account of the Consolidated Fund of the Union 
territory or the custody or issue of such money: 

Provided that no recommendation shall be required under this sub-se^on 
for the moving of an amendment making provision for the reduction or a 
tion of any tax. 

(2) A Bill or amendment shall not be deemed to make provision for any 
of the matters aforesaid by reason only that it provides for the impo^ 

fines or other pecuniary penalties, or for the demand or payment of ees o 
licences or fees for services rendered, or by reason that it provides or 
position, abolition, remission, alteration or regulation of any tax y any 

authority or body for local purposes. . 

(3) A Bill which, if enacted and brought into operation, would “^^olve e 
penditure from the Consolidated Fund of a Union Territory shall not be pass- 

Section 23 

(1) Abolition or alteration of tax law m 
Union territory can only be done legirlati- 
vely in compliance with provisions of S. 23 
(1). Thus the legislative imposition of sales- 
tax caused by the promulgation of the 
Punjab General Sales Tax Act In the Union 


Perritory of Hlmachtd^desh no^ 

ibrogated by admlni^atlw 

loncurrence sought tte 

■mment to the administrative XSce 

le equated with the rMUisite coiotU™ j 

vith Section 23 (1). A 1971 Ddhl 123 

T>B\ 
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ed by the Legislative Assembly of the Union Territory unless the Administra¬ 
tor has recommended to that Assembly the consideration of the Bill 
[See Constitution of India, Article 207.] 

24. Procedure as to lapsing of Bills.— (1) A Bill pending in the Legisla¬ 
tive Assembly of a Union territory shall not lapse by reason of the proroga¬ 
tion of the Assembly. 

(2) A Bill which is pending in the Legislative Assembly of a Union terri¬ 
tory shall lapse on a dissolution of the Assembly. 

*[25. Assent to Bills.— When a bill has been passed by the Legislative 
Assembly of a Union Territory, it shall be presented to the Administrator and 
the Administrator shall declare either that he assents to the Bill or that he 
withholds assent therefrom or that he reserves the Bill for the consideration 
of the President. 

Provided that the Administrator may, as soon as possible after the presen¬ 
tation of the Bill to him for assent, return the Bill if it is not a Money Bill 
together with a message requesting that the Assembly will reconsider the Bill 
or any specified provisions thereof, and, in particular, will consider the desira¬ 
bility of introducing any such amendments as he may recommend in his mes¬ 
sage and, when a Bill is so returned, the Assembly will reconsider the Bill 
accordingly, and if the Bill is passed again with or without amendment and 
presented to the Administrator for assent, the Administrator shall declare 
either that he assents to the Bill or that he reserves the Bill for the consider¬ 
ation of the President: 

Provided further that the Administrator shall not assent to, but shall re¬ 
serve for the consideration of the President, any Bill which.— 

(a) in the opinion of the Administrator would, if it became law, so derogate 
from the Powers of the High Court as to endanger the position which 
that Court is, by the Constitution, designed to fill; or 
(bl relates to any of the matters specified in clause (1) of Article 3IA; or 

(c) the President may, by order, direct to be reserved for his consideration} 
or 

(d) relates to matters referred to in sub-section (5) of section 7 or section 17 
or section 34 or sub-section (6) of section 45 or in Entry 1 or Entry 2 
of the State List in the Seventh Schedule to the Constitution: 

Provided also that without prejudice to the provisions of the second pro¬ 
viso, the Administrator shall not assent to, but shall reserve for the considerar 
tion of the President, any Bill which has been passed by the Legislative As¬ 
sembly of the Union Territory of Mizoram and which relates to any area com¬ 
prised in any autonomous district in that Union Territory under the Sixth 
Schedule to the Constitution. 

Explanation.— For the purposes of this section and section 25A, a Bill 
shall be deemed to be a Money Bill if it contains only provisions dealing with 
all or any of the matters specified in sub-section (1) of section 23 or any 
matter incidental to any of those matters and, in either case, there is endors¬ 
ed thereon, the certificate of the Speaker of the Legislative Assembly signed 
by him that it is a Money Bill. 

25A. Bills reserved for consideration.— When a Bill is reserved by an 
Administrator for the consideration of the President, the President shall 
declare either that he assents to the Bill or that he withholds assent there¬ 
from: 


Section 25 


'(1) Imposition of reasonable restrictions 
Ri trade Previous sanction of President 
^ BQl i^ardlng toll passed by Assembly 
nndv GcmzTunent of Union Territories Act 


1963 and sent to President for assent — As¬ 
sent ^ven is sufficient compliance with 
Art, 304 (b). Proviso. 1972 Tax LR 2165 i 
1972 Mer LR 164 (DB) (HP). 
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Provided that where the Bill is not a Money Bill, the President may 
(hrect the Administrator to return the Bill to the Legislative Assembly toge¬ 
ther with such a message as is mentioned in the First Proviso to section 25 
and, when a Bill is so returned, the Assembly shall reconsider it accordingly 
within a period of six months from the date of receipt of such message and, 
if it is again passed by the Assembly with or without amendment, it shall ba 
presented again to the President for his consideration.] 
fa] Ss. 25 and 25A substituted for original S. 25 by Act 83 of 71, S. 7 (16-2-1972). 

26. Requirements as to sanction and recommendation to be regarded as 

matters of procedure only.— No Act of the Legislative Assembly of a Union 

territory, and no provision in any such Act, shall be invalid by reason only 

that some previous sanction or recommendation required by this Act was not 

given, if assent to that Act was given ®fby the Administrator, or on being 

reserved by the Administrator for the consideration of the President by the 
President.] ’ 

[a] Substituted for the words "by the President" by Act 29 of 1975 S 5 (15-8- 
1975). ' ' 


OB.TECTS AND REASONS 


Clause 5.— Section 26 of the nrincipal Act 
provide.? that any Act of the Legislative A.s- 
sembly of a Union territory and any provi¬ 
sion In any such Act, shall not be invalid 
by reason only that some previous sanction 
or recommendation required bv the princi¬ 
pal Act was not given, if assent to that Act 
was given by the President. When the prin¬ 
cipal Act was last amended in 1971. nrovi- 
sion was made in section 25 
powering the Administrator 

27. 

territory shall in respect of every financial 
Legislative Assembly of the Union 
President, a statement of the 
territory for that 
ment.” 


to Bills passed bv the Assembly except In 
cases specified in the second proviso to that 
section. Accordingly, the Administrator of 
the Union territory is now competent to give 
assent tr most of the Bills passed by the 
Assembly. It Is. therefore, necessary to am¬ 
end section 26 so as to extend the protec¬ 
tion given by that section also to the Acts 
of the Assembly to which assent is given by 
the Administrator. The prooosed amendment 
seeks to achieve this object.—S.O.R. 


thereof em- 
to give assent 

Annual financial statement.— (]) The Administrator of each Union 

year cause to be laid before the 
territory, with the previous approval of the 
estimated receipts and expenditure of the Union 
year, in this Part referred to as the "annual financial state- 


(2) The e.stimates of expenditure embodied in the annual financial state¬ 
ment shall show separately— 

(a) the sums required to meet expenditure described by this Act as expen¬ 
diture charged upon the Consolidated Fund of the Union territory, 

(b) the sums required to meet other expenditure proposed to be made from 
the Consolidated Fund of the Union territory; 

and shall distinguish expenditure on revenue account from other expenditure. 

(3) The following expenditure shall be expenditure charged on the Con¬ 
solidated Fund of each Union territory;— 

(a) the emoluments and allowances of the Administrator and other expen¬ 
diture relating to his office as determined by the President by general 
or special order; 

(b) the charges payable in respect of loans advanced to the Union territory 
from the Consolidated Fimd of India including interest, sinking fund 
charges and redemption charges, and other expenditure connected there¬ 
with; 

(c) the salaries and allowances of the Speaker and the Deputy Speaker of 
the Legislative Assembly; 

(d) expenditure in respect of the salaries and allowances of a Judicial Com¬ 
missioner; 

(e) any sums required to satisfy any judgment, decree or award of any 
court or arbitral tribunal; 

(f) expenditure incurred by the Administrator in the discharge of his spo-. 

cial responsibility; 
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(g) any other expenditure declared by the Constitution or by law made by 
Parliament or by the Legislative Assembly of the Union Territory to 
be so charged. 

[See Constitution of India, Article 202.] 

28. Procedure in Legislative Assembly with respect to estimates.— (11 So 
much of the estimates as relates to expenditure charged upon the Consolidat¬ 
ed Fund of a Union territory shall not be submitted to the vote of the Legis¬ 
lative Assembly of a Union territory, but nothing in this sub-section shall be 
construed as preventing the discussion in the Legislative Assembly of any of 
those estimates. 

(2) So much of the said estimates as relates to other expenditure shall be 
submitted in the form of demands for grants to the Legislative Assembly, and 
the Legislative Assembly shall have power to assent, or to refuse to assent, 
to any demand, or to assent to any demand subject to a reduction of the 
amount specified therein. 

(3) No demand for a grant shall be made except on the recommendation 

of the Administrator. 

[See Constitution of India, Article 203.] 

29. Appropriation Bills.— fl) As soon as may he after the grants under 
Section 28 have been made by the Assembly, there shall be introduced a Bni 
to provide for the appropriation out of the Consolidated Fund of the Union 
territory of all moneys required to meet— 

(a) the grant so made by the Assembly, and 

(b) the expenditure charged on the Consolidated Fund of the Union terri¬ 
tory but not exceeding in any case the amount shown in the statement 
previously laid before the Assembly. 

(2) No amendment shall be proposed to any such Bill in the Legislative 
Assembly which will have the effect of varying the amount or altering the 
destination of any grant so made or of varying the amount of any expenditure 
charged on the Consolidated Fund of the Union Territory and the decision of 
the person presiding as to whether an amendment is madmissible under this 
sub-section shall be final. 

(3) Subject to the other provisions of this Act, no money shall be with- 
dravm from the Consolidated Fund of the Union Territory except under ap¬ 
propriation made by law passed in accordance with the provisions of this sec¬ 
tion. 

[See Constitution of India. Article 204.] 

30. Supplementary, additional or excess grants.— (1) The Administrator 
shall— 

(a) if the amount authorised by any law made in accordance with the pro¬ 
visions of section 29 to be expended for a particular service for the 
current financial year is found to be insufficient for the purposes of 
that year or when a need has arisen during the current financial year 
for supplementary or additional expenditure upon some new service not 
contemplated in the annual financial statement for that year, or 

(b) if any money has been spent on any service during a financial year in 
excess of the amount granted for that service and for that year, 

cause to be laid before the Legislative Assembly of the Union territory, with 
the previous approval of the President, another statement showing the esti¬ 
mated amount of that expenditure or cause to be presented to the Legisla¬ 
tive Assembly of the Union territory with such previous approval a demand 
lor such excess, as the case may be. 

(2) The provisions of Sections 27, 28 and 29 shall have effect in relation 
to any such statement and expenditure or demand and also to any law to be 
ayif>iftriain g the appropriation of moneys out of the Consolidated Fund 
fit territory to meet such expenditure or the grant in respect of such 
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demand as they have effect in relation to the annual financial statement and 
the expenditure mentioned therein or to a demand for a grant ^?the 

dat^^F^r i fH appropriation of moneys out of the Consol 

dated Fund of the Union territory to meet such expenditure or grant. 

{See Constitution of India, Article 205.] ® 

31. Votes on account— (1) Notwithstanding anything in the foregoing 
P ovisions of this Part, the Legislative Assembly of a Union territory *haU 

^ advance in respect of the estimated ex- 
Lh,. u financial year pending the completion of the pro- 

dure prescribed m Section 28 for the voting of such grant and the passing of 

the law in accordance with the provisions of Section 29 in relation to that ex- 
penditure and the Legislative Assembly shall have power to authorise by law 
the vnthdrawal of moneys from the Consolidated Fund of the Union territory 
for the purposes for which the said grant is made. 

f2) The provisions of Sections 28 and 29 shall have effect in relation to 
the matang of any grant under sub-section (1) or to any law to be made 
under that sub-section as they have effect in relation to the making of a grant 
with regard to any expenditure mentioned in the annual financial statement 

authorisation of appropriation of moneys out 
of the Consolidated Fund of the Union territory to meet such expenditure. 

32. Authorisation of expenditure pending its sanction by Legislative As- 
senibly.-- Notwithstanding an 3 rthing in the foregoing provisions of this Part, 
the Administrator may authorise such expenditure from Ihe Consolidated Fund 
of the Union territory as he deems necessary for a period of not more than 
^x months beginning with the date of the constitution of the Consolidated 
Fund of the Union territory, pending the sanction of such expenditure by the 
Legislative Assembly of the Union territory. 


OBJECTS AND REASONS 

Clause 32.— This clause empowers the Ad- not be possible for the Legislatures to auth- 
j . authorize expenditure from orise expenditure immediately on the consti- 
tne Consolidated Fund of the Union terri- tution of such Pund.--S. O. R. 
tory as an Interim measure because it will 


33. Rules of procedure.— (1) The Legislative Assembly of a Union terri¬ 
tory may make rules for regulating, subject to the provisions of this Act, its 
procedure and the conduct of its business: 


Provided that the Administrator shall, after consultation with the Speaker 
of the Legislative Assembly and with the approval of the President, make 
rules— 


(a) for securing the timely completion of financial business; 

(b) for regulating the procedure of, and the conduct of business in, the 
Legislative Assembly in relation to any financial matter or to any Bill 
for the appropriation of moneys out of the Consolidated Fund of the 
Union territory; 

(c) for prohibiting the discussion of, or the asking of questions on, any 
matter which affects the discharge of the fimctions of the Administra¬ 
tor in so far as he is required by this Act to act in his discretion. 

(2) Until rules are made under sub-section (1), the rules of procedure and 
standing orders with respect to the Legislative Assembly of the State of Uttar 
Pradesh in force immediately before the commencement of this Act in any 
Union territory shall have effect in relation to the Legislative Assembly ^ 
that Union territory subject to such modifications and adaptations as may be 
made therein by the Administrator., 

“[Provided that the provisions of this sub-section shall apply in reT^<ffl 
to ''[the Legislative Assemblies of the Union Territories of Arunachal Pradesli 
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and Mizoram] as if for the words "the State of Uttar Pradesh”, the words 
**the State of Assam” had been substituted.] 

[a] Proviso added by Act 83 of 1971, S. 8 (16-2-1972). 

Ib] Substituted for certain words by Act 29 of 1975, S. 6 (15-8-1975). 

OBJECTS AND REASONS 


I. Clause 33. — This empowers the Legisla¬ 
tures of the Union territories to make their 
rules of procedure and also empowers the 
Administrator to make rules in relation to 
financial business after consultation with the 
Speaker and with approval of President 
Sub-cL (2) of this clause provides that until 
^e rules are made, the legislatures shall 
follow the rules of procedure and standing 
orders of the Legislative Assembly of Uttar 
Pradesh with such modifications and adapta¬ 
tions as may be made by the Administra¬ 
tor—S. O. R. 


II. Clause 6.— This clause seeks to amend 
the proviso to sub-sectior (2) of section 33 
of the principal Act so as to provide that, 
imtil the Legislative Assembly of Arunachal 
Pradesh makes rules for regulating its pro¬ 
cedure, the Rules of Procedure and Standing 
Orders with respect to the Legislative As¬ 
sembly of Assam shall, subject to such mcdi- 
fications and adaptations as may be made 
therein by the administrator, apply to the 
Legislative Assembly of Arunachal Pradesh.— 
S. O. R. 


34. Official language or languages of Union territory and language or 
languages to be used in Legislative Assembly thereof.— (1) The Legislative 
Assembly of a Union territory may by law adopt any one or more of the 
languages in use in the Union territory or Hindi as the official language or 
languages to be used for all or any of the official purposes of the Union terri¬ 
tory: 

Provided that so long as the Legislative Assembly of the Union territory 
of Pondicherry does not decide otherwise, the French language shall continue 
to be used as an official language of that Union territory for the same offi¬ 
cial purposes for which it was being used in that territory immediately before 
the commencement of this Act: 

Provided further that the President may by order direct— 

(i) that the official language of the Union shall be adopted for such of the 

official purposes of the Union territory as may be specified in the order, 

(ii) that any other language shall also be adopted throughout the Union 
territory or such part thereof for such of the official purposes of the 
Union territory as may be specified in the order, if the President is 
satisfied that a substantial proportion of the population of the Union 
territory desires the use of that other language for all or any of such 

/ purposes. 

(2) The business in the Legislative Assembly of a Union territory shall be 
transacted in the official language or languages of the Union territory or in 
Hindi or in English: 

Provided that the Speaker of the Legislative Assembly or person acting as 
such, as the case may be, may permit any member who cannot adequately 
express himself in any of the languages aforesaid to address the Assembly in 
his mother tongue. 

OBJECTS AND REASONS 


Claim 84.— This empowers the Legisla¬ 
tures of the Union territories to adopt by 
law either Hindi or any language or langu¬ 
ages in use in the territory as the official 
language. In view of the Treaty of Cession 
between the Govt, of India and France, 
In the case of Pondicherry, provision has 
been made that so long as the Legislative 
Assembly of Pondicherry does not decide 
otherwise the French language shall con¬ 


tinue to be used as an official language of 
the Union territory for the same official pur¬ 
poses for which it was being used in that 
territory immediately before the commence¬ 
ment of the Act. The President is also em¬ 
powered to direct the use of the official 
language of the Union for specific official pur¬ 
poses of the Union territory and to direct the 
use of any other language ^or any such pur¬ 
poses if he is sa.Isfied that a substai ..al pro- 


Sectlon 34 

(1) LegUlative Assembly may adopt any territory or Hindi as official language. A 

one moio of the languages in use in the 1968 Mad 298 (307) : (1967) 2 Mad LJ 85. 
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ji^rtion of the population of the territory de- be used in the legislatures and follows the 
sires the use of that language. Sub-clause provisions of Article 210 (1) of the ConsUtu- 

(b) of this Clause relates to the language to tion.—S. O. R. 

35. Language to be used for Acts, Bills, etc.— Notwithstanding anything 
contained in Section 34, until Parliament by law otherwise provides, the 
authoritative texts— 

(a) of all Bills to be introduced or amendments thereto to be moved in 
the Legislative Assembly of a Union territory, 

(b) of all Acts passed by the Legislative Assembly of a Union territory, 
and 

(c) of all orders, rules, regulations and bye-laws issued under any law 
made by the Legislative Assembly of a Union territory, 

shall be in the English language: 

Provided that where the Legislative Assembly of a Union territory has 
prescribed any language other than the English language for use in Bills 
introduced in, or Acts passed by, the Legislative Assembly of the Union ter¬ 
ritory or in any order, rule, regulation or bye-law issued under any law 
made by the Legislative Assembly or the Union territory, a translation of 
the same in the English language published under the authority of the Ad¬ 
ministrator in the Official Gazette shall be deemed to be the authoritative 
text thereof in the English language. 

[See Constitution of India. Article 348.] 

36. Restriction on discussion in the Legislative Assembly.^ No discus-* 

Sion shall take place in the Legislative Assembly of a Union territory with 
respect to the conduct of any Judicial Commissioner or of any Judge of the 
Supreme Court or of a High Court in the discharge of his duties, 

[See Constitution of India, Article 211.] 

37. Courts not to inquire into proceedings of Legislative Assembly.^ 

(1) The validity of any proceedings in the Legislative Assembly of a Union 
territory shall not be called in question on the groimd of any alleged irre¬ 
gularity of procedure. 

(2) No officer or member of the Legislative Assembly of a Union terri¬ 
tory in whom powers are vested by or under this Act for regulating proce¬ 
dure or the conduct of business, or for maintaining order in the Legislative 
Assembly shall be subject to the jurisdiction of any Court in respect of the 
exercise by him of those powers. 

[See Constitution of India. Article 212.] 

PART in 

DELIMITATION OF CONSTITUENCIES 

38. Definitions.— In this part unless the context otherwise requires,— 

(a) "associate member” means a member associated with the Delimitation 
Commission under Section 42; Hot with the Election Commission 
^funder Section 43A or Section 43C]]. 

(b) "Delimitation Commission” means the Delimitation Commission con¬ 
stituted under S. 3 of the Delimitation Commission Act, 1962, 

<^[(bb) "Election Commission” means the Election Commission appointed by 
the President under Article 324;] 

(c) "latest census figures” mean the census figures in a Union 

ascertained at the latest census of which the fmally published figures 

are available; . j u i 

(d) "Parliamentary Constituency” means a constituency pro'rided a 

for the purpose of elections to the house of the people from a Um 
territory mcluding the Union territory of Delhi 

[a] Words "or with the Election Commission imder Section 43A” added by 
83 of 1971, S. 9 (i) (16-2-1972). 
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[b] Substituted tor the words "under Section 43A” by Act 29 of J975, Sec. 7 

(15-8-1975). 

[c] Inserted by Act 83 of 1971, S. 9 (ii) (16-2-1972). 

39. Assembly constituencies.^ For the purpose of elections to the Legis¬ 
lative Assembly of a Union territory, the Union territory shall be divided 
into single member assembly constituencies in accordance with the provi¬ 
sions of this Part in such manner that the population of each of the con¬ 
stituencies shall, so far as practicable, be the same throughout the Union 
territory. 

40. Representation of Pondicherry in the House of the People.— There 
shall be allotted one seat to the Union territory of Pondicherry in the House 
of the People and that Union territory shall form one parliamentary con¬ 
stituency. 

41. Duties of Delimitation Commission.— (1) It shall be the duty of the 
Delimitation Commission— 

(a) to delimit the assembly constituencies in each Union territory, and 

(b) to determine, on the basis of the latest census figures, the number of 
seats to be reserved for the scheduled castes and for the scheduled 
tribes in the Legislative Assembly of a Union territory other than the 
Union territory of Goa. Daman and Diu, and the constituencies in 

• which these seats shall be so reserved, 

(2) It shall also be the duty of the Delimitation Commission— 

(a) to readjust, on the basis of the latest census figures, the division of 

each of the Union Territories of Delhi, Himachal Pradesh,Manipur*> 
and Tripura*’ into parliamentary constituencies, ^[the number being 7, 
4, 2 and 2,] 

(b) to determine the constituency in which the seat shall be reserved for 
the scheduled castes or for the scheduled tribes, as the case may be; 
and 

(c) to divide the Union territory of Goa, Daman and Diu into two single-: 
member parliamentary constituencies. 

[a] Substituted for the words "The total number thereof remaining the same** 
by the Delhi Administration Act, 1966 (19 of 1966), Section 37 (13-6-1966). 

[b] These territories are now States—See Acts 53 of 1970 and 81 of 1971. 

42. Associate members.— (1) For the purpose of assisting the Delimita-* 
lion Commission in its duties, the Delimitation Commissicr> shall associate 
with itself,— 

(a) in respect of the Union territo^ of Delhi, all the members of the 
House of the People representing that Union territory; 

(b) in respect of each of the Union territories of Himachal Pradesh, Mani¬ 
pur and Tripura, all the members of the House of the People repre¬ 
senting that Union territory and three members of the Legislative As¬ 
sembly of that Union territory to be nominated by the Speaker of the 
Assembly from among the members thereof; 

(c) in respect of the Union territory of Goa, Daman and Diu, the two 
members of the House of the People representing that Union terri¬ 
tory; 

(d) in respect of the Union territory of Pondicherry, three members of 
the Legisative Assembly of that Union territory to be nominated by 
the Speaker of the Assembly from among the members thereof, 

(2) The nomination of members of the several Legislative Assembliei 
under sub-section (1) shall be made by the respective Speakers thereof as 
SQdh as practicable and shall be communicated to the Delimitation CommiS'i 
Bion. 

I ■ I ■ .1 ■ >■> ■ 

■ f; *'A** In the citations stands for AIR 

*TVol. 20] 4 A. M. 23 
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(3) If owing to death or resignation the office of an associate member 
falls vacant, it shall be filled as soon as practicable under and in accordance 
with the foregoing provisions of the secticm. 

(4) None of the associate members shall have the right to vote or to 
sign any decision of the Delimitation Commissiwi. 

43. Procedure as to delimitation.— The provisions of Sectitms 7, 9, 10 
and 11 of the Delimitation Commission Act, 1962, shall apply, as far as may 
be, in relation to the delimitation of parliamentary and assembly constituen¬ 
cies under this Part as they apply in relation to the delimitation of parlia¬ 
mentary and assembly constituencies under that Act. 

*[43A. Special provision for delimitation of constituencies of Mizoram 
Legislative Assembly :— 

(1) The provisions of Sections 39 and 43 (both inclusive) shall not ap¬ 
ply to the delimitation of constituencies for the purpose of elections to the 
Legislative Assembly of the Union Territory of Mizoram. 

(2) The Election Commission shall, in the manner herein provided, dis¬ 
tribute the seats assigned to the Legislative Assembly of the Union Terri¬ 
tory of Mizoram under sub-section (2) of Section 3 to single member as¬ 
sembly constituencies and delimit them on the basis of the latest census 
figures having regard to the provisions of the constitution and to the follow¬ 
ing provisions :— 

(a) all constituencies shall, as far as practicable, be geographically compact 
areas; 

(b) in delimiting the constituencies, regard shall be had to physical features, 
existing boundaries of administrative units, facilities of communication 
and public convenience. 

(3) For the purpose of assisting in the performance of its functicms 
under sub-section (2), the Election CommissL<Hi shall associate with as asso¬ 
ciate members— 

(a) all the persons who, having been elected to the Legislative Assembly 
of the State of Assam from the Lungleh, Aijal East and Aljal West 
Territorial constituencies, are members of that Assembly immediately 
before the day appointed under Cl. (b) of Section 2 of the North-Eas¬ 
tern Areas (Reorganisation) Act, 1971; and 

(b) such three elected members of the District Coimcil of the Mizo District 
as the Chairman thereof may nominate: 

Provided that none of the associate members shall have a right to vote 
or sign any decision of the Election Commission. 

(4) If, owing to death or resignation, the office of an associate member 
falls vacant, it shall be filled, if practicable, in accordance with the provisions 
of sub-section (3). 

(5) The Election Commission shall— 

(a) publish its proposals for the delimitation of constituencies, together with 
the dissenting proposals, if any, of any associate member who desires 
publication thereof in the Official Gazette and in such other manner as 
the commission may consider fit, together with a notice inviting objec¬ 
tions and suggestions in relation to the proposals and specifying a date 
on or after which the proposals will be further considered by it; 

(b) consider all objections and suggestions which may have been received 
by it before the date so specified; 

(c) after consideration of objections and suggestions which may have been 
received by it before the date so specified, determine by one or more 
orders the delimitation of constituencies and cause such order or ordere 
to be published in the Official Gazette, and upon such publication, the 
order or orders shall have the full force of law and shall not be call¬ 
ed in question in any Court. 


[Tbe] Government of Union Territories Act, 1963 [Ss 43B-43C] 355 

(6) The Election Commission may, from time to time, by submission In 
the Ofhcial Gazette,—> 

(a) correct any printing mistake In any order made under sub-section (5) or 
any error arising therein from inadvertent slip or omission; 

(b) where the boundaries or name ol any territorial division mentioned in 
any such order or orders are or is altered, make such amendments as 
appear to it to be necessary or expedient for bringing such order up- 
to-date. 

(7) Every order made under sub-section (5) and every notification issued 
under sub-section (6) shall be laid as socm as may be after it is made or 
issued before the Legislative Assembly of the Union Territory of Mizoram. 

(8) All things done, and all steps taken, before the commencement of this 
Act in the Union Territory of Mizoram with a view to delimiting the terri¬ 
torial constituencies of that Union Territory shall, in so far as they are in 
conformity with the foregoing provisions of this sectitm, be deemed to have 
been done or taken under those provisions as if those provisions were in force 
at the time such things were done or such steps were taken.] 

[a] Inserted by Act 83 of 1971, S. 10 (16-2-1972). 

*{43B. Representation of Arunachal Pradesh in the House of the People.— 
In the House of the People to be constituted after the general election to 
that House to be held after the commencement of the Government of Union 
Territories (Amendment) Act. 1975 and thereafter, there shall be allotted 
two seats to the. Union Territory of Arunachal Pradesh and the First Sche¬ 
dule to the Representation of the People Act, 1950 shall be deemed to have 
been amended accordingly.] 

43C. Special provisions for delimitation of parliamentary constituencies 
in Arunachal Pradesh and constituencies of Arunachal Pradesh Legislative 
Assembly.— (1) The provisions of sections 39 to 43 (both inclusive) shall not 
apply to the delimitation of Parliamentary constituencies in the Union Terri¬ 
tory of Arunachal Pradesh or to the delimitation of constituencies for the 
purpose of electicms to the Legislative Assembly of that Union Territory. 

(2) The Election Commission shall divide the Union Territory of Aruna¬ 
chal Pradesh into two single-member parliamentary constituencies on the 
basis of the latest census figures. 

(3) The Election Commission shall also, In the manner herein provided, 
distribute the seats assigned to the Legislative Assembly of the Union Terri¬ 
tory of Arunachal Pradesh under sub-section (2) of secticm 3 to single-mem¬ 
ber assembly constituencies and delimit them on the basis of the latest cen¬ 
sus figures having regard.to the following provisiMis:— 

(a) all constituencies shall, as far as practicable, be geographically com¬ 
pact areas; 

(b) every assembly constituency shall be so delimited as to fall only vdtK- 
in <Mie parliamentary constituency; 

(c) in delimiting the constituencies, regard shall He had to physical features, 
existing boimdaries of administrative units, facilities of communication 
and public convenience. 

(4) For the purpose of assisting in the performance of Its functions under 
sub-sections (2) and (3), the Election Commission shall associate with itself as 
associate members— 

(a) the member of the House of the People rejwesenting the Union Terri¬ 
tory of Arunachal Pradesh; 

(b) such five members of the Legislative Assembly of the Union Territory 
of Arunachal Pradesh as the Speaker of that Assembly shall, having 
regard to the composition of the Legislative Assembly, nominate: 

Provided that none of-the associate members shall have a right to vote or 
rign. any decision of the Election Commission. 
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(5) If owing to death or resignation, the office of an associate members 
falls vacant, it shall be filled, if practicable, in accordance with the provi¬ 
sions of sub-section (4). 

(6) The Election Commission shall— 

♦ ♦ ^ ♦ 

(a) publish its proposals for the delimitation of constituencies together with 
the dissenting proposals if any, of any associate member who desires 
publication thereof in the Official Gazette and in such other manner 
as the Commission may consider fit, together with a notice inviting ob¬ 
jections and suggestions in relation to the proposals and specif 5 nng a 
date on or after which the proposals will be further considered by it; 

(b) consider all objections and suggestions which may have been received 
by it before the date so specified; 

(c) after consideration of objections and suggestions which may have been 
received by it before the date so specified determine by one or more 
orders the delimitation of constituencies and cause such order or orders 
to be published in the Official Gazette; and upon such publication, the 
order or orders shall have the full force of law and shall not be called 
in question in any Court. 

(7) The Election Commission may, from time to time, by notification in 
the Official Gezette,— 

(a) correct any printing mistake in any order made under sub-section (6) 
or any error arising therein from inadvertent slip or omission: 

(b) where the boundaries or name of any territorial division mentioned in 
any such order or orders or is altered, make such amendments as ap¬ 
pear to it to be necessary or expedient for bringing such order up-to- 
date. 

(8) Every order made under sub-section (6) and every notification issued 
under sub-section (7) shall be laid as soon as may be after it is made ot* 
issued before the House of the People and the Legislative Assembly of the 
Union Territory of Arunachal Pradesh. 

(9) All things done, and all steps taken, before the commencement of this 
Act in the Union Territory of Arunachal Pradesh with a view to delimiting 
the territorial constituencies of that Union Territory for purposes of elections 
to the Legislative Assembly of that Union Territory shall, in so far as they 
are in conformity with the foregoing provisions of this section, be deemed to 
have been done or taken under those provisions as if these provisions were 
in force at the time such things were done or such steps were taken.] 

[a] Ss. 43B & 43C inserted by Act 29 of 1975, S. 8 (15-8-1975). 


OBJECTS AND REASONS* 


Clause 8.— This clause seeks to insert new 
sections 43B and 43C in the principal Act. 
Section 43B seeks to provide that. In the 
House of the People to be constituted in 
future, the number of seats allotted to the 
Union territory of Arunachal Pradesh shall 
be two instead of one as at present. Section 


43C makes necessary provisions for delimi¬ 
tation of Parliamentary and Assembly con¬ 
stituencies in Arunachal Pradesh. As tM 
Delimitation Commission may not be aWe 
to undertake this work, this section swka 
to entrust this work to the Electiwi Com¬ 
mission.—S.O.R. 


H[43D. Special provision for determination of constituencies hi the 
lative Assembly of Goa, Daman and Diu for Scheduled Castes and Schedul^ 
Tribes.— (1) The Election Commission shall determine on the basis of tn^ 


latest census figures— ' t; 

(i) the number of seats to be reserved for the Scheduled Castes and 

Scheduled Tribes in the Legislative Assembly ..of the Union ^temtoiy 
of Goa, Daman and Diu (hereafter in this section referr^ to as the 
Legislative Assembly) having regard to the provisions of sub-sepnon t ; 


of section 3; and • v * 

(ii) the constituencies in which those seats shall be so reserved having ^ 
gard to the provisions of clause (c), or, as the case % 

of sub-section (1) of section 9 of the Delimitation Act and without 


pthel Cover 
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altering the extent of any constituency as delimited by the Delimita¬ 
tion Commission. 


' (2) The Election Commission shall— 

(a) publish its proposals for the determination of the constituencies in which 
seats shall be reserved for the Scheduled Castes or for the Scheduled 
Tribes, as the case may be, in the Gazette of India and in 1he Orficial 
Gazette of the Union territory of Goa, Daman and Din and also in such 
other manner as the Election Commission may consider fit, together 
with a notice inviting objections and suggestions in relation to the pro¬ 
posals and specifying a date on or after which the proposals will be 
further considered by it; 

(b) consider all objections and suggestions which may have been received 
by it before the date so specified; 

(c) after consideration of objections and suggestions which may have been 

received by it before thie date so specified, determine by one or more 
orders the number of seats to be reserved for the Scheduled Castes or 
for the Scheduled Tribes, as the case may be, in the Legislative As¬ 
sembly and the constituencies in which those seats shall be so reserv¬ 
ed and cause such order or orders to be published in the Gazette of 
India and in the Official Gazette of the Union Territory of Goa, Daman 
and Diu; and upon such publication in the Gazette of India, the order 
or orders shall have the full force of law and shall not be called in 
question in any Court and the Second Schedule to the Representation 
of the People Act, 1950 and the order made by the Delimitation Com¬ 
mission under section 9 of the Delimitation Act in relation to the Le¬ 
gislative Assembly shall be deemed to have been amended accordingly. 

(3) Subject to the provisions of sub-section f4), the readjustment of re¬ 
presentation of any territorial constituencies in the Legislative Assembly ne- 

■ cessitated by any order made by the Election Commission under this section, 

■ shall apply in relation to every election to the Legislative Assembly held 
after the publication in the Gazette of India, under sub-section (2), of such 
order. 

(4) Nothing contained in the foregoing sub-sections shall affect the repre¬ 
sentation in the Legislative Assembly existing on ihe date of publication in 
the Gazette of India, under sub-section (2), of any order made by the Elec¬ 
tion Commission. 

• ♦ • * * 

(5) The Election Commission may, from time to time, by notification in 
the Gazette of India and in the Official Gazette of the Union Territory of 
Goa, Daman and Diu— 

(a) correct any printing mistake in any order made under sub-section (2) or 
any error arising therein from inadvertent slip or omission, 

(b) where the boundaries or name of any territorial division mentioned In 
. any such order are, or is, altered, make such amendments as appear 

to it to be necessary or expedient for bringing such order up-to-date. 

(6) Every order made under sub-section (21 and every notification issued 
tinder sub-section (5) shall be laid, as soon as may be after it is made or 
issued, before the Legislative Assembly. 

V' Explanation.— In this section,— 

(a) "Delimitation Act” means the Delimitation Act, 1972; 

(b) "Delimitation Commission” means the Delimitation Commission consti¬ 
tuted under section 3 of the Delimitation Act.* .] 

[aj Inserted by Act 86 of 1976, S. 3 (30-9-1976). 
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PART IV 

COUNCIL OF MINISTERS 

44. Council of Ministers— fl) There shall be a Council of Ministers in 
each Union territo^ with the Chief Minister at the head to aid and advise 
the Administrator in the exercise of his functions in relation to matters with 
respect to which the Legislative Assembly of the Union territory has power 
to make laws except in so far as he is required by or under this Act to act 
in his discretion or by or under any law to exercise any judicial or quasi- 
judicial functions: ^ 

Provided that, in case of difference of opinion between the Administrator 
and his Ministers on any matter, the Administrator shall refer it to the Pre¬ 
sident for decision and act according to the decision given thereon by the 
President, and pending such decision it shall be competent for the Admin¬ 
istrator m any case where the matter is in his opinion so urgent that it is 
necessary for ^ to take immediate action, to take such action or to give 
such direction in the matter as he deems necessary. ' 

«rProvided further that in the Union territory of Mizoram every decision 
taken by a minister or by the Council of Ministers in relation to any matter 
concerning any area comprised in any autonomous district in that Union 
territory under the Sixth Schedule to the Constitution shall be subject to the 
concurrence of the Administrator and nothing in this sub-section shall be 
con«=trued as preventing the Administrator in case of any difference of opin¬ 
ion between him and his Ministers from taking such action in respect of the 
administration of such area as he, in his discretion, considers necessary.! 

H(2) In the exercise of his function the c[Administrator of each of the 
Union Territories of Arunachal Pradesh and Mizoram] shall have special re- 
sc)on<:ibility for the security of the border and for that purpose he may issue 
such directions and take such measures as he may think necessary.] 

f3) If and in so far as any special responsibility of the Administrator is 
involved under this Act, he shall, in the exercise of h’s functions, act in his 
discretion. 

f4) If any question arises as to whether any matter is or is not a matter 
as respects which, Ihe Administrator is by or under this Act required to act 
in his discretion, the decision of the Administrator thereon shall be final. 

(5) If any question arises as to whether any matter is or is not a matter 
as respects which the Administrator is required by any law to exercise any 

judicial or quasi-judicial functiwis, the decision of the Administrator thereon 
shall be final. 

(6) The question whether any, and if so what, advice was tendered by 
Ministers to the Administrator shall not be inquired into in any Court. 

fa] Proviso added by Act 83 of 1971, S. II (a) (16-2-1972). 

[b] Sub-section (2) as omitted by Act 81 of 1971 (21-1-1972), inserted by Act 83 

of 1971, S. 11 (b) (16-2-1972). 

[c] Substituted for the words " the Administrator of the Union territory of 

Mizoram” by Act 29 of 1975, S. 9 (15-8-1975). 


OBJECTS AND REASONS 


I. Clauses 44 to 46.— Clause 44 provides 
for the Constitution of a Council of Minis¬ 
ters in each Union territory having a Legis¬ 
lature to aid and advise the Administrator 
in the exercise of his functions except when 
he Is required to act in his discretion or In 
a judicial or quasl-judldal capacity. In the 


Section 44 

(1) Administrator of Union Territories is 


case of Union territories of Rfmadial Pra¬ 
desh, Manipur and Tripura which are bor¬ 
der territories, the security of the border is 
proposed to be made the special responsW- 
lity of the Administrators in these terri¬ 
tories. Clause 45 ccmtains other jMwislons 
regarding the Councils of Ministers and 


competent to pass order of detention. A iWt 
SC 1029 : 1982 Cri LS 799. 
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dause 46 relates to the procedure In regard 
to conduct of business.—S. O. R. 

n. Clause 9.— This clause seeks to am¬ 
end sub-section (2) of section 44 of the prln- 
dpal Act so as to provide that the Admin¬ 


istrator of the Union Territory of Aruna- 
chal Pradesh shall have special responsibi¬ 
lity for the security of the border and for 
that purpose may issue such directions and 
take such measures as he may think ne¬ 
cessary.—S. O. R. 


45. Other provisions as to Ministers.— (1) The Chief Minister shall be 
appointed by the President and the other Ministers shall be appointed by the 
President on the advice of the Chief Minister. 

(2) The Ministers shall hold office during the pleasure of the President. 

(3) The Council of Ministers shall be collectively responsible to the Le¬ 
gislative Assembly of the Union territory. 

(4) Before a Minister enters upon his office, the Administrator shall ad¬ 
minister to him the oaths of office and of secrecy according to the forms set 
out for the purpose in the First Schedule. 

(5) A Minister who for any period of six consecutive months is not a 
member of the Legislative Assembly of the Union territory shall at the ex¬ 
piration of that period cease to be a Minister. 

(6) The salaries and allowances of Ministers shall be such as the Legisla¬ 
tive Assembly of the Union territory may from time to time by law de¬ 
termine, and until the Legislative Assembly so determines, shall be determin¬ 
ed by the Administrator with the approval of the President. 

46. Conduct of business.— (I) The President shall make rules— 

(a) for the allocation of business to the Ministers; and 

(b) for the more convenient transaction of business with the Ministers in¬ 
cluding the procedure to be adopted in the case of a difference of opin¬ 
ion between the Administrator and the Council of Ministers or a 

Minister. 

<2) Save as otherwise provided in this Act. alt executive action of the 
Administrator, whether taken on the advice of his Ministers or otherwise, 
shall be expressed to be taken in the name of the Administrator. 

(3) Orders and other instruments made and executed In the name of the 
Administrator, shall be authenticated in such manner as may be specified in 
rules to be made by the Administrator, and the validity of an order or instru¬ 
ment which is so authenticated shall not be called in questiwi on the ground 
that it is not an order or instrument made or executed by the Administrator, 


PART V 

MISCELLANEOUS AND TRANSITIONAL PROVISIONS* 

47. Consolidated Fund of the Unkm territory-— (1) As from sucH date* 
as the Central Government may, by notification in the Official Gazette, ap¬ 
point in this behalf, all revenues received in a Union territory by the Gov¬ 
ernment of India or the Administrator the Union territory In relation to 
any matter with respect to which the Legislative Assembly of the Union 
territory has power to make laws, and all grants made and all loans advanced 
to the Union territory from the Consolidated Fund of India and all moneys 
received by the Union territory in repayment of loans shall form one Con¬ 
solidated Fund to be entitled "the Consolidated Fund ci the Union terrl- 
to^.” 

(2) No moneys out of the Consolidated Fund of a Union territory shall 
be appropriated except in accordance with, and for the purposes and in the 
mariner provided in, this Act, 


n . « • Section 46 

• ti (1) older of reference under Section 10 of 
^us^ Disputes Act (1947) relating to 


Industrial dispute coneembig a major port 
passed by Administrator (Lt Governor) is 
valid. A 1960 Goa 16 (26) i 1960 Lab IC 16L 
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(3) The custody of the Consolidated Fund of a Union territory, the pay¬ 
ment of moneys into such Fund, the withdrawal of moneys therefrom-and dl ’ 
other matters connected with or ancillary to those matters shall be regulated 
by rules made by the Administrator with the approval of the President • - 

[a] For Mizoram such fund was established w. e. f. 3-5-1972—See S.O. 330(E) - of’- ■ 
of 1972 and for Arunachal Pradesh on 15-8-1975—See S.O. 400(E) of 1975, 

•• 1 . 1?' ^°*'*i’'Sency Fund of the Union territory.— (1) There shall be estab¬ 
lished a Contingency Fund in the nature of an imprest to be entitled ’’the 
Contingency Fund of the Union territory” into which shall be paid from and 
out of the Consolidated Fund of the Union territory such sums as may, from 
time to time, be determined by l .w made by the Legislative Assembly of the 
Union territory; and the said Fund shall be held by the Administrator to en¬ 
able advances to be made by him out of such Fund. 

(2) No advances shall be made out of the Contingency Fund of the Union 
territory except for the purposes of meeting unforeseen expenditure pending 
authorisation of such expenditure by the Legislative Assembly of the Union 
territory under appropriations made by law. 

(3) The Administrator may make rules regulating all matters connected 
with or ancillary to the custody of, the payment of moneys into, and the 
withdrawal of moneys from the Contingency Fund of the Union territory. 

49. Audit reports— The reports of the Comptroller and Auditor-General 
of India relating to the accounts of a Union territory for any period subse¬ 
quent to the date referred to in sub-section (1) of section 47 shall be submit¬ 
ted to the Administrator who shall cause them to be laid before the Legisla¬ 
tive Assembly of the Union territory. 

50. Relation of Administrator and his Ministers to President.— Notwith¬ 
standing anything in this Act, the Administrator and his Council of Ministers 
shall be under the general control of, and comply with such particular direc¬ 
tions, if any, as may from time to time be given by, the President, 


OBJECTS AND REASONS 


Clauses 50 and 51.— These clauses pro¬ 
vide that— 

(a) the Administrator and his Council of 
Ministers shall be under the general 
control of, and comply with the direc- 
i tions given by, the President; 


(b) the President may suspend the opera¬ 
tion of all or any of the provisions 
of the Act when it is necessary or ex¬ 
pedient to do so and make • other 
arrangements for the administratiwi 
of the territory concerned.—S. O. R. 


51. Provisions in case of failure of constitutional machinery.— If the 
President, on receipt of a report from the Administrator of a Union territory 
or otherwise, is satisfied— 

(a) that a situation has arisen in which the administration of the Union 
territory cannot be carried on in accordance with the provisions of this 
Act, or 

fb] that for the proper administration of the Union territory it is necessary 
or expedient so to do, 

the President may, by order, suspend the operation of all or any of the pro¬ 
visions of this Act for such period as he thinks fit and make such incidental 
and consequential provisions as may appear to him to be necessary or expe¬ 
dient for administering the Union territory in accordance with the provisions 
of Article 239. 

OBJECTS ANJ REASONS 
See under section 50. 


•{52. Authorisation of Expenditure by President.— Where the Le^slative 
Assembly of ai Union territory is dissolved, or its functioning as such Assemb- 



Secttbn 52 


(1) A writ petition In respect of a matter 
connected with the administration of a 
Union Territory is Incompetent for non- 


oinder of Government of India as a respon- 
lent. (Pt. conceded). 1971 Lab IC 828 (830) 

Manipur). 
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ly remains suspended, on account of an order under section 51, it shall be 
competent for the President to authorise when the House oi the People is 
.not in session expenditure from the Consolidated Fund of that Union territory 
pending the sanction of such expenditure by Parliament.] 

[a1 Inserted by the Government of Union Territories (Amendment) Act lono. S. 2 
(w. r.e. f. 25-9-1919) (Original S. 52 was omitted by Act 81 of 1971, S. 75.) 


53 Provisions for election to Parliament from Goa. Daman and Din, and 
Pondicherry.— (1) As soon as practicable after the commencement of this Act, 
elections shall be held in accordance with law— 

(a) to fill the seats in the House of the People allotted to the Union terri¬ 
tory of Goa, Daman and Diu; and 

' (b) to fill the seat in the House of the People and the seat in the Council 

of States allotted to the Union territory of Pondicherry. 


(2) Notwithstanding anything contained in any other law for the time be¬ 
ing in force, the members nominated to represent the Union territory of Goa 
Dinan and Diu in the House of the People shall .conhn^e to be such until 
the election of the members to fill the two seats in that House allotted to 

that Union territory: 


Provided that where the dates of election of the members are different, 
the members so nominated shall cease to be members of that House on the 

earlier of those two dates. 


Explanation.— In this sub-section, the expression "date of /'action” h/ 
the same meaning as in Section 67-A of the Representation of the People 


Act, 1951. 


OBJECTS AND REASONS 


Clause 53.— This clause provides ,for elec¬ 
tions being held as soon as practicable to 
mi seats in-the House of People allotted to 
the--Union territories of Goa, Daman and 
Diu and Pondicherry and the seat in Coun¬ 
cil of States allotted to the Union territory 


of Pondicherry and makes consequential 
provisions in respect of the existing mem¬ 
bers nominated to represent the -Union 
territory of Goa, Damon and Diu in the 
House of the People.—S. O. R. 


ar54. Transitional provisions for administration of justice in certain areas 
in..the Union territory of Mizoram.— On and from the commencement of this 
^ Act in the Union territory of Mizoram and until other provisions m this be- 
•1 half are made by a competent Legislature or other competent authority, the 
Xinirtration of justice in those areas of that Union territory which are 
■■■ V'nQt comprised in any autonomous district under the Sixth Schedule 

■’constitution shall be carried on., so far as may be in accordance with the 
provisions of paragraphs 4 & 5 of that schedule, as if those areas were com- 


(5) Section 54 does not go beyond pream- 

U1.S. Atran tf it /InPC nrPAmhIP hSfi tO bO 


Section 54 

(1) Section 54 does not violate Art. 14 of 
the '.Constitution — Distinction between 
Union Territory and State is made bv Con- 
Btiliitlon itself• A 1966 Him Pra 25 (31, 32). 

(2) Section 54 does not violate soint of 
Constitution. A 1966 Him Pra 25 (35). 

(3) Section 54 is not colourable piece of 
legislation — Parliament was competent to 
enact S. 54 under Art. 239-A of the Con- 
•rtitution. A 1966 Him Pra 25 (35) 

(4) Section 54 prevails over Section 14 
Section is not ultra vires -- That mem¬ 
bers ol Territorial Council, who .were not 
qualified for being chosen as members of 

• legislative assembly, were made members of 
•Assemta^ was irrelevant consideration. A 
11966 Him Pra 25 (35). 


disregarded. A 1966 Him Pra 25 (36). 

(6) Members of Territorial Council deem¬ 
ed to be members of Legislative Assembly of 
Himachal Pradesh — Members^ are to be 
taken as duly elected — Election by statu¬ 
tory fiction is valid. A 1966 Him Pra 25 (29 
to 31). 

(7) Resident of Himachal Pradesh has a 
right to challenge validity of members, of 
Legislative Assembly constituted under Sec¬ 
tion 54, holding their offices — He niay also 
have a right to challenge Constitution of 
legislative Assembly by petition for quo 
warranto. A 1966 Him Pra 25 (36). 






**A** In the citations stands for AIR 
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prised in an autonomous district under that Schedule and the provisions of 
the said paragraphs were in force in those areas and for this purpose._ 

(i) all powers and functions of a District Council under the provisions of 

the said paragraph 4 shall be exercised and discharged by the Admin¬ 
istrator or any officer appointed by him in this behalf; 

(ii) the said paragraph 5 shall have effect as if references to the District 
Council, the Regional Council and the Courts constituted by the District 
Council, by whatever form of words, had been omitted therefrom; and 

Oii) references to Governor in the said paragraphs 4 & 5 shall be construed 
as references to the Administrator.] 

[a] Substituted for former S. 54 by Act 83 of 1971. S. 12 (16-2-1972). 

®r54A. Provision as to provisional Legislative Assembly of ArunacKal 
Pradesh.— (1) Notwithstanding anything contained in this Act (including pro 
visions relating to the strength of the Legislative Assembly of the Union 
territory of Arunachal Pradesh), until the Legislative Assembly of the Union 
territory of Arunachal Pradesh has been duly cwistituted and summoned to 
meet for the first session under and in accordance with the provisions of this 
Act, there shall be provisional Legislative Assembly which shall consist of 
members, being those persons referred to in clauses (b). (c) and (d) of section 
3 of the North East Frontier Agency (Administration) Supplementary Regu¬ 
lation, 1971 and who are functioning immediately before the commencement 
of this Act in the Union territory of Arunachal Pradesh, as members of the 
Pradesh Council constituted under the said section 3. 

(2) The term of office of the members of the provisional Legislative As- 

'■embly shall expire immediately before the first meeting of the Legislative 

Assembly duly constituted after the first general election to that assembly. 

♦ # 

(3) The provisional Legislative Assembly constituted under this section 
shall, for so long as it is In existence, be deemed to be the Legislative As¬ 
sembly duly ccmstltuted under this Act and accordingly the other provisions 
of this Act so far as may be, apply in relation to the provisional Legislative 
Assembly as they apply in relation to the Legislative Assembly.] 

[a] Inserted by Act 29 of 1975. S. 10 (15-8-1975). 

OBJECTS AND REASONS .. 

Clause 10.— At present, the Administrator nominated by the Administrator. The new 
of Arunachal Pradesh is advised by a Pra- section 54A proposed to be inserted by this 
desh Council, constituted under the North clause seeks to provide that the Pradeiii 
Frontier Agency (Administration) Supple- Council shall function as the provisional 
mentary Regulation, 1971, and which con- Legislative Assembly of Arunachal Pradesh* 
sists of the two members of Parliament re- till the Assembly is constitute after elec* 
presenting Arunachal Pradesh. Vice-Presi- tions. The members of the Council, other 
dents of the five Zilla Parishads in the than the two meml^rs of Parliament; will 
Union territory, fifteen representatives elect- become members of the provisional Leglsla* 
ed by the members of the Zilla Parishads tive Assembly.—S. O. R. 
from among themselves and three persons 

55. Contracts and suits.— For the removal of doubts it is hereby declared 

that— 

(a) all contracts in connection with the administration of a Union territory 
are contracts made in the exercise of the executive power of the .) 
Union; 

Section 55 

(1) A Union Territory does not possess the 
chief attribute of a legal person to enter Into 
contracts in its own name or to Institute 
suits in its own name. A 1969 Delhi 246 
(253) : 1969 Lab IC 974 (DB). 

(2) Administration of Delhi has no 

powers to enter Into contract or to file suit 
in its own name. A 1969 Delhi 248 (253) l 

1909 Lab IC 974 (DB). 


(3) Secretary (Forest), who Is head of the 

Forest Department is competent to execute 
the contract of appointing counsel on be¬ 
half of Central Government. A 1967 Him Pra 
1 (3. 4). , , - 

(4) Section 80. Civil P. C. which spe^^ 
suits against Central Government and Stw 
Governments only dees not apply to a suit 
against the Government of India and in • 
Bidt which is to be hied against the Go^ 
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(b) all suits and proceedings in connection with the adminislrRtion of a 
Union territory shall be instituted by or against the Government of 

India. 

OBJECTS AND REASONS 

Clause 55.— The present Bill does not 
alter the relationship of the Union territories 
with the Union. To place the matter be¬ 
yond doubt, this clause seeks to make it 
clear that contracts, ;uits and proceedings 


in connection with administration of the 
territories are contracts made in exercise of 
the executive power of the Union and suits 
and proceedings instituted by or against the 
Government of India.—S. O. R. 


56. Power of President to remove difficulties.— If any difficulty arises 
relation to the transaction from the provisions of any of the laws repealed by 
this Act or in giving effect to the pn> visions of this Act and, m particular, 
in relation to the constitution of the Legislative Assembly for any Union 
territory, the President may by order do anything not inconsistent with the 
provisions of this Act. which appear to him to be necessary or expedient for 

the purpose of removing the difficulty. 

57. Amendment to certain enactments.— 


The enactments specified in 


the Second Schedule— 

(a) shall, together with all rules, notifications and orders made or issued 
thereunder, extend to and come into force in the Union territories of 
Goa, Daman and Diu, and Pondicherry; and 

(b) shall be subject to the amendments mentioned in the fourth column of 
the said Schedule. 

£2) All things done, and all steps taken, before the commencement of this 
Act in connection with the preparation or revision of electoral rolls for the 
purpose of elections to the House of the People from the Union rerntones of 
Goa, Daman and Diu, and Pondicherry, and to the Legislative Assembhes of 
those Union territories shall, in so far as they are in conformity with the 
provisions of the Representation of the People Act, 1950, as amended by this 
Act, be deemed to have been done in accordance with law. 

OBJECTS AND REASONS 


Clause 57.— The Second Schedule refer¬ 
red to in this clause makes consequential 
amendments in the Representation of the 
People Act, 1950, and the Representation of 
the People Act, 1951. The Schedule also 
seeks to amend section 15 of the States Re- 

58. Repeal and savings.— (1) The 
(a) the Territorial Councils Act, 


organisation Act, 1956. so as to include the 
Union territories of Dadra and Nagar Haven 
and Goa. Daman and Diu In the Western 
Zone and the Union territory of Pondi¬ 
cherry in the Southern Zone.—S. O. R. 


following laws are hereby repealed:— 


SeettoB 55 (contd.) 

emment of India under Section 55 a notice 
under S. 80 to the Secretary of the Central 
Government is not necessary. A 1975 
Gauhatl 37 (38, 39). 

(5) A suit based on a contract between the 
plaintiff and the Union Territory of Tripura 
was filed by the plaintiff against the Gov¬ 
ernment of India and the District Magistrate 
and C<Ae^r Tripura and the notice under 
Section 80. Civil P. C. wae served up<xi 
Chief Secretary and the Collector of Tripura 
only. It was contended that the notice under 
Seetim 80 was not served upon the Gov¬ 
ernment of India through proper person and 
hence the suit was nof maintainable. Held. 
M far aa the Govt, of India as a defen¬ 
dant wag concerned Section 80, Civil P. C. 
did not apply. But as the cause of action 
arose out of the affairs relating to the ad- 
-miniitraRon of the Union Territory of Tri¬ 
pura and aince Union Territory was a State 


according to Section 3 (58) of the General 
Clauses Act, 1897, the suit against Union 
Territory was covered by Section 80 (c) of 
Civil P. C. and a notice served on the Chief 
Secretary and Collector of the State of Tri¬ 
pura- was a sufficient conudiance with Sec¬ 
tion 80. A 1975 Gauhati 37 (39, 40). 

(6) Writ petition challenging order of dis¬ 
missal of public servant in Union territory 
is a proceeding within the meaning of the 
section — Government of India te a neces¬ 
sary party and must be impleaded. 1971 Lab 
IC 1589 (1590, 1591) (Tripura) •• (X979) 92 

Mad LW 676 (677, 678) (DB). 

Section 58 

(1) The provisions of Section 58 (2t apply 
only in the case of direct recruits or the 
employees appointed by the Council and not 
those employees who were with the Council 
on deputation on foreign service whether 
from the Secretariate or from the direc¬ 
torates or subordinate offices of the Ad- 
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(b) the Decree No. 46-2381, dated the 25th October, 1946, as subsequently 
amended, relating to the Representative Assembly of the State of 
Pondicherry; 

(c) the Decree No. 47-1490, dated the 12th August, 1947 as subsequently 
amended, relating to the setting up of a Council of Government in the 
State of Pondicherry; 

(d) the State of Pondicherry (Representation of the People) Order, 1955, in 
so far as it relates to the Representative Assembly of Pondicherry. 

(2) Notwithstanding the repeal of the Territorial Councils Act 1956,— 

(a) every officer and other employee of the Territorial Council of a Union 
territory serving under the Council immediately before such repeal 
shall become an officer or other employee of Government and shall be 
employed m connection with the administration of the Union territory 
with such designation as the Administrator may determine and shall 
hold office by the same tenure and at the same remuneration and on 
the same terms and conditions of service as he would have but for such 
repeal held the same and shall continue to do so unless and until such 
tenure, remuneration and terms and conditions are duly altered by the 
Administrator: 

Provided that— 

(i) the tenure, remuneration and terms and conditions of service of any 

such officer or other employee shall not be altered to his disad- 
vantage without the previous sanction of the Central Government; 

(ii) any service rendered by any such officer or other employee before 
such repeal shall be deemed to be service rendered in connection 
with the administration of the Union territory; 

Ciii) the Administrator may employ any such officer or other employee 
in the discharge of such functions as the Administrator may think 
proper and every such officer or other employee shall discharge 
those functions accordingly; 

(b) anything done or any action taken (including any notification, order, 
scheme, rule, form, notice or bye-law made or issued, any licence or 
permission granted) under the repealed Act shall in ^o far as it is not,, 
inconsistent vrith the provisions of this Act, continue in force unless.* 
and until it is superseded by anything done or any action taken in ac« ' 
cordance with law; 

(c) all debts, obligations and liabilities incurred, all contracts entered into 
and all matters and things engaged to be done by, with or for the 
Territorial Council before such' repeal shall be deemed to have been 
incurred, entered into or engaged to he done in exercise of the execu- 


Sectinn 58 (conld.) 

ministration. (1975) 2 Serv LR 856 (DB) 
(Him Pra),. 

(2) Seniority of Employee is one -of the 
terms and c'^nditions of service and therefore 
any deci.sion with regard to the alteration 
of the seniority working to the disadvantage 
of the employee could not be made by State 
Govt, without sanction of Central Govt. 
1980 Uab IC (NOC) 44 : (1979) 2 Serv LR 
693 (HP). 

(3) Three categories of employees were 
created in the enforcement of Territorial 
councils in Himachal Pradesh under S. 32 of 
the Territorial Councils Act (Act No. 103 of 
1650). They were:— 

(i) The staff of education and Medical De¬ 
partments transferred from the de¬ 
partments in question of the Himachal 
Pradesh Administration to Territorial 
Councils. 


(II) Officials borne on the stiwgth of thf 
Himachal.. Pradesh Administration 
cadre, but placed on deputation with¬ 
in Territorial Council. 

(ill) Official directly recruited to territo* 
rial council. 

After the passing of the Govt, of Unlqn 
Territories Act. S. 58 thereof became ap¬ 
plicable in the following way:—.. 

While all employees in category No. 1 be¬ 
came employees of Territorial Councils and 
as such, were entitled to the protection-of 
S. 58 and employees in category No. 3 also 
became entitled to protection of the section 
as they remained employees of the Territ^ 
rial Councils, employees of category 
No. 2 did not become employees of the Ter¬ 
ritorial Councils and did not become entifl- 
ed to protection of S. 58. 1980 Lab 1C 146 I 
1079 Sim LC 357 (DB) (HP). 
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\ n tive power of -the Unicm for the purposes of the administration of the 
Union territory; 

fd) all assessments, valuations, measurements or divisions made by the 
Territorial Council shall, in so far as they are not inconsistent with 
the ..provisions of this Act* continue in force unless and until they are 
superseded by any assessment, valuation, measurement or division made 
by the Administrator in accordance with law; 

■(fe)"®!! properties, movable and immovable, and all interests of whatsoever 
nature and kind, vested in the Territorial Council immediately before 
such re^al shall, with all rights of whatsoever description, used, en¬ 
joyed or possessed by that Council, vest in the Union for the purposes 

■ ■ of the -administration of the Union territory; 

‘ (f) all rates, taxes, cesses, fees, rents, fares and other charges which imme¬ 
diately before such repeal were being lawfully levied by the Territorial 
Council shall continue to be levied at the same rate at which they 
were being levied by the Council immediately before such repeal until 
provision to the contrary is made by law; 

(g) all rates, taxes, cesses, fees, rents, fares and other charges due to the 
Territorial Council immediately before such repeal shall be deemed to 

■ be due to the Union in connection with the administration of the 
Union territory; 

, (h) all suits, prosecutions and other legal proceedings, instituted or which' 
might have been instituted by or against the Territorial Council may 
be continued or instituted by or against the Government of India. 


THE FIRST SCHEDULE 
[See Sections 4 (a), 11 and 45 (4)] 
FORMS OF OATHS OR AFFifiMATIONS 


Form of Oath or Affirmation to be made by a Candidate for Election 

to the Legislative Assembly . , ^ 

■ •% A. B., having been nominated as a candidate to fill a seat in the Legislative 

do swear in the name of God 

Assembly of ... that I will bear true faith and al- 

solemly affirm j xu * t ^rsn ««- 

legiance to the Constitution of India as by law established and that I will up¬ 
hold the sovereignty and integrity of India.” 

t n 

<" • Form of Oath or Affirmation to be made by a Member of the 

Legislative Assembly of a Union Territory 
A. B., having been elected (or nominated) a member of the Legislative A»- 

. . do swear in the name of God 

jembly of .. ttiat I will bear true faith and aUe- 

glirnee to-the Constitution of India as by law established that 1 toII uphold t^ 
»>ve«ignty and integrity of India and that I wiU faithfully discharge the duty 

upo^,. which I am about to enter.” 

w ® 

ti Form of Oath of Office for a Member of the Council of Ministers 
^ of a Union Territory 

. do-swear in the name of God j * 

..... that I wBl bear true faith and al- 

irolemly affirm 

legiance to the Constitution of India as by law established, that 1 will uphold the 

and integrity of India, that I will faithfully and conscientiously dis- 
W dUtieB ns . a Minister for the Union territory of. and that I 
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will do right to all manner of people in accordance with the Constitution and the 
law without leer or favour, affection or ill-wlU,’* 

rv 

Form of Oath of Secrecy for a Member of the Council of Ministers ‘ 

of a Union Territory 

^ do swear In the name of God 

"T, A. that I will not directly or indirectly 

solemnly affirm 

CM^unlcate or reveal to any person or persons any matter which shall bo 
brought under my consideration or shaU become known to me as a Minister for 
Union Territory of...except as may be required for the due dis¬ 

charge of my duties as such Minister." 


THE SECOND SCHEDUIf 
(See Section 57) 

enactments amended 


Year 

1 


Number 
2 


Short title 
3 


Amendments 

4 





The Represent 
tation of the 
People Act, 
I960. 


In Section 4, in sub-sectiMi (1), the words 
''to Goa, Daman and Diu" shall be omitt¬ 
ed. 

In Section 13B, in sub-section (1) for the 
words "a Union territonr", the words '*the 
Union territory of Delhi" shall be su^ 
stituted. 


In Section 13D, In sub-sections (1) and (2), 
for the words "a Union territory", the 
words "the Union territory of Delhi" shall 
be substituted. 


1951 


49 • The Eet^esen- 
tation uf the 
People Act 
1651. 




In Section 27A.—• 

g ) sub-section ( 2 ) shall be omitted; 

1) for sub-section (4), the following sub* 
section shall be substituted, namely:-^ 

^(4) The electoral college for each of tlie 
Union territories of Himachal Pradesh, 
Manipxir, Tripura and Pondicherry shaU 
consist of the elected members of the 
Legislative Assembly constituted for that 
territory under the Government of Union 
Territories Act, 1963." 

2n the First Schedule,^ 

0) after the entry "24, (^a, Daman arid 
Diu...2", the entry "25. Pondicherry... 

' . 1" shall be inserted and the 

existing entry relating to North East 
Frontier Tract shall be renumbered as 
entry 26; 

(U) for the total, the following total shall 
be substituted, namely: — 

"Total . 508". 


9ee 


• •• 


In the Second Schedule, after entry 15 re¬ 
lating to Nagaland, the following entries 
shall be inserted namely:— 

"16. Hima^U Pradesh 

17. Manipur 

18. Tripura 

19. Goa, Daman and Dlu 

20. Pondicherry 

Fifth Schedule shall be omitted 
In Section 4, the words "to Goa, Daman and 
Dlu" shall be omitted; 


40 
30 
30 
30 
30". 


Di Section 15, in sub-section (2),— 

(I) for the words "the Governor" the 
words •‘toe Governor or Administrator, as 
the case may be" shall be substituted. 
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Year 
X 


Number 
2 


Short title 
3 


1600 


87 


The States Re¬ 
organisation 
Act. 1656. 


Amendments 
4 

(11) In the proviso, the words and figures 
"or under the provisions of Section (5) 
of the Government of Union Territories 
Act, 1963, as the case may be” shall be 
added at the end. 

tn Section 32, the words and figures “or 
tmder the provisions of the Government 
of Union Territories Act. 1963 as the case 
may be” shall be added at the end. 

In Section 36, in clause (a) of sub-sec. (2),— 
(i) the word "and” occurring after the 
figures "191” shall be omitted; 

(li) for the words and figure "Part TI of 
this Act” the words and figures "Part II 
of this Act. and Ss. 4 and 14 of the 
Government of Union Territories Act, 
1963” shall be substituted. 

In Section 55, the words and figures "or 
under the Government of Union Territo¬ 
ries Act, 1963. as the case may be”, shall 
be added at the end. 

In Section 100 in clause (a) of sub-sec. (1), 
after the words "this Act”, the words and 
figures ”or the Government of Union Ter¬ 
ritories Act, 1963,” shall be inserted. 

In Section 15 of the States Reorganisation 
Act, 1956,— 

(i) In clause (d). after the word "Maha¬ 
rashtra”, the words "and the Union 
territories of Dadra and Nagar Haveli 
and Goa. Daman and Diu” shall be in¬ 
serted; 

(ii) in clause (e). after the word "Kerala”, 
the words "and the Union territory of 
Pondicherry” shall be inserted. 
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[The] Government Savings Banb^ Act, 4873 
STATEMENT OF OBJECTS AND REASONS 


The object of thi.^ Bil!. which is founded 
on Statute 26 and ?7 Vic., c. 87, Sec 30. 
IS to legnlire the repnyment of monies 
deposited in Di.«;trlct Sa/inas Bonks by or 
on behalf cf minors, i e.. in the words of 
the Indian Succession Act, persons who 
have not completed the aae of eighteen 


Such deposits are often made by fathers 
on behalf of their minor children,' and 
hardship i.s sometimes caused by the im¬ 
possible.ty (as the law stands) of providing 
thereout for ‘he maintenance, clothing and 
education of these minors.'—Gazette of 
India. 1872, Part V. page 575 . 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


—Amended by Acts, XIII of 1916: XVII of 1917; 
1951; LXII of 1956; XLV of 1959. 


XVI of 1923; II of 1943; III 


-Adapted by A. O., 1937,■ A. C. A. O., 1948: A. L. O., W-M. 
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-Repealed in part by Acts XII of 1873; XVI of 1874; XII of 1891; XLV of 1959 
-Declared in force by Regns. Ill of 1872, 4 of 1936; 5 of 1936. 

COGNATE ACTS AND PROVISIONS 
Government Savings Certificates Act, 46 of 1959 . 


[THE] GOVERNMENT SAVINGS BANKS ACT. 1873 

(ACT V OP 1873)“ 


[28th January, 1873.1^*^ 


An Acl to amend the law relating to Government 
Preamble. 


Savings Banks. 


WHER^S it is expedient to amend the law relating to the payment of 
deposits in Government Savings Banks; It is hereby enacted a.s follows: 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1872, Pt. V, p. 573. 

The Act ha.-T been e,xtended to the new Provinces and Merged States by the 
Merged State.. (Laws) Act. 1949 (LIX of 1949), Section 3 (1-1-1950) and to the 
Union lerntones of Manipur and Tripura and Vindhya Pradesh by the Union Ter¬ 
ritories (Laws) Act, 1950 (XXX of 1950), S. 3 (16-4-1950). Manipur and Tripura are 
States now (see Act 81 of 1971) but Vindhya Pradesh now forms part of M. P. 
State —See Act 37 of 1956 S. 9 ( 1 ) (e). 


The Act has been declared to be in force In Santhal Parganas (now In Bihar 
State) see Sanlhal Parganas Settlement Regulation. 1872 (III of 1872), S. 3; Khond- 
mals District, (now in Orissa State) see Khondmals Laws Regulation, 1936 (IV of 
2936), S 3 and Sch.; Angul District, see Angul Laws Regulation, 1936 (V of 1936), 

S. 3 and Rch. This Regulation has now been repealed by Orissa Act 19 of 1967, ' 

S. 2 and Angul District is a sub-division of Dhankanal District. f 

It has been declared, by notification under the Scheduled Districts Act, 1874 . 
(XIV of 1874), S. 3 (a) to be in force in the following Scheduled Districts:— the 
Districts of Hazaribagh, Lohardaga, and Manbhum and Pargana Dhalbhum and . 

the Kolhan in the District of Singbhum, see Gaz. of Ind., 1881, Pt. I. p. 504. The 

District of Lohardaga (now called the Ranchi District, see Cal. Gaz. 1899, ’Pt. I, 
page 44) included at this time the District of Palamau separate , in 1894. AU 
these districts now form part of the State of Bihar. 

The Act was extended to the Union territory of Himachal Pradesh by Jj. P. 
A. L. O., 1948. H. P. is a ‘State’ from 2S-1-197I—See Act Ss’of 1970. ' " * 

The Act has now been extended to the Union territories of—. '' .. ,.J ‘ * 

(1) Dadra and Nagar Haveli by Hegn. 0 of 1963 (1-7-1865);^ .•- 


(2) Pondicherry by Regn. 7 of. 1963 (1-10-1^3);. 

(3) Laccadive, Minicoy and Amindivi Island (Now called Lakshdweep) . 
Regn. 8 of 1965 (1-10-1967).: 


' t 
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The Act has been extended to the Union territory of Goa, Daman and Dlu and 
enforced therein on and from 1-9-1962—See S.O. 2734 publishtd in Gas. oil Inct, 
1-9-1962, Pt. II. S. 3 (ii). Extra., p. 1991. 

PRE14MINARY 

1. Short title.— This Act may be called THE GOVERNMENT SAVr 
INGS BANKS ACT. 1873. 

Local extent. 

It extends to “[the whole of India * 

cj* • • • • •] 

[a] Substituted for "all the provinces of India” by A. L. O., 1950. 

[b] Words "except the State of Jammu and Kashmir” were omitted by the 
Jammu and Kashmir (Extension of Laws) Act, 1956 (LXII of 1956), Section 2 

and Sch. (1-11-1956). 

Commencement clause was repealed by the Repealing Act, 1874 (XVI of 
1874), Section 1 and Sch., Pt. I. 

•[2. Act not to apply to deposits in Anchal Savings Bank.— This Act 
shall not apply to any deposits made in the Anchal Savings Bank of the State 
of Travancore-Cochin, and, notwithstanding anything contained in this Act, 
any law in force in the said State immediately before the commencement of 
the Part B States (Laws) Act, 1951, relating to such deposits, shall contmua 
to apply thereto as if that law had not been repealed.] 

[al Inserted by the Part B States (Laws) Act. 1951 (III of 1951). Section 3 and 
Sch. Original Section 2 was repealed by the Repealing Act, 1873 (XII of 1873), 
Section 1 and Sch., Pt. II. 

[b] That is, 1st April, 1951 — See Gaz. of Ind., 1951, Pt. II. Sec. 3, page 354. 

3. Interpretation clause.— In this Act— , , t. u 

•♦depositor” means a person by whom, or on whose behalf, money has been 
heretofore, or shall be hereafter, deposited in a Government Savings 
Bank, and "deposit” means money so "deposited : _ ,. 

■("Secretary” means in the case of a Post Office Savings Bank, the Post¬ 
master-General appointed for the area in which the Savings Bank is 
situate], Hot if that area is in Pakistan, by the Postmaster-General for 
such area in India as the Central Government may by general or 
special order specify in this behalf]: 

<1"minor” means a person who is not deemed to have attamed his majority 

\mder the Indian Majority Act, 1875h ai.* a^i 

«f^prescribed” means prescribed by rules made under this Act.] 

[.] Substituted for the original definition by the Government Savmgs Bank (Am- 
endment) Act, 1923 (XVI of 1923), Section 2. 

fb] Inserted by A.C.A.O., 1948. „ a-* Tota /vttt nt 

(c] Substituted for the original deflnition by the Amending Act. 1916 (XIII oil 

1916), section 2 and Sch. ,.x ,««« /vt xr nf 

[d] Inserted by the Government Savings Banks (Amendment) Act, 1959 (XLV of 

’ 1959), section 2 (18-9-1959). 

DEPOSITS BELONGING TO THE ESTATES OF DECEASED PERSONS 

•[4. Nomination by depositor— (1) Notwithstanding anything contained 
In any law for the time being in force, or in any disposition, whether testa¬ 
mentary or otherwise, by a depositor in respect of his deposit, where a^ 
nominSion made in the prescribed manner purports to confer on any person 
"“wto receive the deposit on the death of the depositor the nommea 
ahall on the death of the depositor become entitled, to the exclusum of all 
other persons to be paid the deposit, unless the nomination is varied or can- 

oelled in the prescribed manner.___ 

Ib the dtetlmaa stMids fovAlR 

[Vol. 20] 4 A. M. 24 
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(2) Any nomination referred to in sub-section (1) shall become void if the 
nominee predeceases, or where there are two or more nominees, all the 
nommees predecease, the depositor. 

nominee is a minor it shall be lawful for the depositor to 
appomt in the prescribed manner any person to receive the deposit in the 
event of his death during the minority of the nominee.] 

[a] Sections 4 and 4A were substituted for the former S. 4, by the Government 
Savings Banks (Amendment) Act, 1959 (XLV of 1959), S. 3 (18-9-1959). 


i. in* depositor.— (1) If a depositor dies and there 

IS in force at the time of the death of the depositor a nomination in favour 
of any person, the deposit shall be paid to the nominee. 

(2) Where the nominee is a minor, the deposit shall be paid— 

(a) in any case where a person has been appointed to receive it under sub¬ 
section (3) of section 4, to that person; and 

(b) where there is no such person, to the guardian of the minor for the 
use of the minor. 

(3) Where a deposit is payable to two or more nominees and either or 

any of them is dead, the deposit shall be paid to the surviving nominee or 
nommees. 


V.- ® depositor dies and there is no nomination in force at the time of 

h:s death and probate of his will or letters of administration of his estate or 
a succession certificate granted under the Indian Succession Act, 1925, is not 
within three months of the death of the depositor produced to the Secretary 
of the Government Savings Bank in which the deposit is, then— 

(a) if the deposit does not exceed five thousand rupees, the Secretary may 

pay the same to any person appearing to him to be entitled to receive 
it or to administer the estate of the deceased; and ' 

(b) within the aforesaid limit of five thousand rupees, any officer employ¬ 
ed in the management of a Government Savings Bank who is em¬ 
powered in this behalf by a general or special order of the Central 
Government may, to the extent to which he is empowered by such 
order and subject to any general or special orders of the Secretary in 
this behalf, pay the deposit to any person appearing to him to be en¬ 
titled to receive it or to administer the estate. 

(5) Nothing contained in this section shall be deemed to require any per¬ 
son to accept payment of a deposit, which is a time deposit, before it has 
become due.] 

[a] See Note under Section 4. 


OBJECTS AND REASONS 


^ ’'Under Section 4 of the Government Sav¬ 
ings Banks Act. 1873 deposits in a Govern¬ 
ment Savings Bank belonging to the estate 
of a deceased person are payable to his 
legal heirs on production of probate of his 
will or letters of administration of his estate 
or a succession certificate granted under the 
Indian Succession Act, 1925; but if the de¬ 
posit does not exceed Rs, 5,000 and any of 
the documents referred to above is not pro¬ 
duced within a period of three months of 
the death of the depositor, payment can 
bo paid by the postal authorities to any 
person appearing to them to be entitled to 


receive it or to administer the estate of the 
deceased. 

2. Suggestions have been made from 
time to time that, as the production of legal 
proof of succession Involves considerable de¬ 
lay and expense, the depositors may be al¬ 
lowed the right to nominate a person or 
persons to receive the amounts due to the 
deceased depositors without the production 
of legal documents. This Bill, accordingly, 
seeks to allow nomination facilities to the 
depositors in the (Sovemment Savings Bank 
by amending the Savings Banks Act, 1873.”— 
S. O. R., Gaz. of Ind., 1959, Extra, Pt. II, Sec¬ 
tion 2, page 865. 



Section 4-A 

(1) Where 'A’ had deposited the amount in 
Post Office Saving Bank and nominated 
B as his nominee to receive the amount in 
the event of his death, 'B’ would be enti¬ 


tled to receive the amount on the death of 'A' 
but he would not be entitled to retain it far 
his own use. Therefore he would be liable 
to pay same to the true heirs of 'A’. 1982 

UPLT (NOC) 28. 
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Payment to be a discharge.— ®[Any payment made in accordance with 
the foregoing provisions of this Act] shall be a full discharge from all further 
liability in respect of the money so paid: 

Savings of right of executor. 

But nothing herein contained precludes any executor or administrator, or 
other representative of the deceased, from recovering from the person re¬ 
ceiving the same the amoimt remaining in his hands after deducting the 
amount of all debts or other demands lawfully paid or discharged by him in 
due course of administration. 

Saving of right of creditor. 

And any creditor or claimant against the estate of the deceased may re¬ 
cover his debt or claim out of the money paid under this Act, b[* •**•=» | 
to any person, and remaining in his hands unadministered, in the same man¬ 
ner and to the same extent as if the latter had obtained letters of admini.stra- 
tion of the estate of the deceased. 

[*] Substituted for the words "such payment”, by the Government Savings Banks 
(Amendment) Act, 1959 (45 of 1959), S. 4 (18-9-1959). 

[b] Words "or Act No. 26 of 1855” were omitted, ibid. 

6. Security for due administration.— The Secretary of any such Bank 
®[or any officer empowered ^[under sub-section (4) of Section 4A] ] may take 
such security as he thinks necessary from any person ®[to whom he pays any 
money under sub-section (4) of Section 4A) for the due administration of the 
money so paid, 

and he may assign the said security to any person interested in such ad¬ 
ministration. 

[a] Inserted by the Government Savings Banks (Amendment) Act, 1923 (16 of 
1923), Section 4. 

[b] Substituted for "under Section 4”, Ibid, 1959 (45 of 1959), Section 5. 

[c] Substituted for "to whom he pays any money under Section 4”, Ibid. 

7. Power to administer oath.— For the purpose of ascertaining the right 
of the person claiming to be entitled as aforesaid, the Secretary of any such 
Bank *[or any officer empowered 'funder sub-section (4) of Section 4-A]] 
may take evidence on oath or affirmation according to the law for the time 
being relating to oaths and affirmations. 

Penalty for false statements. 

Any person who, upon such oath or affirmation, makes any statement 
which is false, and which he either knows or believes to be false or does not 
believe to be true, shall be deemed guilty of an offence under Section 193 of 
the Indian Penal Code. 

[a] Inserted by the Government Savings Banks (Amendment) Act, 1923 (16 of 
1923), S. 4. 

[b] Substituted for the words "under Section 4” ibid, 1959 (45 of 1959), S. 8 

(18-9-1959). 

8. Deposit when excluded in computing court-fees.— Where the amount 
of the deposit belonging to the estate of a deceased depositor does not ex¬ 
ceed *[three thousand rupees,] such amount shall be excluded in computing 
the fee chargeable, under the Court-fees Act, 1870, on the probate, or letters 
of administration, or certificate (if any), granted in respect of his property: 

Provided that the person claiming such probate or letters or certificate 
shall exhibit to the Court authorized to grant the same a certificate of the 


Seeiloo 5 

^(1) Words "other representative of deceas- testamentary heirs of deceased. 1982 UPLT 
ed ip S. 6 include all testamentary and non- <NOC) 28. 
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amount of the deposit in any Government Savings Bank belonging to the 
estate of the deceased. Such certificate shall be signed by the Secretary of 
such Bank, and the Court shall receive it as evidence of the said amount. 

[a] Substituted for "one thousand rupees”, by the Government Savings Tiawiny 
(Amendment) Act, 1917 (17 of 1917), Section 2. 

9. Act not to apply to deposits belonging to estates of European soldiers 
tor deserters.— [Omitted by the Government Savings Banks (Amendment! 
Act, 1959 (45 of 1959), Section 7 (18-3-1959).] 

DEPOSITS BELONGING TO MINORS 

10. Payment of deposits to minor or guardian.— Any deposit made by, 
or on behalf of, any minor, may be paid to him personally, if he made de¬ 
posit, or to his guardian for his use, if the deposit was made by any pers(xi 
other than the minor, together with the interest accrued thereon. 

The receipt of any minor or guardian, for money paid to him under this 
section, shall be a sufficient discharge therefor. 

11. Legalization of like payments heretofore made.—[Omitted by the 
Government Savings Banks (Amendment) Act, 1959 (45 of 1959), S. 7 (18-9-; 
1959). ] 

DEPOSITS BELONGING TO LUNATICS 

12. Payment of deposits belonging to lunatics.— If any depositor be¬ 
comes insane or otherwise incapable of mana^ng his affairs, 

and if such insanity or incapacity is proved to the satisfaction of the 
Secretary of the Bank in which his deposit may be, 

such Secretary may, from time to time, make pa 3 rments out of the depoeifi 
to any proper person, 

and the receipt of such person, for money paid tmder this section, shall be 
a sufficient discharge therefor. 

Where a committee or manager of the depositor’s estate has been duly ai>- 
pointed, nothing in this section authorizes payments to any person other than 
such committee or manager. , 

DEPOSITS MADE BY MARRIED WOMEN 

13. Payment of married women’s deposits.— Any deposit made by or on 
behalf of a married woman, or by or on behalf of a woman who afterwards 
marries, may be paid to her, whether or not ^[section 20 of the Indian Suc¬ 
cession Act, 1925] applies to her marriage; and her receipt for money paid 
to her under th’s section shall be a sufficient discharge therefor. 

[a] Substituted for "the Indian Succession Act, 1865, Section 4", by the Government 
Savings Banks (Amendment) Act, 1959 (45 of 1959), S. 8 (18-9-1959). 

•[MISCELLANEOUS] 

Protection of action taken in good faitb.— No suit or other legal 
proceeding shall lie against the Secretary or any other officer of the Govern¬ 
ment in respect of anything which is in good faith done or intended to be 
done under this Act.] 

[a] Substituted for the heading "Rules” by the Government Savings Banks (Ann 
endment) Act, 1959 (45 of 1959), S. 9 (18-9-1959). 

[b] Sections 14 and 15 were substituted for the former S. 14, ibid. 

•[15. Power to make rules.— (1) The Central Government may, by noti¬ 
fication in the Official Gazette, make rules Mfor carrying out the purposes o£ 
this Act 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, name^ 

ly: — 

(a) the persons by whom and the terms and ctmditions subject to whlcfc 
deposits may be made in a Government Savings Bank; 
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(b) the maximum limits of deposits and the conditions as to interest or dis¬ 
count relating to deposits generally, or any class of deposits m parti-. 

cular; 

(c) the non-accrual of interest on deposits when the maximum limits are 

exceeded and the recovery of any interest paid in excess in the same 
manner as an arrear of land revenue or in any other manner; 

(d) the persons to whom and the manner in which deposits may be paid; 

(e) the form of nominations, the manner in which, the persons in whose 

favour and the conditions and restrictions subject to which, nomina¬ 
tions may be made and the registration of nominations; 

(f) the variation or cancellat'on of nominations; 

(g) the fees that may be levied for registration of nominations and for 
variation or cancellation thereof; 

(h) the manner in which any person may be appointed for the purpose of 
sub-section (3) of section 4. 

(3) Every rule made under this section shall be laid as soon as may be 
after it is made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or m two 
successive sessions, and if before the expiry of the session in which it is so 
laid or the session immediately following, both Houses agree m making any 
modification in the rule or both Houses agree that the rule shou d not ^ 
made, the rule shall thereafter have effect only m such modified form or ^ 
of no effect, as the case may be: so however that any such modification or 
annulment shall be without prejudice to the validity of anything previously 

done under that rule.] 

(a] See Note (b) under S. 14. 

[b] For Post Office Savings Banks Rules. 19fiS, made under this ^ 

^ of ind 25-1-1965. Pt. 11. Section 3 (i), Ext., page 35. (Amended by G. S. R. 
495 of 1965 dated 25-3-1965). Rules in force before the commencement of 
these rilS; L. 1-3-1965. and the Post Office Savings Banks (NommaUon) 
Rules, 1960 are repealed by these Rules. 
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statement of objects and reasons 


*THe Post Office National Savings Certi- 

Icatee Ordinance, 1944 (42 of 1^44\ 1^''® 
inder Section 72 of the Ninth Schedule to 
he Government of India Act, 1935, as ori^- 
lally macted and continued in force oy 
drtue of the provisions of the 
3uma (Emergency Provisions) Act, 1940 W 
md 4-Geo. 8. Ch. 331 regulates the ^le and 
Uschar^ of National Savings Certificates 


Issued through the Post Office. Suggesfions 
have been made from time to time that as 
the production of legal proof of succession 
Involves considerable delay and expense, the 
holders of savings certificates may be allow¬ 
ed the right to nominate one or rnore per¬ 
sons to receive the amounts due in resort 
of such certificates in the event of their 
death without the production of succession 
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certificate or other proof of title. In seek- 

Ordinance for the above 
purpose, opportunity is taken to replace it 
by an Act of Parliament replace it 

«nnlfT^® ^certificates to which the Ordinance 
applies are at present being issued and 
discharged only through Post Office It is 
however, becoming increasingly necessary 
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that facilities should be provided for the cai® 

than the Post Offices as weU. The BiU as 
framed ^mU now enable the Government 
to prescribe suitable authorities for the sale 

certificates.»-Gaz ^ 

Ind., Extra, 27-8-1959. PL II, Section 2. pa^ 


COGNATE ACTS AND PROVISIONS 
Government Savings Banks Act, V of 1873. 

[THE] GOVERNMENT SAVINGS CERTIFICATES ACT 1959 

(ACT XLVI OF 1959)<‘ ' 

“ --P-t of Government Savings Certi- 
as fonows:!”"'*''' P-Iian,ent in the Tenth Year of the Republic of India 

extended to the Union territories of- • 

.) pond7chTr^/rLr.'if‘’^s^T..i, f' —>•• 

Amindivl islands (Now called Lakshadweep) by 
Sn Of fnd., ,963. Pt. Sec- 

C^RTmCATES Act ^ 9 . 

may by notSleatZ^intL tfficiaTGa“eL^®appolL.a‘^® 

emmen “may!*by LotificatiTO*L°thr^®^ certificates bas the Central Gov- 
fa] 1st August 1960 f a Gazette, specify in this behalf. 

^ tion 3 li), page 968. “ appointed-sce Gaz. ot Ind., I960. Pt. II, Sec- 

tags certificate" P^ge 553; to Nation^ Sav-' 

p?29 ‘ - 'B8B- P‘- G. S. 3 (i). Ext. 

fal ^ unless the context otherwise requires.— 

maiorttv*”^^* tt “ “oX deemed to have attained his 

majority under the Indian Majority Act, 1875; 

( ) prescribed means prescribed by rules made under this Act; 

^ certificate” means a savings certificate to which this Act ai>- 

by^peTati^^T/ include a transfer 

transfer of savings certificates.— Notwithstanding any- 

Ss T ^ «« transfer of 

Act fhali before or after the commencement of this 

writing ^ the previous consent in 

writing of prescribed authority. 

4. Holdings by or on behalf of minors.— Notwithstanding any provision 
m any law for the time being in force,— provision 

(a) a mmor may apply for and hold savings certificates and any other per¬ 
son may apply for and hold savings certificates on behalf of a minor; 


V 



(The] Government Savings Certificates Act| 1959 [Ss 5-7] 375 

(b) where any savings certificate is held by or on behalf of a minor, the 
minor shall, whether the savings certificate was applied for and issued 
before or after the commencement of this Act, be bound by the provi- 
tions of this Act and of any rules made thereunder applicable to such 
savings certificates and by the terms of any declaration made by the 
applicant for the savings certificate in pursuance of the said rules. 

5. Payment where certificate is held by or on behalf of a minor.— Pay¬ 
ment of the sum for the time being due on a savings certificate held by or 
on behalf of a minor may be made— 

(a) to him personally, if he himself applied for the savings certificate, or 

(b) for the use of the minor, if the application for the savings certificate 
was made by any person other than the minor,— 

(1) to any such person, being a parent of the minor or guardian of his 

property, as may be specified in that behalf in the form of appli¬ 
cation; 

(ii) if no such person has been specified, to any guardian of the pro¬ 
perty of the minor appointed by a competent court, or where no 
such guardian has been so appointed, to either parent of the minor, 
or where neither parent is alive, to any other guardian of the 
minor. 

B. Nomination by holders of savings certificates.— (11 Notwithstanding 
anything contained in any law for the time being in force, or in any dis¬ 
position, testamentary or otherwise in respect of any savings certificate, where 
a nomination made in the prescribed manner purports to confer on any per¬ 
son the right to receive payment of the sum for the time being due on the 
savings certificate on the death of the holder thereof and before the matu¬ 
rity of the certificate, or before the certificate having reached maturity has 
been discharged, the nominee shall, on the death of the holder of the savings 
certificate, become entitled to the savings certificate and to be paid the sum 
due thereon to the exclusion of all other persons, unless the nomination is 
varied or cancelled in the prescribed manner. 

(2) Any nomination referred to in sub-section (1) shall become void if the 
nominee predeceases, or where there are two or more nominees all the no¬ 
minees predecease, the holder of the savings certificate making the nomina- 

tion. 

(3) Where the nominee is a minor, it shall be lawful for the holder of 
the savings certificate making the nomination to appoint in the prescribed 
manner any person to receive the sum due thereon in the event of his death 
during the minority of the nominee. 

(4) A transfer of a savings certificate made in the prescribed manner 
shall automatically cancel a nomination previously made: 

Provided that where a savings certificate is held by or on behalf of any 
person as a pledgee or by way of security for any purpose, such holding 
shall not have the effect of cancelling a nomination but the right of the no¬ 
minee shall be subject to the right of the person so holding it. 

7. Payment on death of holder.— (1) If the holder of a savings certifi¬ 
cate dies and there is in force at the time of his death a nomination in 
favour of any person, payment of the sum due thereon shall be made to the 
nominee. 

(2) Where the nominee is a minor, payment of the sum due thereon shall 
be made— 

(a) in any case where a person has been appointed to receive it under sub¬ 
section (3) of Section 6, to that person, and 

(b) where there is no such person, to any guardian of the property of the 
minor appointed by a competent court, or where no such guardian has 
been so appointed, to either parent of the minor, or where neither 
parent is alive, to any other guardian of the minor. 
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(3) Where the sum due on a savings certificate is payable to two or more 
nominees, and either or any of them dies, the sum shall be paid to the sur¬ 
viving nominee or nominees. 

(4) If a person dies and is at the time of his death the holder of a sav¬ 
ings certificate and there is no nomination in force at the time of his death 
and probate of his will or letters of administration of his estate or a succes¬ 
sion certificate granted under the Indian Succession Act, 1925, is not within 
three months of the death of the holder produced to the prescribed authority, 
then, if the sum due on the savings certificate does not exceed five thousand 
rupees, the prescribed authority may pay the same to any person appearing 
to it to be entitled to receive the sum or to administer the estate of the der 
ceased. 

(5) Nothing contained in this section shall be deemed to require any 
person to receive payment of the sum due on a savings certificate before it 
has reached maturity or otherwise than in accordance with the terms of the 
savings certificate. 

8. Payment to be a full discharge.— (1) Any payment made in accord¬ 
ance with the foregoing provisions of this Act to a minor or to bis parent or 
guardian or to a nominee or to any other person shall be a full discharge 
from all further liability in respect of the sum so paid 

f2) Nothing in sub-section (1) shall be deemed to preclude any executor 
or administrator or other representative of a deceased holder of a savings 
certificate from recovering from the person receiwng the same under Sec¬ 
tion 7 the amount remaining in his hands after deducting the amount of all 
debts or other demands lawfully paid or discharged by him in due coiuse of 
administration. 

(3) Any creditor or claimant against the estate of a holder of a savings 
certificate may recover his debt or claim out of the sum paid under this Act 
to any person and remaining in his hands unadmmistered. in the same man¬ 
ner and to the same extent as if the latter had obtained letters of administra-, 
tion to the estate of the deceased. 

9. Security for due administration.— The prescribed authority may take 
such security as it th’nks necessary from any person to whom any money is 
paid under sub-section (4) of Section 7 for the due administration of the 
money so paid and may assign the said security to any person interested in 
such administration. 

10. Power to administer oath.— fll For the purpose of ascertaining the 
r;ght of a person claiming to be entitled to payment under sub-section (4) of 
Section 7, the prescribed authority may take evidence on oath or affirmation 
according to the law for the time being in force relating to oaths and affir¬ 
mations. 

(2) Any person who upon such oath or affirmation makes any statement 
wh’ch is false and which he either knows or believes to be false or does not 
believe to be true shall be deemed guilty of an offence imder Section 193 of 
the Indian Penal Code. 

11. Protection of action taken in good faith.— No suit or other legal 
proceeding shall lie against any officer of the Government or any prescribed 
authority in resuect of anything which is in good faith done or intended to 
be done imder this Act. 

4 

12. Power to make rules.— fH The Central Government may, by nott- 
fi ration in the Official Gazette, make rules^ to carry out the purposes of 
this Act. 

(2) In particular and without prejudice to the generality of the forego-? 

ing power, such rules may provide for— 

(a) the form of aoplioatiop for savings certificates and the issue and dis-r 

charge of such certificates; 
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(b) the maximum limits of holdings; 

(c) the conditions as to payment of interest or discount relating to any 

class of savings certificates and the recovery of any interest paid on 
i • any amount held in excess of the maximum limits in the same manr 
ner as an arrear of land revenue or in any other manner; 

(d) the transfer and conversion of savings certificates and the fees to be 
levied in respect thereof; 

(e) the replacement of savings certificates mutilated, lost or destroyed and 
the fees payable in respect thereof; 

(f) the form of nominations, the manner in which and the conditions sul> 

ject to which nominations may be made and the registration of nomir 
nations; 

(g) the manner in which any person may be appointed for the purposes of 
sub-section (3) of Section 6; 

(h) the variation or cancellation of nominations and the registration of 
such variations or cancellations; 

(i) the fees that may be levied for registration, variation or cancellation 

of nominations; 

fj) any other matter which has to be, or may be, prescribed. 

(3) Every rule made under this section shall be laid as soon as may be 
after it is made before each House of Parliament while it is in session for a 
total period of thirty days which may be comprised in one session or in two 
successive sessions, and if before the expiry of the session in which it is so laid 
or the session immediately following, both Houses agree in making any modi¬ 
fication in the rule or both Houses agree that the rule should not be made, 
the rule shall thereafter have effect only in such modified form or be of no 
effect, as the case may be, so however that any such modification or annul¬ 
ment shall be without prejudice to the validity of anything previously done 

under that rule. 

[al For Government Savings Certificates Rules 1965. see Gaz. of Ind., 1965. Pt. TT, 
Sec. 3 (i), Ext., p. 645. For National Savings Certificates (first Issue) Rules, 
’ 1965, see ibid, page 132; for the Government Savings Certificates (Fixed 

Deposit) Rules, 1968. see Gaz. of Ind., 1968, Pt. 11. Section 3 (i), Ext.. 
for Post Office Savings Certificates Rules, I960, see Gaz. of Ind., 1960, Pt. I, 

Section 3 (i), p. 968. 

' 13. Repeal and savings.— (1) The Poet Office National Savings Certifii 

cates Ordinance, 1944, is hereby repealed. 

(2) Notwithstanding the repeal of the said Ordinance, any rules made 
or deemed to have been made or anything done or any action taken in exer¬ 
cise of any of the powers conferred by or under the said Ordinance shall be 
deemed to have been made, done or taken in exercise of the powers confer¬ 
red by or under this Act. as if this Act were in force on the day on which 
such rules were made such thing was done or such action was taken. 


(THE] GOVERNMENT SEAL ACT, 1862 


(ACT in OF 1862) 

(The text of the Act printed here is as on 31-8-1982.] 


STATEMENT OF OBJECTS AND REASONS 


"Legislation on this subject was originally 
suggested in order to meet a difficulty re¬ 
specting the seal to be used under Act 19 
of 1838 (for the registration of Coasting 
Vessels in the Bombay Presidency) Sec. 8 
of that Act requires that Certificates of Re- 
gistry '’shall be sealed with the seal of the 


East India Company”, and the Government 
of Bombay were advised by their Law Of¬ 
ficers that no other seal could properly be 
used for such Certificates until some Act 
should be passed "prescribing the seal to 
be used in lieu of the seal of the East India 
Company.” _^ 


**A” in the cltatlona stands for AIR 
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Before the present Bill was drafted, a 
further reference was made on the general 
question by the Government of India to the 
Advocate-General of Bengal. That officer 
(Mr. Ritchie) expressed his concurrence in 
the opinion given in Bombay. He did not 
doubt that Certificates of Registry, for in¬ 
stance. would be valid, though sealed with 
the East India Company's seal subsequently 
to the transfer of the Government to the 
Crown. But it would, he observed, at all 
events be more seemly to substitute some 
other seal for the future. This could not, 
he added, be properly done withouf the 
authority of the Legislature; and he sug- 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATIOI*^ 

'—Short title given by Act 14 of 1897. 

—Adapted by A. O.. 1937, A. C. A. O., 1948. 

■—Declared in force by Act 15 of 1934 . 

‘-Extended by Acts 59 of 1949: 30 of 1950; Regns. 6 of 1963; 7 of 1963; 8 of 1965. 

'-Extended in Bombay by Bom. Act 4 of 1950. 

—Extended in Punjab by Punj. Act 5 of 1950. 


[The] Government Seal Act, 1862 

gested that any enactment which might be 
drafted for the purpose should be so drawn 
as to have a general application, and should 
not be limited to the Government of Bom¬ 
bay alone. 

The present Bill has. therefore, been 
made applicable to all cases in which the 
use of the seal of the East India Company 
is prescribed by any Indian Regulation or 
Act But it does not affect the use of that 
seal or of the seal of the Secretary of 
State or of the Members of his Council 
under any English Statute.”— Calcutta 
Gazette, 1862. page 468. 


[THE] GOVERNMENT SEAL ACT. 1862* 

(ACT m OF 186^*> 


[28th February, 1862.1 

An Act to amend the law relating to the use of a Government Seal. 
Preamble. 


WHEREAS it is expedient to adapt the law relating 
Government seal to the present form of the Government 
acted as follows :_ 


to the use of a 
in India; It is em 


Seal to be used instead of seal of East India Company, 

^ required by any Regulation of a Local Government or 
oy lany Act of the Central Legislature] that the seal of the East India 
company shall be affixed on behalf or by the authority of the Government 
to any mstrument or document, it shall be lawful, if the seal is to be affix- 
ed on behalf or by the authority of a ^fState Government] to affix in lieu 
dfo* ^ India Company a seal bearing the designation of such 

[State Government] or, if the seal is to be affixed on behalf or by the au- 
thonty of the ®ICentral Government] a seal bearing t[the inscription ’’Gov- 
erament of India” s[* • •]] instrument or document so sealed 

shall to all intents and purposes be as valid and effectual as if the seal so 
used had been that of the East India Company. 

[«] Short title was given by the Indian Short Titles Act, 1897 (14 of 1897).. 

[b] For Statement of Objects and Reasons, see Calcutta Gazette. 1862, page 466. 

The Act has been declared to be in force in the former British India, except 
Scheduled Districts, by the Laws Local Extent Act. 1874 (15 of 1874), Section 3. 

It has been declared, by notification under Section 3 (a) of the Scheduled 

Districts Act 1874 (14 of 1874). to be in force in the following Scheduled Districts, 
namely:— 


We.st Jalpaiguri and the Western Davars—See Gazette of Ind., 1881, Pt. I, 
page 74. 

The Districts of Hazaribagh, Lohardaga (now the Ranchi District, see Calcutta 
Gazette, 1899, Pt. I, page 44), and Manbhum. and Pargana Dhalbhum and the 
Kolhan in the District of Singhbhum—See Gazette of India, 1881, Pt I, page 504. 
(All these are in Bihar State now.) 
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The Scheduled Districts In Ganjam and Vizagapatam—See Gazette of India. 
1898, Pt. I, page 870. (Ganjam District forms part of Orissa State now and 
Vizagapatam that of Andhra Pradesh). 

The Scheduled portion of the Mirzapur District—See Gazette of India, 1879, 
Pt. I, page 383. (Now In U. P.) 

Jaunsar Bawar—See Gazette of India, 1879, Pt. I. page 382. (Now in tJ. P.) 

Assam [except the North Lushai Hilla (Now Mizoram)]—See Gazette of India. 
1897, Pt. I. page 299. 

It has been extended, by notification under S. 5 of the last-mentioned Act. to 
the Scheduled Districts of Kumaon and Garhwal, see Gazette of India, 1876, Pt. I. 
page 608. (Now in U. P.) 

It has been declared, by notification under S. 3 (b) of the same Act, not to 
be In force In the Scheduled District of Lahaul, see Gazette of India, 1886, Pt. I, 
page 306. (Now in Himachal Pradesh). 

It has been extended to the new States and merged States by the Merged 
States (Laws) Act, 1949 (59 of 1949). Section 3 (1-1-1950), and to the Union terri¬ 
tories of Manipur, Tripura and Vindhya Pradesh by the Union Territories (Laws) 
Act, 1950 (30 of 1950), Section 3 (16-4-1950). Manipur and Tripura are States 
now while Vindhya Pradesh has merged with the State of Madhya Pra¬ 
desh—See Acts 81 of 1971, Ss. 4, 5 and 37 of 1956, S. 9 (1) (e). 

It has also been extended to the States Merged in the State of— 

Bombay, see Bombay Act 4 of 1950 (Now divided into Gujarat and Maha¬ 
rashtra — Act 11 of 1961). 

Punjab, see Punjab Act 5 of 1950 (Punjab and Haryana now Act 31 of 1966). 

[c] Substituted for "any Act of the Governor-General of India in Council” by 
A. O., 1937. 

[d] Substituted for "Provincial Government” by A. L. O., 1950. 

[e] Substituted for "Government of India” by A. O., 1937. 

[f] Words 'the inscription "Government of India” or "Government of the Fede¬ 
ration of India”, were substituted for 'the inscription "Government of India” ’ 
by A. O., 1937. 

[g] Words "or Government of the Federation of India” were omitted by A. O.. 
1948. 


THE] GOVERNMENT TRADING TAXATION ACT, 1926 

(ACT in OF 1926) 

(The text of the Act printed here is as on 31-5-1982.] 
STATEMENT OF OBJECTS AND REASONS 


”One of the Resolutions of the Imperial 
' Economic Conference, 1923, was to the ef¬ 
fect that the several Parliaments of Great 
Britain, the Dominions and India should be 
insdted to enact at the earliest opportunity 
a declaration that the general and parti¬ 
cular provisions of its Acts or Ordinances 
Imposing taxation shall be deemed to ap¬ 
ply to any commercial or Industrial enter¬ 
prise carried on by or on behalf of any 
other Buch Government in the same man- 

act how affected by 

^Adapted by A. C. A. 0-> 1948; A. L. 

—Amended by Acts 33 of 1950; 41 of 

—Extended by Acts 59 of 1949; 67 of 
Regulation 3 of 1963. 

^ —Extended in Punjab by Punj. Act 5 


ner in all respects as if it were earned on 
by or on behalf of a subject of the British 
Crown. This resolution has been accepted 
by the Government of India and the pre¬ 
sent Bill has been drawn up in order to 
give effect to it. The Bill follows, with 
suitable modifications, the wording of Sec¬ 
tion 25 of the British Finance Act. 1925 (15 
and 16 Geo V, Chap. 36).” — Gazette of 
India, 1925, Part V, page 227, 

SUBSEQUENT LEGISLATION 

O., 1950. 

1954. 

1949; 30 of 1950; 33 of 1050; 41 of 1954; 
of 1950. 
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[Ss 1-2] [The] Government Trading Taxation Act, 1926 

^ [THE3 GOVERNMENT TRADING TAXATION ACT, 1926 

(ACT in OF 1926)“ 

(24th February, 1926.] 


An Act to determine the liability of certain Governments to 
taxation • •] in respect of trading operations. 

WHEREAS it is expedient to determine the liability to taxation for the 
time being in force * •] of the Government of any part of His 

Majesty’s Dominions, *^[* • •] **[ • •] in respect of any trade or busi-; 

ness carried on by or on behalf of such Government; 

It is hereby enacted as follows 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1925, Pt. V, page227, 

The Act has been extended to the new Provinces and Merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the Union terri¬ 
tories of Manipur and Tripura by the Union Territories (Laws) Act, 1950 (30 of 
1950), S. 3 (16-4-1950). Manipur and Tripura are now States (Act 81 of 1971) but 
Vindhya Pradesh to which this Act was also extended by Act 30 of 1950 is now a 
part of M. P. State—See Act 37 of 1956, Sec. 9 (1) (e). It has been extended to 
all the Merged States by Taxation Laws (Extension to Merged States and Amend¬ 
ment) Act, 1949 (67 of 1949), S. 3 (31-12-1949). It has been extended to the Merg¬ 
ed States in Punjab by Punj. Act 5 of 1950. 

This Act had been extended to the whole of India except the State of Jammu 
and Kashmir by the Opium and Revenue Laws (Extension of Application) Act, 
1950 (33 of 1950), S. 2 (18-4-1950). It has now been extended to the State of 
Jammu and Kashmir by the Taxation Laws (Extension to Jammu and Kashmir) 
Act. 1954 (41 of 1954), S. 2 (8-10-1954). 

The Act has been extended to the Union territories of Dadra and Nagar 
Haveli, Goa, Daman and Diu; and Pondicherry, with effect from 1-4-1963 by the 
Taxation Laws (Extension to Union Territories) Regulation, 1963 (No. 3 of 1963). 

[b] Words "in the Provinces of India" were omitted by A. L. O., 1950. 

[c] Words "exclusive of India” were omitted, ibid. 

[d] Words "or the Government of any Acceding State or other Indian State" 
v'ere omitted by Opium and Revenue Laws (Extension of Application) Ac^ 
1950 (33 of 1950), Section 2 and Schedule (18-4-1950). 

1. Short title and commencement.— (1) This Act may be called THE 
GOVERNMENT TRADING TAXATION ACT, 1926. 

(2) It shall come into force on such date * as the ^Central Government} 
niay, by notification in the '[Official Gazette], appoint 

[a] The Act came into force on 1-4-1928. see Gaz. of Ind., Extra., 1926, page 60. 

[b] Substituted for "Governor-General in Council” by A. O., 1937. , , , . 

[c ] Substituted for "Gazette of India”, ibid. ' 

2. Liability of certain Govmments to taxation in respect of trading 
operations.— (1) Where a trade or business of any kind is carried on by or 


Section 1 

(1) The Act is not ultra vires of Govern¬ 
ment of India. A 1941 Bom 93 (94) (DB). 

Section 2 

(1) The Act renders the Income, profits 
or gains of business received in British India 
by the Government of a State within, His 
Majesty’s Dominions liable to tax under the 
Indian Income-tax Act even though the 
trade or business itself is carried on by that 
Government exclusively in its own terri¬ 
tories end outside British India. There Is no 
warrant in the general wordings of Section 2 
to confine the operation of the Act to cases 
l»f trades or business carried on by those 


States within British India. A 1943 PC 181 
(183, 184) : 70 Ind App 202. (Bank owned 
by Ruler of Patiala State carrying on b^^- 
ness exclusively within the State territories 
^ Income received from properties and in¬ 
vestment of the Bank in India Is liable to 
be taxed under Sections 3 and 4 of the In¬ 
come-tax Act — AIR 1941 Bom 93, Affirm* 
cd; AIR 1930 All 389, Overruled.) •• A 1949 
PC 18 <23. 30) : 1948 FCR 121. 

(2^ Under sub-section (1) (a) the a»essee 
becoTnes liabl© to taxation not only in 
spect of the income which actually su^es in 
India but also in respect of the Income 
which must be deemed to accrue to the as- 
sessee under the provisions of the In dia n in- 
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on behalf of the Government of any part of His Majesty’s Dominions, 
«[• • •] that Government shall, in respect of the trade or business and 

of all operations connected therewith, all property occupied in UndiaJ and 
all goods owned in ^[India] for the purposes thereof, and all income ansmg 

in connection therewith, be liable- 

fa) to taxation under the Indian Income-tax Act, 1922,in the same man¬ 
ner and to the same extent as in the like case a company would be 

liable; 

(b) to all other taxatiMi for the time being in force in Mlndia] in the 
same manner as in the like case any other person would be liable. 

d{* • • • * *.] 

(2) For the purposes of the levy and collection of income-tax under the 
Indian Income-tax Act, 1922,® in accordance with the provisions of sub-sec- 


Sectlon 2 (contd,) 

come-tax Act, 19^2. Sub-section (2) of the 
Act not only attracts the machinery sec¬ 
tions of the Income-tax Act but also the pro¬ 
visions relating to the levy 
under that Act. A 1949 FC 18 (23) . 1948 
FCR 121. (There is also no warrant for im- 
the words ’‘British India” after the 
words *'all income arising” in sub-sec¬ 
tion (1) of the section.) 

(S) Where the Government of a State en¬ 
gaged in the business of money-lendmg ob¬ 
tained from a company in India a share ot 
Its profits in perpetuity in consideration for 
the loan advanced by it to the company U 
was held that the share of profits received 
by that Government was liable to ^ncom^ 
tic because the right to receive that share 
arose as a part of the money-lending busi¬ 
ness carried on by that Government A 1949 
FC 19 (40) : 1948 FCR 121. 

(4) Money lent by Gwalior Durbar at 
Gwalior, brought into British India 
forming part of operations in 
with money-lending business of Durbar 
Interest on loan payable at Gwalior — 
Interest held taxable under Section 2 read 
with Section 42 (1) of Income-tax Act a 
1949 FC 18 (26) : 1948 FCR 121. (AIR 1948 
Bom 87, Affirmed.) 

(5) Where the Government of a State ad¬ 
vanced loans in the course of its money- 
lending business to certain companies in 
India and later on accepted the shares ^ 
those companies in full satisfaction of 
Claims and there was evidence that the 
shares were treated by that GoyeTOmem m 
business assets it was held that the 
dends paid on those shares should taken 
as Income arising in conn«:tion the 

money-lending business and h^ce hable to 
tax. A 1949 FC 18 (27) : 1948 FCR 121. (A 
1648 Bom 87, Affirmed.) 

(6) In course of its money-lending busi¬ 
ness Gwalior Durbar lending money on 
mortgages In British India — Durbar obtain¬ 
ing dWrees on mortgages and In execution 
thereof purchasing properties — No finding 
as to whether such purchases were In con¬ 
tinuation of business of money-lending, 
coupl^ with desire at proper time to mU 
thtim and realise amounts lent or whether 
Durbar desired to retain properties as in¬ 
vestments — Income from properties tl^re- 
tOf Could not be described as income from 


money-lending business and as such tax¬ 
able. A 1949 FC 18 (27. 41) : 1948 FCR 121. 
(AIR 1948 Bom 87. Reversed on this point.) 

(7) Property situate at place in British 
India takenover by State Bank from State 
subject in satisfaction of loan advanced — 
Income from such property is assessable 
under the Income-tax Act, by virtue of Sec¬ 
tion 2 of the Act. A 1943. PC 181 (183) : 70 
Ind App 202. (Affirming AIR 1941 Bom 93 
(DB).) 

(8) Act of a State in arranging for the 
sale of a commodity and in receiving pro¬ 
ceeds of the contract in British India, con¬ 
stitutes trading in British India. A 1930 All 
389 (392) (DB). 

(9) Tehri State is included in territory 
which is under 'His Majesty’s protection’ and 
hence this Act applies to it. A 1930 All 389 
(390) (DB). (Overruled on another point m 
AIR 1943 PC 181.) 

(10) Although Government Trading Taxa¬ 
tion Act only came into force on 1st April 
1926. a State or Government liable to in¬ 
come-tax under the provisions of the Act is 
liable to assessment with reference to trans¬ 
actions which took place during the year 
1925-1926 by virtue of Income-tax Act. Sec¬ 
tion 3, AIR 1930 All 389 (391) (DB). (Over¬ 
ruled on another point in AIR 1943 PC 181.) 

(11) Assessee State carrying on timber 
business in British India — Assessee as¬ 
sessed to tax for year 1926-27 on the basis 
of profits of 1925-26 — Assessee making 
part payment under protest and later bring¬ 
ing up matter in reference to High Court — 
High Court holding that tax in year 1926-27 
was leviable on the basis of profits of 
1925-26 also stating that if business was 
stopped in anv subsequent year the tax paid 
In that year on the basis of previous year’s 
income was to be refunded in so far as the 
Income of that year fell below the income of 
the previous year — Assessee held was en¬ 
titled on the basis of that iudgment to re¬ 
fund of tax paid where his business ceased 
in 1926-27 and he had no taxable income 
during that year. A 1934 PC 34 (36) : 61 Ind 
App 1. 

(12) The reference to the Income-tox Act. 
1922, in Section 2, must be taken to refer to 
the Income-tax Act, 1922, as it stands 
amended at the time when the tax Is sought 

to be imposed. A 1949 FC 18 (23, 33) : 1948 
FCR 121. 



f”u."ir»ssr«i.“,h*js i-^rz sz“‘ *• '^- 

that Act shall apply accordingly. * ^ ^ ^ ^ provisions of 

a mandate is being exerciaed by the Sz^ent „VT °’' ” which 

Dominions * •]. part of His Majesty's 

fa] Words "exclusive of India” were omm<vi Kv a t rv .« 
lb] Substituted for ■•Part A States and C sfate^^ t n^ 

Laws (Extension of Application, Act. 1950 (33 of 195oI 

fcj Now see the Income-tax Act, 19R1. 
fd] Sub-section (1A> was omitted, ibid 

Tml'and Kas!^”fTerl’’UrdT“the"Tl;ar^'“L‘"" 

Jammu and Kashmir, Act, ,954 (4, of 1954), S. 2 and Scr'(8l!o“" *“ 

lndia?sta^t^'’.!i!“wb"ere Ac'ceLr State 1 

for any tax under this aZ Indian State was liable 

?arr7sti?ef t? 1 

Part B Stated as they'^pplTed^^n^^^^^^ ^ ^ 

State or other Indian SUtet^] corresponding Acceding 

[a] Inserted by A. L. O.. 1950. 

Acceding State or other Indian State” by Opium 
Sch, (IS-ZlsoZ^ (Extension of Application) Act, 1950 (33 of 1950). Sec. 2, 

te] -There are no Part B States now. Of the erstwhile Part B States Mysore. 
KeraTa’J hate Rajf^than and Travancore-Cochin (now known as 

S^rat Pen™ fnd ‘he rest l.e., Hyderabad, Madhya 

37 of 1956 Saurashtra have merged with adjoining States. See Act 

hlative States have aU vanished and 
merged with adjoming States and territories. 


[THE] GOVERNORS (EMOLUMENTS, ALLOWANCES AND 

PRIVILEGES) ACT, 1982 
(ACT 43 OF 1982) 

(The Text of the Act printed here is as 30-9-1982.] 


CONTENTS 


(28th August, 1982] 


SECTIONS 

1. Short title, extent and 

2. Definitions. 


co: 


HIM 


encement. 


3. Emoluments. 

4. Leave allowance. 

5. Use and maintenance of official resi¬ 

dences. 

(>. Household establishment. 

7. Medical treatment. 

8. Conveyance. 


9. Travelfing allowance on assumption or 
vacation of office. 

10. Allowances for renewing furnishings 

and for maintenance of official resi¬ 
dences. 

11. Other privileges and allowances. 

12. Additional expenses. 

13. Power to make rules. 

14. Validation. 

15. Saving. j 


STATEMENT OF OBJECTS AND REASONS 


158 of the Constitu- merit by law and until provision In that 
^ Governor shall be en- behalf is so made^ ^uch emoluments, allow- 
emoluments, allowances and ances and privileges as are specified In the 
privileges as may be determined by Parlia- Second Schedule to the Coiistituti<m- Under 
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seeks to replace the existing GAP Orders 
by a comprehensive legislation as envisaged 
in clause (3) of Article 158 of the Constitu¬ 
tion. This would enable the refixation of 
the ceilings on expenditure on Raj Bhavans 
keeping in view the necessity to maintain 
the dignity of the office of the Governor 
and at the same time, to make them more 
realistic in the light of the present day 
situation. It may also be mentioned that 
over the years in several cases, on account 
of the increase in prices, it had become im¬ 
possible to restrict the expenditure within 
the limits prescribed under the GAP Orders, 
particularly those of 1950 and 1957, and 
additional expenditure had, therefore, tc be 
incurred on the Raj Bhavans. Further, the 
GAP Orders did not provide for expendi¬ 
ture on medical treatment of the Governors 
and additional expenditure had also to be 
incurred on this ground also. The President 

had. therefore, to issue orders for regularis¬ 
ing such additional expenditure. It Is pro¬ 
posed to avail of the present opportunity to 
include a suitable validating provision. 


tMs Schedule the Governor is entitled to 
emoluments of rupees 5,500 per mensem, 
whilst the allowances and privileges of the 
Governor are to be the same as those ad¬ 
missible to the Governors of the correspond¬ 
ing provinces before the commencement of 
the Constitution. 

2. In the absence of any law enacted by 
Parliament, the allowances and privileges 
of the Governors were first regulated under 
the Government of India (Governors* Al¬ 
lowances and Privileges) Order (hereinafter 
referred to as GAP Order) 1950, made on 
the loth January, 1950. Thereafter, similar 
orders were issued from time to time in the 
wake of the reorganisation of States. 

3. These GAP Orders, in many respects 
have become obsolete and even anachroni¬ 
stic. Moreover, the GAP Order of 1950. 
which relates to the States of Uttar Pradesh, 
West Bengal, Bihar. Orissa and Assam can 
be amended only through a legislation by 
Parliament, as it had been issued before the 
commencement of the Constitution, The Bill 


[THE] GOVERNORS (EMOLUMENTS, ALLOWANCES AND 

PRIVILEGES) ACT 1982 
(ACT 43 OF 1982) 

[28tb August, 1982] 


An Act to determine the emoluments, allowances and privileges of Governors 

Be it enacted by Parliament in the Thirty-third Year of the Republic of 
India as follows:— 


1. Short title, extent and commencement.— (1) This Act may be called the 
Governors (Emoluments, Allowances and Privileges) Act, 1982. 

(2) It extends to the whole of India except the State of Jammu and 
Kashmir. 

(3) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint. 


2. Definitions.— In this Act, unless the context otherwise requires.— 

(a) "Governor” means the Governor, or any person discharging the 
functions of the Governor, of any State or of two or more States; 


(b) "maintenance”,— 

(i) in relation to official residences, includes the provision of 

electricity, gas and water, 

(ii) in relation to motor vehicles, includes the pay and allowances 
of chauffeurs and the provision of oil and petrol or other fuel; 

(c) "members of the family”, in relation to a Governor, means the 

spouse and the dependent children of the Governor; 

(d) "official residences’*, in relation to a Governor, means such resi¬ 
dences as may be specified by the President, by notification in the 
Official Gazette, as the official residences of the Governor and in¬ 
cludes the staff quarters and other buildings appurtenant thereto 
and the gardens thereof: 

r (e) "rules” means rules made under this Act? 

(f) "State” does not include a Union territory. 



t iknoluments.— There shall be paid to every Governor 
rate of rupees five thousand five hundred per mensem: 


emoluments 
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Provided that if a Governor, at the time of his appointment,_ ^ 

(a) is in receipt of a pension (other than disability or wound pensicm) in 
respect of any previous service under the Government of India or any 
of its predecessor Governments or under the Government of a State 
or any of its predecessor Governments his emoluments shall be 
reduced,— 

(i) by the amount of that pension; and 

(ii) if he has, before such appomtment, received in lieu of a portion 
of the pension due to him m respect of such previous service, the 
commuted value thereof, by the amount of that portion of the 
pension; and 

(iii) if he has, before such appointment, received a retirement gratuity 
in respect of such previous service, by the pension equivalent of 
that gratuity; or 

(b) is in receipt of any benefit by way of contributory provident fund, his 
emoluments shall be reduced by the pension equivalent of such 
benefit, 

4. Leave allowance.— (1) Subiect to any rules made in this behalf, the 
President shall grant such leave to a Governor as he may consider necessary* 

(2) Where a Governor is granted leave by the President, he shall, during 
the period of such leave, be paid leave allowance at such rate as the 
President may by order determine: 

Provided that such leave allowance shall be reduced to the extent, if 
any, to which the emoluments of the Governor are liable to be reduced 
under the proviso to Section 3. 

5. Use and maintenance of official residences.— A Governor shall be 
entitled, without payment of rent, to the use of his official residences through¬ 
out his term of office and no charge shall fall on the Governor personally in 
respect of the furnishing or the maintenance''of such residences, 

fi. Household establishment.— Subject to any rules made in this behalf, 
no charge shall fall on a Governor personally in respect of pay, allowances 
or pension or other emoluments paid to, or facilities provided for, the mem-i 
bers of the household establishment provided to the Governor, 

7. Medical treatment.— Subject to any rules made in this behalf, a 
Governor and the members of his family shall be entitled during the term of 
his office and thereafter also, to free medical attendance, accommodation 
and treatment in the hospitals maintained by the Central Government or the 
Government of any State. ^ , 

8. Conveyance.— (11 A Governor shall be entitled fo use witfiouf pay¬ 
ment of rent or hire, such number of motor vehicled*'^ as the President may 
by order determine. 

(2) No charge shall fall on a Governor personally in respect of the 
maintenance of the motor vehicles referred tcT’h^sub-section (1). 

(3) The use of the motor vehicles referred sub-section (1) by the 

members of the family of a Governor shall be regmateoSjy rules made in this 
behalf. 

\ 

9. Ti?avelling allowance on assumption or vacation of office.- Subject 16 
any rules made in this behalf, a Governor shall be entitled to trav el l ing 


• vr 
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.al^owanco for himself and the members of his family and for the transport of 
his and his family’s effects-^ 

'|a) in respect of the journey for assuming office from the place where he is 
ordinarily residing to the place of his duty; and 

(b) in respect of the journey on relinquishing office from the place of his 
duty to the place where he would ordinarily reside thereafter or if he 
is to take up any other office under the Government (including the 
office of the Governor of another State) after such relinquishment, to 
the place of duty with respect to such other office. 

10. Allowances for renewing furnishings and for maintenance of official 
residences.— Subject to any rules made in this behalf, a Governor shall be 
entitled to such allowances for renewing the furnishings and for the mainte¬ 
nance of the official residences, as the President may by order determine. 

11. Other privileges and allowances.— For the purpose of enabling a 
Governor to discharge conveniently and with dignity the duties of his office, 
he shall be— 

(1) entitled to such other privileges as may be prescribed by rules made in 
this behalf, and 

(U) paid, subject to any rules made in this behalf, such amount, as the 
President may, by general or special order, determine by way of the 
following, namely:— 

(a) entertainment allowance; 

(b) hospitality grant; 

(c) household establishment expenses; 

(d) office expenses; 

(e) contract allowance, ie., an allowance for miscellaneous expenses; 

(f) tour expenses; and 

(g) such other allowances or expenses as may be provided for by rules. 

X2. Additional expenses.— (1) Where, in the case of any Governor the 
X*resident is satisfied that the amoimt authorised under this Act by way of 
,any allowances or for meeting any expenses with respect to any matter 
requires to be increased or that a need has arisen to sanction expenses with 
respect to any matter for which provision, though permissible, has not been 
made In the rules made under this Act, he may by special order increase 
such amount or sanction such expenses to such extent as may be specified in 
such order. 

(2) An order may be made under sub-section (1) so as to have retrospeo- 

Itve effect 

(2) Every order made under this section shall be laid, as soon as may be 
after It Is made, before both Houses of Parliament. 


13. Power fo make rules.—- (1) The President may, by notification in 
the Official Gazette, make rules for the purpose of giving effect to the provl- 
tkmn oi tl^ Act. 

(2) In particular, and without prejudice to the generality of ths fore-' 
going power, such rules may provide for all or my of the following matters, 
namely> 




.Site. * 


grant of leave to a Governor under SecUon 


"A** la the «ftatloas stands ftfr AIR 
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(b) malteis relating to the household establishment provided to a Governor 
under Section 6, 

(c) medical attendance, accommodation and treatment of a Governor and 
the members of his family under Section 7; 

(d) the use of motor vehicles by the members of the family of a Governor 
under sub-section (3) of Section 8; 

(e) the travelling allowance on assumption or vacation of office of a Gover¬ 
nor under Section 9; 

(f) allowances for renewing the furnishings and for the maintenance of the 
official residences under Section 10; 

(g) the privileges to which a Governor is entitled and the allowances or 
expenses payable to a Governor under Section 11. 

(3) Every rule made by the President under this Act shall be laid, as 
soon as may be after it is made, before each House of Parliament, while it is 
in session, for a total period of thirty days, which may be comprised in one 
session or in two or more successive sessions, and if, before the ex\)iry of the 
session immediately following the session or the successive sessions aforesaid, 
both Houses agree in making any modification in the rule or both Houses 
agree that the rule should not be made, the rule shall thereafter have effect 
only in such modified form or be of no effect, as the case may be; so, how-^ 
ever, that any such modification or annulment shall be without prejudice to 
the validity of anything previously done under that rule. 

14. Validation.—> (1) Every special order issued, before the commence 
ment of this Act, by the President in regard to the allowances, expenses (in¬ 
cluding medical expenses) or privileges of any Governor (other than the 
Governor of Nagaland) shall, notwithstanding that such order was made with 
retrospective effect, or is inconsistent with any general order issued under 
any law with respect to those matters, be as valid and effective as if such 
special order formed part of this sub-section and this sub-section had been in 
force at all material times. 

(2) Every general or special order issued, before the commencement of 
this Act, by the President in regard to the allowances, expenses (including 
medical expenses) or privileges of the Governor of Nagaland shall, notwith¬ 
standing that such order was made with retrospective effect, be as valid and 
effective as if it formed part of this sub-section and this sub-section had been 
in force at all material times. 


15. Saving.^ Nothing contained in this Act or the rules made there¬ 
under shall have effect so as to diminish the emoluments and allowances of 
any Governor during his term of office. 


FTHEI GRESHAM AND CRAVEN OF INDIA (PRIVATE) LIMITED 
(ACQUISITION AND TRANSFER OF UNDERTAKINGS) ACT, 1977 

(ACT NO. 42 OF 1977) 

(The text of the Act printed here is as on 31-8-1982.] ^ 
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(See Sections 18, 19. 20 and 22) 

ORDER OF PRIORIITIES FOR THE 
DISCHARGE OF LIABILITIES OF 
THE COMPANY. 


STATEMENT OF OBJECTS AND REASONS 


Messrs. Gresham and Craven of India 
(Private) Limited was a private company 
wholly owned by the Westinghouse Brake 
and Signal Company Limited of U. K. and 
Its nominee. For various reasons Including 
mismanagement, the company started Incur¬ 
ring losses from 1696 and ultimately It had 
to be closed down on the 6th January 1971. 
It remained closed for three months and 
then the Government of India, after inves¬ 
tigation, took over the management of the 
(»mpany on the 31st March, 1971, under 
the provisions of Section 18A of the In¬ 
dustries (Development and Regulation) Act, 
1951. The factory was reopened on the 
12th April, 1971. The company is mainly 
^g^ed In the manufacture of rolling 
stort c<miponents of the Indian Railways, 
^h As vaeutun brake equipment, ejectors, 
nem ^IvM. vacuum exhau^rs. etc. After 
^eover of the management by the Cen- 
aT ^f«*Went, there had been conslder- 
awe in the production perform- 

w'pMnpany. The actual produc¬ 
tion W -tai^rgar 1676-77 had been of the 


order of Rs. 177 lakhs. After careful con¬ 
sideration of the whole matter, the Gov¬ 
ernment decided to acquire the undertak¬ 
ings of this company. 

At the time of takeover of the manage¬ 
ment of the company, it was clear that it 
was not possible for the company to meet 
all its past dues. Accordingly, moratorium 
was imposed on the 14th August, 1672 in 
ac^rdance with the provisions of Sec. 18FB 
of the Industries (Development and Regula¬ 
tion) Act, 1951, on realisation of the dues 
from the company. The period of this 
moratorium which cannot exceed five years 
in aggregate, expired on the 13th August, 
1977, since early action was necessary, the 
undertakings of the company were acquired 
by promulgation of the Gresham and 
Craven of India (Private) Limited (Acqui¬ 
sition and Transfer of Undertakings) Ordi¬ 
nance, 1677 on the 30th September, 1977. 

The Bill seeks to replace the said Ordi¬ 
nance.—Gazette of India, 21-11-1977. Pt 11 
S. 2. Ext, p. 727. 
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[THE] GRESHAM AND CRAVEN OF INDIA (PRIVATE) LDVIITED 
(ACQUISITION AND TRANSFER OF UNDERTAKINGS) ACT, 1977 

(ACT NO. 42 OF 1977) 

[20th December, 1977] 

An Act to provide for the acquisition and transfer of the undertakings of 
Messrs. Gresham and Craven of India (Private) Limited for the purpose of en¬ 
suring the continuity of production of goods which are vital to the needs of 
the Raiiways and of the industries manufacturing engineering products and 
for matters connected therewith or incidental thereto 

WHEREAS Messrs. Gresham and Craven of India (Private) Limited were 
engaged in the manufacture and production of components of rolling stock 
like vacuum brake equipment, ejectors, steam brake valves and vacuum ex¬ 
hausters and the like needed by the Railways and the industries manufac¬ 
turing engineering products; 

AND WHEREAS as a result of the losses suffered by the Company, 
there had been a closure of the works owned by the Company; 

AND WHEREAS for the purpose of speedily bringing the closed works 
of the Company into operation the management of the undertakings of the 
Company was taken over by the Central Government for a limited period 
under Section 18A of the Industries (Development and Regulation) Act, 1951; 

AND WHEREAS it is necessary to acquire the undertakings of the Com¬ 
pany to ensure the continuance of the production of goods which are vital 
to the needs of the Railways and of the industries manufacturing engineer¬ 
ing products; 

Be it enacted by Parliament in the Twenty-eighth Year of the Republic 
of India as follows:— 

CHAPTER I 
PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called THE 
GRESHAM AND CRAVEN OF INDIA (PRIVATE) LIMITED (ACQUISITION 
AND TRANSFER OF UNDERTAKINGS) ACT, 1977. 

(2) The provisions of Sections 28 and 29 shall be deemed to have come 
into force on the 30th day of September, 1977 and the remaining provisions 
of this Act shall be deemed to have come into force on the 1st day of 
August, 1977. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "appointed day” means the 1st day of August, 1977; 

(b) "Braithwaite and Company Limited” means the Government company 
known as the Braithwaite and Company Limited in which the under¬ 
takings of the Braithwaite and Company (India) Limited together with 
the right, title and interest of the said Company thereon vested with 

^ effect from the 1st day of Dec., 1976 in pursuance of the notification 
of the Government of India in the Ministry of Industry (Department 
* of Heavy Industry) No. S. O. 771 (E), dated the 3rd December 
1976, issued under sub-section (1) of Section 6 of the Braithwaite and 
Company andia) Limited (Acquisition and Transfer of Undertakings) 
Act, 1976; 

(c) "Commissioner” means the Commissioner of Payments appointed under 
S6ctioii 14* 

(d) "Company” means the Gresham and Craven of India (Private) Limited, 
being a company as defined in the Companies Act, 1956, and having 
its registered office at 22 Gobra Road, Calcutta-14; 

(e) "Government company” has the meaning assigned to it by Section tn 

of the Companies Act, 1956. 

(f) "notification” means a notification published in the Official Gazette; 
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(ig) '‘Ordinance” means the Gresham and Craven of India (Private) Limited 

(Acquisition and Transfer of Undertakings) Ordinance, 1977; 

(h) "prescribed” means prescribed by rules made under this Act; 

(i) "specified date” means such date as the Central Government may, for 

the purpose of any provision of this Act, by notification, specify and 

different dates ipay be specified for different provisions of this Act; 

(j) words and expressions used herein and not defined but defined in the 

Companies Act, 1956, shall have the meanings, respectively, assigned 

to them in that Act. 

CHAPTER II 

ACQUISITION AND TRANSFER OF THE UNDERTAKINGS 

OK THE COMPANY 

3. Transfer of and vesting in the Central Government of the under¬ 
takings of the Company.— On the appointed day, the undertakings of the 
Company, and the right, title and interest of the Company in relation to its 
undertakings, shall, by virtue of this Act. stand transferred to, and shall 
vert in, the Central Government. 

'4. General effect of vesting.— (1) The undertakings of the Company 
shall be deemed to include all assets, rights, lease-holds, powers, authorities 
and privileges, and all property, movable and immovable, including lands, 
buildings, workshops, stores, instruments machinery and equipment, cash 
balances, cash on hand, reserve funds, investments, book debts and all other 
rights and interests in, or arising out of, such property as were immediate¬ 
ly before the appointed day in the ownership, possession, power or control 
of the Company whether within or outside India, and all books of account, 
registers and all other documents of whatever nature relating thereto. 

(2) All properties as aforesaid which have vested in the Central Gov¬ 
ernment under Section 3 shall, by force of such vesting, be freed and dis¬ 
charged from any trust, obligation, mortgage, charge, lien and all other en- 
eumbrances affecting them, and any attachment, injunction or decree or 
order of any court restricting the use of such property in any manner or 
appointing any receiver in respect of the whole or any part of such proper¬ 
ties shall be deemed to have been withdravm. 

(3) Every mortgagee of any property which has vested under this Act 
in the Central Government and every person holding any charge, lien or 
other interest in, or in relation to, any such property shall ^ve, within .such 
time and in such manner as may be prescribed, an intimation to the Com-s 
missloner of such mortgage charge, lien or other interest. 

(4) For the removal of doubts, it is hereby declared that the mortgagee 
of any property referred to in sub-section (3) or any other person holding 
any charge lien or other interest in or in relation to any such property shall 
be entitled to claim, in accordance with his rights and interests, payment of 
the mortgage money or other dues, in whole or in part, out of the amounts 
specified in Section 8 and also out of the monies determined under Section 9, 
but no such mortgage, charge lien or other interest shall be enforceable 
against any property which has vested in the Central Government. 

(6) If on the appointed day^ any suit, appeal or other proceedings of 
Whatever nature in relation to any property which has vested in the Cen¬ 
tral Government, under Section 3, instituted or preferred by or against the 
Company la pending, the same shalj. not abate, be discontinued or be, in 
any way, prejudicially affected by reason of transfer of the undertakings of 
tfw Company or of anything contained in this Act, but the suit, appeal or 
other proceeding may be continued, prosecuted or enforced by or against the 
CtfAtriQi Government or the Braithwaite and Company Liinitedi or, where the 
tmdeiitakiiiga of the Company are directed, under Section 7, to vest in ■ 
Government company, that Government Company. 

'(a]eVha9 li' 9-8-1977—See S. 2 supra. 
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5. Central Government or the Braithwalte and Company Limited or the 

Government company not to be liable for prior liabilities— (1) Every liabi- 

Company in respect of any period prior to the appointed day* 

shall be the liability of the Company and shall be enforceable against it and 

not against the Central Government, or the Braithwaite and Company 

Limited, or where the undertakings of the Company are directed, under 

Section 7, to vest in a Government company, against that Government 
company. 


(2) For the removal of doubts, it is hereby declared that,— 
fa) save as otherwise expressly provided in this Act no UabUlty of the 
Company in respect of any period prior to the appointed day shall be 
enforceable against the Central Government or the Braithwaite and 
Company Limited or where the undertakings of the Company are direct- 

ed, under Section 7, to vest in a Government companyi against that 
Government compan3^ 

(b) no award, decree or order of any court, tribunal or other authority in 
relation to the undertakings of the Company passed after the appointed 
day* in respect of any matter, claim or dispute which arose before 
that day, shall be enforceable against the Central Government,, or 
he Braithwaite and Company Limited, or, where the undertakings of 

the Company are directed under Section 7, to vest in a Government' 
company, against that Government company; 

(c) no liability incurred by the Company before the appointed day, for the 
contravention of any provision of law for the time being in force, shall 
be enforceable against the Central Government or the Braithwaite and 
Company Limited, or where the undertakings of the Company are 
directed, under Section 7, to vest in a Government company against 
that Government company; 

[a] That Is 1-8-1977—See S. 2 supra. 


6. Vesting of the undertakings of the Company in the Braithwaite and 

Company Limited.— (1) Notwithstanding anything contained in Sections 3 
and 4, the Central Government shall, as soon as may be, after the promul¬ 
gation of the Ordinance, direct by notification, that the imdertakings of the 
Company, and the right, title and interest of the Company in relation to its 
undertakings, which have vested in the Central Government under Sec. 3, 
shall, instead of continuing to vest in the Central Government vest in the 
Braithwaite and Company Limited either on the date of the notification or 
on such earlier or later date (not being a date earlier than the appointed* 
day) as may be specified in the notification. 

(2) "^ere the right, title and interest of the Company in relation Jo its 
undertakings vest in the Braithwaite and Company Limited under sub-sec¬ 
tion (1), the Braithwaite and Company Limited shall, on and from the date 
of such vestmg, be deemed to have become the owner in relation to such 
undertakings, and all the rights and liabilities of the Central Government in 
relation to such undertakings shall on and from the date of such vesting, be 
deemed to have become the rights and liabilities, respectively, of the Braith¬ 
waite and Company Limited. 


7. Power of Central Government to direct vestinir of the imdertaldngs 
of the Company in a Government company— (1) Notwithstanding anything 
contained in Sections 3, 4 and 6 the Central Government may, if it is satis¬ 
fied that a Government company is willing to comply, or has complied with 
such terms and conditions as that Government may think fit to impose, 
direct by notification, that the undertakings of the Company, and the right, 
title and Interest of the Company in relation to its undertakings which have 
J^ested in, the Central Government under Section 3 and thereafter in the 
Braithwaite and Company Limited, under Section 6, shall. Instead of con¬ 
tinuing to vest in the Braithwaite and Company Limited, vest In the Gov¬ 
ernment company either on the date of the notification or on aQch earlier 
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later date (not being a date earlier than the appointed day) as may be spe¬ 
cified in the notification. 

(2) Where the right, title and interest of the Company in relation to its 
undertakings vest in a Government company under sub-section (1), the Gov¬ 
ernment company shall, on and from the date of such vesting, be deemed 
to have become the owner in relation to such undertakings and all the 
rights and liabilities of the Central Government or the Braithwa’te and 
Company Limited in relation to such undertakings shall on and from the 
date of such vesting be deemed to have become the rights and liabilities, re¬ 
spectively, of the Government company. 

CHAPTER in 
PAYMENT OF AMOUNTS 

8. Payment of amount.— For the transfer to, and vesting in, the Cen¬ 
tral Government, under Section 3, of the undertakings of the Company and 
the right, title and interest of the Company in relation to its undertakings, 
there shall be given by the Central Government to the Company, in cash, 
and in the manner specified in Chapter VI, an amount of rupees one 
hundred and seventy-six lakhs. 

9. Payment of further amount.— (1) For the deprivation of the Com¬ 
pany of the management of its undertakings there shall be given to the Com¬ 
pany by the Central Government an amount calculated at the rate of ruoees 
fifty thousand per annum for the period commencing on the date on which 
the management of the undertakings of the Company was taken over by the 
Central Government and ending on the appointed day. 

(2) In consideration of the retro.spective operation of the provisions of 
Sections 3, 4 and 5, there shall also be given, in cash, by the Central Gov¬ 
ernment to the Company, an amount equal to an amount calculated at the 
rate of rupees fifty thousand per annum for the period commencing on the 
appointed day and ending on the date of promulgation of the Ord’nance. 

(3) The amount specified in Section 8 and th« amount determined under 
sub-sections (1) and (2) shall carry simple interest at the rate of four per 
cent per annum for the period commencing on the date of promulgation of 
the Ordinance and ending on the date on which payment of such amounts is 
made by the Central Government to the Commissioner. 

(4) The amounts determined in accordance with the provisions of sub¬ 
sections (1), (2) and (3) shall be given by the Central Government to the 
Company in addition to the amount specified in Section 8. 

(5) For the removal of doubts, it is hereby declared that the liabilities 
of the Company, in relation to its undertakings which have vested In the 
Central Government under Section 3 shall be discharged from the amounts 
referred to in Section 8, and also from the amounts determined under sub¬ 
sections (1), (2) and (3) in accordance with the rights and interests of th# 
creditors of the Company. 

CHAPTER rV 

MANAGEMENT, ETC. OF THE UNDERTAKINGS 

OF THE COMPANY 

10. Management, etc. of the undertakings of the Company/— (1) The 
Braithwaite and Company Limited in which the undertakings of the Com¬ 
pany and the right, title and interest of the Company in relation to its under- 
t^ngs vested imder Section 6 shall be entitled to exercise all such powers 
41 ^ do all such things as the Company is authorised to exercise and do in 
cej^tion to its undertakings. 

. ,f|.(2) The general superintendence, direction, control and management of 
tj^'^fairs and business of the imdertakings of the Company, the right, title 

interest in relation to which have vested, under Section 3 In the Cen- 
^^^povaminent and, under Section 6, in the Braithwaite and Company 
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Limited shall, where a direction has been made by the Central Government 
fied fn Section 7, vest in the Government company speci- 

cLaii ^ thereupon the Government company so speciaed 

11 be entitled to exercise all such powers and do all such things as the 
Company is authorised to exercise and do in relation to its undertakings. 

the management of the undertakings of 

menf oT h all assets, etc— (1) On the vesting of the manage- 

TimUpd^ of the Company in the Braithwaite and Comply 

Limited, all persons in charge of the management of the undertakings of 

he Company immediately before such vesting shall be bound to deliver to 

^ Company Limited all assets, books of account, registers 

CompanV relating to the undertakings of such 

Central Government may issue such directions as it may deem 

Ltm ted aT . ‘he case to the Braithwaite ar,d cLpany 

L m Braithwaite and Company 

fiTe fnr"in^^ Central Government at any 

f T • as to the manner in wh^ch the management of the 

othe^ m^tfr ‘ Company shall be conducted by it or in relation to any 
other matter arising m the course of such management. 

Ranv^i’n°= vesting of the management of the undertakings of the Com- 

Shan annlv Provisions of sub-sections (1) and (2) 

n o‘'op to. the Government company as they apply to, 

ficahon fhaTti”’ braithwaite and Company Limited, subject to th^i^odi- 
^ i ^ references to the Braithwaite and Company Limited shall 
be construed as references to the Government company. 


CHAPTER V 

PROVISIONS RELATING TO THE EMPLOYEES OF THE COMPANY 

who^hL. omp'oyees to continue— (1) Every person 

under^tfuinf"’t“jjr i »PP°iP‘od day, employed in any 

undertaking of the Company shall become; on and from the appoint- 

.u'' 0® the case may be, an em- 

ployee of the Braithwaite and Company Limited, or, as the case may be, of 

tne Government company in which the right, title and interest of the Com- 

pany m relation to its undertakings, have vested under this Act. and shall 

hold office or service under the Braithwaite and Company Limited, or the 

Government company, as the case may be, with the same rights and privi- 

u- gratuity and other matters as would have been admis- 

siDie to him if there had been no such vesting and shall continue to do so 
unless and until his employment under the Braithwaite and Company Limit- 

Government company, as the case may be, is duly terminated or 
until his remuneration and other conditions of service are duly altered by 

the Braithwaite and Company Limited, or by the Government company, as 
the case may be. 


(2) Notwithstanding anythmg contained in the Industrial Disputes Act, 
1947, or in any other law for the time being in force, the transfer of the 
services of any officer or other person employed in any undertaking of the 
Company to the Braithwaite and Company Limited, or the Government 
company, shall not entitle such officer or other employee to any compensa¬ 
tion under this Act or under any other law for the time* being in force and 
no such claim shall be entertained by any court, tribunal or other authority. 

[3) Where, under the terms of any contract of service or otherwise, any 
person, whose services become transferred to the Braithwaite and Company 
Limited, or the Government company, by reason of the provisions of thi? 
Act, is entitled to any arrears of salary or wages or any payments for any 
leave not availed of or any other payment, not being payment by way of 
gratuity or pension, such person may enforce his claim against the Company, 
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btit' not against the Central Government, or the Braithwaite and Company 

Limited, or the Government company. 

13. Provideht fund and other funds.—(1) Where the Company has estab¬ 
lished a provident fund, superannuation fund, welfare fund or other fund for 
the benefit of the persons employed in any of the undertakings of the Company, 
the monies relatable to the officers or other employees, whose services have 
become transferred by or under this Act to the Braithwaite and Company 
Limited, or the Government company, shall, out of the monies standing, on 
the appointed day, to the credit of such provident fund, superannuation fund, 
welfare fund or other fund, stand transferred to, and shall vest m, the 

Braithwaite and Company Limited, or the Government company, as the case 

may be. .a* /i\ f*t^a 

(2) The monies which stand transferred under sub-section (1) to tne 

Braithwaite and Company Limited, or the Government company, as the case 

may be, shall be dealt with by the Braithwaite and Company Limited, or 

the Government company, in such manner as may be prescribed. 

CHAPTER VT . 

COMMISSIONER OF PAYMENTS 

14. Appointment of Commissioner of Payments.— (1) The Central Gov¬ 
ernment shall, for the purpose of disbursing the amounts payable to the 
Company under Sections 8 and 9, by notification, appoint a Commissioner of 

Payments. 

(2) The Central Government may appoint such other persons as it may 
think fit to assist the Commissioner and thereupon the Commissioner may 
authorise one or more of such persons also to exercise all or any t e 
powers exercisable by him under this Act and different persons may be, au¬ 
thorised to exercise different powers. 

(3) Any person authorised by the Commissioner to exercise any of the 
powers exercisable by the Commissioner may exercise those powers m the 
same maimer and with the same effect as if they have been conferred on 
that person directly by this Act and not by way of authorisation. 

(4) The salaries and allowances of the Commissioner and other Pe^ons 
appointed under this section shall be defrayed out of the Consolidated Fund 

ef India. 

15. Payment by the Central Government to the Commissioner.— (1) 
The Central Government shall, within thirty days from the specified date, 
pay, in cash, to the Commissioner, for payment to the Company 
(a) an amount equal to the amount specified in Section 8, and 
0)) an amount equal to the amount payable to the Company under Sec¬ 
tion 9. I 

(2) A deposit account shall be opened by the Central Government in 
favour of the Commissioner, in the Public Account of India, and e^^ry 
amount paid under this Act to the Commissioner shall be deposited by him 
to'tbe credit of the said deposit account and the said deposit account shall 
be operated by the Commissioner. 

(3) The interest accruing on the amount standuig to the credit of the 
%)osit account referred to'in sub-section (2) shall enure to the benefit of 

the Company. 

16. Certain powers of the Central Government or Braithwaite and Com¬ 
pany Limited or Government company.— (1) The Central Government, or 
the Braithwaite and Company Limited, or the Government company, as the 
oaae may be, shall be entitled to receive up to the specified date, to the ex- 
4LuMo& of all other persons, any money due to the Company in relation to 
Its undertakings which have vested in the Central Government, or the Braith- 

Company Limit ed, or the Government company, realised after the 

> ^ la the citations stands for AIR 
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toThf :ppoS;ed°dTr‘'"‘'“’" ® 

or the “ the Braithwaite and Company T.imlfM ' 

or the Government company, as the case may be, may make a dim m th. 

Commissioner with regard to every payment made by it after the ^pointed 

day for discharging any liability of the Company in relation to ^iv n^-^ 

prior to the appointed day; and every such claim shall have ^ 

cordance with the priorities attaching under tlS Ad to IL maH^ “ 

lation to which such liability has been discharged by ’ the Ce^ral Gove^ 

men^t, or the Braithwaite and Company Limitid, or the Gove^nfTom: 

(3) Save as otherwise provided in this Act, the liabilities of the Com ' 
pany in respect of any transaction prior to th; appointed day, wil!:h have 

of the Company.''® spedfied date, shall be the liabiUties 

17. Claims to be made to the Commissioner.— Every person havinir a 
claim against the Company shall prefer such claims before ?he cZmis 
Sioner within thiriy days from the specified date? Commis- 

Provided that if the Commissioner is satisfied that the claireenf 

periZ of thfiZ" div*" h the claim within the said 

fhirty d4s nd t’her^a^tTr.' 

in the■ SchS shan'Z”-“ arising out of the matters specified 

ciples! n^ely® P>^onties m accordance with the following prin- 

BoA®l7shofi'’h’’ precedence over all other categories and Cate-' 

fu^ *u ^ ^ precedence over Category HI, and so on; 

^ he nifd'7' ■'} ‘he categories shall rank equally and 

to fuU^ thev“sh n" " insuffident to meet Such Lims 

“ ‘hey shall abate m equal proportions and be paid accordingly; 

" fied'^Zf discharging any liability with regard to a matter specl- 

toff° aTl thrT® ® surplus is left after meet- 

mg all the liabilities specified in the immediately higher category. 

Section 17*Ze°r'■«‘=®‘P‘ P‘ ‘he claims made under’ 
ties SDecifipdZ‘he claims in the order of priori- 
order^of priorities ^ Schedule and examine the same to accordance with such 

the of ‘he claims the Commissioner is of opinion that 

ties ° ““f suffident to meet the liablli- 

° category he shall not be required to examine the 

Claims in respect of such lower category. 

with^!tf.**”'"!°“.v^ rejection of claims.— (1) After examining the claims 
^th reference to the priorities set out in the Schedule the Commissioner 
snail iix a certain date on or before which every claimant shall file the 
proof of his claim failing which he will be excluded from the benefit of the 
disbursements made by the Commissioner. 

(2) Not less than fourteen days* notice of the date bo fixed shall b« 
pven by an advertisement in one issue of e dally newspaper In the English 
langua^ and In one issue of such daily newspaper in the regional language 
as the Commissioner may consider suitable, and every such notice shall call 
upon the claimant to file the proof of his claim with the Commissioner 
within the time specified in the advertisement 

(3) Every claimant who fails to file the proof of his claim within the’ 
time specified by the Commissioner shall be excluded from the disbursements 
made by the Commissioner. 

(4) The Commissioner shall after such in\'estigatlon as may, in his opinion 
be necessary and after giving the Company an opportunity of refuting the 
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’ y * 

claim and after giving the claimant a reasonable opportunity of being heard 
In writing, admit or reject the claim in whole or in part, 

(5) The Commissioner shall have the power to regulate own proce¬ 
dure in all matters arising out of the discharge of his functions, including 
the place or places at which he will hold his sittings and shall, for the pur¬ 
pose of making an investigation under this Act, have the same powers as 
are vested in a civil court under the Code of Civil Procedure, 1908, trying a 
suit in respect of the following matters namely:— r 

(a) the summoning and enforcing the attendance of any witness and exa- 
mining him on oath; 

(b) the discovery or production of any document or other material object 
producible as evidence; 


If 


(c) the reception of evidence on affidavits; 

; (d) the issuing of any commission for the examination of witnesses. 

' (6) Any investigation before the Commissioner shall be deemed to be a 

ludidal proceeding within the meaning of Sections 193 228 of the 

Indian Penal Code and the Commissioner shall be deemed to be a cxyd court 
for the purposes of Section 195 and Chapter XXVI of the Code of Cr^mal 

Procedure, 1973. 1 

(7) A claimant who is dissatisfied with the decision of ' 

mav prefer an appeal against the decision to the pnnapal civil court 

^thin L local limits of whose Jurisdiction the regritered 

office of the Company is situated: , 

’ Provided that where a person who is Judge of ® a^^Cal- 

ed to be the Commissioner, the appeal shall he to the High Court at C l 

cutta, and such appeal shall be heard and disposed of by not less than two 
Judges of that High Court. ^ 

I * • 

r. 2,'S. s 

of such shall stand discharged. , . 

V . 22. Disbursement of amounts to the Company.- ^her^^^^^ 

paid to him in relation to the undertakings ® Schedule, the 

balance left after meeting the liabilities as spe^ 

Conlmissioner shall disburse such balance to the Company. > ■ ■ - ' _ • 

(2) Where the possession of any nja<=hineTy, ^ C^pany 

has vested in the Central *Sider this Act, but such machinery. 

Limited, or the Government comply, ^der company, It shall be 

equipment or other pro^rty does n Braithwaite and Company Limit- 

lawful for the Central Gover^ent or^^heBr^^^^^^^ ^achiiery or 

ed, or the Government terms and conditions under which 

?,sirs, 

tWenue account.-Any moiiey^d » ^ the last day on' 

ffisbutsed or shalf be transferred by the Commissioner 

Which the disbursement ^ C^^lrT OovemmL; but a claim to 

to the general f pretend to the Central Government by 

'MTa'Cr’nSi:'»•» -»-r "* “■ 

Ireafted aa an? order for ths'refiund olatha revenue. 
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CHAPTER VII 

MISCELLANEOUS 

24. Act to have overriding effect.— The provisions of this Act shall 

have effect notwithstanding anything inconsistent therewith contained in any 
other law for the time being in force or in any instrument having effect by 
virtue of any law, other than this Act, or in any decree or order of any 
court, tribunal or other authority, ^ 

25. Contracts to cease to have effect unless ratified by the Central Gov¬ 
ernment or Bra.thwa.te and Company Limited or Government company.— 

^ contract entered into by the Company in relation to its undertak- 

^ supply, and in force immediately before the 
appointed day, shall, on and from the expiry of one hundred and eighty 

days from the date of promulgation of the Ordinance, cease to have effect 

bvThe period, ratified, in writing 

by the Central Government, or the Braithwaite and Company Limited, or 

ratifying such contract, the Central Gov- 
^ Braithwaite Md Company Limited, or the Government com¬ 
pany may make such alteration or modification therein as it may think fit: 

Central Government, or the Braithwaite and Company 

sh^ nnt m Company shall not omit to ratify a contract, and 

fipH t o*" iwodification in a contract, unless it is satis- 

unduly onerous or has been entered into in bad 

Brihh -f interests of the Central Government, or the 

Braithwaite and Company Limited, or the Government company, 

rir J^l Central Government, or the Braithwaite and Company Limited, 
n^f company shall not omit to ratify a contract, and shall 

not make any alteration or modification therein, except after giving to the 

I, contract a reasonable opportunity of being heard and except 
fter recording, in writmg, its reasons for refusal to ratify the contract or 
for making any alteration or modification therein, 

2C. Protection of action taken in good faith.— (1) No suit, prosecution, 

or other legal proceeding shall lie against the Centra! Government or any 

officer of that Government, or the Braithwaite and Company Limited, or 

me Government company, or any officer or other person authorised by that 

Government, or the Braithwaite and Company Limited ,or the Government 

company, for anything which is in good faith done or intended to be done 
under this Act. 

f 

^ (2) No suit or other legal proceeding shall lie against the Central Gmr- 

ernment or any of its officers or other employees, or the Braithwaite and 
Company Limited, or the Government company, or any officer or other per¬ 
son authorised by the Braithwaite and Company Limited, or the Government 
company, for any damage caused or likely to be caused by anything which 
is in good faith done or intended to be done under this Act. ^ 

27. Delegation of powers.— (1) The Central Government may, by noti¬ 
fication, direct that all or any* of the powers exercisable by it under this 
Act, other than the power conferred by Section 30, may also be exercised 
by such person or persons as may be specified in the notification. 

(2) Whenever any delegation of power is made under sub-secticm (1), 
the person to whom such power has been delegated shall act, under the 
direction, control and supervision of the Central Government, 

‘i 28. Penalties.— Any person wHo,— * 

(a) having in his possession, custody or control any property forming part 
' of any undertaking of the Company, wrongfully withholds such pro^ 

^ perty from the Central Government, or the Braithwaite and Company 
Linuted,_or the Government company, or 
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(b) wrongfully obtains possession of, or retains, any property forming part 
of any undertaking of the Company or wilfully withholds or fails to 
furnish to the Central Government, or the Baithwaite and Company 
Limited, or the Government company, or any person or body of per¬ 
sons specified by that Government, or the Braithwaite and Company 
Limited, or the Government company, any document relating to such 
undertaking which may be in his possession, custody or control or fails 
to deliver to the Central Government, or the Braithwaite and Com¬ 
pany Limited, or the Government company or any person or body of 
persons specified by that Government or the Braithwaite and Com¬ 
pany Limited, or the Government company, any assets, books of ac¬ 
count, registers or other documents in his possession, custody or con¬ 
trol, relating to the undertaking of the Company; or 

(c) wrongfully removes or destroys any property forming part of any 
undertaking of the Company or prefers any claim under this Act 
which he knows or has reasonable cause to believe to be false or gross¬ 
ly inaccurate, shall be punishable with imprisonment for a term which 
may extend to two years or with fine which may extend to ten 
thousand rupees, or with both. 


29. Offences by companies.— (1) Where an offence under th's Act has 
been committed by a company, every person who at the time the offence 
was committed was in charge of, and was responsible to, the company for 
the conduct of the business of the company, as well as the company, shall 
be deemed to be guilty of the offence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 
such person liable to any punishment, if he proves that the offence was 
committed without his knowledge or that he had exercised all due diligence 
to prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where any 
offence under this Act has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, or is 
attributable to any neglect on the part of, any director, manager, secretary, 
or other officer of the company, such director, manager, secretary or other 
officer shall be deemed to be guilty of that offence and shall be liable to be 
proceeded against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) "ccmipany” means any body corporate and includes a firm or other as¬ 
sociation of individuals; 

(b) "director” in relation to a firm, means a partner in the firm, 


39. Power to make rules. — (1) The Central Government may, by noti¬ 
fication, make rules for carrying out the provisions of this Act. 

(2) In particular and without prejudice to the generality of the forego¬ 
ing power, such rules may provide for all or any of the following matters, 

namely 

(a) the time ^thin which, and the manner in which, an intimation shall 
be given to the Commissioner under sub-section (3) of Section 4; 

(b) the manner in which the monies in any provident fund or other fund 
referred to in Section 13 shall be dealt with; 

(c) any other matter which is required to be, or may be, prescribed. 


-■....k’i 

.* •!» *1 f- 


(3) Every rule made by the Central Government under this Act shall be 
laid as soon as may be after it is made, before each House of Parliament, 
While It Is in session for a total period of thirty days, which may be com- 
ia one session or in two or more successive sessions, and if before 
Mmiry of the session immediately following the session or the successive 
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rule n? nicking any modification in the 

rule or both Houses agree that the rule should not be made the rule shall 

thereafter have effect only in such modified form or be of no effort as the 

case may be; so, however, that any such modification or annulment shall be 

^nthout prejudice to the vahdity of anything previously done ™der that 

fenf If any difficulty arises in giving ef- 

incon 5 istent'’w'ith'’'the J'’®, Government may, by order, not 

inconsistent with the provisions of this Act, remove the difficulty: 

Provided that no such order shall be made after the expiry of a period 

Sidenh ^ the aXnt of the Pre- 

claref thart'hTs'Art hereby de- 

Glared that this Act is for giving effect to the policy of the State townrdcs 

se^cunng the principles specified in clause (b) of" ArUcle 39 of the Conrifu- 

cle if otthe‘“c;rst[tuHom ^ 

Limfted •f”'' “ Gresham and Craven of India (Private) 

by repealed.^““‘*‘°" Transfer of Undertakings) Ordinance, 1977, is here,- 

undir’thf‘n f anything done or any action taken 

und^ Ordmance so repealed shall be deemed to have been done or taken 
under the corresponding provisions of this Art. 

THE SCHEDULE 

(See Sections 18, 19, 20 and 22) 

ORDER OP PRIORITIES FOR THE DISCHARGE OF LIABILITIES 

OF THE COMPANY 
PART A 

Post-takeover management period ' 

Cftteyory I 

Wages, salaries and other dues of the employees of the Company. 

Category n 

(0 Loans advanced by the Central Government 
(il) Loans advanced by Banks. 

Category in 

availed of by the Company for the purpose of carrying on any 
trading or manufacturing operations. 

Category rv 

Any other loans. 

Category V 

Revenue, taxes, cesses, rates or any other dues to the Central Government or 
a State Government. 

PART B 

Pre-takeover management period 

Category VI 

Arrears In relation to contributions to be made by the Company to the pro¬ 
vident fund, salaries, wages and other amounts due to the employees of the Com¬ 
pany. ^ 

Category vn 

Overdrafts fnom Banka 

Category VIH — ^ 

Revenue, texes^ cesses, rates or any other dues to the Central Government, a 
State Government, a Local Authority or a State Electricity Board. . 1 


I 
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{ffo] Guardians and Wards Act, 1890 
i* Gstegory IX 

(I) Any credit availed of by the Company for the purpose of carrying on any 
trading or manufacturing operations. 

(II) Any other dues. 


[THE] GUARDIANS AND WARDS ACT» 1890 

(ACT Vm OF 1890) 

[The text of the Act printed here is as on 31-10-1982.1 
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47. Orders appealable. ready appointed by Court. 

48. Finality of other orders. 52. [Repealed.] 

49. Costs. 53. [Repealed.] 

50. Power of High Court to make rules. THE SCHEDULE,— [Repealed.] 

STATEMENT OF OBJECTS AND REASONS 


"Thi.s Bill to consolidate and amend the 
law relating to Guardians and Wards is 
based on opinions elicited by a reference to 
Local Governments and High Courts on the 
subject of certain defects in the law relating 
to the Guardianship of minors, and its ob¬ 
ject is to provide a law of Guardian and 
Ward applicable as far as possible to all 
classes of Her Majesty’s subjects in British 
India. 

Among the enactments which the Bill 
will supersede are Act 40 of 1858 and por¬ 
tions of the Madras Code, relating to minors 
in the Presidencies of Bengal and Madras 
who are not European British subjects and 
are not under the superintendence of a 
Court of Wards Act 20 of 1864. relating to 
minors in the Presidency of Bombay who 
are not European British subjects; Act 9 of 
1861. relating to the custody and guardian¬ 
ship of minors who are not European British 
.subjects; and Act 13 of 1874. relating to the 
guardianship of European British minors in 
territories beyond the jurisdiction of the 
chartered High Courts, 

The Bill, which follows generally the frame 
of Act 13 of 1874, is drawn as applicable to 
all District Courts and High Courts (includ¬ 
ing the chartered High Courts) and to 
minors of all creeds and races. But It does 
not take away any of the powers at present 
po.ssessed by the chartered High Courts, and 
it provides that, In the selection of guar¬ 
dians and other matters: regard shall be had 
to the personal law of the minor. The juris¬ 
diction and authority of the Courts of Wards 
are expressly saved and will not be In any 
way affected by the proposed law. 

One effect of the assimilation of the law 
will be to do away with the rule, which 
obtains in the Presidencies of Bengal and 
Bombay, that no person shall be entitled to 
Institute or defend any suit connected with 
a minor’s estate of which he claims the 
charge until he has obtained a certificate of 
administration. It is proposed that suits by 

EXTRACT FROM REPORT 

"The Bill was Introduced in 1886, and was 
considered by a Select Committee In 1887. 
That Committee made many amendments in 
the Bill, but decided not to submit a report, 
partly because the Bill contained a clause 
respecting the appointment of Guardians for 
minor members of undivided Hindu family 
about which there was much difference of 
opinion, and partly because the Calcutta 
High Court considered that the Bill did not 
hold out sufficient inducement to de facto 
guardians to subject themselves to the pro¬ 
visions of the proposed Act. 


and against minors shall be regulated by 
Chapter XXXI of the Code of Civil Pro¬ 
cedure (now Civil P. C.. 1908, Order XXXII), 
and that, in a Bill which Is to be Introduc¬ 
ed to amend that Code, provision be Insert- 

. ed conferring, among other privileges, on a 
guardian who has been appointed, or whose 
title has been declared, under the. Guardians 
and Wards law, a preferential right to be 
appointed next friend or guardian for tiie 
suit. 

Acts 40 of 1858 and 20 of 1864 provide. In 
Sections 27 and 31, respectively, that noth¬ 
ing in those Acts shall authorise the ap¬ 
pointment of any person other than a fe¬ 
male as the guardian of the person of a fe¬ 
male. The cases reported at ILR 19 
Cal 15 and ILR 11 Cal 574. and the remarks 
at pages 213-14 of Sayyid Amir All’s Per¬ 
sonal Law of Muhammadans, seem to ren¬ 
der the re-enactment of the provision in¬ 
expedient. Section 15 of the Bill specifies 
the matters by which the Court is to be 
guided in appointing a guardian, and one of 
those matters is the law to which the minor 
is subject. 

The provision of Act 20 of 1864, that the 
legal heir of a minor, or the person next 
in succession to his property, may not be 
appointed guardian of the person of the 
minor, has not been repeated. It is con¬ 
sidered that the appointment of such per¬ 
sons should not be ab,«olutely prohibited. 
This was the opinion of the Supreme Coun¬ 
cil when Act 40 of 1858 was about to be 
enacted (Proceedings of Legislative Council, 
1858. pages 576-77). and Is the opinion of 
the Hon’ble Mr. Melvill. 

If the Bill becomes law in Its present 
form. Article 10 of Schedule I of the Court, 
fees Act, 1870, which applies only to the 
Presidencies of Bengal and Bombay, will 
become obsolete. It has, therefore, been in¬ 
cluded In the schedule of enactments to be 

repealed.Gazette of India, 1886, 

Part V, page 89. 

OF SELECT COMMITTEE 

On these two matters, Local Goverpments 
have since been specially consulted and 
in undertaking the reconsideration of the 
Bill as amended In 1887 we have had the 
benefit of their advice. 

The weight of authority Is distinctly 
verse to the retention of the clause respect¬ 
ing the appointment of guardians for minor 
members of undivided Hindu families, Md 
we have removed that clause from the BiU* 

The inducements to de facto guardians to 
subject themselves to the proposed Act art 
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several. No fees will be payable in respect settlement of their differences (Section 43): 
of the appointment of guardians (Section and certain privileges are conferred on ap- 
2): a de facto guardian acting without ap- pointed guardians by clau.ses B. C and D of 
pointment by the Court vdll incur the risk the Section (Section 53) amending Chapter 
of being superseded on an application by XXXI of the Code of Civil Procedure, In 
the Collector (Section 8): appointed guar- the opinion of most of the authorities con- 
dians may be properly remunerated for suited, these inducements were sufficient, 
their care and pains in the execution of their but we have now added to them the provi- 
duty (Section 22); testamentary and appoint- sion in clause A of Section 53 that, where a 
ed guardians will have the powers possess- guardian has been appointed for a minor by 
ed by executors and adminirtrators, respee- the Court, a suit is not to be instituted in 
tively, under the Probate and Administra- the name of the minor by any other person 
tion Act, 1887, and will be in a position to as next friend without the leave of the 
pass secure tities (Sections 28 and 29): ap- Court to be granted after hearing any ob- 
pointed guardians may protect themselves jection which the guardian may have to 
by applying for, and acting upon, the direc- make with respect to the institution of the 
tion of the Court (Section 33), and the sub-, suit. This provision will, we believe, be 
mission of accounts by them is no longer to very valuable in practice, and it will further 
be obligatory, but to be left to the discre- tend to remove the objection which was 
tion of the Courts under the rules of the taken to the Bill by the Calcutta High 
High Court (Sections 34 and 50 (i) (d) ); joint Court.” • • • •—Gazette of India, 1890, Part 
guardians may come to the Court for the V, page 77. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 4 of 1926; 17 of 1929; 40 of 1949; 3 of 1951; 26 of 1968. 

—Amended in West Bengal by W. B. Act 21 of 1953. 

—Adapted by A. O., 1937; A. C. A. O., 1948; A. L. O.. 1950 

—Extended by Acts 4 of 1941; 59 of 1949; 30 of 1950; 26 of 1968; Regns. 3 of 1872; 

6 of 1963; 8 of 1965. 

—Extended in Bombay by Bom. Act 4 of 1950. 

•—Extended to Madras excluded areas by Mad. Regn. 6 of 1940 

—Extended in Orissa by Ori. Regns. 8 of 1963; 4 of 1936; 5 of 1936. 

—Supplemented by Acts 41 of 1950; 32 of 1956. 

—Repealed in part by Acts 5 of 1909; 1 of 1938. 

—Repealed in part In C. P. and Sambalpur District by Act 24 of 1899. 

COGNATE ACTS A7«) PRO^TSIONS 

(1) Hindu Minority and Guardianship Act, 32 of 1056. 

(2) Indian Majority Act, 9 of 1875. 

(3) ChUdren Act. 80 of 1961. 


(THE] GUARDIANS AND WARDS ACT, 1890 

(ACT Vra OF 1890)» 

I21st March, 1890.J 

An Act to consolidate and amend the law relating to Guardian and Ward. 

WHEREAS it is expedient to consolidate and amend the law relating to 
guardian and ward; 

It is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1886. Pt. V. p. 89; and 
for Report of Select Committee, see Gaz. of Ind., 1890, Pt. V, page 77. 


This Act has been declared to be in force in the Sonthal Parganas by the Son- 
thal Parganas Settlement Regulation, 1872 (III of 1872), S. 3. These parganas how 
form part of Bihar State; in the Khondmals District (now in Orissa) by the Khond- 
mals Laws Regulation, 1936 (IV of 1936), S. 3 and Sch.; and in the Angul District 
by the Angul Laws Regulation. 1936 (V of 1936), S. 3 and Sch. This Regulation has 
now been repealed by Ori. Act 19 of 1967 and the Angul District as formed under 
thpt Regulation is now a sub-division of the Dhankanal District in Orissa._ 





**A** in the citations stands foir AIR 

20] 4 A. M. 26 
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It has been declared not to be In force In the Scheduled Districts of Ganjam and 
Vizagnpatam by notification under Section 3 (b) of the Sched\iled Districts Act, 1874 
iXlV of 1874) — see Gazette of India, 1898. Pt I, page 872. While Ganjam now 
forms part of Orissa State, Vizagapatam is part of Andhra Pradesh. 

This Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (LIX of 1949), Section 3 (1-1-1950) and to the States 
of Manipur, Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 
1950 (XXX of 1950), Section 3 (16-4-1950); Manipur and Tripura are now States 
(see Act 81 of 1971) but Vindhya Pradesh has now merged with the State of 
Madhya Pradesh — See Act 37 of 1956. 

It has also been extended to the States Merged In the State of Bombay, see 
Bom. Act, TV of 1950, S. 3 and Sch. II, Part I (30-3-1950). 

It has been extended to portions of partially excluded areas in Madras (Tamil 
Nadu) by Mad. Regn. 6 of 1940. It was extended to Berar (now forming part of 
Maharashtra) by Act 4 of 1941 and to Roraput by Orissa Regulation 8 of 1943. 

It has now been extended to the Union territories of— 

(1) Dadra and Nagar Haveli by Regn. 6 of 1963 (w. e. f. 1-7-1965). 

(2) Laccadive, Minicoy and Amindivi Islands by Regn. 8 of 1965 (w. e. f. 1-10-1967). 

(3) Pondicherry by Act 26 of 1968 (w. e. f. 5-9-1968). 

Laccadive, Minicoy and AmIndIvI Islands are now known as Lakshadweep — 
See Act 34 of 1973. 

CHAPTER I 
PRELIMINARY 

1. Title, extent and commencement— (1) This Act may be called THE 
GUARDIANS AND WARDS ACT, 1890. 

(2) It extends to the whole of India ®fexcept the State of Jammu and 
Ka.shmirl, ^[* * *]; '[•]. 

(v^) It shall come into force on the first day of July, 1890. 

fa] Substituted for “except Part B States” by Part B States (Laws) Act, 1951 (III 

of 1951), Section 3 and Sch. (1-4-1951). 

[b] Words “inclusive of British Baluchistan” were omitted, by A. C. A. O., 1948. 

[c] Word “and" was omitted by Repealing and Amending Act, 1949 (XL of 1949), 
S. 3 and Sch. II (1-5-1949). 

STATE AMENDMENT 

Pondicherry t 

In its application to the Union territory of Pondicherry, add the following pro¬ 
viso to sub-section (2)— 

"Provided that nothing contained In this Act shall apply to Renoncants of the 
Union territory of Pondicherry.”—See Act 26 of 1968, S. 3 (1) and Sch. 

2. Repeal.— [Repealed by the Repealing Act, 1938 (I of 1938), Sec. 2 

and Schedule.] * 

3. Saving of jurisdiction of Courts of Wards and Chartered High 
Courts.— This Act shall be read subject to every enactment heretofore or 
hereafter passed relating to any Court of Wards by ®[any competent legisla- 


Section 1 

(1) The Act is in force In the Agency 
Tracts, and High Courts have powers to 
set aside ex parte orders passed by the 
Agent to the Governor in scheduled Dis¬ 
tricts. (1895) 18 Mad 227 (228) (DB). 

(2) Act does not deal with cases of 
lunatics. A 1936 Lah 142 (142). 

Section 3 

(1) Although no order for custody of 
minor can be made in favour of a person 
without appointing him a guardian und^ 
the Act, the power of the Calcutta High 


irt under clause 17 pf Letters Patent to 
)Oint keeper for the infant without ap- 
nting a guardian, remai^ unaffect^ m 
w of S. 3 of the Act. ILR (1949) 2 Cal 

(385, 386). 

2) High Court has jurisdicti^ 

)Iication under clause 12, Letters Patem 
custody of a child by a ^fe agarn^ 

• husband. It may exercise its discretion 
n though there is another r^edy. open 
the party by application to Distrirt 

• ?e under S. 9, Guardians and Wards Act, 
there are no complicated questions 
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ture, authority or person in ^[nny State to which tliis Act extends]], and 
netting in this Act shall be construed to affect, or in any way derogate 
from, the jurisdiction or authority of any Court of Wards, or to take away 
any power possessed by "^[any High Court **[* * ].] 

[a] Substituted for "the Governor-General in Council or by a Governor or 
Lieutenant-Governor in Council" by A. O., 1937. 

[b] Substituted for "Part A States and Part C States" by Part B States (Laws) 
Act 1951 (III of 1951), S. 3 and Sch. (1-4-1951). 

[c] Substituted for "any High Court established under the Statute 24 and 25 
Victoria, Ch. 104 (an Act for establishing High Courts of Judicature in 
India)", by A. O., 1937. 

{d] Words "established in Part A States and Part C States" were omitted by 
Act. Ill of 1951, Section 3 and Sch. (1-4-1951). 


Section 3 (contd.) 

of facts to be ascertained and application 
can be disposed of on merits. A 1934 All 
722 (724) (DB). 

(3) Application under this Act more con¬ 

venient — Application under S. 491, Crimi¬ 
nal P. C. for custody of minor—High Court 
would not exercise their discretionary 
powers under S. 491, Criminal P. C. A 1935 
All 55 (56. 57) t 36 Cri LJ 554. (Even if 

there is an order by the High Court under 
S. 491 the party is not debarred from ap¬ 
plying to District Judge under the Act.) 

(4) The inherent jurisdiction and power 
of the Madras High Court vested in it under 
Letters Patent to appoint a guardian in 
respect of the person and property of a 
minor member of a joint Hindu family 
covering even his undivided interest in the 
joint family property remains unaffected in 
view of S. 3 of the Guardians and Wards 
Act. A 1949 Mad 260 (262). 

(5) High Court has inherent jurisdiction 
in a proper case to appoint guardian of 
person and property of member of a joint 
Hindu family so as to prolong his minority 
even though the Guardians and Wards Act 
forbids such appointment where there is 
any adult coparcener alive in such a 
family. A 1929 Bom 475 (477) : 54 Bom 75 
•• A 1948 Bom 15 (16, 17, 20). (Application 
by the karta of a joint Hindu family for 
sanction to alienate the minor coparcener’s 
property by reason of Its being for benefit 
of the minor — Court before according 
sanction should first appoint karta, the 
guardian of the minor’s undivided share.) 

(8) Appointment of guardian under in¬ 
herent powers — Principle underlying S. 28 
binds High Court even while exei^slng its 
inherent powers. A 1973 SC 2565 (2569) : 
(1973) 2 SeWR 398. 

(7) Calcutta High Court had under its 
Inherent jurisdiction, and apart from the 
Act, power to appoint guardian of minor 
member of family governed by Mitakshara 
School of Hindu Law. A 1932 Cal 502 (503) 
•• A 1923 Cal 409 (409). (It has no such 
power under S. 19.) 

(8) High Court has power of appointing 
a guardian for an Infant or his estate to 
benefit the udiole family and the minors. 
(1892) 16 Bom 634 (636) (DB). 

(9) Hltfd Courts will generally be reluc¬ 
tant to exercise powers of appointing 


guardians in a joint family as it will be a 
wholly new practice which may lead to 
troubles. A 1928 All 709 (709) (DB). 

(10) The High Court has jurisdiction to 
sanction an alienation by the father or the 
manager of joint Hindu family where the 
Court is satisfied that the transaction is for 
the ^nofit of the minors. A 1937 Bom 98 
(100) (DB). 

(11) High Court has inherent power to 
stay proceedings under the Act. A 1928 Lah 
912 (912). 

(12) High Court’s guardianship jurisdic¬ 
tion is not limited to tQwn or European 
British subjects especially where no opposi¬ 
tion to exercise of jurisdiction is set up. A 
1930 Cal 598 (.598). 

(13) There is nothing in the Guardians 
and Wards Act which gives ordinary origi¬ 
nal jurisdiction to the Lahore High Court to 
deal with petition filed under the Act and 
there is nothing in the various Acts relat¬ 
ing to the Chief Court of Punjab or in the 
Letters Patent of the Lahore High Court 
which gives that Court ordinary original 

jiu*sdiction in these matters. The peti¬ 
tion can only be entertained in the High 
Court of Punjab in exercise of^ its extra¬ 
ordinary civil jurisdiction, that is. petition 
must first be instituted in the District Court 
where it lies and then if that Court is sub¬ 
ordinate to the High C^ourt it can, if the 
Court so thinks fit, be withdrawn from that 
Court and decided in the High Court. A 
1954 PunJ 274 (277) (DB). (The High Courts 
at Bombay, Madras and Calcutta have 
original jurisdiction because their powers 
have been based on the powers of Courts 
in England including the Courts of Chan¬ 
cery.) 

(14) The Chief Court of Lower Burma 
has no special jurisdiction over infants. Its 
powers in this respect are confined to those 
given under the Guardians and Wards Act 
and are only those of a District Court. A 
1920 Low Bur 66 (67). 

(15) High Court of Mysore has no juris- 
di<^ion much lees an inherent jurisdiction, to 
appoint a guardian of the undivided interest 
of a minor in a joint Hindu family pro¬ 
perty. A 1968 Mys 178 (182) a (1967) 2 My« 
LJ 342. 
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subjea or •^“>"^“^8 repugnant in the 

f 

® 7*'°’ ‘he provisions of the Indian Majo- 

„ h deemed not to have attained his majority: 

(2) "guardian” means a person having the care of the person of a minor 
^or of his property, or of both his person and property: 

aluardi^m "" ^ both, there is 

'r£°“r‘n meaning assigned to that expression in the 

includes a High Court in the exercise of 
its ordinary original civil jurisdiction: 

STATE AMENDMENT 

West Beni;:al: 

In clause (4) of Section 4, for the words "a High Court in the exercise of its 
ordinary original civil jurisdiction”, substitute the words "as respects the city ^ 
Calcutta as defined in the City Civil Court Act, 1953, the City Civil Court esta^ 
bahert under that Act"-tV. B. Act XXI of 1953, S. 22 and Sch II (23-iT957) 


Section 4 ( 1 ) 

(1) Appointment of guardian under this 

attains ma.iority on comple¬ 
tion of 21 years. (1966) 2 Mad LJ 546. 

Section 4 (2) 

(1) Definition of 'guardian’ given in S 4 
is. wide and includes within its meaning all 
Kinds of guardians. Thus natural guardians, 

*^stamen»ary guardians 
and certificated guardians are all guardians 

of Act- A 1946 Cal 272 (282) 
QB) ILR (1956) Nag 742 (746) (DB). (De 

** A 1948 Mad 155 (157) : 
ILR (1948) Mad 351 (DB) ** A 1938 Nae 
399 (400). (De facto guardians.) - A 1934 

a96^J^*Mri7i^ = 

(2) The definition of "guardian” is an in- 

dusive definition and there is no reason 
why a person who acts as a de facto guar- 
firfn” ??oio within the said defini¬ 
te* ^ fA 1964 Ker 269, 

Dissented from.) 

however A 1964 Ker 269 (271) (Ap- 
plication under S. 25 by mother for custody 
of seven year old child against father — 

maintainable as mother, not 
natural guardian - Fact that the mother 
was a de facto guardian was immaterial)! 

o •’guardian” as defined in 

o. 4 (2) includes all persons who have care 
person of minor or care of property 
o^f the minor. A 1954 All 690 (690r ** A 1934 

?<}}n "^24 A 1932 All 

215 (217 220) (DB). (The word does not 

2!m ® guardian appointed or 

(137) hy the Court.) ** A 1930 Sind 135 

(4) The definition of the word 'guardian* 
es employed in sub-sec. (2) of S. 4 is wider 
than a legal guardian according to the 
personal law applicable to the parties. The 
a^mtion is capable of including the person 
who is not a natural or legal guardian at 

A ^ fhe care of the minor. 

A 1971 All 260, Dissented from ' A 1979 
Bom 156 (162) ; 1979 Mah LJ 462. 


(5) A Muhammadan Grandmother having 
the care of her daughter’s daughter aged 

tI child’s guardian within 
S. 4 (2). 1971 Ker LJ 361 (DB). 

LJ 1082^® ^ ^ 

(6) On death of father of a minor, mother 
hecomes natural as well as the legal guar- 
dian of the minor. A 1957 Ker 153 (180) : 
ILR (1957) Ker 500 (DB). (This relationship 
s also recognized under Madras Manimak- 
kathayam Act.) 

L-7i,of child’ means guardian of 
child s person specially when it is contrast^ 
with executorship of property. A 1939 Lah 
463 (465) (DB). 

(8) Persons in possession of minor's pro- 

pertv under will are guardians having care 

of the minor’s person and property. A 1934 
Lah 323 (324). k k j 

(9) The word "person" is not to be Inter¬ 
acted in the light of S. 3 of General 
Clauses Act so that an association or an 
incorporated body or holder of an office 
cannot be appointed guardian. ILR (1952) 1 
Cal 46 (51) •• A 1930 Cal 397 (402) (DB). 

[But see A 1955 Vindh Pra 3 (4).l 

(10) Mother is natural and legal guardian 
of illegitimate child under English lL>aw — 
Is entitled to its custody as against putative 
father unless disqualified by misconduct or 
neglect. A 1970 Mad 427 (430). (A 1970 Mad 
92, Reversed.) 

Section 4 (3) 

(1) "Ward” in S. 4' (3), includes minor 
under guardian not appointed under Act 
A 1935 Oudh 492 (493) : 11 Luck 553 (FB). 

Section 4 (4) 

(1) Application for appointing guardian 
of person of a minor — Expression 'District 
Court’ in S. 9 appertains to the definition 
of the expression 'Court’ in sub-sec. (5) of 
S- 4 and is not referable to the definition 
of the 'District Court’ in sub-sec. (4) of S. 4 
— Application by mother, held, could not 
be entertained by the High Court 1976 
BBCJ 8 (11) (Pat). 
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•1(5) **the Court” means— 

(a) the District Court having jurisdiction to entertain an application 
under this Act for an order appointing or declaring a person to be 


a guardian; or 

(b) where a guardian has been appointed or declared in pursuance of 
any such application— 

(i) the Court which, or the Court of the Omcer who, appointed or 

declared the guardian or is under this Act deemed to have 
appointed or declared the guardian; or 

(ii) in any matter relating to the person of the ward the District 
Court having jurisdiction in the place where the ward for the 
the time being ordinarily resides; or 

fc) in respect of any proceeding transferred under Section 4A, the 
Court of the Officer to whom such proceeding has been transfer- 


red]: 

fal Substituted for the original clause (5) by Guardians and Wards (Amend¬ 
ment) Act. 1926 (IV of 1926). Section 2. 

f6) '^Collector” means the chief officer in charge of the revenu-administra- 
tion of a district, and includes any officer whom the ^‘[State govern¬ 
ment] by notification in the ^[Official Gazettel. may, by name or in 


Section 4 (5) 

(1) Expression ‘'ordinarily resides” em- 

phaises on the minor's 

residence and excludes places to which 

minor might be removed at or about the 

time when application for enforcement of 

euardianship and custody of minor is filed. 

The ntw place to which the minor may 

have gone or may have been removed can 

become the "ordinary place of residence 

STminor only after minor has 

at the place for a reasonably long time ana 

the residence has passed from the 

casual and temporary A 1957 Ker 

158 (161) : ILR (1957) Ker 500 (DB). 


band belonged io that place. Paternal uncle 
then filed applu ation in District Court of 
Poona for his appointment as guardian of 
the minor and restoration of custody. Held 
that District Court had .iurisdiction to enter¬ 
tain application because minor under cir¬ 
cumstances of the case had to be treated as 
ordinarily resident within Court's iurisdic- 
tion. A 1937 Bom 158 (160) : ILR (1937) Bom 
348 (DB). 

(4) Minor who is in India only because 
opposite parties who are Pakistan nationals 
and with whom he stays are confined in a 
iail in India cannot be said to be ordinarily 
residing within jurisdiction of any District 
0/^nr+ in TnHia. A 1958 Ral 221 (222) t ILR 


(2) *Word ‘ordinarily’ has been intention¬ 
ally used to bring in considerations other 
thSn ^at of mere factual residence, hence 
the question of residence for the mirpose 
of jurisdiction becomes a question of fact 
depending upon circumstances under which 
the minor was removed from the place oi 
residence of his natural guardian, conduct 
of the guardian, period of ^ay of ^e mmor 
at the place where jurisdiction is 

hifc conferred upon the Court, etc. 
A 1954 Sau 13 (14) ** A 1938 ^h 313 (316); 
ILR (1938) Lah 318 (DB). (AppeUant appomp" 
ed guardian of person of her minor daugh¬ 
ter on her husband's death — Application 
lor her custody to Court at M. where minor 
found to be made over to female relative or 
lespondents residing in State — Minors 
residence in State held temt^rary and inci¬ 
dental — Court at M held had inrisdiction 
to entertain application for custody. A 1938 
Lah 84. Revers^.) 


(3) Minor girl, who since her .fathe^ 
death had been brought up and maintained 
by her paternal uncle at Kolhapur, came 
to yifilt her maternal uncle at Poona. There 
she was enaged to be married to a boy oi 
that place. Ever since, she resided at Poona 
and wouW have continued to reside there 
I& view ol the fact that her proposed hus¬ 


(1958) 8 Rai 299 (DB). 

(5) Infant who had left the district and 
India itself months previously to the ap¬ 
plication for re.storation of custody by guar¬ 
dian. for being educated in England, cannot 
be said to be ordinarily resident of the dis¬ 
trict at the time of application. A 1914 PC 
41 (43) : 41 Ind App 314. 

(6) Definition of "Court" in S. 4 is the 
Court that is seized of the actual proceeding 
of guardianship and not some other Court 
trying a suit in which matter of guardian¬ 
ship arises in a collateral way. A 1965 Mad 
368 (870) ; (1966) 1 Mad LJ 175 (DB). 

(7) The question as to where the minor 

ordinarily reside.? is a question of fact to be 
resolved In each case by taking into con¬ 
sideration all the relevant circumstances. A 
1975 Guj 150 : (1974) 15 Guj LR 499 (DB) •* 
A 1973 Guj 1 *. 14 Guj LR 88. (Minor 

children residing with their mother at 
Vaghel in Mehsana Dist. for over a period 
of two years before the husband filed his peti¬ 
tion for their custody in Palampur Distrirt 
Court within whose jurisdiction he resided 
— Held, that the place of ordinary residence 
of minor children was Vaghel — Palampur 
District Court had no jurisdiction to enter¬ 
tain the application.) 


406 fSs 4-A—7] [The] Guardians and Wards Act, 1890 

virtue of his office, appoint to be a Collector in any local area, or with 
respect to any class of persons, for all or any of the purposes of this 
Act: 

fa] Substituted for "Provincial Government” by A. L. O., 1950. 

[b] Substituted for 'Local Gazette’, ibid 

(7) T * • • *] : and 

[a] Clause (7) of S. 4 was omitted by Part B States (Laws) Act, 1951 (III oI 
1951), S. 3. Sch. (1-4-1951). 

(8) "prescribed” means prescribed by rules made by the High Court under 
this Act. 


*I4A. Power to confer jurisdiction on subordinate judicial officers and 
to transfer proceedings to such officers.— (1) The High Court may, by gene¬ 
ral or special order, empower any officer exercising original civil jurisdiction 
subordinate to a District Court, or authorize the Judge of any District Court 
to empower any such officer subordinate to him, to dispose of any proceed¬ 
ings under this Act transferred to such officer under the provisions of this 
section. 

(2) The Judge of a District Court may, by order in writing, transfer at 
any stage any proceeding under this Act pending in his Court for disposal to 
any officer subordinate to him empowered under sub-section (1). 

(3) The Judge of a District Court may at any stage transfer to his own 
Court or to any officer subordinate to him empowered under sub-section (1) 
any proceeding under this Act pending in the Court of any other such of¬ 
ficer. 

f4) When any proceedings are transferred under this section in any case 
in which a guardian has been appointed or declared, the Judge of the Dis¬ 
trict Court may, by order in writing, declare that the Court of the Judge or 
officer to whom they are transferred shall, for all or any of the purposes of 
this Act, be deemed to be the Court which appointed or declared the guar¬ 
dian.] 

[a] Inserted by Guardians and Wards (Amendment) Act, 1926 (4 of 1926), S. 3. 


CHAPTER H 

APPOINTMENT AND DECLARATION OF GUARDIANS 

5. Power of parents to appoint in case of European British subjects.— 
[Omitted by Part B States (Laws) Act, 1951 (III of 1951), S. 3 and Schedule 
(1-4-1951).] 

6. Saving of power to appoint in other cases.— In the case of a minor 
•], nothing in this Act shall be construed to take away or derogate from 

any power to appoint a guardian of his person or property, or both, which 
is valid by the law to which the minor is subject. 

[a] Words "who Is not an European British subject” were omitted by Part B 
States (Laws) Act. 1951 (3 of 1951). S. 3 and Sch. (1-4-1951). 


7. Power of the Court to make order as to guardianship.— (1) Where 
the Court is satisffed that it is for the welfare of a minor that an order 
should be made— 

(a) appointing a guardian of his person or property, or both, or 


I III » I 

Section 4-A 

(1) There is no inconsistency between 
S. 4-A and S. 25 of Manipur (Courts) Act, 
1955. Judicial Commissioner can under either 
provision, authorise subordinate Courts to 
deal with proceedings under the Guardians 
and Wards Act. A 1962 Manipur 60 (63). 

(2) Petition under Ss. 12 and 25 filed be¬ 
fore District Judge, Allahabad — District 
Judge transferring petition to Addl. District 
Judge — No general or special order passed 
by High Court under S. 4-A (1) conferring 
jurisdiction on subordinate Judicial Officer 


— Order of District Judge transferring case 
to Addl. District Judge, held could not 
justified under S. 4-A (2). However. District 
Judge could entrust hearing of petition 
under S. 8 (2) of the Bengal. Agra and 
Assam Civil Courts Act and in discharge 
of those functions the Addl. District Judge 
could exercise same powers as District 
Judge. (1982) 8 All LR 400 (401. 403). 

SECTION 7 — SYNOPSIS 

1. Appointmtnt or declaration of gnardlaii 

— Sub-section (1). 

2 . Guardian of person. 
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(b) declaring a person to be such a guardian, 
the Court may make an order accordingly. 


(2) An order under this section shall imply the removal of any guardian 
who has not been appointed by will or other instrument or appointed or de- 

dared by the Court 


(3) Where a guardian has been appointed by will or other instrument or 
annointed or declared by the Court, an order under this section appointing 

another nerson to be guardian in his stead shall not be made 
^tunh^pL" fhTgu^rdian alpom^ or declared as aforesaid bave 

““clTec«onri 2 '’^ri 3 of thVm^d^Minority and Guardianship Act, 1956 (32 
of 1956.] ___ 


Section 7 — Synopsis (contd.) 

3* Guardian of property. ^ a ^ 

4. Effect of appointment of statutory 

guardian — Sub-section (2). 

5. Restriction on Court’s power — 

section (3). 

1. Appointment or declaration of guardian 

— Sub*section (l|* 


(1) It is not necessary that merely because 

195 "‘mIuH ^^93 794). 
r^'h^re"Sf ol^nor bgr is Uvmg 
looking to his coinforts. it is not 
to appoint a guardian.) •• A 1939 Lan 
f99i^ fDB) (Minor is already of age 
wmiM be so very soon. There is no use in 
would ffiiardian _ Court should not 

apMint guSdian on the moral ground of 
advantage of keeping youth under 
fnr fl loneer period that ordinary law 
?uir?s ) - 15 cal LJ 142 (144) (DB). (Ap- 
^Intaent made In absence <>{. 
without iunsdiction.) •* A 1980 Mad i/o 
075) : (1965) 2 Mad LJ 168 . (Minor ^dow 

living under protection of her niother 
Mnt necessary to appoint any guardian of 
her pS - Cou?t however aPP?*nted 

minor’s paternal uncle’s son 

her property in preference to her father in 

law.) •• 1962 All LJ 718. 


(2) Before Court appoints a 
under this Act for a person it ?Jiould first 
Bfltififv itself that the person is still a minor. 
Where ^ere is no other evidence on point 
It shniild get that person examined by a 
L"d ?eUd statement Of the 

fore It proceeds to act. A 1955 Vmdh t'ra 
3 (3). 


(3) Court has no power to aP^tnt a 
guWdian unless it is satisfied that “'s 
welfare of the minor. A 1316 Cal 3M 
(DB) *♦ A 1940 Lah 9 (9) ** (t®70) 83 Mad 
TW *59 (62 63) (Person entrusted custody 
M h^^XVcliild'to his wife ^hile divorc- 
ing her ^ Atmosphere m the aPPttcanta 
hi^e has so changed after the entnistment 

of the custody as not to Sj® 

welfare of the child — Mere fact that the 
appUcant is the natural guardian the 

child does not entitle him to ^c c^^y 

AppUoation for custody r « 

flflBfl) tfi Rai 989 (992) ** A 1962 Manipur 

Sub9) « IMI 'S’ 

spimj), (Right of person in loco parentis to. 


obtain custody of foster — Its welfare 

is paramount consideration.) Jt959) 1 

Orissa JD 277. (Held, Court acted without 
iurisdiction in appointing step-brother as 
guardian when mother the natural guardian, 
was living.) 

(4) Normally a Court exercising powers 
and functions in respect of guardians and 
minors does not appoint guardian 
for minor for purpose of transfer¬ 
ring custody of minor concern¬ 
ed to a third party, that too. outside 
jurisdiction of Court. But it is not an iniloxi* 
blc rule of law, and there are exceptions to 
it. A 1970 Mad 262 (262). 

(5) The question of guardianship has to 
be decided by Court having due regard to 
welfare of the minor and cannot be the 
subject-matter of a compromise entered in¬ 
to between rival claimants. Court cannot 
make appointment on the result of 
compromise. A 1951 Sau 62 (64) A 1940 
Lah 9 (9). (Court is bound to cons^er whe¬ 
ther compromise is or is not for benefit or 

minor.) 

(6) The expression ’’welfare of the infant’’ 
set out in S. 11 of the Guardianship of 
Infants Act (1961) (Malaysia) should be 
construed in the widest possible terms, ine 
Court should put itself in the position of a 
reasonable and wise parent and determine 
what would be best for the infant or in¬ 
fants not what a selfish parent wants the 
S'ts ?6 h^ve. (1976) 2 Malayan LJ 88 (90. 

91). 

(7) As proceedings under Act are only to 
be taken for benefit of minor, application 
made for ulterior purpose should not be 
entertained. Court in- general must decide 
whether appointment of guardian would be 
for minor’s benefit. But in certain excep¬ 
tional cases it need not 

mala Mes are apparent on facta. 15 Cal WN 

457 (459) (DB). 

(8) On application for appointment of ^ a 
guartian Court has a discretion to appoint 
applicant himself or some other person as It 

thinks fit. A 1921 Nag 97 (99). 

(9) Question as to who is the mostsulteWe 
person for appointment is to be decided by 
Court and District Court cannot jefer the 
aele^on of a guardian to arbitration. Besid^, 

law aUowB a reference to arbitraUon only 

where all parties interested agree, while in 
a guardianship application party most i^ 
termed is the minor and kf. 
tQ a referfflice. A 1928 Rang 137 (138) (DB^d 
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Section 7 — Note 1 (contd.) 

(10) When a guardian of person and pro¬ 
perty of a minor is appointed, minor would 
be treated as a minor or infant and would 
not be able to enter into a contract or to 
transact any kind of business himself until 
age of 21. When one guardian has resigned, 
Court should not refrain from appointing 
another guardian on ground that minor had 
exceeded the age of 18 years. A 1936 Lah 
142 (143). 

(11) Order appointing a person who is 
already by law a guardian, is order without 
jurisdiction. Where a person is entitled to 
custody of the minor, being a natural guar¬ 
dian, proper method is to pass an order 
under S. 12. A 1927 All 581 (583) : 49 All 
773 (DB) *• (1969) 1 Mad LJ 345. (Father 
of Hindu minor being natural guardian of 
minor, application by him for purpose of 
apponting or declaring him as guardian is 
not maintainable.) •• A 1976 Raj 153. 

(12) The power which is conferred under 
S. 7 tp appoint a guardian is deemed to be 
controlled by the provisions of S. 19 dis¬ 
entitling a Court to appoint or declare a 
person a guardian of a minor, unless in the 
case of a minor who.'^e father is living, the 
Court comes to the conclusion that such 
father is unfit to be a guardian of the person 
of the minor. A 1979 Bom 156 (159) : 1979 
Mah LJ 462. 

(13) Even though the father is not unfit 
to be the guardian of the minor girl, the 
paramount cons’dcration for handing over 
the custody of the minor is the welfare of 
the minor. The father, no doubt, has a 
legal right, but that right is always sub¬ 
servient to the welfare of the minor. There¬ 
fore, when the Court finds that it will not 
be in the interest of the minor or conducive 
to its welfare to entrust the minor to the 
custody of the father the mere fact that 
the father has a legal right to the guardian¬ 
ship of the minor is of no consequence at 
all. ILR (1976) Cut 244 (250) •• 1981 Hindu 
LR 113 (115) (Punj). 

(14) There is a presumption in favour of 
the natural guardian as opposed to the 
claims of persons who are not considered 
to be natural guardians in law. Unless there 
is evidence to suggest that a natural guar¬ 
dian is not a fit person to be the guardian 
of his child or that for other reasons it 
will not be in the interests of the child’s 
welfare to entrust his custody to the natural 
guardian, the Court would ordinarily be 
inclined to accept his claim in preference to 
the claim of any other person. 1977 Ker LT 
479 (480) (T)B). 

(15) The Court has no jurisdiction to ap¬ 
point a guardian of the person of a minor 
whose father is alive and is not unfit to be 
the guardian of the person of a minor. A 
1971 Mys 211 (213). 

(16) The question whether a father Is fit or 
unfit to be the guardian of the person of a 
minor is a question of fact. It has got to 
be pleaded and established as any other 
fact has to be pleaded and established in 
Court. By merely saying that mother is a 
wttor person to look after Interests of the 
Hindu minor than the father, the restric¬ 


tion imposed on the power of the Court to 

P®>‘son of a minor 
whose father is living and is not in the 

opinion Oi the Court unfit to be guardian of 
the person of a minor cannot be got over 

(17) An application by father for appoint¬ 
ment of himself as guardian of his minor son 
is not maintainable. Court can, however 
treat it as one under S. 25 and order 
minors removal from mother’s custody to 
custody of father in the interests of the 
minor. A 1971 All 248 (250, 251). 

.Of its Secretary cannot be 
appointed guardian, though the Secretary 
may be appointed guardian in his individual 
capacity. A 1931 Cal 563 (564. 565) (DB). 

(19) Order appointing guardian conditional 
on furnishing security is valid — S. 7 is 
controlled by S. 34 (a). A 1930 Lah 497 
(499. 500) : 11 Lah 312 (FB). (Such order 
takes effect from date of furnishing secu¬ 
rity.) •• A 1945 Bom 243 (247) : ILR (1945) 
Bom 449 (DB). 

see A 1927 Mad 36 (37) : 49 Mad 809 
(FB). (A conditional order that a guardian 
Can act on furnishing security is invalid — 
A 1918 Mad 1335 : 40 Mad 775 Overruled.) 
•• A 1930 Mad 19 (19) (DB).] 

^0) Dating order of appointment with two 
different dates without recording any ex¬ 
planation therefor amounts to an irregula¬ 
rity in order. A 1957 Cal 322 (324) (DB). 

(21) A person who is natural guardian of 
minor under personal law, cannot apply to 
be appointed as guardian (Obiter). (1970) 2 
Mad LJ 354 (358). 

(22) Provisions of Hindu Minority and 
Guardianship Act are to be read supple* 
mental to Guardians and Wards Act. For 
purpose of appointment of Court guardian- 
one has to seek the help of provisions of 
Wards Act and for the definition of minor 
as given in Majority Act. The definition of 
minor as given in Hindu Minority and 
Guardianship Act will not apply. (1969) 72 
Pun LR 87 (90). 

(23) The enforcement of the right created 
by S. 6 of the Hindu Minority and Guardi¬ 
anship Act. 1956 may appropriately be in¬ 
cluded in the subject matter of the applica¬ 
tion made by the mother under S. 7 of the 
Guardians and Wards Act 1890. Even if 
application under S. 7 of the Guardians and 
Wards Act is not made, the mother of a 
Hindu minor below the age of five years 
would be entitled to make application 
merely for the custody of a minor with¬ 
out disturbing the legal guardianship of 
the minor. Such an application would be in 
accordance with S. 6 of the Hindu Minority 
and Guardianship Act, 1956. 1974 Rajdhani 
LR 121 (123) (Delhi). 

(24) R. 4 of the Bombay H. C. Rules 
framed under the Act applies to applications 
under S. 7, where the question which the 
Court has to decide is of the competency 
and fitness of the person praying for being 
appointed as a guardian and the Court has 
also to consider whether the guardian who 
is already appointed or in law is entitled 
to be a guardian, is unfit to be continued 
as guardian and requires to be removed. A 
1979 Bom 156 (160) : 1979 Mah LJ 462. 
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(25) Court should not appoint a person as 
guardian of the person and property of the 
minor whose interest is at variance with 
the interest of the minor. 1981 Srinagar LJ 
215 (217) (DB) (J & K). 

(26) Where neither the mother of the 
minor child nor the grandparents were fit 
to be the guardian of the child and the 
person who was closely related to the child, 
had got sufficient means and was very fond 
of the child, in such circumstances the 
child must be left with the person. (1979) 1 
Mad LJ 244 (252). 

(27) Any order made under S. 26 of the 
Hindu Marriage Act directing the custody 
of the child to remain with the mother, 
does not amount to appointing a guardian 
for the child. A 1982 AP 369 : (1982) 2 APLJ 
89 (DB). 

Declaration of Guardian 

(28) Section draws a distinction between 
appointing a guardian and declaring a 
person to be one. A guardian is declared 
when, for instance, he has been appointed 
under some independent instrument such as 
a will. Declaration of Court merely gives 
effect to that appointment. (1909) 11 Bom LR 
348 (349) (DB). (Order removing a declared 
guardian without reference to S. 39 will not 
be upheld.! •* A 1958 Cal 545 (545) ** A 1970 
Mad 92 (98. 99) : (1969) 2 MLJ 171. 

(29) There is nothing in sub-sections (2) 
and (3) to prevent Court from declaring a 
testamentary guardian as guardian of the 
minor under this .section. (1893) 3 Mad LJ 
182 (183) (DB). 

(30) While applying for being declared a 
guardian applicant cannot make alternative 
case that he should be appointed a guardian. 
Therefore dismissal of application does not, 
under principle of constructive res judicata, 
prevent the applicant from subsequently ap¬ 
plying for his being appointed as guardian. 
A 1958 Cal 545 (545). 

(31) A petition under S. 7 by father of 
minor children for declaring him as guard¬ 
ian of the minor is maintainable. S. 19 
does not debar him from making such a 
petition — 24 Bom LR 779 and 83 IC 308. 
Dissented. Observations in (1939) 2 MLJ 515 
and (1945) 2 MLJ 463 held to be obiter dicta. 
(1975) 2 Mad LJ 95 : 1979 Hindu LR 263 
(DB). 

(32) Petition by father for declaration as 
guardian of minor children and for _ their 
restoration to his custody — Maintainabi¬ 
lity — Decision of Supreme Court in earlier 
proceedings, held, on facts and circum¬ 
stances of the case, did not bar petition on 
principles of res juricata. 1979 Hindu LR 
263 : (1975) 2 Mad LJ 95 (DB). 

Certificate of guardianship — Evidentiary 

value 

(33) Nayar Hindus of Travancore — 
Father’s application for declaring him to be 
personal guardian and for custody of 
children from their mother — Subsequent 
divorce between parents — Held, question 
whether father or mother wa.s lawful 


guardian of minor children fell to bo deter¬ 
mined under S. 6 of Hindu Minority and 
Guardianship Act and not under S. 10 (2) 
of Travancore Nayar Act. Consequently ap¬ 
plication had to be decided on the merits 
having regard to consideration in S. 25 and 
could not be summarily dismissed. A 1961 
Ker 154 (154. 155) : 1960 Ker LT 1227. 

(34) Minor son under guardianship of 
mother whose marriage has been dissolved 
— Hindu Minority, and Guardianship Act 
coming into force — Act overrides Madras 
Marumakkathayam Act — Father’s previous 
application under S, 7 of G. and W. Act dis¬ 
missed — Subsequent application under 
S. 25 is maintainable. A 1961 Ker 193 (194): 
1960 Ker LT 1332 (DB). 

(35) Neither certificates of guardianship 
issued by the Court nor certified copies of 
orders passed by Court in guardianship pro¬ 
ceedings are admissible in evidence to prove 
age of the minor. A 1950 Cal 533 (535) : 
ILR (1951) 2 Cal 47. (The former do not 
ceme under S. 35 of Evidence Act. The 
latter are not covered by S. 41 of that Act.) 
•* ILR 17 Cal 849 ** A 1924 Cal 526 (527) : 
38 Cal LJ 186. 

[But see A 1969 All 162 (164) (SJ). (Net 
following ILR 18 All 478 (DB) for reasons 
stated.) •• A 1929 Oudh 134 (137).l 

2. Guardian ol per.son. 

(1) Court can exercise its jurisdiction to 
appoint a guardian of the person of the 
minor even if minor is possessed of no pro¬ 
perty. A 1928 Cal 600 (603) : 55 Cal 730 
(DB). 

(2) The question as to whether a child 
would feel happy and comfortable with her 
stepmother or not depends upon several 
factors such as the nature and disposition 
of stepmother, state of • relations between 
her and her husband and the degree of love 
and affection which father continues to 
have for the child of his deceased wife. It 
cannot be posited that no child would be 
as happy with its father who has married 
again, as with its grandmother. (1970) 2 
Andh LT 25 (31). 

(3) Order appointing husband as guardian 
of his minor wife cannot be passed where 
Civil Court has decreed that he is not en¬ 
titled to custody of her person until she 
attained majority. A 1920 Lah 486 (486). 

(4) Husband getting decree for restitu¬ 
tion of conjugal right.s — Failure to get 
custody of wife in execution proceedings — 
Court not to appoint him as guardian under 
Act to enable him to get possession of the 
wife. A 1921 Lah 68 (69). 

% 

Direction for payment of maintenance. 

(5) Court while appointing guardian can¬ 
not order third party to pay towards 
minor’s maintenance A 1925 I^h 427 (427). 

(6) Though direction for payment of 
maintenance by father to the minor children 
contained in the order appointing mother 
as guardian i.s subsequently cancelled in ap¬ 
peal the father cannot invoke the provisions 
of S. 144. Civil P. C. to obtain a restitution 
of the amount paid by him. But such a 


**A’* in the citations stands for AIR 
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Section 7 — Note 2 (contd.) 
restitution can be ordered by Court at its 
discretion under S 151 of that Code. A 1952 
Nag 190 (192) (DB). (Proceedings under the 
Act which are commenced by the presenta¬ 
tion of an application and not a plaint are 
not suits and hence orders passed in them 
arc not decrees. Consequently S. 144, Civil 
P. C. has no application when these orders 
are reversed or modified.) 


(/) Although Court has no power under 
bie Act to direct parents or anybody else 
to pay the school bills of the minors there 
is nothing to prevent it from validly pass¬ 
ing such an order in exercise of its general 
competence when parties are properly be¬ 
fore it in a matter under the Act (custody 
of the child) and they consent to Court 
(d'b)"^ the order. A 1939 Bom 367 (369) 

3. Guardian of property. 

(1) A guardian of minor’s property can¬ 
not be appointed under the section unless 
it IS satisfied that there is some separate pro¬ 
perty to which minor is entitled. A 1932 Cal 
■730 (732) (DB). (Mitakshara Hindu minor — 
Application for appointment of guardian of 
property — Application will be rejected as 
one without cau.se unless applicant is able 
to show that the minor has separate pro- 
perty.) *♦ A 1940 Lah 9 (10). (Foundation 
ot application for appointment of guardian 
Of properly is the right in praesenti of the 
minor to separate properly.) 

^2) Where allegation of applicant for 
^ardianship that the property in question 

property of the minor is denied 
and di.sputed by opposite party the Court 
IB bound, before making the appointment, 
to determine the real character of the pro¬ 
perty at least through a summary enquiry 
even though the Act does not intend it to 
undertake a lengthy enquiry. It is not 
open to Court to act on basis of allegation 

alone. A 1932 Cal 730 (732) 

(DB). 

[But .vee 1947 Rang LR 107 (116, 117). (In 
case of a dispute as to minor’s property. 
Court should appoint a guardian and leave 
It to him to institute suits for recovery of 
property.) •* A 1927 Oudh 68 (68) (DB) •• A 
mb Bom 202 (203) : 40 Bom 513 (DB). 

(3) Where property concerned is one left 
by father of the minor to which the minor 

*'*^*’^ application only 

If the father was governed by personal law 

by customary law 
and there is nothing on the record throw¬ 
ing any light on that matter the Court must 
ascertain, though by a summary enquiry 
only whether per.sonal law was applicable 
to the case and the minor has a present 

^ Lah 9 (10). 

(Case of Muhammadan minor.) 

(4) Appointment of a guardian for minor’s 
property is not necessary where previous 
family arrangements are quite satisfactory 

^27 TaiTvs? am" ^ 

permissible to appoint a guardian 
or a minors estate although that estate is 
not in possession of th® minor but in that 
01 the executor under a will But the execu* 


tors possession cannot be disturbed bv sneh 
appointment. A 1921 Mad 328 (330) %B) 

(6) Appointment of administratriv aL 
not mean that minor hr^pm^^rty in 
fathers estate. Guardian can he 

!Wg,“ 

Sion of trustees Court cannot appoint a 
guardian. 1910) 6 Ind Cas 862 mo? 

(All) - ILR (1954) Madh 'b 484 413^^ Ei 
government appointed as trustee iSlr 

* j guardian of property can be an- 

Government as 
trustees have been terminated.) 

(8) The hereditary trusteeship of a religi- 

S°"s“tutes "property’' within 
7 ® guardian in respect 

* property can be appointed A 1959 
1 "fB) 232 (235) : ILR (1959) A„dh Pra 

D 9 (10) (DB). (Head 

“ Property given to him as trust 

- No guardian of property should 

7 entitled to income 

from that property.)! 

Guardian of _ property for minor’s interest 
ui joint family property. 

caminf property of an infant 

Sfantl*^f7P appointed in respect of 

property of undivided 

ind^^ai interest not being 

individual property, and therefore not pro- 

wouM ® guardian, if appointed 

anything to do. (1903) 25 All 407 

** A 1955 Mys 

, y^®) (DB). (Joint Hindu family possess- 

™ Guardian cannot be ap- 
undivided interest of 
family. A 1918 Pat 609 
1^28 All 447 (448) (DB) 

Pun Re No. 43. p. 145 (146) (DB) •• 
152 (154) (DB) •• ILR (1964) Mys 

^5 (408) (DB) •• A 1960 Pat 271 (283) : 1959 
ol^JR 769. 

^^^)A guardian for property of a minor 
cannot be validly appointed in case 
Aliyasanthana family as minor has only a 
nght to be maintained by the family. (1909) 

32 Mad 139 (139) (DB). 

(11) Where fainily consists only of widows 
having an interest in the family property 
Known as the Hindu women's estate and a 
sole minor a guardian of property can be 
appointed on behalf of the minor. In such a 
case the minor’s interest in the property is 
not as one of the coparceners in the joint 
family property. A 1952 Bom 180 (161). 
(Merely because the widows are given a 
right to partition as male co-owners under 
S. 3 of Hindu Women’s Rights to Property 
Act they do not become coparceners. Nor 
do they get a right as manager of the 
family.) 

(12) Manager of a joint Hindu family is 
regarded as guardian of the interest in co- 
paicenary property of all the minor mem¬ 
bers of family and therefore no certiiiad 
guardian can be appointed for such minors. 
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A 1936 Oudh 270 (274) (DB) A 1925 Oudh 

642 (042). . ^ 

(13) Where sole members ot a joint Hindu 
family are all minors court can appoint 
guardian of family property for all of them 
together. (’06i 30 Bom 152 (155) (DB). (But 
guardianship would cease as soon as any 
one of minors attains maiority because on 
the happening of that event property could 
no longer be considered to be the individual 
property of the minors.) •* A 1951 Mad 792 
(792) (DB). (Guardianship is however deter¬ 
mined as soon as eldest member of family 
attains majority who ipso facto becomes a 
guardian.) ** A 1966 SC 899 (901, 902.) (As¬ 
suming that where the sole members of a 
joint Hindu family are all minors Court 
under the Act can appoint a guardian of 
the family property for the whole number, 
there is no doubt that the Court has no 
jurisdiction to partition the property belong¬ 
ing to a joint Hindu family.) 

Order affecting third parties. 

(14) Order binding third parties cannot 
be passed under Act though they are m 
possession of minor’s properly. A 192.5 All 
277 (279) (DB) ** A 1949 Nag 130 (131) : 
ILR (1948) Nag 920. (No order directing 
stranger to hand over property to minor 
can be passed.) 

(15) Court appointing guardian of person 
of minor cannot pass orders against a per¬ 
son who was a trespasser of property prior 
to such appointment but he can direct 
guardian now appointed to bring a suit fe** 
accounts against that person. A 1929 All 597 
(597) (DB). 

(16) Court has no jurisdiction to control 
discretion given to trustees in the matter of 
application of the trust funds for benefit of 
minor legatees without notice to trustees 
and on an application in the guardanship 
proceedings. ILR (1949) 1 Cal 187 (191). 

4. Effect of appointment of statutory guard- 
ian — Sub-section (2). 

(1) Appointment of a guardian under this 

section operates to remove by implication 
all existing guardians who do not faU with¬ 
in categories specified in sub-section. (3). 
A 1918 Mad 420 (421) (DB) *• A 1946 Cal 
272 (274) : ILR (1946) 1 Cal 259 (DB) ** A 
1919 Mad 189 (189) (DB). (De facto guard¬ 
ian.) *• A 1919 Nag 106 (108). (Natural 

guardian.) ** A 1965 Mad 368 (370) ** (1966) 
1 MLJ 175 (DB). 

(2) Where the husband remarried after 
the divorce and the divorced wife did not 
attempt to claim custody or guardianship 
of their minor children even during the 
period of six years thereafter, she was not 
debarred from claiming it after the death 
of her husband, since, although during the 
lifetime of her husband he had preferential 
right to claim the custody or guardianship 
of the minors, after his death she had that 
preferential right. (1982) 2 Div Mat C 110 
(114) (D^). 

(3) Person having natural guardian — 
Appointment of some other person as guard¬ 
ian — Rights of natural guardian cease 
penpanentLy and are not revived on death 


or removal of ocriilicated guardian. A 
ChI 272 (274) : TT.R (1946) I Cal 2.50 (DB). 

(4) Appoinlmeni of a certiflcateil gn-iidMu 
under thi* Act would not terminal! Ilii' 
powers of a guardian ad lilcm wlio h.is tieen 
appointed earlier in n procccdiim ‘o 1h;i; 
he continue.s to be guardian throiighoiil all 
the proceedings arising out of the case. 

1956 All 218 (219). 

(5) Where a naliiral ginirdian (Hindu 
mother) is appointed as the certilicated 
guardian of the absolute pnii'orly of Iut 
minor sons under the provisioiis of llii- Act. 
her powers as natural guardian are ni; 
longer at large in view of the provi-siont; of 
the Act, which become operative. A 1961 
Mad 153 (155 to 158) ** (1960) 2 Mad L.T 
386. 

5. Restriction on Court’s power —Sub¬ 
section (3). 

(1) Where a guardian for the minor has 
been appointed under a V’ill Court cannot 
appoint another as a guardian unless it 
finds will is invalid or it removes the testa¬ 
mentary guardian under the Act. (1893) 17 
Bom 560 (562) (DB) *' A 1952 Madh B 93 
(94). (Mother of the minor who is also 
appointed testamentary guardian living and 
taking care of the boy — Appointment of 
his uncle as guardian contravenes S. 7 (3).) 
** 41 Pun LR 12 (13) •• ILR (1936) Mad 757 
(760) (DB) ** 1935 Mad WN 1234 (1234) (DB) 
•* A 1927 Cal 389 (390). 

(2) Under S. 7. clause (3) where guardian 
has been appointed by will, order under that 
section declaring another person to be 
guardian in his stead shall not be made, 
until powers of guardian appointed by will 
have ceased under the Act. A 1917 Mad 239 
(240) : 40 Mad 672 (DB). 

(3) Word "will” appearing in S. 7 (3) 

means a ‘ written will so that even if a 
person has been appointed under an oral 
will, it* is open to Court to appoint a statu¬ 
tory guardian ignoring appointment under 
the oral will. A 1922 Mad 70 (70) (DB). 

(4) Under Muhammadan law, a will by 
father cannot deprive the mother of her 
right to the guardianship and custody of 
the minor child by their marriage. There¬ 
fore even where there is a guardian ap¬ 
pointed by the father by his will Court can 
pass an order appointing the mother as 
guardian of the child. A 1921 Sind 45 (46). 

(5) Under Hindu law a man cannot ap¬ 
point guardian for his minor _ nephew. 
Provision in the will of Hindu testator 
appointing a guardian for his nephew does 
not bind Courts under S. 7 (3). 1911 Pun LR 
No. 220. p. 845 (846) (DB). 

(6) A testamentary appointment of a 
guardian by father in respect of ancestral 
property so as to exclude mother from 
guardianship of the minor is invalid as be¬ 
ing opposed to Hindu law. A 1921 Nag 97 
(90). (Under Hindu law sovereign is the 
sole protector of the property and person of 
the minor and father acts as guardian only 
by an implied delegation of power from 
the sovereign. This implied delegation is 
based on presumption that father is the 
person who would most naturally look after 
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8. Persons entitled to apply for order.— An order shall not be made 
under the last foregoing section except on the application of_ 

(a) the person desirous of being, or claiming to be, the guardian of the 
minor, or 

(b) any relative or friend of the minor, or 

(c) the Collector of the district or other local area within which the 
minor ordinarily resides or in which he has property, or 

(d) the Collector having authority with respect to the class to which the 
minor belongs. 

[Cf. S. 6, Hindu Minority and Guardianship Act, 1956.] 


Section 7 — Note 5 (contd.) 
minor’s interest to the best. But there is no 
presumption as to any delegation of power 
by the sovereign to the father to appoint a 
guardian.) 

(7) Where a case is set up in opposition 
to an application for appointment of a 
guardian which if true would render the 
appointment an infringement of sub-sec¬ 
tion (3), Court must satisfy itself about 
truth or otherwise of that case before it 
makes the appointment. Therefore if a will 
is set up in the proceedings Court has not 
only jurisdiction but it is also bound to 
consider whether there is a will even though 
probate has not been granted. A 1916 Cal 
324 (325) : 42 Cal 953 (DB). (But Court at 
its discretion may keep matter pending until 
question of probate has been decided.) 

(8) Sub-section (3) does not make obtain¬ 
ing of an order under S. 39 for removal of 
existing guardian a condition precedent to 
presentation of an application for the ap¬ 
pointment of another guardian. Therefore 
application which seeks removal of existing 
guardian and appointment of the applicant 
as guardian in his place is perfectly in order 
and cannot be thrown out as not maintain¬ 
able. A 1927 Oudh 516 (516) (DB). • 

Section 8 

(1) Ordinarily an applicant for guardian¬ 
ship must reside within the jurisdiction of 
the District Court, and normally the Court 
will not appoint as guardian a person resid¬ 
ing out of its jurisdiction, because over such 
person the Court cannot exercise its proper 
and effective control. Though there is no ex¬ 
press provision in the Act against appoint¬ 
ing a person not resident within the juris¬ 
diction of the Court, a perusal of Ss. 9. 26 
and 39 of the Act will make it clear that 
there is a prohibition to this effect. 1979 
Raj LW 396 (400) (DB). 

(2) The absence of an application by the 
person appointed as guardian is no defect 
which can affect legality of order by the 
Court appointing him as a guardian. The 
legality may be questioned on ground that 
his consent to appointment was not ob¬ 
tained. ILR (1952) 1 Cal 46 (48) ** A 1933 
Lah 220 (221). (Appointment of third party 
on suggestion of objector and assented to 
by petitioner — Absence of application from 
appointee does not render appointment in¬ 
valid.) *• A 1924 Oudh 126 (126, 127). (Ss. 7 
and 8 do not necessarily require, when 
once proceedings have been instituted on a 
proper application, that a separate applica¬ 


tion should be taken from the person whom 
the Court appoints, though in practice it is 
usual to take one.) 

iBut sec A 1931 Lah 212 (213) •* (1911) 38 
Cal 783 (785) (DB) •• A 1928 Lah 456 (458) 
(Appointment of a person, as a guardian to 
estate of a minor, without any application 
from him is irregular.)! 

(3) A father being natural guardian of 
minor son is not entitled to apply for 
guardianship under the law. A 1948 Oudh 
51 (53) •• A 1946 Mad 110 (110) (DB) •• A 
1924 All 622 (623) (DB). 

(4) A pardanashin lady can apply for be¬ 
ing appointed guardian of her minor son. 
(1911) 38 Cal 783 (785) (DB). 

(5) Manager of a coparcenary cannot claim 
to be appointed guardian for effecting sale 
of one item. Proper course is to get it in 
partition. A 1925 Sind 330 (339). 

_ (6) The petition of objection of the rela¬ 
tive may be treated in substance as applica¬ 
tion by a relative of the minor for appoint¬ 
ment of a guardian within S. 8. Failure to 
comply with the provisions of S. 11, as to 
service of notice of application, is not a 
fatal defect which would invalidate pro¬ 
ceedings of the Court, when all the parties 
interested are already before the Court. 
(1913) 17 Cal LJ 405 (407, 408) (DB). 

(7) Relation is entitled to apply only when 
natural guardian squanders away property 
of her son. 1955 Mad WN 495 (496). 

(8) Any friend of a minor may approach 
the Court in case of minor being ill-treated 
by father and invoke its protection on be¬ 
half of the minor. But where appUcatton is 
made • by a stranger Court should not pass 
order against father unless upon being 
satisfied by the applicant that it would be 
for the welfare of the minor to pass an 
order. A 1922 Bom 278- (279) ; 46 Bom 415 
(DB). 

(9) Application by 'debtor for depositing 
money due to minor in Court and for ap¬ 
pointment of guardian In respect of fund — 
Minor’s right disputed — Court has juris¬ 
diction to appoint guardian in respect of 
fund — The debtor could be regarded as a 
friend of the minor and therefore to possess 
locus standi to file the application under 
S. 8 (b). A 1934 Mad 496 (497) (DB). 

(10) Father of Hindu minor being natural 
guardian of minor, does not require support 
of order as to his guardianship. (1969) 1 
Mad LJ 345. 

(11) "Any relative or friend of the minor’* 
in S. 8 (b) is in Its purport alternative, and 
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9. Court having jurisdiction <o entertain application.— (1) If ili< ipijli 
cation is with respect to the guardianship of the person of the minor, it shall 
be made to the District Court having jurisdiction in the place where the 
minor ordinarily resides. 

(2) If the application is with respect to the guardianship of the property 
of minor, it may be made either to the District Court having jurisdiction in 
the place where the minor ordinarily resides or to a District Court iutving 
jurisdiction in a place where he has properly. 

(3) If an application with respect to the guardianship of the property of 
a minor is made to a District Court other than that having jurisdiction in 
the place where the minor ordinarily resides, the Court may return the ap¬ 
plication if in its opinion the application would be disposed of more justly 
or conveniently by any other District Court having jurisdiction 

|Cf. Succession Act, 1925, Sections 270, 271.] 


Section 8 (contd.) 

not additive. A friend of the minor who is 
not a relative may apply under this sub¬ 
section. Even an impersonal agency, like 
Collector of District, is empowered to ap¬ 
ply, in suitable cases. A 1965 Mad 368 (369): 

(1966) 1 Mad LJ 175 (DB). 

(12) Proceedings for appointment of 
minor’s guardian — A person who bona fide 
wants himself to be appointed as guardian 
or seeks custody of the child for bringing 
up is a proper party to be impleaded in the 
proceedings. A 1972 Andh Pra 49 : (1971) 

2 Andh WR 347 (DB). 

Section 9 

(1) Under this section jurisdiction of Dis¬ 
trict Judge is confined only to infants ordi¬ 
narily residing in the District. A 1914 PC 
41 (43) : 41 lad App 314. (Infant leaving 
India for education cannot be deemed as 
ordinarily residing within jurisdiction of the 
District Judge.) •• A 1944 Cal 433 (435) : 
ILR (1943) 2 Cal 554 •• A 1958 Raj 221 (222): 
ILR (1958) 8 Raj 299 (DB) •* A 1955 All 611 
(613, 614) •• A 1954 Sau 152 (153) (DB). 
(Ordinary place of residence of minor ad¬ 
mitted at B — Application made at S on 
ground that 19 months before application 
minor resided with applicant at S — Held, 
Court at S had no jurisdiction.). 

(2) Section 9 does not restrict the wide 
powers of High Court under S. 14 (2). 1968 
Cur LJ 119 (123) : 70 Pun LR 221. 

(3) It is not the place of residence of the 
natural guardian that gives the jurisdiction 
to the Court under S. 9 (1). Legislature has 
designedly used the words 'where the 
minor ordinarily resides’. Hence the actual 
residence of the minor, having regard to the 
circumstances under which the minor 
happens to reside at a particular place must 
be taken into consideration in deciding the 
place where the minor ordinarily resides. A 
1978 Andh Pra 13 (18) : 1977 Andh LT 373. 

(4) Residence of minor is a matter of fact 

and not of a presumption. A 1932 Bom 592 
(592) (DB). (Place of residence of the 

husband of the minor is no guide in deter¬ 
mining residence of the minor.) •• A 1955 
AU 811 (612) ** A 1954 Pat 489 (491) (DB) 
•• A 1664 Sau 152 (153) (DB) ** (1975) 2 
Cal LJ 108 : 79 C:al WN 784 (DB) *• A 1975 
QUj 180 : (1974) 15 Guj LR 499 (DB). A 1973 
Gui 1, Affirmed.) 


(5) Words ‘ordinarily resides’ mean more 
than a temporary residence even l hough 
such period may be considerable. 1902 Pun 
LR No. 53. p. 194 (195) ** A 1955 AU Rll 
(612) •• A 1937 Lah 797 (798) *• (1965) 1 
Mys LJ 645 (646) (DB) ♦* ILR (1964) Mys 405 
(409) (DB). (Ordinarily resides means 'usu¬ 
ally resides.’) 

(6) Mere temporary residence or residence 

by compulsion at a place however long, can¬ 
not be equated to, or treated as the place of 
ordinary residence. 1981 TLN.J 45i (454) 

(Mad). 

(7) The words "ordinarily resides" are 
not identical and cannot have the same 
meaning as "residence at the time of the 
application”. The order of the Court merely 
laying emphasis on the last place of resi¬ 
dence and concluding that it has territorial 
jurisdiction to entertain the application can¬ 
not be legally sustained. 1981 TLNJ 559 (561) 
(Mad). 

(8) Where a man has no permanent abode, 
he must be deemed to reside where he* ac¬ 
tually resides. It follows therefore that his 
children must also be deemed to reside at 
place where he happens to reside. A 1951 
Nag 179 (180) : ILR (1951) Nag 35. 

(9) The use of the expression "District 
Court" in S. 9 of the Act appertains to the 
definition of the expression "Court” in 
sub-section (5) of S. 4 and is not referable 
to the definition of the "District Court” m 
sub-section (4) of S. 4 — High Court held 
had no jurisdiction to entertain application 
under S. 25. 1976 BBCJ 8 (Pat). 

(10) Expression "where the minor ordi¬ 

narily resides” is deliberately used to ex¬ 
clude places to which minor may be re¬ 
moved at or about the time of filing of 
application for enforcement of guardianship 
and custody of minor. Such a place has to 
be determined by finding out as to where 
minor was ordinarily residing and where 
such residence would have continued but 
for the removal of the minor to a different 
place. A 1957 Ker 158 (161) : ILR (1957) Ker 
500 (DB) ** A 1954 Pat 489 (491) (DB). 

(Child residing with mother within juris¬ 
diction of Court S stealthily removed by 
father — Held, S Court had complete luris- 
diction to entertain mother’s application for 
guardianship.) •* A 1938 Lah 313 (316) (DB) 
•• A 1960 All 285 (288). 
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.‘section f) (oontdj 

(11) In a case wiieic Uie application is 
/ih-d shortly after the minor is removed, the 
place where the minor is residing after re¬ 
moval cannot be taken into consideration 
for the purpo-'Cs of dc‘i‘rmiT‘ing the juris¬ 
diction of the Court which entertained the 
application, as even in such a case the ordi¬ 
nary residence would continue to be the 
place from where he was removed. (1971) 73 
Pun LR 221. 

(12) Where minors were proved to have 
been residing with their mother at A for an 
year and there was no evidence of their 
residence elsewhere — Held, that applica¬ 
tion for guardianship could be entertained 
by Court, at A as minors should be deemed 
to be ordinarily residing at A. (1935) 157 
Ind Cas 941 (942) (Lah) •• A 1983 Assam 193 
(194) (DB) •• (1961) MPLJ 1208. 

(13) Question whether minor ordinarily 
resides within jurisdiction of Court, has 
to be decided on facts and circumstances of 
each case. 

Where for purpose of the minor being 
belter looked after, his mother sent him to 
her real brother at C where he was put into 
school and where he was being properly 
looked after by maternal uncle of minor, he 
should be considered to be ordinarily resid¬ 
ing at C, A 1960. Punj 372 (373). 

(14) For coming to the conclusion regard¬ 
ing ordinary residence of the minor at the 
time of the presentation of the application 
for guardianship under S. 9 of the Act, the 
entire facts and circumstances of each case 
have to be taken into consideration. A 1981 
Raj 211 : 1981 Raj LW 4. 

(15) The past abode, for however long a 
period it may be, cannot be considered to 
be the place where the minors are residing. 
The words used are in the present tense 
1 . e. 'where the minor ordinarily resides’. A 
1956 All 328 (330). 

(16) Mufussal Court other than District 
Court has no jurisdiction to entertain pro¬ 
ceedings bv father for custody of hie minor 
child. A 1920 Mad 937 (939) : 42 Mad 647 
(FB). 

(17) There is nothing in the Act which 
debars Court from appointing a guardian, 
who is not residing within jurisdiction of 
Court to which an application is made. A 
1933 All 780 (781) (DB) ** A 1942 Lah 162 
(162). (A 1933 All 780, Rel on; A 1914 All 
541 and A 1928 Lah 716, Diss. from.) 

[But see A 1970 Mad 92 (100) : (1969) 2 
MLJ 171. (Appointment of guardian — Peti¬ 
tioner a permanent resident of England — 
Held, she could not be appointed as guard¬ 
ian of minor so as to enable her to obtain 
custody of minor under S. 25. A 1937 Lah 
797 & A 1942 Lah 162 and A 1933 All 780 
and A 1937 Bom 158. Not foil — Held fur¬ 
ther on facts that the case did not consti¬ 
tute an exception to aforesaid rule.) •• A 
1928 Lah 716 (716).] 

(18) District Judge is not a Civil Court 
under the Act and as such has no power 
over third parties. His powers are strictly 
confined to those conferred upon him by 
the Act. He has control over ward and over 
guardian and over persons who have cus¬ 
tody of person of the ward, but none over 


tiiird parties who have entered into posses¬ 
sion of property of Uie ward whether rightly 
or wrongly. A 1949 Nag 130 (131). 

(19) A suit inter parties is not the form of 
procedure precribed by Act for proceeding 
in a District Court touching guardianship of 
Infants. A 1914 PC 41 (43) : 41 Ind App 314 
••A 1915 Low Bur 107 (108). (A 1914 PC 41, 
Followed.) •• (1904) 26 All 595 (596) (DB). 

(The Act 8 of 1890 being a complete code 
defining rights and remedies of guardians 
no such suit will lie.) ** A 1928 Nag 297 
(297). 


(20) Appointment of a guardian for 
minor’s person and property is a matter 
especially within the provisions of this Act 
which is intended as a complete code deal¬ 
ing with rights and remedies of wards and 
guardians and all questions touching the 
relations of these should be dealt with under 
the provisions of this Act itself. A suit 
under the ordinary law to establish the 
right of guardianship will therefore be 
barred by S. 9 of the Civil P. C. A 1925 Nag 
328 (329) : 21 Nag LR 75. (Person in posses¬ 
sion of property of minor, under claim of 
being minor's guardian — Suit by minor to 
recover property instituted through next 
friend does not lie — Proper procedure to 
seek remedy is to apply to the District 
Court under this Act) 

(21) A suit by a guardian to enforce his 
right to custody of minor is not barred 
where such custody cannot be given to him 
by the Court either under S. 25 or 24. A 1916 
Bom 129 (130) : 40 Bom 600 (DB) (A 1914 PC 
41, Explained — A guardian who never had 
the custody cannot obtain relief either 
under S. 25 or 24.) •• A 1918 Bur Rul 59 
(60). 

(22) Right of paternal relations of a Hindu 
minor girl to give her in marriage is a civil 
right which, when threatened by the re¬ 
married mother who has custody of minor, 
would entitle relations to restrain mother by 
appropriate proceedings under this Act but 
not to initiate proceedings under S. 552. Cri¬ 
minal P. C. A 1955 Hyd 153 (155) : 1955 Cn 
LJ 957 (DB). 

(23) High Court will not use its powers 
under S. 491. Criminal P. C. in case of a 
minor illegally or improperly detained 
where remedy under this Act is found to 
be more suitable to the interests of minor. 
A 1952 Madh B 64 (55) : 1952 Cri LJ 578. 

(24) The provisions of this section do not 
fetter discretion of Hi^ Court under S. 14 
In selecting forum in which proceedings are 
to continue. High Court in dealing with 
matter has to act on the consideraion of 
convenience. A 1956 All 328 (329). (A 1932 
Bom 592, Dissented from.) 

(25) Section 9 (3) applies to a situation 
where the proceedings are pending in one 
Court but does not contemplate the case of 
simultaneous proceedings in different Courte. 
A 1963 Andh Pra 93 (94) : (1982) 1 Andh 


VR 324 (DB). , , 

(26) At the time of application, minor uv- 
ng at A but shifting to P later on, wUhout 
hance of coming back to A — Property a 
■ — Applications for guardianship of 

ind property filed at A and J- 

hat the main consideration being convem- 
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I 

10. Form of application.— (1) If the application is not made by the Col¬ 
lector, it shall be by petition signed and verified in manner prescribed by 
the ^Code of Civil Produce for the signing and verification of a plaint, and 
staling, so far as can be ascertained— 

(a) the name, sex, religion, date of birth and ordinary residence of the 
minor; 

(b) where the minor is a female, whether she is married, and, If so, the 
name and age of her husband; 

(c) the nature, situation and approximate value of the property, if any, of 
the minor; 

(d) the name and residence of the person having the custody or possession 
of the person or property of the minor; 

(e) what near relations the minor has, and where they reside; 

(f) whether a guardian of the person or property, or both, of the minor 

has been appointed by any person entitled or claiming to be entitled 
by the law to which the minor is subject to make such an appoint¬ 
ment; 


Section 9 (contd.) 

ence and interest of minor subject to statu¬ 
tory restrictions, and minor being no more 
at A and no property being in that district, 
there is no reason to prefer Court at A to 
Court at J. 1968 Cur LJ 119 (123) : 70 Pun 
LR 221. 

Section 10 

(1) Omission to give in application seve¬ 
ral particulars mentioned in sub-section (1). 
non-fulfilment of requirements of sub-sec¬ 
tions (2) and (3) of Section 10 and non-ob¬ 
servance of procedure laid down in Sec. 11 
are grave irregularities vitiating whole pro¬ 
ceedings and order appointing guardian of 
minor. 1910 Pun LR No. 74, p. 223 (224) •* A 
1972 Cal 143 : 76 Cal WN 48 (DB). 

(2) Where an application for being ap¬ 
pointed as guardian of the person and pro¬ 
perty of a minor is attested by one witness 
only and it is not shown that it was attest¬ 
ed even by that witness the application ie 
liable to be rejected in limine. (Point 
conceded). A 1972 Cal 143 (148) : 76 Cal WN 
48. 

(3) The requirement of Section 10 (1) (a) 
is not as to where is the permanent home 
of the minor, but, as to where the minor is 
ordinarily residing. Ordinary residence of 
the minor’ has to. be understood indepen¬ 
dent of the properties of the minor, which 
may include family dwelling house, where 
the minor has never resided, much less 
ordinarily resided. Such a family house, 
therefore, cannot he considered to be a 
place of ordinary residence of the minor. 
The ordinary residence of a minor may not 
necessarily be his own house, it may be a 
rented house or some other residence as well. 
A 1975 Pat 83 (88) : ILR (1975) 54 Pat 245 
(DB). 

(4) Paternal uncle of minor is near rela¬ 
tive of minor and non-mention of his name 
in the guardianship application is an ir¬ 
regularity. A 1957 Cal 322 (323) (DB). 

(5) Where opposite party obtained bis 
appointment as guardian by concealing facts 
as to- other near relations of minor and 
thus practisins fraiid on the Court, that is 


contumacious disregard of Section 10 (e), 

and an application for discharge of the op¬ 
posite party on that ground clearly falls 
within the purview of Section 39. Clause (e) 
of the Act. A 1957 Pat 720 (722). 

(6) "Near relations” cannot mean blood 
relations inasmuch as if this meaning is ac¬ 
cepted, the husband or the wife will in no 
case come within the category of 'near re¬ 
lation’ while mother’s mother will doubt¬ 
lessly come in the category of 'near rela¬ 
tion’. A 1975 Pat 83 (88) : ILR (1975) 54 Pat 
246 (DB). 

(7) When once application is made. Judge 
has power to appoint a person other than 
applicant as guardian. Willingness of person 
appointed should be communicated to 
Court. Absence of communication of will¬ 
ingness is no bar for the appointment. A 
1934 All 849 (850) (DB). 

(8) Age of minor stated in application for 
guardianship is not conclusive. A 1918 Cal 
476 (476) (DB). 

(9) Under this section an application may 
be made to declare a person the guardian 
of a minor. (1904) 26 All 594 (596) (DB). 

(10) When application for appointment of 
a guardian has been filed as per the form 
given in Section 10 and has been properly 
verified as required under Section 10 (3), 
absence of a sworn affidavit cannot be made 
a reason to dismiss the application. If an 
affidavit is required by Court it can direct 
party to file an affidavit. A 1962 Manipur 
58 (59). 

(11) In an application for delivery of cus¬ 
tody of a minor the person in whose actual 
custody the minor is, must be made a party 
— Failure to do so vitiates the proceedings. 
ILR (1909) 19 Raj 989 (994). 

(12) In proceedings under S. 8 initiated 
by a foreigner for adopting minor girl and 
for being appointed as guardian, the secre¬ 
tary of a social organisation, running homes 
to bring up deserted children, who bona 
fide tiesired to oppose the application and 
offered himself to be appointed as guardian 
and bona fide sought the custody of the 
child, held, was a proper party though not 
a nectary party and could be impleaded 



[The] Guardians and Wards Act, 1890 

I has at any tune been made to the Court or to 

^ly 0 lier Court witli respect to the guardianship of the person or 

narresut ^ ^ 

^^PPhcation is for the appointment or declaration of a 
guardian of the person of the minor, or of his property, or of both- 

’ troposld g^'dran-" " ‘° qualifications of the 

(j) where the application is to declare a person to be a guardian the 

ground on which that person claims; « a guardian, the 

(k) the causes which have led to the making of the applications; and 

"nf fho as may be prescribed or as the nature 

of the application renders it necessary to state. 

dr»cf i ‘!’u ‘s made by the Collector, it shall be by letter ad- 

may be fou^d'cS^*" “f other m^ner as 

no TJ!^ application must be accompanied by a declaration of the willing¬ 
ness of the proposed guardian to act and the declaration must be signed bv 
him and attested by at least two witnesses. ^ ^ 

[aj See now the Code of Civil Procedure, 1908 (5 of 1908), Order 6, Rule 15. 

admission of application.— ( 1 ) If the Court is satisfied 
that there is ground for proceedmg on the application, it shall fix a day for 


Pra 49 


Section 10 (confd.) 

proceedings. A 1972 Andh 
(52): (1971) 2 Andh WR 347 (DB). 

(13) Order allowing application for ap- 
pointment of guardian — Person in whose 
actual custody minor was, ret made party 
“ Objection neither raised before District 
Judge nor in grounds of appeal — Cannot 
be permitted to be raised by appellant dur¬ 
ing course of arguments. A 1979 Raj 29 
(31) : 1978 Raj LW 554. 

(14) The provisions of Sections 10 and 11 
or the Guardians and Wards Act, 1890, re- 

to matters of procedure. In case an ap- 
Pheation Is not in conformity with the said 
provisions and no such obiection is at all 
raised in the trial Court and the said 
Court passes an order on merits, ^e party 
preferring an appeal against such an order 
ought not to be allowed to contend before 
the appeal Court, for the first time, that for 
the application being defective in form, it 
ought to be rejected in limine. A 1981 
206 (208) : (1980) 2 Cal LJ 427 (DB). 

(15) Application by father under S. 10 for 
his appointment as guardian of minor child 
— Application under S. 10 held, could be 
treated as one under S. 25. A 1980 Raj 64 
(68) : ILR (1979) 29 Raj 895 (DB). 

(16) In wardship and custody cases, only 
in special circumstances, should the child 
be joined as party and the official solicitor 
invited to act as guardian ad litem. Such 
orders should not be made, even by consent, 
unless special reasons are shown for mak¬ 
ing them. (1982) 1 WLR 102 (English case.) 

(17) Application under for custody of 

— Not maintainable against Child 

Welfare Board created under Children Act. 

A 1980 Delhi 137 (138) : (1980) 17 DLT 368. 


Section 11 

(1) Before registering application. Court 
must be satisfied as to grounds for pro¬ 
ceedings thereof. Where applicant had taken 
away ornaments of the person of his minor 
wife who was compelled to sue for their re- 
®®very, and has subsequently taken a second 
wife and applied to be appointed as guard¬ 
ian of her person and property. Court may 
summarily dismiss application on ground 
that there were no grounds for it (1911) 15 
Cal WN 457 (459) (DB). 

(1"A) It is not as a matter of routine nor 
it is as a matter of compulsion for Court 
for entertaining application for appointment 
of guardian, to proceed with application 
and in fact appoint guardian. Court must 
first be satisfied that there is ground for 
procee^g on the application which means 
that if it is proved to satisfaction of Court 
that there is no necessity for proceeding 
with the application it can drop the pro¬ 
ceedings at once. Even if Court below has 
proceeded to determine the question of 
guardianship after order of High Court, the 
proceedings can be recalled by High Coirt 
as they are without jurisdiction. 1965 Kash 
U 310 (317, 318). 

(2) Where It was alleged that alienation of 
a part of the property of minors was neces¬ 
sary to pay off certain debts on which inter¬ 
est was accumulating and that it would be 
impossible to alienate so long as applicant 
did not get a certificate of appointment from 
Court: Held application for appointment of 
a guardian ought to have been accepted. A 
1923 Lah 801 (601). 

(3) Order appointing a person to be guard¬ 
ian of property and the person of minofi 
without fixing date for hearing of petition 
and without giving the person in custody 
of minor an opportunity to adduce evidence 
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the hearing thereof, anrl cause notice of the application and of the date fix¬ 
ed for the hearing— 

(a) to be served in the manner directed in the “Code of Civil Procedure 
on— 

(i) the parents of the minor if they are residing in '^[any State to 

which this Act extends], 

(ii) the person, if any, named in the petition or letter as having the 
custody or possession of the person or property of the minor, 

(iii) the person proposed in the application or letter to be appointed 
or declared guardian, unless that person is himself the applicant, 
and 

(iv) any other person to whom, in the opinion of the Court, special no¬ 
tice of the application should be given; and 

(b) to be posted on some conspicuous part of the court-house, and of the 
residence of the minor, and otherwise published in such manner as the 
Court, subject to any rules made by the High Court under this Act, 
thinks fit. 

(2) The <^[State Government] may, by general or special order, require 
that, when any part of the property described in a petition under Section 10, 
sub-section (1), is land of which a Court of Wards could assume the super¬ 
intendence, the Court shall also cause a notice as aforesaid to be served on 
the Collector in whose district the minor ordinarily resides, and on every 
Collector in whose district any portion of the land is situate, and the Collec¬ 
tor may cause the notice to be published in any manner he deems fit. 

(3) No charge shall be made by the Court or the Collector for the ser¬ 
vice or publication of any notice served or published under sub-section (2). 

[a] See now the Code of Civil Procedure, 1908 (5 of 1908\ Order VII 


Section 11 (contd.) 

to show unfitness of applicant for guar¬ 
dianship, is bad and ought to be set aside. 
(1913) 20 Ind Cas 578 (579) (DB) (Cal). 

(4) Object of section is to give opportu¬ 
nity to persons having interest in minor, of 
being heard before order appointing guar¬ 
dian is passed. Once an application is made 
under Section 10 and notices of application 
are issued to the persons mentioned in Sec¬ 
tion 11, all interested parties have oppor¬ 
tunity of putting their case before Court; 
and then the Judge has jurisdiction to ap¬ 
point such person as guardian of the minor 
who in his opinion, in accordance with the 
provisions of Section 17 of the Act should 
be appointed. A 1934 All 849 (850) (DB). 

(5) A person who is not made party in a 
gua^ianship case but to whom a notice 
should have been Issued is entitled to move 
for revieion. A 1924 Lah 570 (571) •* A 1924 
Oudh 126 (126), 

(6) Failure to comply with Section 11 is 
not a fatal defect if all parties Interested 
were already before Court. (1913) 17 Cal LJ 
405 (408). 

(7) Reading Section 11 with Section 8 of 
3 and K Minority and Guardianship Act, 
the correct position is that in case of minor 
children, specially those under 5 years of 
age, If they are with their natural guardian, 
the father or in his absence the mother, 
there would be no ground for proceeding 


with an application for appointment of guar¬ 
dian. 1965 Kash LJ 310 (321). 

(8) Minors with their mother — Guar¬ 
dianship proceedings — Allegation made 
against mother is that she is indifferent to 
their future prosperity — No ground for 
disentitling mother from retaining custody 
of her children. 1965 Kash LJ 310 (322). 

(9> Proceedings under the Act — Pro¬ 
cedure to be followed — Evidence by affi¬ 
davits may be permitted. A 1979 Bom 158 
(161) : 1979 Mah LJ 462. 

(10) An application for being appointed 
as guardian of the person and property of a 
minor which is not in conformity with Sec¬ 
tion 10 (3) is not one that can be proceeded 
on under Section 11. A 1972 Cal 143 (146) : 
76 Cal WN 48. 

(11) The provisions of Sections 10 and 11 
of the Guardians and Wardj? Act. 1890, re¬ 
late to matters of procedure. In case an ap¬ 
plication is not in conformity with the said 
provisions and no such objection is at all 
raised in the trial Court and the said Court 
passes an order on merits, the party pre¬ 
ferring an appeal against such an order 
ought not to be allowed to contend before 
the appeal Court, for the first time, that for 
the application being defective in form, it 
ought to be rejected in limine. 1981 Cal 
296 (208) : (1980) 2 Cal LJ 427 (DB). 

(12) Court has power to order the medi¬ 
cal examination of a party — In case the 


**A'* in the citations stands for AIR 

[Vol. 20] 4 A. M. 27 

< 
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fb] Substituted for "a Part A State or a Part C State” by Part B States (Laws) 
Act, 1951 (3 Of 1951). Section 3 and Sch. (1<4-1931). 

[c] Substituted for "Provincial Qovemment” by A. L. O., 1950, 

12. Power to make interlocutory order for production of minor and In¬ 
terim protection of person and property.— (1) The Court may direct that the 
person, if any, having the custody of the minor shall produce him or cause 
him to be produced at such place and time and before such person as it ap¬ 
points, and may make such order for the temporary custody and protection 
of the person or property of the minor as it thinks proper. 

(2) If the minor is a female who ought not to be compelled to appear 
in public, the direction under sub-section (1) for her production shall re¬ 
quire her to be produced in accordance with the customs and manners of 
the country. 

(3) Nothing in this section shall authorize— 

(a) the Court to place a female minor in the temporary custody of a per¬ 
son claiming to be her guardian on the ground of his being her hus- 



SectioD 11 (contd.) 

party refuses to comply with the order, the 
Court cannot compel it to submit to the 
medical examination, but an adverse In¬ 
ference can be drawn against such re¬ 
fusal. Application by mother for custody of 
her child who was alleged to have been sur¬ 
reptitiously passed on by her relatives after 
Its birth to respondent Nos. I and 2 — 
Court, held, had power to order medical 
examination of respondent No. 2 In order to 
rebut her plea that it was she who gave 
mrth to a child. 1981 Cur LJ (Civ) 513 (514) 
(P & H). 

Section 12 

p) ^ long as custody of a minor Is not 
actually made over to guardian, proceedings 
do not terminate and applicability of Sec¬ 
tion 12, is not barred though certificate of 
guardianship may have been Issued, A 1938 
Lah 313 (315) : ILR (1938) Lah 318 (DB). 

. ^2) Powers of Court in matter of protec¬ 
tion of person and property of minors em* 
brace a wide field and the Court has Juris- 
Qiction to pass all such orders as U considers 
nwessary and proper In the interests of the 
minors. A 1925 Lah 358 (359). 

(3) Section 12 provides for making of in¬ 
terlocutory orders in an application for ap¬ 
pointment or declaration of a guardian. It 
does not, however, confer any such power on 
Court In relation to a petition under Sec¬ 
tion 25. A 1962 Guj 227 (228) i (1962) 3 GuJ 

• LR 566. 

Custody of minor 

(3A) In an application by a duly appointed 
guardian for custody of the minor, Court 
must direct respondent to produce minor in 
the Court with a view to his being made 
over to guardian. 1897 Pun Re No. 13, page 
51 (52) (DB). ® 

(4) Application by mother for custody of 
her minor child filed under S. 25 pending 
wd fixed for evidence of mother on next 
date — Respondent father of child also ^v- 
ing an undertaking that he would furnish his 
evidence on that date itself — Nothing 
brought on record to show that the child 
was not being maintained by father pro¬ 
perly — Application of mother under S. 12, 


held, was rightly dismissed. 1978 Hindu LR 
391 (392) (Punj). 

(5) Power to make Interlocutory order — 
Section 12 gives power to make interlocu- 
tory o^ers for the temporary custody and 
protection of the person and property of the 
minor — It does not include power to in¬ 
junct against search-warrant Issued by 
Magistrate under Section 100, Criminal 
P. C. A 1972 Cal 143 (147) : 70 Cal WN 48. 

.JJ) In a case the husband and wife had 
orlfted apart and jn ex parte decree was 
passed in favour of the husband who w’as 
given the custody of the child. On the ex 
parte decree being set aside the wife claim¬ 
ed "restitution” of the child with her. Held, 
a child is not property or chattel. He is a 
^ primary consideration that 

should weigh is the welfare of the child and 
not the right of restitution. In fact doctrine 
of restitution laid down In Sec. 144, Civil 
P. C. does not apply to custody proceedings. 
1975 Rajdhhni LR 29 (Delhi). 

(7) Where a Muhammadan father applied 
for being appointed as guardian of minor 
child, who was until then in custody of 
mother, as preliminary step to the next step 
of obtaining an order for custody. It was 
held that proper way to deal with the 
naatter was to pass order straightway grant¬ 
ing custody to father either under Section 12 
Or Section 25 and not an order appoitning 
him as guardian. A 1927 All 581 (583) (DB). 
(Section 25 applies to case. Guardian in that 
section must be taken to include natural 
guardians as well and custody to mean c<m- 
structive custody also.) 

(8) Interim order for temporary custody 
of child under Section 12 can only be made 
during pendency of application for guar¬ 
dianship but that section does not authoitee 
mak’ng of an order for custody by way of 
finally disposing of such an application. Hit 
(1949) 2 Cal 374 (385). 

(9) niness of child In custody of adoptive 
father is no reason to make over child to 


natural father. A 1923 Lah 378 (377). 

(10) Personal law of the parties (Hanaft 
Law of Sunni Muslims) enjoining custody 
of a minor girl being given to the mother 
till the minor attains the age of puberty is 


[The] Guardians and Wards Act, 1890 {6 12] 410 

band, unless she is already in his custody with the consent of her 
parents, if any, or 

(b) any person to whom the temporary custody and protection of the pro¬ 
perty of a minor is entrusted to dispossess otherwise than by dua 
course of law any person in possession of any of the property. 


Section 12 (contd.) 

a vital factor in determining even the ques¬ 
tion of temporarv custody by virtue of the 
mandate of S. 6 of tlie Act — Trial Court 
not keeping this aspect in view and dis¬ 
missing mother’s application under S. 12 — 
Order held was revisable by High Court. A 
1979 Delhi 67 (71. 74) : 1980 Hindu LR 106. 

(11) Mother seeking to obtain custody of 

the minor not only temporarily but regu¬ 
larly till he attains the age of five yearns by 
virtue of S. 6 (a) of Hindu Minority and 
Guardianship Act (1956) — AppUcation 

under S. 12 held, was not suited to the 
prayer — Trial Court could not be said to 
have gone wrong iurisdictionally in dis¬ 
missing the application — High Court could 
not interfere in revision. (1973) 75 Punj LR 
(D) 313 : 1974 Rajdhani LR 121 (125). 

Iniunction restraining marriage of ward. 

(12) In proceedings under the Act Court 
has .iurisdiction to issue an injunction re¬ 
straining marriage of a ward. A 1925 Lah 
358 (359). 

(13) Interim order passed under 12 

(1) by way of injunction for protection of 
the person of female minor against threaten¬ 
ed injury to her life-long welfare by an 
unsuitable marriage, must be deemed to be 
an order under Order 39. Rule 2 (1). Civil 
P. C. read with Section 141. Civil P. C. and 
their disobedience is punishable under 
O. 39, Rule 2 sub-rule (3) of Civil P. C. A 
1933 Nag 62 (65) : 28 Nag LR 332 •• (1912) 
15 Cal LJ 147 (149) (DB) *• 1955 Madh BLJ 
(HCR) nil (1114) ** 1954 Madh BLJ (HCR) 
1144 (1147). 

(14) A disobedience of order of Court re¬ 
straining marriage of the minor can be dealt 
with by Court suo motu either under Sec¬ 
tion 12 or Section 43. A 1940 Nag 203 
(206) : ILR (1942) Nag 45 : 41 Cri LJ 803 
*• A 1920 Bom 51 (52) (DB). 

Protection of property. 

(15) On an application under Section 12, 
Court has power to direct payment of 
minor’s money into Court or to appoint a 
Rweiver. (1912) 36 Bom 20 (27). 

FBut see A 1914 All 97 (97) (DB). (Judge 
cannot direct deposit of minor’s money in 
Court.)! 

✓ 

(16) Proceedings for guarc^anship ^ In¬ 
terim order passed by District Judge that 
dividend payable to minor be deposited In 
Court — AppUcation for guardianship dis¬ 
missed — Contention of applicant that Dis¬ 
trict Judge had no jurisdiction to order 
payment of amount of dividend to any per¬ 
son except company fr<»n whom dividend 
was summoned or to any person who may 
be appointed guardian by Court — Held, 
contention was without substance and Dis¬ 
trict Judge could order that amount de¬ 
posited be paid to natural guardian, namely, 
mother of minor. A 1968 AU 347 (348, 346). 


(17) A Judge before whom an applicatlo!! 
for appointment of a guardian is pending 
has power to appoint a Receiver but that 
order is to be under Code of Civil Proce¬ 
dure. and not \mder the Act. Such order, 
therefore, does not come under Section 12 
of the Act. A 1925 Lah 489 (489) : A 1929 
Nag 119 (119). 

(18) A receiver cannot be appointed in 
guardianship proceedings when party in pos¬ 
session of property denies claim of title 
thereto. A 1955 Punj 137 (139). 

(19) Discretion conferred upon the Court 
by section is wide. Order, directing Receiver 
to sell certain property of minor to pay off 
debts due from minor’s estate, la not ultra 
vires of Section 12. A 1930 Cal 384 (385) J 
57 Cal 733 (DB). 

(20) Court has power to pass orders under 
Section 12 (1) restraining a third party from 
committing waste in regard to property to 
which the minor’s right is disputed. Such 
orders need not necessarily be passed after 
minor’s claim is established to that pro¬ 
perty. ILR (1950) AU 264 (266. 267). 

(21) At hearing of an application for cus¬ 
tody of a minor Uving with his step-mother, 
Court by an interlocutory order issued a 
commission to a certain Munsif to make a 
list of property of the minor and to lodge 
it in Court. Held, the order was not ultra 
vires and did not violate Section 12 (3) (b). 
1898 Pun Re No. 10, p. 15 (18). 

(22) Where under terms of a trust deed, 
mutawallisbip devolves upon a minor. In 
respect of whom a guardian application is 
made. District Judge is entitled to pass 
orders, in the interests of the minor, for 
performance of the duties of mutawalU 
pending either the coming of age of the 
minor or the institution of a regular suit 
by person Interested in endowment to con¬ 
test arrangement made by him. A 1917 AU 
365 (367) : 39 All 288 (DB). 

(23) Where manager of the property of 
minor granted a leeise to a third party (a 
lessee) and also handed over property to 
him, lease so granted confers certain rights 
on the lessee and it cannot be canc^ed 
arbitrarily by order of Court. Court, how¬ 
ever. may if it considers it necessary for the 
protection qf the property. Instruct manager 
to take re^ar civil proceedings for taking 
back possession of property. Party aggrieved 
can also seek redress by a separate proceed¬ 
ing. ILR (1952) 2 Raj 276 (284, 285). 

(24) Order requiring widow to fiu’nish 
security for protection of property tUl claim 
of an aUeged adopted son is established. Is 
ultra vires. (1909) 2 Ind Cas 369 (370) (DB) 
(Sind). 

(25) No order passed under Sectitm 12 (2) 
is appealable under Section 47 and an order 
compelling a third party to hand over pos¬ 
session or returning such a property can be 
passed only under Section 12 (2) unless H 
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13. Hearing of evidence before making uf ..rder.— On Die clay fixed for 
the hearing of the application, or as soon afterwards as may be, the Court 

shall hear such evidence as may be adduced in support of or in opposition 
to the application. 


14. Simultaneous proceedings in different Courts.— (1) If proceedings 

for the appointment or declaration of a guardian of a minor are taken in 


Section 12 (contd.) 

be said that it was passed in exercise of 
inherent jurisdiction of Court and in either 
case an appeal is not competent. A 1955 
Punj 137 (139). 

(26) For the purpo.se of exercising juris¬ 
diction under Section 12 ( 1 ), Court has ini¬ 
tial jurisdiction to decide in a summary en¬ 
quiry whether disputed property is pro¬ 
perty of the minor and whether it is in pos¬ 
session of the minor or a third party. This 
decision is not conclusive, nor will it operate 
as res judicata even though it may be de¬ 
cided in the presence of the third party. A 
1965 Orissa 156 (1.58) : ILR (1964) Cut 741 
(DB). 

Section 13 

(1) Enquiry under section is not to be 
summary. A 1923 Nag 36 (37) ** A 1926 Lah 
117 (117) *• A 1928 Lah 108 (109) ** A 1925 
Nag 233 (233) •• A 1928 Lah 716 (716). 

iBut see 19(')6 All WR HC 611.1 

(2) Under the section. Court is bound to 

hear evidence before making order. It is also 
usual to demand security, and reason.^ 
should be given for not doing so. A 1931 
Lah 212 (213) •* A 1957 Pat 720 (721). 

(Where a party against whom order ap¬ 
pointing a guardian has been made, applies 
for discharge of guardian on fresh facts and 
is prepared to adduce evidence, it commits 
a material irregularity in exercise of its 
jurisdiction in summarily dismissing applica- 
t.on.) 

(3) In proceedings on application for ap¬ 
pointment of a guardian no order in favour 
of opponent should be passed on ground of 
applicant’s absence as it is done in a civil 
suit where such absence is treated as a de¬ 
fault. A 1921 All 256 (256) (DB) •* A 1940 
All 315 (315). 

(4) Order appointing guardian without 
proper inquiry and without following pro¬ 
cedure laid down in Sections 11 and 13 is 
irregular. A 1923 Nag 36 (36) •• (1912) 15 
Ind Cas 7C3 (793. 704) (DB) (Cal) ** (1913) 
20 Ind Cas 578 (579) (DB) (Cal). 

(5) Application for appointment of guar¬ 
dian — Procedure prescribed by Civil P. C. 
has to be followed in view of Section 141 of 
the Code — Dismissal of application on mere 
perusal of statements of parties is illegal. A 
1961 Punj 17 (17, 18) : 63 Punj LR 615. 

(6) Record not showing that applicant was 
fully heard or that opportunity was afford¬ 
ed to prove alleged will not genuine and 
that applicant was litigating with minor — 
Case should be remanded for further in¬ 
quiry and production of 'further evidence by 
Bpnircant. A 1925 Lah 567 (567). 

■"r l A husband may in many cases be 
suitable guardian of his minor wife but 
quest.u}n must be settled, after proper in¬ 
quiry under Section 13. An ord^jr made 


without proper inquiry ought to be set 

A P- 338 (339). 

(8) Act does not compel Judge to give any 
party opportunity of showing that a parti¬ 
cular person is not fit to be appointed guar¬ 
dian. (1909) 3 Sind LR -115 (117) (DB). 

(9) In an application for appointment of 

guardian District Judge has no power to 
direct a subordinate Court to make enquiry 
and report and then to give decision on the 
evidence so recorded by the subordinate 
Court. Such a procedure is illegal. (1899) 23 
Bom 698 (703) (DB). ’ 


(10) In proceeding under this section, re¬ 
port of a Girdawar Kanungo in favour of 
appointment of a certain person as guardian 
cannot be treated as evidence and basis of a 
Court’s order of appointment. A 1914 All 474 
(475) (DB). 

(11) In uncontested proceedings order ap¬ 
pointing guardian on affidavits of parties is 
not ultra vires. A 1926 Cal 1193 (1194) (DB). 

( 12 ) Sections 13 and 17 are wide enough 
to cover an inquiry into any of matters 
which can legitimately form the subject of 
opposition to grant of certificate of guardin- 
ship to individual; and such orders are 
either open to an appeal qua the persons to 
whom notices should have been sent or who 
had a right to object under Section 47 (a) of 
the Act or are open to revision qua such 
persons as may not be entitled to appeal. A 
1914 Oudh 425 (426) (DB). 

(13) Application for appointment of guar¬ 
dian — Procedure to be followed — Evi¬ 
dence by affidavits may be permitted. A 1979 
Bom 156 (161) r 1979 Mah LJ 462. 

(14) The Court has power to order the 
medical examination of a party. In case Uie 
party refuses to comply with the order, the 
Court cannot compel it to submit it to the 
medical examination, but an adverse in¬ 
ference can be drawn against such refusal. 
1981 Cur LJ (Civ) 513 (514) (Punj). 

(15) Court of appeal has jurisdiction to 
reverse or vary a decision concerning an 
infant made by the judge in the exercise of 
his discretion where the Court is satisfied, 
having taken into account the fact that the 
iudge has heard the evidence and seen the 
witnesses, that the judge has given in¬ 
sufficient weight or too much weight to cer¬ 
tain factors. 1976 (2) WLR 189 (English 
case). 


Section 14 


(1) Where it cannot be found out where 
minors ordinarily resided, when both par¬ 
ties claim that they resided with them 
matter should be heard by Court where 
minors have property. A 1934 Lah 208 (208). 

(2) The power of High Coiut under Sec¬ 
tion 14 (2) to determine in which Court 
guardianship proceedings shall be held is 
of a very wide nature. This power has, of 
course, to be exercised in a judicial manner 
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more Courts than one, each of those Courts shall, on being apprised of fhe 
proceedings in the other Court or Courts, stay the proceedings before itself. 

(2) If the Courts are both or all subordinate to the same High Court, 
they shall report the case to the High Court, and the High Court shall deter¬ 
mine in which of the Courts the proceedings with respect to the appointment 
or declaration of a guardian of the minor shall be had. 

*'[(31 In any other case in which proceedings are stayed under sub-sec¬ 
tion CD, the Courts shall report the case to, and be guided by such orders 
as they may receive from, their respective HState Governments].] 


[a 

[b' 


Substituted for the original sub-seclion (3) by A. O., 1937. 
Substituted for ’’Provincial Government” by A. L, O., 1950. 


15 Appointment or declaration of several guardians.— (D If the law 
to which the minor is subject admits of his having two 

dians of his person or property, or both, the Court may, if it thinks fit, ap 
point or declare them. 

a((2) and (S) * * ’ * *1 

(4) Separate guardians may he appointed or declared of the person and 
of the property of a minor. 

(5) If a minor has several properties, the Court may. if it thinks fit ap¬ 
point or declare a separate guardian for any one or more of the properties. 

[a] Sub-sections (2) and (3) were omitted by Part B States (Laws) Act, 19oI 
(III of 1951>, Section 3 and Sch. (1-4-1951). 

1C Appointment or declaration of guardian for properly beyond juvis- 
diction of the Court— If the Court appoints or declares a guardian for any 


Section 14 (contd.) , 

and High Court in coming to a conclusion 
as regards proper place will no dou)n ^ttacb 
weight to the consideration to Port¬ 

ed reference has been made m Section 9r 
namely place where minor ordinarily re¬ 
sides. But this is not the only 
sideraUon which High Court is bound to 
take in deciding the forum where proceed- 
tags a?e to take® place. A 1952 All 79 (79 80) 
^B) •• A 19.56 All 328 (329) (A '932 Bom 
592. Dissented.) ** 1968 Cur LJ 119 H23) . 
70 Pun LR 221. (Section 9 does not restrict 
the wide powers of High Court under Sec- 

^°(3) ^SectiVn 14 is not restricted to appUp- 
tions for appointment or declaration of a 
guardian to the person of the minor. It 
takes in also an application for appointment 
of guardian to the property of a »«inor The 

moment there are simultaneous proceedings 

section is attracted. A 1963 Andh Pra 93 
(94) : (1962) 2 Andh LT 15 (DB). 

(4) Section 14 deals with a situation prior 
to the appointment of a guardian when 
simultaneous proceedings are pending in 
different Courts for appointment of guar¬ 
dian. Maternal grand mother with whom 
minor girl was ordinarily residing at Cal- 
cutta filing an application for guardianship 
at Calcutta Court — Grand paternal aunt 
of minor obtaining order of guardianship 
from Pumea Court by suppressing material 
facts — Order of Purnea Court revoked at 
the Instance of maternal grand mother 
Held, guardianship proceeding before Purnea 
Court came to an end and did not revive 
after removal order was made and as such 
Sub-s. (3) of S. 14 was not attracted. A 1975 
Pat 83 (93) (DB). 


Section 15 

(1) Where property is not large and 
Court has appointed separate guardians of 
persons of the minors, and appointment of 
as many guardians of property as that of 
persons would lead to waste property may 
be left in the hands of one guardian. A 
1930 All 255 (2.56) (DB). 

(2) Hindu law does not prohibit father 
from appointing by will a guardian for the 
person of his minor son. Where there is 
.ioint family property such an appointment 
would bring into existence two guardians, 
one for property and another for person of 
the minor but that would not militate 
against power of father to appoint a guar¬ 
dian because th(Te is nothing in law or 
reason or equity to prevent there being two 
such guardians. Appointment of two guar¬ 
dians is expressly permitted by sub-secs. (4) 
and (5) of this section. A 1924 Mad 327 (333) 

: 46 Mad 873 (DB). 

(3) When Court appoints a person as 
guardian of a minor it should put the person 
appointed guardian in a position to sup- 
nort the minor. Therefore it can direct the 
person who is appointed guardian of pro¬ 
perty to pay a sufficient amount to guar¬ 
dian of the minor for that purpose. A 1930 
All 255 (256) (DB). 

Section 16 

(1) When Court acting under Act appoint 
guardian for minor in one district, he is 
guardian for aU districts Court before which 
proceeding might be taken by a certified 
guardian should, when apprised of the fact 
of appointment, recognise him, as duly ap¬ 
pointed guardian. The section is directory. 
(1905) 2 AU LJ 460 (464) (DB). 



422 fS 17 N 1] [The] GuartUana and Wards 1800 

property situate beyond the local limits of its jurisdiction, the Court having 
jurisdiction in the place where the property is situate shall, on production 
of a certified copy of the order appointing or declaring the guardian, accept 
him as duly appointed or declared and give effect to the order. 

17. Matters to be considered by the Court in appointing gnardinn_( 1 } 

In appointing or declaring the guardian of a minor, the Court shall, subject 
to the provisions of this section, be guided by what, consistently with the law 
to which the minor is subject, appears in the drcurastances to be for the 
welfare of the minor. 

(2) In considering what will be for the welfare of the minor, the Court 
shall have regard to the age, sex and religicm of the minor, the character 
and capacity of the proposed guardian and his nearness of kin to the minor, 
the wishes, if any, of a deceased parent, and any existing or previous rela¬ 
tions of the proposed guardian with the minor or his property, 


(3) If the minor is old enough to 
Court may consider that preference. 


SECTION 17 — SYNOPSIS 

1. Scope. 

8. Minors welfare. 

3L Personal law of minor. 

4 . Religion of minor. 

f. Character and capacity of proposed 
guardian. 

8 . Adverse interest of proposed guardian. 

7. Nearness of kinship. 

8. Wishes of deceased parent. 

9. Existing or previous relation of the pro¬ 

posed guardian. 

10. Minor's wish. 

11. Appointee must be willing to be guar« 

dlac. 

1. Scope. 

(1) State is guardian of infant and guar¬ 
dian must be appointed by District Court 
to ensure minor’s being brought up In the 
same manner as he would be by natural 
father or guardian. A 1924 Pat 755 (758) 
(DB). 

(2) Court Is expected to exercise vigilance 
In protecting interests of minors in its cus¬ 
tody. A 1935 Lah 931 (932) •• A 1971 J & K 
43 (44. 45). (Appointment of guardian of 
person of Muhammadan minor aged about 
five years — Mere fact that his mother re¬ 
marries stranger after death of his father 
Is no bar to her being appointed.) 

(3) Section 17 vests in the Court a very 

wide discretion in appointment of guardians 
of minors (1911) 14 Oudh Cas 103 G04). 

(High Court would rarely Interfere with 
•verdse of that discretion.) 

(4) Application under Section 7 of the 
Act must be decided in the discretion of 
the Court atfer due consideration of matters 
set out in Section 17. A 1933 Rang 201 (202) 
(DB) •• (1912) 22 Mad U 247 (251) (DB). 

(5) Sections 13 and 17 are wide enough to 
cover enquiry Into any of the matters re¬ 
lating to grant of certificate of guardianship 
to particular individual. A 1914 Oudh 425 
(426) : 18 Oudh Cas 66 (DB). 

(6) Rule 4 of the Rules framed by Sau- 
rashtra Hiid' Court under Section 50 of the 
Act Is a mandatwy rule provided in the In¬ 
terests of minors and imposes on the Judge 
a duty to satisfy himself inter alia as to 
the suitability of the guardian by examin- 


form an intelligent preference, the 


Ing him himself. When a Judge does not 
examine him but simply appoints him, toe 
order is lUegaL A 1951 Sau 62 (83, 64). 

(7) Question of appointment of guardian 
of property of a minor girl should be con¬ 
sidered apart from appototment of guardian 
of the person of the minor and the fact that 
proposed guardian of her property is an 
outcaste is no disqualification. A 1955 NUC 
(Ajmer) 4743. 

(8) It is the duty of the Court, as soon as 
any dispute about guardianship of minor's 
property or any allegation of detriment to 
minor’s Interest resulting frcMn such dis¬ 
pute is properly brought to its notice, to 
sift the matter in the interests of minor. A 
1921 Nag 97 (99). 

(9) Proceedings under the Act should.not 

be summary, but a proper enquiry should be 
made and the Court should give an oppor¬ 
tunity to the parties to produce evidence and 
show which of them is better entitled and 
qualified to act as guardian of the minors. 
Further It should be determined which of 
them is better entitled under personal law 
of the parties. A 1928 Lah 716 (718) *• A 1923 
Nag 36 (37) •• A 1962 Manipur 58 (60). 

(Minor In custody of person other than ap¬ 
plicant — Coxirt should ascertain whether 
such person wants to be appointed guardian 
and should proceed on evidence placed be¬ 
fore It) 

(10) Section 17 lays down real test for 
appointment of guardian of minor. (1911) 33 
m 222 (223) (DB). 

(11) There is nothing In the Act debarring 

a Court from appointing a guardian who is 
not residing within its jurisdiction. It wlH 
appoint a guardian wherever it is satisfied 
It Is for the welfare of the minor that an 
order should be made. A 1933 All 780 (781) i 
56 All 20 (DB) •• A 1942 Lah 162 (102). 

(Guardian for property need not be resident 
of place where property Is situated.) *• A 
1937 Bom 158 (159) ; ILR (1937) Bom 348 
(DB). (The Court would, however, re¬ 
luctant to make such an order.) •• A 1960 
All 285 (289). (Ordinarily person who is not 
resident within jurisdiction of the Court 
should not be appointed guardian of the 
minor.) 
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a{(4) • • • • • . .1 

(5) The Court shall not appoint or declare any pereon to be a guardian 
against his wilL 

[Cf: Hindu Minority Guardianship Act, 1956, S. 43.] 

[a] Sub-section (4) was omitted by Part B States (Laws), Act, 1951 (IH of 1951), 
Section 3 and Sch. (1-4-1951). 

OBJECTS AND REASONS 

"Sub-section (5) of this section makes It nor any other be ap^lnted 

sufficiently clear that neither a Collector guardian against his will. -S C.R. 

[Cf: Hindu Minority and Guardianship Act, 1058, Section IS.] 


Section 17 — NoU 1 (contd.) 

fBut see A 1970 Mad 92 (100) : (1W9) 2 
Mad LJ 171 •• A 1931 Mad ^7® (47« : M 
MLJ 615. (Person residing o^ide British 
India cannot be appointed guardian.)J 

(12) Section does not in any way bar the 

lather applying £oy 

guardian of the minor. (1975) 2 Mad Li «> 

(101) : 1079 Hindu LR 263 (p^ ♦ o 

(13) The Question of appointment of a 
guardian so as to deprive the fattier or the 

husband of a minor of ^f.o 
dlanship is governed by Section 19 ^d not 
by thte section. Hence father ^d husb^d 
Smnot be deprived of their right, unlws 
they are shown to have render^ toems^- 
ves unfit by their acts and conduct; solely 
on ground of welfare of n^or. A 1918 
Mad 605 (605) : 39 Mad 4*73 (DB) 

(367) * (1969) 1 Mad LJ 519 •• A 1963 R^ 
MO (230) : 1963 Raj LW 229 *• M CM 
1138 *• A 1923 Nag 199 (200) : 6 Nag LJ 11. 
(No person can b© appoint^ guardian ot 
minor even jointly with father who is not 
unfit to be guardian of JoiMr's ve^^) 

(But see A 1918 Sind 32 (S3) . W 
LR 14 (DB). (Section 19 Is controfled by Sec¬ 
tion 17 — Paramount consideration In ap- 
nolntlnff of guardian is therefore wMfare or 

ILR 1973 HP 1136 «• A 1969 Cal 573 (575. 

670) : 73 Cal WN 721 (DB).l ^ ^ m 

(14) An applicant reject^ M not a m 
and proper person for appointment ww 
sometime again aPP^y,.^. 
that In the meanwhile he has taken Interest 
in welfare of the minor and has become qua¬ 
lified for appointment A 1942 Sind 164 (l|Jk 
ILR (1942) Kar 363 ** (1954) Madh 
(HCR) 1489 (1491). (Fathac or mother suptf- 

seded by Court — may 

for thalr own appointment notas natt^ 

S ardians but as relations 

re of the minor and satlrfy Court that 

their unfitness has ceased) 

(15) The Btatutory provlslcms contained in 

S. 17 can be consider^ 

moved under S. 29 of tho Act* A 1982 All 1 

(2) J 1982 UPLT (NOC) 15. _ 

(16) Adoption of minor by a forever — 
Court must exercise greater vigilance wmle 
dealing with cases of l“ter-:£?u",JPL ^ 
tlon. A 1983 OuJ 193 (197) : (1981) 22 Ouj LR 

921* 

(iv) In wardship the first and paramount 
consideration Is the wMfare 
adoption the welfare of the child Is the flrrt 
but not the paramoont consideration, and 


no adoption order may be made unless the 
natural parents agree, or their agreement is 
found to be unreasonably withheld, even If 
the welfare of the child requires adoption. 
On the other hand in deciding whether the 
agreement has been unreasonably withheld, 
the Court considers whether a reasonable 
natural parent would have refused his con¬ 
sent if he. had proper regard to th© wel¬ 
fare of the child In all the circumstances of 
the case. (1982) 1 WLR 102 (112) (English 
case). 

2. Minor’s welfare. 

(1) In an application for appointment of 
a guardian welfare of the child is para¬ 
mount consideration. (1912) 22 Mad LJ 68 
(70) (DB) •• (1982) 2 Div Mat C 110 (115) 
(Delhi) •• A 1981 C:al 206 (208) •• A 1979 Raj 
29 : 1978 Raj LW 554 •• ILR (1978) 2 Cut 
447 (449) •• 1954 Madh BLJ (HCR) 1489 
(1490) •• A 1952 Madh B 93 (94) •• (1948) 53 
Mys HCR 186 (191) (DB) •• 1947 Rang LR 
107 (119) •• A 1942 Cal 281 (283) : ILR (1941) 
1 Cal 419 (DB) •• A 1926 Lah 117 (117) •* 
A 1936 Pesh 207 (M7. 208). ("Welfare” in¬ 
cludes both material and spiritual welfare.) 
•• A 1928 Cal 600 (603) : 55 Cal 730 (DB) •* 
A 1924 Mad 873 (874): 48 Mad 299 : 28 Cfl 
LJ 616 •• (1909) 5 Low Bur Rul 133 (134) 
(DB) •• A 1922 Gudh 129 (129) •• A 1917 
Mad 316 (316) (DB). (Personal law aa to 
guardianship la l^elevant.) •• A 1915 Cal 
435 (436) (DB). (Fitness will prevail ovw 
Droplnqulty for appointment of guardian.) "" 
1911 Ihm LR No. 231, p. 866 (870) (DB) •• 
(1906) 28 An 333 (234) •* 1963 Cut LJ 286 
(PunJ) •* (1959) 1 Orlsaa JD 277. 

(3) Ex p re ss ion ^welfare of th© minors’ has 
to be given a very wide meaning. It ou^ 
not to be measured In money only or 
physical comfort alone. It has many facets 
such as financial educational, physical, moral 
and rellMous welfare. Due regard must also 
be had to the ties of affection and the 
capacity for buUdlng up a good career for 
the Infant 1982 Marr LJ 292 (296) (Funj & 
Har). 

(8) The expression "welfare of the Infant” 
set out in S. 11 of the Guardianship of In¬ 
fants Act (1961) (Malaysia) should be wn- 
strued la the widest possible tc^. *^e 
Court should put Itself In the position of a 
reasonable and wise parent and determine 
what would be best for the Infant or infants, 
not what a selfish parent wants the Infants 
to have. (1976) 2 Malayan LJ 88 (90, 91). 

(4) What Is to the welfare of a minor 
necessarily depends upon facts and dreum- 



424 [S 17 N 3] 


[The] Guardians and Wards Act, 1890 


Section 17 — Note 2 (cnntil.) 

stances of each particular case. A 1P54 Pat 

489 (491). 

(51 Matters to be considered in appoint- 
inc guardians — Welfare of minor, all cir¬ 
cumstances of case are to be considered — 
Course most .suited to facts has to be decid¬ 
ed. 1980 Ker LT 418. 

(6) The interest and \vclfare of the child 
are matters of paramount consideration in 
deciding the question of its custody. In doing 
so, the court takes into account and duly 
weights all the relevant c-rcumstances and 
facts, including the relationships. claims 
and wishes of the parents, risks and choices 
and adopts the course which appears to the 
court to be the best in the interest of the 
child’s welfare. (1977) Ker LT 816 (DB). 

(7) The Court in considering the case and 
control of a minor child, has to decide the 
interest of the child’s welfare as the first 
and paramount consideration and the Court 
should not balance the welfare of the child 
against the wishes of an unimpeachable 
parent or against the justice of the case as 
between the parents. (1977) 1 All ER 647 
(649). 

(8) Sentimental considerations should not 
prevail against obvious welfare of minor. A 
1934 Lah 317 (318) : 15 Lah 28. 

(9) In considering matter from the point 
of view of welfare of the minor Court 
should with advantage look to circumstances 
which may possibly stand in the way of the 
child being properly loolced after. A 1928 
Cal 600 (603) : 55 Cal 730 (DB) •* A 1952 
Mndh B 93 (94) ** A 1966 Orissa 60 (61) : 
ILR (1965) Cut 839, (Natural guardiali can¬ 
not be appointed as guardian of person of 
minor if such appointme.nt would be detri¬ 
mental to welfare of minor.) *• A 1964 Pat 
505 (506). (Guardianship of father resulting 
in keeping the boy under the control of 
step-mother who is ill-treating him — 
Mother found not otherwise unfit to act as 
guardian — Mother should be appointed 
guardian of the boy in preference to father.) 

(10) In case of minors, it is the prime 
duty of-the Court to see where the welfare 
of the minor lies, notwithstanding the fact 
that their natural guardian desires to keep 
them. A 1982 All 1 (2) : 1982 UPLT (NOC) 
15 •• A 1975 Kant 134 (135. 136) : ILR 1974 
Kant 137 (DB). (Custody of minor — Con¬ 
sideration — Welfare of the minor is the 
dominant factor — Custody of boy aged 10 
years and daughter 12 years given to the 
mother.) 

(11) Parsi Marriage and Divorce Act 

(1936), S. 49 — Custody of minor — Ques¬ 
tion as to — Relevant consideration is only 
welfare of child — Bitt.er squabbles between 
husband and wife — Daughter aged 11 years 
directed to be kept in Boarding School under 
custody of mother. A 1982 SC 1276 (1295). 

(App. No. 102/1981, D/- 16-10-81 (Bom), Re¬ 
versed.) ^ 

(12) Child in care of local authority — 
Local authority placing child with foster 
parent — Mother seeking custody of child. 
in the following year — Returning child to 
the care and custody of ber natural mother 
held, would not serve the welfare of the 
child. (1981) 1 WLR 379 (390) (English case). 


(13) Where minor's interest would be 
better served by allowing the existing 
family arrangement for the management of 
his affairs to continue the Court should re¬ 
fuse to take proceedings under this Act. A 
1914 Lah 55 (56) : 1914 Pun Re No. 93. 

(14) Normally court does not appoint 
guardian for purpose of transferring cus¬ 
tody of minor concerned to a third party, 
that too outside the jurisdiction of the Court 
But that is not an inflexible rule of law, 
and exceptions are sometimes made to the 
rule but such exceptions are and ought to 
be very rare. A 1970 Mad 262 (262 263) : 83 
MLW 372. 

(15) A combined reading of Ss. 17 and 19 
would clearly show that father could be de¬ 
nied or deprived of his natural right of 
guardianship if only he is found unfit for 
the purpose or Court considers that his ap¬ 
pointment as guardian is not in interests of 
minor. (1970) 2 Andh LT 25 (28). 

(16) Ward of Court — Care and control — 
Child in voluntary care of local authority — 
Local authority applying to make child a 
ward of Court and for order committing 
care and control to it — S. 7 (2), Family Law 
Reform Act (1969) (Eng.) held, did not ap¬ 
ply and the Court had an unfeterred juris¬ 
diction to decide in its discretion the ques¬ 
tion of care and control according to the 
paramount interest of the child. (1981) 1 All 
ER 16. 

3. Personal law of minor. 

(1) Though paramount consideration for 
appointment of a guardian under Sec. 17 is 
welfare of the minor, it must as far as pos¬ 
sible be consistent with the personal law re¬ 
lating to parties. A 1942 Sind 154 (157) •• A 
1952 Mad 280 (282) •* A 1949 All 627 (629) : 
ILR (1950) All 124 (DB) *• A 1917 Nag 78 
(79) •• A 1915 Lah 390 (390). 

(2) Rights of guardianship under personal 
law are taken into consideration only for 
purpose of ascertaining welfare of the minor 
which is the paramount consideration in 
guardianship proceedings. A 1946 Cal 272 
(278, 279) : ILR (1946) 1 Cal 259 (DB) •• A 
1978 Pat 285 (286) : 1978 BLJR 420 *• (1948) 
53 Mys HCR 186 (191). (Law to which minor 
is subject must be assigned if necessary a 
relatively subordinate position.) •• A 1981 J 
and K 5 (5. 6) (DB). 

(3) Preferential right of any person to 

^ardianship under personal law cannot be 
ignored and Courts must necessarily con¬ 
sider his claims in preference to any others, 
unless he is totally unfit to be appointed. A 
1952 Mad 280 (282) •• A 1918 Cal 700 (701) 
(DB) (Muhammadan law — Guardian of pro¬ 
perty of minor — Father has the preferen¬ 
tial claim over the mother of minor. He 
cannot be passed over without sufficient 
reasons.) •* (1910) 13 Oudh Cas 140 (142) 

(DB) *• A 1960 All 285 (287). (Ordinary 
the natural guardian should be appointw 
the guardian. It is only when he Is found to 
be unfit, or his interests are against the in¬ 
terests of the minor or in verv exceptional 
circumstances, that a person other than ® 
natural guardian should be appointed guar** 
dian for the person of the minor.) 
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(4) Where the father and step-mother are 
discharging all their obligations towards 
the child, and the child is being looked 
a^er properly, the proposition that the 
father, the natural guardian of the child 
should be asked to hand over the custody 
of the child to the maternal grandmother, 
an old lady of 75 years of age, cannot be 
sustained, because the child may be thrown 
completely at the mercy of her maternal 
uncles and aunts after the grandmother’s 
lifetime. A 1974 Punj 124 (125). 

(5) Court is not bound to appoint a 
person merely because he shows that he has 
the highest preferential right under 
personal law to be the guardian. It can, if 
it thinks that he is not a fit and proper 
person, select a guardian from amongst 
those having a lesser preferential right or 
even from strangers. A 1942 Sind 151 (157): 
ILR (1942) Kar 363 ** 1947 Rang LR 107 
(119). (Propinquity must yield to fitness.) 
»• A 1942 Cal 281 (283) : ILR (1941) 1 Cal 
419 (DB) •* A 1926 Lah 117 (117) ** (’26) 
96 Ind Cas 283 (283) (Lah). (Dispute between 
rival claimants to guardianship. Litigation 
between them likely to exhaust minor’s pro- 
pertv. Court should adopt someone else 
guardian of property.) •* A 1925 Oudh 623 
(623) : 28 Oudh Cas 172 •* A 1922 Oudh 129 
(129) •• A 1917 Nag 78 (79). (Muhammadan 
minor boy of more than seven years ^ — 
Court is not prevented from preferring 
mother as guardian in preference to pater¬ 
nal uncle.) •• A 1914 Oudh 329 (329) : 15 
Cri LJ 640. (Paternal uncles of Hindu 
minor claiming an interest adverse to minor 
even though they are preferential guardians 
to maternal uncles.) •• (1912) 22 

(70) (DB) •• (1910) 13 Oudh Cas 140 (142) 
(DB) •* 1909) 5 Mad LT 208 (208) (DB). 

(6) Section 17 does not require or permit 
Court to subordinate provisions of the law 
to which the minor is subject to the con¬ 
sideration of what will be for his or her 
welfare; and where personal law of tne 
minor definitely lays down that ap^in^ 
ment of guardian cannot be made. ^ Loi^ 
cannot disregard the law fven in the 

interest of the minor. A 1932 L^ lei! 

•* A 1939 All 15 (16) ’*• A 1936 Pesh 63 (64) 

*• A 1928 Oudh 220 (221). 

(7) Husband of a minor girl’s sister is 
not a fit person to be appointed the 
guardian of her person ^ 

Mohammedan law. A 1914 All 541 (541) . 36 

AU 280 (DB). 

(8) Where none of the persons applying 
for guardianship is a guardian under the 
personal law the Court can appoint any one 
who appears to be most suitable for tlw 
appointment. A 1949 All 627 (629) : ILR 
(1950) AU 124 (DB). 

(9) In view of the Mohammedan I^w ap¬ 
plicable to the parties on death of the 
father of the minor children, their grand¬ 
father Is the most suitable person to be ap¬ 
pointed as the guardian of their persons 
and property notwithstanding the fact that 
their grandfather has three wives and a 


number of children. A 197.3 Gauhati 10.3 
(104). 

4. Religion of minor. 

(1) Ability to bring up minor girl in th^ 
religion of her people should be considered 
in deciding question of custody. (1920) 57 
Ind Cos 651 (651. 652) (All). 

(2) A child, under ordinary circumstances, 
should be presumed to have father’s reli¬ 
gion and persons belonging to that religion 
should be appointed in preference to others. 
A 1916 Lah 438 (439). 

(3) Generally speaking, a Court of justice 
is loath to take sides in a ca-^e between 
rival religions, and where a male clhld hai; 
been born and brought up in the faith of 
his father, he should not be handed ever 
to his mother who has left that faith, and 
has thereby stepped outside the family in 
which she was married, with certainty that 
boy will be induced to leave religion of his 
father for the new religion of mother. A 
1930 Oudh 471 (472). 

(But see A 1931 Bom 175 (178.) (Mother's 
right to guardian.shiD — Conversion to a 
different faith — Not a disqualification for 
Custody of the minor.)1 

(4) Where mother of minors who were 
Muhammadans and of the age of 11. 9 and 
8, was not of n good character and had 
married a Hindu .lat. it was held, tliat it 
was in interest of minors to be brought up 
in the r<-ligjon of their father to which 
presumably they belong, children not beini, 
so young. A 1934 Lah 287 (287). 

(5) .'\ppointing a guardian for purpose of 
transferring custody of minor to third party 
outside jurisdiction of Court—Court can ap¬ 
point guardian for such purpose in very 
rare and exceptional circumstances as in 
the case of minor who is orphan and desti¬ 
tute. A 1970 Mod 262 (263) : (1970) 2 Mad 
LJ 363. 

5. Character and capacity of proposed 

guardian. 

(1) In appointing a guardian Court should 
consider his character and capacity to 
manage property. A 1930 Cal 397 (400) : 53 
Cal 15 (DB). 

(2) Immoral, mi'^managing and spend¬ 
thrift mother is disqualified for guardian¬ 
ship of minor’s property. A 1924 Nag 141 
(142). 

(3) There is no inflexible rule of law 
which prohibits appointment of a pardana- 
shin lady as guardian of property of minor. 
Her suitability for appointment should be 
judged according to circumstances involv¬ 
ed in each case. A 1928 Lah 941 (942. 943) 
•• A 1922 Nag 232 (234). (Her suitability for 
appointment must be judged from the 
nature of business.) 

(4) Fact that applicant was of a litigious 

disposition, is not by itself a ground of dis¬ 
qualification for his appointment as guar¬ 
dian of a minor. A 1925, Oudh 398 (399) 

(DB). 

6. Adverse interest of proposed guardian. 

(1) Person declared to have adverse 
interests cannot be appointed guardian of 
minor. (192R) 8 Lah LJ 201 (204) »• A 1930 


”A’* in the citations stands for AIR 
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Cal 397 (400) : 58 Cal 15 (DB) •• ILR (1952) 
1 Cal 46 (50) •* A 1960 Mad 173 (174) : 
(1963) 2 Mad LJ 188. (Minor Hindu widow 
— Father-in-law having conflicting interest 
should not be appointed guardian of pro¬ 
perty.) 

(2) If there is direct conflict of interest 
between the applicant on one side and the 
minor on the other, the applicant’s ap¬ 
pointment as a guardian cannot be for the 
welfare of the minor. A 1978 Pat 285 (287).: 
1978 BLJR 420. 

(3) Usually, it is undesirable to appoint 
any one as guardian of the person of a 
minor, who is presumptive heir to minor’s 
property. (1911) 1 Mad WN 365 (366) (DB) 
•• A 1923 Mad 359 (359) (DB). 

(But sec A 1922 Lah 395 (396) •• 

1973 All WR (HO 323 : A 1973 All 

127 (128). (The fact that the real sister of a 
minor is the next presiimptive heir in case 
the minor died will not per se deprive her 
to be the guardian of the person and pro¬ 
perty of her minor brother.)! 

(4) Where specific charges are made 
against a person which may make it neces¬ 
sary to call upon him to account to estate 
of a minor, It is advisable not to appoint as 
guardian, any person on terms of friendship 
with such person. Nor is It advisable to ap¬ 
point a person who does not understand the 
business of the estate. A 1922 Nag 232 (234). 

7. Nearness of kinship. 

(1) In selecting guardian for a minor, 

nearness of kinship Is taken into considera¬ 
tion only because a person who is nearly 
related to the minor is likely to look after 
his Interests better and more keenly than 
a more distant relative. A 1928 Nag 209 
(209) (DB) •• (1906) 28 All 233 (234). 

(Though mother has been outcasted she 
should be preferred to paternal grand¬ 
father.) 

(2) According to Hindu Law, in case of 

a minor who has lost both parents, nearest 
male kinsman should be appointed guar¬ 
dian, paternal having preference over mater¬ 
nal The interest, well-being, and happiness 
of minor ought to be main considerations. 
(1908) 32 Bom SO (53) ** A 1915 436 (436) 

&B). 

(3) So far as the proximity of the rela¬ 
tionship is concerned, both the maternal 
grandparents and the paternal guardfather 
are close relations of the minor and on 
the said ground of relationship the paternal 
grandfather does not have a preferential 
claim to the guardianship over the person 
of the minor. A 1981 Cal 206 (209) : 1980 
(2) Cal LJ 427 (DB). 

(4) Incase of a minor who has been adop¬ 
ted his relations by adoption should be 
preferred to his relations through birth. A 
1925 Pat 444 (446) : 4 Pat 109 (DB). (Adop¬ 
tive paternal grandmother must be pre¬ 
ferred to natural father.) 

[See however (1911) 15 C^l WN 558 (562) 
(DB). (Natural father of adopted mincnr was 
appointed in preference to maternal uncles 
and married sisters through adoption.)! 

(5) Married sister can be appointed as 
guardian of the minor as well as his pro¬ 


perty in absence of any application or op¬ 
position from other relations, especlauy 
when minor also shows a preference to her. 
A 1930 C^al 397 (399) : 58 Cal 15 (Dri). 

(8) Where welfare of the minor is con¬ 
cerned. maternal grandmother is preferred 
as guardian of person and property to the 
grandfather’s brother who has failed to 
furnish security. 1913 Pun LR No. 182. 

pp. 660 (660). 

(7) For appointment of a guardian for a 
childless minor widow her father should 
be preferred to a distant relation of her 
deceased husband. (1011) 33 All 222 (223) 
(DB). 

8. Wishes of deceased parent 

(1) Consistently with welfare of the 
minor, Court should also have regard to the 
wishes of the deceased parents of the minor. 
A 1914 Cal 314 (317) (DB). 

(2) In appointing guardian for adopted 
minor, adoptive father’s intentions should 
be carried out to the extent possible. A 
1925 Pat 444 (448) : 4 Pat 109 (DB) •• (1911) 
15 Cal WN 558 (562, 563). 

(3) Under Section 17 Court has to decide 
question of guardianship with reference to 
all considerations set forth In the section. 
If it is injurious to minor to give effect to 
the father’s wishes, Court will interfere 
even in his Ufetlme. (1912) 22 Mad LJ 247 
(251) (DB). 


Existing or prevlons relatio 

posed guardian. 


(1) Word "relation” In the expression 
"any existing or previous relations of the 
proposed guardian with the minor or his 
property*’ does not mean relationship. A 
1029 Pat 444 (445) ? 4 Pat 109 (DB). 

(2) Where stepmother was Ill-treating the 
minor step-children and the minor’s de¬ 
ceased fatoer’s cousin was on good terms 
with tile minor’s father who left the 
management of property to the cousin dur¬ 
ing his lifetime. It was held that the cousin 
of the deceased was a suitable person to be 
appointed In preference to step-mother. A 
1928 Lah 941 (042. 043). 

10. Minor’s wish. 

(p Court must ascertain • wishes and 
desire of minor who is old enough to make 
an Int^lgent preference before declaring or 
appointing a guardian for him. A 1914 PC 
41 (44) : 41 Ind App 314 ** A 1955 Mad 451 
(455) ! 1955 Crl LJ 1192 *• A 1930 Oudh 471 
(472) •• A 1929 All 857 (857) (DB) ** A 19U 
Cal 314 (317) (DB) •• 1911 Pun LR No. 231, 
p. 866 (870) (DB) •• ILR (1969) 19 Raj 989 
(995). (Minor boy showing Int^gent pref¬ 
erence to live with his mother’s sister and 
not with father — Hig Indication beM 
dgnlflcant factor merits consideration.) •• 
(1968) 81 Mad LW 828 (629) (DB). 

(2) Before an order for custody of * 
minor is pass^, Court must be satisfled 
that his welfare lies in an order for custody 
l^ing passed in favour of one of the t^ 
parents, and, In doing so, one of the 
and germane considerations would be y 
take into account the wishes of the chiUl« 
1978 Hindu LR 731 (733) : 18 QuJ LR 581. 
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Seetloii 17 — Note 10 (contd.) 

(3) Under Hindu law although adoptive 
mother has a preferential right to guardian- 
ship, yet when the boy preferred natur^ 
father Court appointed the father as 
guardian of his person but appointed mother 
ai guardian of property. A 1934 Mad 44 (45) 

(4) Married sister to whom minor shows 
his preference can be appointed as guardian 
whtfe other relations have neither applied 
lOr their own appointment nor have op¬ 
posed sister's appointment. A 1930 Cal 397 
(399) a 58 Cal 15 (DB). 

(5) Omission Is ascertain from minor in 
person her wishes as to guardian and 
marriage is not failure to exercise jurlsdic^ 
tlon. A 1924 Mad 327 (331) : 46 Mad 873 
(DB). 

(0) Preference expressed by a child 
whl^ is not sufRciently old to form an 
Intelligent preference has no importance. A 
1959 Andh Pra 670 (672). (Girl of sixteen 

years is old enough to express intelligent 
preference.) •• A 1960 AP 518 (517) •• (1979) 
1 Mad LJ 244 (249) (DB). (Seven years is too 
tender an age at which the child would 
be able to make any intelligent preference 
as to where it should be or with whom it 
should be.) 

(7) Minor aged 14 years and studying In 
8th class brought up and educated by his 
maternal grandparents — Keeping in view 
strong preference expressed by the minor, 
held, it was not in the interest and welfare 
of the minor to force him to leave the 
house of maternal grandparents and to live 
with the father. A 1978 PunJ 174 (177) : 79 
Pun LR 614. 


J 8) Court cannot deny mother guardlan- 
p of her infant children in absence of a 
de^te finding that it Is necessary to do so. 
A 1955 NUC (Bom) 5294. (Case of removal 
of mother from guardianship.) 


(9) Where mother is herself willing to be 
appointed guardian and It is not foimd 
that she has unfitted herself by her charac¬ 
ter and capacity er by her previous relations 
with the minors property, to be the guar- 
^an of that property, or that her appoint¬ 
ment will not be justified in the Interest 
of the minor, she should be appointed 
guardian of the property of the minors. A 
1923 Nag 129 (129). 

(10) Where father of the minor Is of un¬ 
sound mind, but mother Is not alleged to 
be unfit or unable to take care of her 
inlnor children, there Is no need to appoint 
the brother of minor as guardian of the 
person of the minors. A 1956 Mys 146 (146): 
ILR (1955) Mys 535 (DB). 

(11) Where object of the person udio ap¬ 
plies to be appointed guardian of the minor 
aged 9 years Is not so much the welfare of 
the miner as vindication of his own rights 
to be appointed as guardian, In absence of 
any disqualifications the boy should not be 
removed from the custody of mother. A 
1918 AU 49 (50) (DB). 


(19) Where applicant for guardianship of 
mtaors (of whom one was only four years 
and the oth^ ten and the other a girl of 
14 years) was almost a stranger to them 


though he was their father’s brother it 
was held that it was not a fit case for re¬ 
moving children from guardianship of their 
mother especially when there were no lady 
members in applicant’s house. A 1952 All 
331 (333). 

(13) Remarriage of a minor’s mother does 

not deprive her of right to guardianship of 
the person of minor when minor Is an in¬ 
fant and one of first reversioners of de¬ 
ceased father should be appointed guardian 
of minor’s property, as against the new 
husband of the minor’s mother. A 1917 Lah 
30 (30) 1954 Madh BLJ (HCR) 1489 (1490). 

(RCTnarriage does not amount to proof of 
bad character.) 

(14) Young daughter of deceased Hindu — 
Her mother embracing Muhammadan faith 
and marrying a Muhammadan — Mother’s 
mother and mother, competing for guardian¬ 
ship — Held, that mother was entitled to 
custody of child (considering her age, sex 
and other Incumbrances) in preference to 
grandmother and that if minor was sub¬ 
sequently brought up in any religion other 
than Hindu, grandmother could apply for 
getting herself appointed guardian. A 1942 
Pesh 41 (42). 

(15) Mere fact of mother having been 
divorced is no bar to her having custody of 
her tender child If she is not too poor nor 
immoral nor of defective character. A 1934 
All 722 (724) (DB). 

(16) Paucity of means alone will not 
deprive a mother of her right to her 
child’s care and custody. AIR 1920 Cal 
348 (347) (DB). 

(17) nuteracv is no disqualification 
for appointment of mother as guardian. 
AIR 1916 Cal 369 (370) (DB). 

(18) Excommunication of mother from 
caste does not disqualify her from being 
appointed guardian of her Infant chll£ 
(1906) 28 All 233 (234). 

(19) Proved luimorallty of mother justi¬ 
fies superseding her parental right to the 
guardianship of her minor child. (1948) 53 
Mys H(ni 186 (191) •• A 1914 Lah 417 (418). 
(Mother living in open adultery and beget¬ 
ting children.) •• 1976 Hindu LR 801 (807) 
(Delhi). (Mother living a life of easy vtr^e 
with a married man who had his own 
family, his wife, sons end grandchildren 
— Her legal right, held, ou^t to be super¬ 
seded and suspended by the Court) 

[See however A 1923 Nag 305 (305).l 

^0) Equitable rule that the deei^ of the 
mother of an illegitimate child as to Its 
custody Is primarily to be considered, 
should be adopted where personal law of 
the parties is obscure. (1012) 5 Bur LT 164 
(105) (DB). 

Mother’s right under Muhammadan law 

(21) A Mohammedan mother Is the proper 

guardian of her children under 7 years un¬ 
less she is fotmd guilty of gross and open 
Immorality. (1911) 10 Ind Cas 904 (005) (DB) 
(Cal) •• A 1921 Sind 45 (46). (Burden of 

proving that mother Is not entitled to be 
uie guardian rests heavily on the person 
vriio asserts it.) 

(22) Muhammadan mother appointed by 
Court as guardian Is not rendered disquali¬ 
fied for guardianship hy her remairlage 
when has married outside the prohibit- 
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18, Appointment or declaration of Collector in virtue of office.—Where a 
Collector is appointed or declared by the Court in virtue of his office to be 
puardian of the person or property, or both, of a minor, the order appoint¬ 
ing or declaring him shall be deemed to authorize and require the person for 
the lime being holding the office to act as guardian of the minor with re¬ 
spect to liis person or property, or both, as the case may be. 

19. Guardian not to be appointed by the Court in certain cases.— 
Nothing in this Chapter shall authorize the Court to appoint or declare a 
guardian of the property of a minor whose property is under the superin- 


Scction 17 — Nolo 10 (could.) 

rd degrees, A 1051 Cal 205 (206) (DB) ** 

A lOM All 202 (201). 

( 28 ) Under Mubommadan law a Muham¬ 
madan woman who remarries a stranger 
forfeits her right to guardianship of her 
minor son bv the former marriage. A 1921 
Sind -15 (16) »• A 1934 Lah 291 (291). 
(Mother marrying a Hindu and not of good 
character — Not a proper guardian for 
minor daughter.^.) *• A 1963 .1 & K 32 (33) 
(DB). (Mother remarrying into another sect 
— Not proper guardian for minor 
daughters.) 

(24) Mother of Muhammadan minor girl 
who remarried a stranger is not entitled to 
be_ appointed guardian in preference to 
minor’s full sister. Neither mother nor 
paternal undo is entitled to be appointed 
guardian iis a matter of right to properties 
of minor. (1910) 11 Cal LJ 632 (634) (DB). 

(25) Court can appoint a Mohamedan 
mother, who has lost her right to custody 
of her children by her remarriage to a 
stranger • to be a guardian of her own 
children when she happens to be the only 
person surviving suitable to be appointed. 
Her remarriage does.not constitute a dis- 
qualilication so as to debar her for ever 
from being appointed guardian but she 
only loses her preferential right of custody 
which she otherwise possesses. A 1942 Sind 
154 (157) ** A 1958 Cal 545 (546). 

(26) When mother and the paternal aunt 
both of whom have married strangers apply 
to be appointed guardian of the person of 
a Mohammedan male minor mother is cer¬ 
tainly a better person. She has natural 
affection for her son which cannot be ex¬ 
celled bv anybody else. A 1949 All 627 (629): 
ILR (1950) All 124 (DB). 

11. Appointee must be willing to be 

guardian. 

(1) Under Section 17 (5), Court shall not 
declare any person to be guardian against 
his will. A 1936 Mad 043 (844) (DB). 

(2) Court prop{»ing to appoint a person 
other than applicant as guardian can dp so 
after obtaining that person’s consent in 
writing to be a guardian. A 1934 All 849 
(850) (DB). 

(3) Guardian to whom notice of his ap¬ 
pointment as such has been sent and who 
remains silent without, objecting is pre¬ 
sumed to consent even though he never ap¬ 
pears. A 1923 Pat 231 (235). (DB). 

(4) Where proposed guardian has been 
served with notice and objects to appear as 
such on behalf of the ward Court ought to 


appoint some other proper person to act as 
guardian. A 1923 Fat 231 (235) (DB). 

Section 18 

(1) Official trustee, being Government offi¬ 
cer. cannot be appointed guardian of pro¬ 
perty of minor. A 1928 Bom 69 (73). 

SECTION 19 — SYNOPSIS 

1. Scope. 

2. Husband and minor wife. 

3. Appointment of guardian in super¬ 

session of father. 

4. Appointment of guardian where pro¬ 

perty is under Court of Wards, 

1. Scope. 

(1) Language of Section 19, implies that 
when any of the three contingencies 
mentioned in sub-clauses exists thefe is no 
authority in Court to appoint or declare a 
guardian of person of a minor at all. Legis¬ 
lature did not intend to settle competition 
that may arise under personal law govern¬ 
ing minor between husband and father of 
minor. A 1932 All 215 (217) : 54 All 128 
(DB). 

(2) In spite of Section 19, while appoint¬ 

ing or declaring guardian, the Court, in 
case of Hindus, will have to take into 
consideration provisions of Section 13 of 
Hindu Minority Act — Paramount con¬ 
sideration for appointment or declaration 
of guardian is welfare of minor — Father’s 
right to custody of minor is not absolute 
and is subservient to paramount considera¬ 
tion of welfare of minor. A 1971 Andh 
Pra 134 (137) : (1970) 2 Andh WR 190 (DB) 
•• 1982 Marri LJ 292 (295) (Punj) •• A 

1980 Rai 64 (68) (DB) *• A 1978 Kant 220 
(222) : ILR (1979) 1 Kant 334 (DB) •• A 
1976 Raj 153 : 1975 Raj LW 460 *• ILR 

(1976) Cut 244 (250) •• A 1973 Raj 93 (94) 3 
1972 WLN 616. 

(3) Prohibition of proceeding with case 
for appointment of guardian under S. 9 
applies only to the case of a father though 
the principle underlying the enactment (» 
Section 19 should apply to the case of 
mother as well. 1965 Kash LJ 310 (316). 

(4) There is a presumption in favour of 
the natural guardian as opposed to the 
claims of persons who are not considereo 
to be natural guardians in law. Unless 
there is evidence to suggest that a natural 
guardian is not a fit person to be the guar¬ 
dian of his child or that for other rewojtf 
it will not be in the interests of the childs 
welfare to entrust his custody to ^ 
natural guardian, the Court would orcu- 
narily be inclined to accept his cialni i» 
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tendance of a Court of Wards, or to appoint or declare a guardian of I l ie 
person— 

(a) of a minor who is a married female and whose husband is not, in iho 
opinion of the Court, unfit to be guardian of her person, or 

(b) »I* • •] of a minor whose father is living and is not, in the opinion of 
the Court, unfit to be guardian of the person of the minor, or 

(c) of a minor whose property is under, the superintendence of a Court, of 
Wards competent to appoint a guardian of the person of the minor. 

[a] Words "subject to the provisions of this Act with respect to European Bri¬ 
tish subjects" were omitted by Part B States (Laws) Act, 1951 (III of 1951), 
S. 3 and Sch. (1-4-1951). 

The Law Commission has in para. 6.83 of its 83rd Report proposed to revise 
this section 19 as under:— 

"19. Restrictions as to appointment or declaration of guardian.— (1) Nothing in 
this Chapter shall authorise the Court to appoint or declare a guardian of the 
property of a minor whose property is under the superintendence of a Court of 
Wards, or to appoint or declare a guardian of the person of a minor whose pro¬ 
perty is under the superintendence of a Court of Wards competent to appoint a 
guardian of the person of the minor. 


Section 19 — Note 1 (contd.) 

preference to the claim of any other person. 

1977 Ker LT 479 (480) (DB). 

2. Husband and minor wife. 

(1) Section 19 (a) prohibits Court from 
appointing a guardian of the person of a 
minor girl who is married and whose hus¬ 
band is not, in the opinion of the Court 
unfit to be guardian of her person. A 1924 
Lah 570 (570) ** (1961) 65 Cal WN 1138. 
(Test should be one of unfitness and not 
simply relative unfitness or inferiority in 
fitness.) 

(2) Husband is unsuitable guardian for 
immature girl. A 1917 Nag 78 (79). 

(3) Failure to get restitution of conjugal 
rights by execution of decree deprives 
husband from being appointed guardian 
of person of his wife. A 1921 Lah 68 (69). 

(4) Although in respect of a minor 
muslim girl. Court has no power to set 
aside her marriage with a person, yet, 
Court can hold that there was no effective 
marriage so as to entitle husband to her 
custody and hand over custody to the ap¬ 
plicant who can look after her v/elfare. 
A 1928 Oudh 521 (522). 

(5) No declaration of guardianship of 
husband can be made under Section 19, 
even though Court holds that he is no* un¬ 
fit. Proper course for husband seeking to 
obtain custody of his wife is to make ap¬ 
plication under Section 25. A 1930 Bom 239 
(240) (DB). 

3. Appointment of guardian in 

supersession of father. 

(1) No order declaring a guardian could, 
by reason of Section 19, be made during 
the lifetime of minor’s father unless in 
opinion of Court he is unfit to be their 
guardian. A 1914 PC 41 (44) : 41 Ind App 314 
•• A 1979 Bom 156 (159) •• 1976 MPLJ 621 
(623) •• A 1969 Cal 573 (575, 576) (DB). 

(Welfare of minor should be prime and 
sole consideration and Section 19 is to be 
read subject to Section 13 of Hindu Mino¬ 


rity and Guardianship Act (1956) so far as 
Hindus are concerned.) ** A 1961 Punj 51 
(54) : 62 Puni LR 578 (DB) ** A 1055 NUC 
(Bom) 5294 *• A 1941 Bom 344 (:!45) (DB) 
•* A 1941 Mad 944 (944) (DB) *• A 1916 
Mad 630 (631) (DB) ** A 1935 All 838 (839) 
(DB) •• A 1932 Lah 385 (386) (DB) ** A 
1926 Lah 393 (393) •* A 1925 Lah 250 (250) 
(DB) ** A 1923 Rang 120 (122) ** A 1923 

Nag 199 (200) (DB). (Father is exclusively . 
entitled to be the guardian.) ** (1970) 74 

Cal WN 261 (264). (Father as the natural 
guardian has the first right to the guardian¬ 
ship and the custody of his children.) ** A 
1969 Mad 365 (367, 369). (A 1922 Bom 405 and 
A 1941 Bom 103. Dissented from.) •* (1961) 
65 Cal WN 1138. (X^st should be one of 
unfitness and not simply relative unfit¬ 
ness or inferiority in fitness.) ** A 1927 
All 458 (459) (DB). 

(2) The question whether a father is fit 

or unfit to be the guardian of the person 
of the minor is a question of fact. It must 
be pleaded and established like any other 
fact. Mere saying that the mother is a 
better person to look after the interests 
of the minor than the father is not suffici¬ 
ent. A 1971 Mys 211 (212. 213, 214) : 

(1971) 1 Mys LJ 307. 

(3) Provisions of Section 19 prevail over 
provisions of Section 17. A 1963 Raj 239 
(239, 240) : 1963 Raj LW 229. 

(4) A combined reading of Ss. 17 and 19 
would clearly show that father could be 
denied or deprived of his natural right of 
guardianship if only he is found unfit for 
the purpose* or C urt considers that his 
appointment as guardian is not in interests 
of minor. (1970) 2 Andh LT 25 (28) ** (1979) 

1 Mad LJ 244 (250). (There is no conflict 
between the provisions in S. 17 (1) and 
that contained in S. 19 (b).) 

(5) Both in equity and under this Act 
Court has power to interfere with legal 
rights of the guardianship of the parents 
where the welfare of the children require 
it. A 1917 Sind 76 (78) (DB) •• (1982) 21 j 
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(2) Nothing In this Chapter shall authorise the Court to appoint or dedere a 
guardian of the person- 

fa) of a minor who is a married female and whose hxisband is not, in the opln* 
ion of the Court, unfit to be guardian of her person, or 

(b) of a minor, who is not a married female, and whose father or mother is 
living and is not, in the opinion of the Court, unfit to be guardian of the 
person of the minor: 

Provided that— 

(I) in determining the question whether a person Is unfit to be a guardian with 
reference to clause (a) or clause (b) of this sub-section, the welfare of the 
minor as explained in Sectlcm 17 shall be the paramount consideration; 

(li) nothing In clause (a) or clause (b) of this sub-section shall apply to a case 
where the husband or the father or the mother, as the case may be, is by 
the law to which the minor Is subject, the natural guardian of the p^soQ 

of the mln<M*.” 

Appropos to this revision of S. 19, the Law Ccmimission has proposed an 
amendment to S. 25 to ensure that the provisions of that section apply notwith¬ 
standing anything contained in Section 19. 


Section 19 — Note 3 (contd.) 

Delhi LT 424 (429). (Custody of a minor 
can be granted to the mother even if it is 
not held that the father wss unfit to be 
the guardian.) •• A 1957 Mad £63 (567) 

(DB). (Where on a mother’s petition for 
guardianship, it is found that father is not 
permanently unfit to be guarcian, custody 
of children can be given to her without re¬ 
moving father from guardianship.) *• A 
. 1954 Pat 489 (491) (DB). (Minor child of 
tender age — Mother can be appointed guar¬ 
dian of person in the interest of the welfare 
of child.) •• A 1949 Mad 608 (609) (DB) •• 
A 1948 Oudh 51 (53). (If in the opinion 
of Court, father is unfit to be the guardian 
and mother is quite suitable to take charge 
of child, mother can be appointed guardian 
of minor.) •• •• A iyd3' hc»ng 201 (202, 203) 
(DB) •• A 1928 Cal 600 (603) (DB). 

(Father guilty of cruelty towards child and 
unfit to be guardian can be superseded by 
appointement of another person as guar¬ 
dian.) •• A 1923 Lah 283 (284). (Father re¬ 
married after divorcing mother of minor — 
Failure to make prompt payment of main¬ 
tenance ordered by Court — Father also 
not amenable to wishes of child — His 
claim to guardianship should be rejected.) 

(6) A guardian of property of minor 
cannot be appointed in absence of proof 
that natural guardian who is alive is 
squandering away property and hence 
minor’s Interest requires to be protected. 
1955 Mad WN 495 (496). 

(7) By reason of his second marriage 
father does not become unfit to be guard¬ 
ian of his minor children. A M50 Mad 306 
(307) (DB) *• A 1956 Punj 234 (235). 

(8) Change of religion by Itself will not 
disqualify a father from guardianship of 
his minor child. A 1932 Lah 385 (386) (DB) 
•• A 1918 Sind 32 (34) (DB). 

(9-10) Application by father for delivery of 
his children wrongfully removed from his 
fustcdy falls under Section 25 and not 
under Section 19. A 1940 All 329 (330, 

831) •« A J955 Mad 451 (435) s 1955 Cri U 


1192 •• A 1955 NUC (Bom) 5294 A 1925 
Oudh 421 (421) ** A 1922 Bom 405 (405) 

(DB). 

(11) Application by a father for order 
appointing him guardian of the T)erson of 
his minor son does not lie, because S. 19, 
prohibits Court from making such appoint¬ 
ment A 1938 Rang 67 (68) •• A 1971 AH 
248. (Such application may be treated as 
one under S. 25.) ** 1979 Hindu LR 263 
(DB) (Mad). (A petition \inder S. 7 by 
father of minor children for declaring him 
as guardiane of the minors is maintainable. 
Section 19 does not debar him from mak¬ 
ing such a petition. 24 Bom LR 779 and 83 
IC 308 dissented from; Observations in 
(1939) 2 MLJ 515 and (1945) 2 MLJ 463. 
held, to be obiter dicta.) •• A 1957 All 
126 (127). (That though order appointing 
father as guardian of the person of a 
minor could not be made, Court could 
make order under Section 25 directing 
minor to be placed in custody of father. 
*• A 1955 NUC (Bom) 5294 •• A 1925 Lah 
250 (250) (DB) *• A 1925 Oudh 282 (283) *• 
A 1925 Mad 1085 (1086) (DB) *• A 1955 

Mad 451 (455) : 1955 Cri LJ 1192. •• A 1969 
Mad 365 (368) : (1969) 1 Mad U 519. 

(Ck)urt can appoint father as guardian under 
S. 19 (b) — A 1955 Mad 451. Not followed.) 

A 1954 Mad 375 (376). (Father can be 
appointed as guardian under the Act 
particularly when his rights statutorily 
laid down are strongly challenged by third 
parties. A 1936 Rang 67. Dissented from.) 
•• A 1926 All 687 (687, 688) (DB). (Father 
entrusting custody of his minor son to • 
friend by agreement — Such arrange¬ 
ment doos not amount to adoption amo^ 
Muhammodans — Father can. fevoM 
agreement and apply for guardianship.) 

A 1920 Cal 1193 (1194) (DB). (Father though 
natural guardian can be appointed a* 
guardian und«* the Act) •• (1928) 27 Pum 
LR 158 (159). (Minor entitled to deposit m 
bank as sur^vor — Bank Insisting 0“ 
certificate of guardianship — Pathos ^ 
plication for guardianship — AppU^w^ 
should be grants even if mineral title to 
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CHAPTER in 

DUTIES, RIGHTS AND LIABILITIES OP GUARDIANS 

General 


20. Fiduciary relation o( guardian to ward.« (1) A guardian stands in 
a fiduciary relation to his ward, and, save as provided by the will or other 
instrument, if any, by which he was appointed, or by this Act, he must not 
make any profit out of his office. 

(2) The fiduciary relation of a guardian to his ward extends to and af" 
fects purchases by the guardian of the property of the ward, and by the 
ward of the property of the guardian, immediately or soon after the ward 
has ceased to be a minor, and generally all transactions between them while 
the influence of the guardian still lasts or is recent, 

[Cf. Indian Trusts Act, 1882, S. 80.] 


Section 19 — Note S (contd.) 

the money is disputed — Mnor*s welfare 

requires he should not be driven to suit.)! 

(12) When father is not natural guardian 
of minor girl under personal law. S. 19 does 
not make him guardian. A 1935 Lah 25 (25). 

TBut see ILR (1981) 2 Ker 158 (163) (DB) 
•• A 1963 Raj 239 (239) : 1963 Raj LW 

229. (Where provisions of person'll low are 
in conflict with provisions of the Act latter 
prevail over former.)! 

(13) Under Hanafl School the mother is 
entitled to the custody of a female child till 
she attains puberty. In the absence of the 
mother such cuswdy belongs t»> the mother’s 
mother. S. 19 of the Act does not prohibit 
the court frcan dealing witli the custody of 
the gbrl. The section only prohibits appoint¬ 
ment of a guardian when father is living 
and Is not unfit to be the guardian. The sec- 
tiOD is reconciled with the personal law 
when the father gets the guardianship and 
the grandmo^er is given the custody of the 
minor. 'Unfit to be the guardian’ in the 
section has to be Interpreted to include the 
case where the father is legally incapable 
of being a guardian. Since the father under 
tha personal law is legally incaoable of 
having the custody he is unfit to be the 
guardian limited to the custody though he 
is not unfit to be a guardian In the general 
sense. Hence S. 19 does not preclude the 
court fi'om appointing the grandmother 
limited to custody. A 1976 Andh Fra 128 : 
(1975) 2 Andh WR 194 (DB). (A 1963 Raj 289, 
Dissented fronu) 

(14) "Father*' in S. 19 (b) means lawful, 
not natural or putative father. Following 
Hindu and Mohammedan law, the Act does 
not recognise father as guardian of his 
Illegitimate child. A 1916 Low Bur 90 (92) : 
8 Low Bur Rul 415 (DB) •• A 1933 Oudh 
812 (312). 

(15) Principle underlying S. 19. CL (b) 
applies to a mother as well as to a father 
thou^ with less force. A 1924 Nag 178 
(179) (DB) •• 1958-2 Mad LJ 87 (99). 

(16) Father and mother are both natural 
guudlans — Yet Court has discretion to 
flnd Out with whom wrifare of child can 


be safe — Not necessary to determine that 
father Is unfit to be appointed as guardian. 
1980 Bom CR 698. 

(17) Mother of minor girl leaving house 
of husband and obtaining custody of the 
child when she was about five months old 
— Application by father under S. 10 for 
appointing him guardian filed when child 
completed five years of age — Father, held, 
was not unfit to be appointed or d^lared 
as guardian of minor and he could not be 
deprived of the custody of his only daughter. 
A 1979 Raj 29 : 1978 Raj LW 554. 

4. Appointment of guardian where pro¬ 
perty Is under Court of Wards. 

(1) Where property of minor Is under 
Court of Wards, Court cannot appoint or 
declare even husband of girl as guardian 
of her person. (1913) 7 Sind LR 199 (199. 
200 ). 

Section 20 

(1) Fiduciary relation is created between 
minor and his guardian under S. 20. A 1937 
Bom 334 (336) : ILR (1937) Bom 636 (DB). 


(2) A guardian of property of a minor 
duly appointed by H>gh Court whether 
under Guardians and Wards Act or under 
Its inherent and general jurisdiction stands 
in a fiduciary capacity towards the minor. 
A guardianship is a right a duty and a 
trust. The guardian wo^d be liable to 
render an account of his dealings with the 
property as su^ guardian. He would also 
be liable to Court In matter of carrying orut 
of all directions which the Court has given 
to him in respect of the transaction relating 
to the property which the Court san(*tions 
as for benefit of the minor. A 1948 Bom 15 
(19). 


(3) As a guardian one cannot make pro¬ 
fits out of hls office must deal with ptkk 
perty Mdth prudence. He mxast compensate 
for negligence emounting to breach of trust 
A 1920 Lah 291 (292) : 1919 Pun Re No. 167 
(DB). 

(4) A person in fiduciary possession can¬ 
not without taking discharge and giving up 
possession set up title in himself or a third 
person as against the cestui que trust A 
1921 Pat 166 (170) a 6 Pat LJ 273 (DB). 
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Capacity f,t ivunors to act as guardians.— A minor is incompetent to 
act as guardian o£ any minor except his own wife or child or, where he is 
the managing member of an undivided Hindu family, the wdfe or child of 
another minor member of that family. 

[Cf. Hindu Minority and Guardianship Act, 1956, S. 10.] 

OBJECTS AND REASONS 


The Law Commi.ssion in its 83rd Report 
para. 7.7, has proposed to revise this section 
as under;— 

"21. ( 1 ) A minor is incompetent to act as 
guardian of any minor except as provided 
in sub-section (2). 


(2) A minor is competent to act as guar¬ 
dian of the person of his own wife or child 
so far as it is necessary to exercise his 
conjugal right and his right in regard to 
the upbringing of the child." 


22. Remuneration of guardian.— (1) A guardian appointed or declared 
by the Court shall be entitled to such allowance, if any, as the Court thinks 
/it for hi.s care and pains in the execution of his duties. 


(2) When an officer of the Government, as such officer, is so appointed 
or declared to be guardian, such fees shall be paid to the Government out 
of the property of the ward as the ®[State Government], by general or spe¬ 
cial order, directs. 

[a] Substituted for "Provincial Government” by A. L. O., 1950. 

OBJECTS AND REASONS 

"Where a Collector is appointed guardian, are chargeable in the case of estates under 
fees will be chargeable for the mainten- the superintendence of the Court of Wards." 
ance of his .special establishment as they —S. C. R. 

23. Control of Collector as guardian.— A Collector appointed or declar¬ 
ed by the Court to be guardian of the person or property, or both, of a 
minor shall, in all matters connected with the guardianship of his ward, be 
subject to the control of the ®[State Government] or of such authority as 

that Government by notification in the Official Gazette, appoints in this be¬ 
half. 

[a] Substituted for "Provincial Government” by A. L. O., 1950. 


Guardian of the person 

24. Dufies of guardian of the person.— A guardian of the person of a 
ward is charged with the custody of the ward and must look to his support, 
health and education, and such other matters as the law to which the ward 
is subject requires. 


Section 21 

(1) This section is based on positive as¬ 
sumption that managing member of un¬ 
divided family can be a minor. A 1958 
Orissa 7 (10) (DB) •• A 1948 Nag 324 (326) 
(DB) ** A 1965 Pat 300 (303). 

(2) Word "guardian" in S. 21 refers to 
guardian of person of minor. Step-mother, 
who is minor is competent to act as guard- 
dian*of person of her infant step-son. (1913) 
17 Cal LJ 405 (408) (DB). 

Section 22 

(1) Creditors of guardian can have re¬ 
course against estate of minor under claim 
of subrogation to the right which guardian 
has for being indemnified by minor’s estate. 
A 1937 Mad 1 (7). 

(2) Order by District Judge granting spe¬ 
cial allowance to guardian on his removal 
is not open to appeal or revision. A 1925 
Oudh 260 (261). 

(3) Order refusing remuneration of guar¬ 
dian is not appealable. (1900) 24 Bom 95 (96) 
(DB). 


Section 23 

(1) Where the Collector, who had been ap¬ 
pointed as guardian, sold minor’s property 
with sanction of his superior officer, and 
this transaction was approved by Hi^ 
Court also, while it disposed of application 
made for removal of the Collector' from 
guardianship, it was held, that minor’s at¬ 
tempt to get sale set aside after his majority 
must be rejected. (1926) 28 Bom LR 620 
(630) (DB). 

Section 24 

(1) Certificated guardian must act on 
terms mentioned in certificate. So long as 
he continues in that character he cannot as¬ 
sert his rights which he may have under 
or^naiy law. A 1928 Sind 129 (132) (DB). 

(2) Proof of fact of appointment 
of guardian is by production of ce^ 
tificate of guardianship unless there » 
plea that it was obtained by fraud. A 1940 
All 202 (202). 
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25. Title of guardian to custody of ward.— (1) If a ward leaves or is 
removed from the custody of a guardian of his person, the Court, if it is of 
opinion that it will be for the welfare of the ward to return to the custody 


Section 24 (contd.) 

(3) Guardian under will — Taking out 
probate not necessary as condition prece¬ 
dent to obtaining certificate of guardian¬ 
ship under Act. A 1936 AU 368 (368) (DB). 

(4) There is nothing in Act which com¬ 
pels natural guardian to take out a certi¬ 
ficate of guardianship from Court. Natural 
guardian may function and perform his 
duties and exercise his powers unhampered 
by anybody as long as matter is not brought 
before Court and his unfitness, established 
before it. A 1946 Cal 272 (279, 280) ** A 1936 
Rang 67 (68) (DB). 

(5) Father as guardian has first right to 
guardianship and custody of his minor 
children. A 1925 Lah 250 (251) (DB). 

(6) See also under S. 25. 

(7) Guardian for marriage of infant, who 
may have negotiated for marriage must ap¬ 
ply to District Judge for his 'sanction'. 
Notice of application should be given to In¬ 
fant, to guardian of person if he happens to 
be different from guardian for marriage and 
also to such relations of minor as Judge 
may deem necessary. He will then consider 
Objections and suggestions, if any. and if 
on materials beore him he is satisfied that 
marriage is not unsuitable, he will sanction 
it. A 1928 Sind 129 (130) (DB). 

[See also A 1915 Cal 1 (3) (DB). (Ward 
of Court cannot marry without consent of 
Court and Court can restrain unsuitable 
marriage even though guardian or his 
father has given his consent.) •* (1967) 1 
Mad LJ 318. (Marriage of minor brought 
about in contravention of Court order will 
not be invalid or void, but guardian may 
be liable to be proceeded against under 
S. 43 (1).) •• A 1914 Lah 493 (494). (It is 
no part of Court’s duty under Act to as¬ 
sume direct responsibilities for marriage of 
minor girl. Court must leaye matter to 
parties themselves and decline either to 
sanction or prohibit marriage.) *• A 1917 All 
10 (DB). (Court' is not responsi¬ 

ble for minor’s marriage, though it can re¬ 
strain an unsuitable one even if guardian 
has consented. But it will not interfere 
where minor is competent under her per¬ 
sonal law to marry.)! 

(8) In an application seeking permission 
for marriage of a ward Court should not 
consider the chances of better offers — If 
the immediate relatives affirm desirability 
of the offer Court should ordinarily sanc¬ 
tion the marriage unless there is some sub¬ 
stantial objection against the alliance. A 
1960 Mad 287 (288) ; (1960) Mad LJ 273. (If 
minor under his or her personal law is com¬ 
petent to contract alliance even without 
permission of Court and approves of propos¬ 
ed alliance permission for marriage should 
be given.) •• A 1933 All 480 (481) (DB). 


(9) Where Court sanctioned marriage of 
a minor boy of 12 with a girl of 10. on 
ground that he and his father-in-law were 
exceedingly rich and Sarada Act would post¬ 
pone marriage. High Court held that as 
only test is welfare of minor, his marriage 
at such age cannot be sanctioned. 1930 Mad 
WN 57 (58) (DB). 

(10) Sanction by Court to marriage of 
minor on the application of certificated 
guardian of minor should not be refused 
simply on opposition of a relative without 
dealing with guardian’s proposal on merits. 
A 1922 Bom 335 (335) (DB). 

(11) Where on day on which application 
for removal of a guardian was dismissed. 
Court on oral application, made an order 
granting permanent injunction restraining 
certain four persons, without notice to 
persons concerned, from taking steps to¬ 
wards minor's marriage against wishes of 
guardian sought to be removed, order was 
held to be without jurisdiction. A 1924 Mad 
327 (332) (DB). 

(12) Marriage celebrated by guardian iti 
disobedience of order of Court is not invali¬ 
dated if it is performed in good faith and 
in interest of minor, and if guardian would 
have been entitled to give girl in marriage 
but for his being appointed by Court. A 
1915 Lah 130 (131) (DB) •• (1898) 22 Bom 
509 (513) (DB). (Mother in disregard of 
order of Court to hand over child to pater¬ 
nal uncle celebrating its marriage.) 

(13) Brother, under Hindu law, has right 
to arrange for sister’s marriage. He need 
not be compelled to apply under Act to be 
appointed guardian. A 1935 All 920 (921) : 
36 Cri LJ 1498. 

(14) District Judge can sanction marriage 
of minor girl, to whom guardian has been 
appointed by Court, with particular bride¬ 
groom. A 1919 Pat 276 (277) (DB). 

(15) Section 24 does not abrogate Maho- 
mendan law of guardianship in marriage. A 
1915 Cal 1 (3) (DB). 

(16) Under Shia law girl who has attain¬ 
ed puberty and age of discretion can marry 
any one subject to District Judge’s veto. A 
1919 Pat 276 (277) (DB). 

(17) Order making irregular selection of 
husband for Ward of Court is not appeal- 
able but is revisable. A 1915 Cal 1 (4) (DB). 

(18) Marriage of minor particularly, that 
of Hindu female, is one of most important 
among other matters in S. 24. (1967) 1 Mad 
LJ 318. 

SECTION 25 — SYNOPSIS 

1. Scope. 

Z. Application or habeas corpus. 

3. Removal from custody of guardian. 

4. Guardian. 

5. Discretion must be exercised to protect 

minor’s welfare. 


**A” in the citations stands for AIR 

lYol 20] 4 A. M. 28 
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ol hia gua^an, may make an order for hla return, and tor the purpose of 

enforcmg the order may cause the ward to be arrested and to be delivered 
into the custody of the guardian. 

(2) For the purpose of arresting the ward, the Court may exercise the 
power conferred on a Magistrate of the first class by Section 100 of the 
Code of Criminal Procedure, 1882^ 

(3) The residence of a ward against the will of his guardian with a per¬ 
son who is not his guardian does not of itself terminate the guardianship. 

[Cf, Trusts Act (1882), S. 13; Ss. 6 & 13 of the Hindu Minority and Guardian¬ 
ship Act,-1956.] 

[a] Now see Section 97 of the Code of Criminal Procedure, 1973. 


Section 25 — Synopsis (confd.) 

6. Father’s application. 

7. Application by husband for custody of 

wife. 

1. Scope. 


(1) A father who wants to obtain custody 
of his minor child must seek his remedy 
through application under S. 2l An order 
of declaration under S. 19 is not proper re¬ 
medy. A 1955 Mad 451 (455) : 1955 Cri LJ 
1192 •• A 1935 All 838 (839) (DB). 


(2) Though Act does uot purport to be 
exhaustive of all questions that arise with 
respect to the custody of a minor, yet in 
cases to which S. 25 applies it is incumbent 
upon guardian to proceed by way of ap¬ 
plication under this Act. and not by a regu¬ 
lar suit. A 19U PC 41 (43) : 41 Ind App 314. 
(A suit inter partes is not the form of pro¬ 
cedure prescribed by the Act for proceed¬ 
ings touching the guardianship and custody 
of infants.) •• A 1932 Rang 4 (5) (DB) •• A 
mi Sind 59 (62) (DB) •• A 1920 Mad 937 
(939) : 42 Mad 647 (FB). 


^But see A 1925 Oudh 282 (283). (Father 
can proceed only by a suit and not by peti¬ 
tion for custody under S. 25.)] 


,„|See however A 1941 Bom 344 (346) (DB). 
(Minor never in custody of guardian — Sec¬ 
tion 25 does not apply—Subordinate Court 
can entertain suit for custody of minor — 
Obiter.)] 

(3) Where important and complicated 
facts have to be ascertained an application 
for custody of minor should be made under 
this Act and to the District Court and not 
to the High Court imder Letters Patent. Ap¬ 
plications will be entertained by High Court 
under Letters Patent only when materials 
on record are sufficient to decide the matter 
without an enquiry. A 1934 All 722 (2) (723) 
(DB). 


(4) Application under S. 25 must be made 
to the Court where the minor ordinarily 
resides. A 1914 PC 41 (43) i 41 Ind App 314. 
(Minor who has left India for England for 
education months before the proceedings 
cannot be regarded as ordinarily residing 
within juris.dictJon of a Court in India.) •• 
A 1929 Rang 129 (129) •• A 1979 Raj 128 
(129. 130) : 1978 Raj LW 458 •• A 1973 Guj 
1 •• A 1958 Raj 221 (223) •• A 1954 Sau 
152 (153) (DB) •• A 1937 Bom 158 (159) (DB). 

(5) TTie words "ordinarily resides" In 
S. 2 (5) of the Act are not identical and 
cannot have the same meaning as "residence 
at the time of the application". The ques- 

% 


tion as to the ordinary residence of the 
minor has to be decided on the facts of 
each particular case. Such as the length of 
residence at a particular place, the purpose 
for which the minor child is residing there 
and other special circumstances. The order 
of the Court merely laying emphasis on the 
last place of residence and concluding that 
it has territorial jurisdiction to entertain 

cannot be legally sustained. 
(1981) TLNJ 559 (661) (Mad). 

(6) In a case where "the application Is 
filed shortly after the minor is removed, 
uie ordinary residence would continue to 
be the place from where he was removed. 
lUt (1973) 1 Punj 13 (15) : (1971) 73 Punj 
LR 221. 

<7) The legislative test of the court which 
has jurisdiction in this matter is the court 
where the minor ordinarily resides and not 
the court where the father resides and with 
whom the minor must be deemed to have 
been in constructive custody. A 1975 Guj 
150 : (1974) 15 Guj LR 499 (DB). 

(8) Parties living separately at Amritsar 
after a few months of marriage — Minor 
throughout living with mothw — Child 
brought to Ludhiana, because the place of 
residence of mother shifted to that place 
on account of her re-marriage — Child, 
held, was ordinarily residing at Ludhiana 
— Guardian Judge. Amritsar, had no terri¬ 
torial Jurisdiction to entertain application of 
father under S. 25. (1979) Marriage LJ 35 : 
1979 Hindu LR 329 (Punj). 

(9) Mere temporary residence or residence 
by compulsion at a place however long, can¬ 
not be equated to or treated as the place of 
ordinary residence. 1981 TLNJ 451 (454). 

(10) Court has got jurisdiction to enter¬ 
tain application made to it by a guar^an 
appoint^ by it for custody of the minors 
under Ss. 12 (1) and 25 even if the minor 
was removed out of jurisdiction of such 
Court. A 1938 Lah 313 (317) (DB) *♦ A 1957 
Ker 158 (161). (Where application is filed 
under S. 25, soon after removal of minor 
to a different place, place of such removal 
will be ignored for purpose of determining 
jurisdiction of the Court) 

(11) Court having no territorial jurisdic¬ 
tion passing order of custody of minor 

S. 21, Civil P. C. applies — C)rder not liable 
to be set aside in appeal unless there has 
been failure of justice. A 1973 Guj 1, Re¬ 
versed; A 1975 Guj 150 (157) : 15 Guj LR 
499 (DB). 

(12) When minor is not produced under 
order under this section proper course is to 
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Section 25 — Note \ (oontd.) 

proceed under S. 45. 1934 Mad WN 1296 

(1296) (DB). 

(13) Where notice to produce minor Is 
not actually served upon guardian, and 
minor himself Ie not at a place where notice 
is issued on that date but lying Ul at 
another place guardian connot be said to 
have deliberately flouted the order of the 
Court and hence an order imposing a fine 
on the guardian should be set aside. A 1942 
Cal 215 (218) (DB). 

(14) Relief under section cannot be re- 
fused on ground that guardian is too weak 
to keep minors. Court has to help weak 
against aggressor especially when aggrieved 
party is duly- constituted guardian. A 1927 
Lah 266 (268). 

(15) Orders as to custody of a child are 
always of a temporary nature. Those inter¬ 
ested in the minor are at liberty to apply 
to Court at any time for change of minor’s 
custody. A 1941 Bom 103 (104) •• (1975) 1 
Kant U 306 (310) : A 1975 Kant 134 (DB) 
•* A 1959 Myis 150 (151). (Court can vary, 
alter and rescind orders previously made 
under the Act.) •* ILR (1954) Madh B 484 
(491) (DB) •• A 1948 Oudh 266 (269) •* A 
1969 Mad 365 (370) ♦* A 1961 Punj 51 (54) : 
62 Punj LR 578 (DB). 

(16) Where a person has been duly ap¬ 
pointed guardian of the person and pro¬ 
perty of a minor and ho valid reason has 
been shown to change guardianship of 
minor, order for minor’s return should not 
be disturbed, (1927) 106 Ind Cas 834 (835) 
(Lah). 

(17) Even though a Muhammadan 
mother has a r^ht under Sunni law to visit 
and see her child after it has passed under 
the control and guardianship of father or 
his relatives District Court which can exer¬ 
cise only such poweVs in relation to infants 
as are ^ven to it by this Act cannot en¬ 
force that right for her because the Act 
contains no machinery for the purpose. A 
1920 Low Bur 66 (67, 68). 

( 18 ) Application under Order 9» R. 13 
lead with S. 14, Civil P. C. to have ex parte 
order passed under S. 25 of the Act set 
aside is not governed by Art. 164 but by 
residuary clause in Art. 181. A 1966 All 105 
(107). 

(19) In proceedings under S. 25 the 
Court has power to order the medical 

, examination of a party. In case the party 
refuses to comply with the order, the court 
cannot compel it to submit to the medical 
examination, but an adverse inference can 
be drawn against such refusal. Application by 
mother for custody of her child who was 
alleged to have been surreptitiously passed 
on by her relatives after its birth to res¬ 
pondent Nos. 1 and 2 — Court, held, had 
power to order medical examination of 
respondent No. 2 in order to rebut her plea 
that it was she who gave birth to a child. 
1981 Cur LJ (Civ) 513 (514) (P & H) 

(20) The enforcement of the right created 
by S. 6 of the Hindu Minority and 
Chiardianship Act. 1656 may approprlatdy 
be included In the subject matter of the ap¬ 
plication made by the mother under S. 7 


of the Guardians and Wards Act 1890. Even 
If application under S. 7 of the Guardians 
and Wards Act is not made the mother of a 
Hindu minor below the age of five years 
would be entitled to make appUcation 
merely for the custody of a minor with¬ 
out disturbing the leg-d guardianship of the 
minor. Sucli an applicaticn would be in 
accordance with S b of the Hindu Minority 
and Guardianship Act 1956. 1974 Rajdhani 
LR 121 (123) 

(21) In wardship snd. custody cj.'-.es, only 
in special circumstances, should the child 
be joined as party and the official solicitor 
invited to act as guardian ad litem. Such 
orders should not be made, even by con¬ 
sent. unless special rea.-ions are shown for 
making them. (1982) l WLR 102 (English 
case). 

(22) The matter aetlt with under S. 26 of 
tlie Hindu Marriage Act not being the same 
as Guardians and Wards Act the latter 
provision does not stand repealed by S- 4 
of the Hindu Marriage Act. (1971) 73 Punj 
LR 221 : ILR (1973) I Punj 13. 

(23) When CL^toay of the minors had 

been denied to the father presuming him to 
be the guardian, a fresh petition by him 
for declaring him as the guardian and 
thereafter praying for custody of the minors 
as a guardian would not be maintainable. 
(1975) 88 Mad LW 829 (832). 

2. Application for Habeas Corpus. 

(1) A natural guardian deprived of cus¬ 
tody of minor illegally can make an ap¬ 
plication under S. 491 in spite of fact that 
he has not resorted to the other remedy 
open to him namely, of applying for ap¬ 
pointment as a guardian of minor. A 1948 
Mad 294 (297) : 49 Cri LJ 369 (DB) *• A 
1954 Madh B 43 (44) : 1954 Cri LJ 572 •• 
A 1969 MP 23 (25) ; 1969 Cri LJ 204. 

(2) It cannot be said as a broad proposi¬ 
tion that because of the existence of the 
remedy under the Guardians and Wards 
Act or the Hindu Miniority and Guardian¬ 
ship Act the remedy under Art. 226 of the 
Constitution is not available to secure 
custody of a minor child. (1982) 84 Pun LR 
(Delhi) 56 (61) : (1982) 9 Cri LT 115 •• 1981 
All LJ 752 (755) ; 1981 All Cri R 257. 

(3) Habeas corpus petition by husband 
against wife for custody of children — Re¬ 
medy under Guardians and Wards Act or 
Special Marriage Act no bar to maintain¬ 
ability of petition. 1982 All LJ (NOC) 46 
1982 Cri LJ 1617 (1622) (Mad). 

(4) In habeas corpus petition High C^urt 
is not empowered to take evidence on the 
question as to in whose custody a minor 
child should be handed over taking into 
consideration the interest of the minor. A 
1982 SC 792 : 1982 Cri LJ 580. 

(5) On application by de jure guardian for 
habeas corpus in respect of a child de¬ 
tain^ against its will dominant question 
is what conduces to the interests and wel¬ 
fare of the infant and Court must dispose 
of application with reference to It. The 
moral the religious and the physical welfare 
and ties of affection as also the opinion of 
child, if It is capable of forming intelligent 
opinion, are to be taken into consideration. 
A 1924 Mad 873 (874. 876) : 26 Cri LJ 610 
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Section 25 — Note 2 (contd.) 

•* A 1929 Mad 33 (33) : 31 Cri LJ 985 (FB) 
•• A 1967 AP 294 (299) : 19G7 Cri LJ 
L65. (Wife aged 17 and intelligent and 
educated girl capable of thinking for her- 
seif — Unwilling to go back to husband 
from alleged dflenilon by parents — Order¬ 
ing physical delivery to husband, held was 
not desiraole.) •• (1992) l Malayan LJ 264 
(266), 

fSee also (1977) 1 Malayan LJ 234 (FC)1 

(6) Mother of girl unable to maintain her 
left her with a mission for 8 years where 
s_|ie was educated but converted into a 
Christian and socn she would be fit enough 
to earn her livelihood. In the circumstances 
mother applied for custody of the girl by 
way of habeas corpus. The Court denied her 
the right considering the welfare of the 
chUd. (1392) 15 Bom 307 (329'). 

(7) Court, when it is of opinion, that, in 
the circumstances of case proceedings under 
th;s Act are more suitable to deal with the 
matvter, would refuse to exercise its powers 
on application made under S. 491. Criminal 
P. C. A 1952 Madh B 54 (55) : 1952 Cri LJ 
578. (Welfare of minor can be ascertained 
only through an enquiry which can be made 
only by local Courts — Where that ques¬ 
tion becomes important High Court will not 
grant relief under S. 491, Criminal P. C.) 
•• A 1957 Andh Pra 704 (705) (DB) •• A 
1952 Mad 98 (100) : ILR (1952) Mad 468 
(DB) •* A 1969 MP 23 (24) : 1969 Cri LJ 204. 
(Writ is issued only in exceptional cases.) 

(8) Where there is appointment of guar¬ 
dian by Court under S. 30. application by 
rival guardian for writ of habeas corpus to 
obtain custody of infant is not maintainable 
because custody of infant with guardian 
appointed by Court is not illegal. A 1931 
Mad 773 (774, 775) : 33 Cri LJ 49 (DB). 

(9) When detention of girl is not for un¬ 
lawful purpose nor detention is illegal but 
there is only a vague reference to apprehen¬ 
sion that girl would be spoiled, reniedy is 
under this section. A 1939 Sind 152 (134) : 40 
Cri LJ 698 (DB). 

(10) In granting writ of habeas corpus 
Court should consider not legal rights of 
parties claiming custody of child but best 
interests and welfare of child. A 1970 Ker 1 
(9) : 1969 Ker LT 174 (FB). 

(11) Writ petition for issue of a writ of 
habeas corpus, directing respondents to pro¬ 
duce the child before the High Court and to 
deliver him to the petitioner held, was not 
maintainable inasmuch as there was no im¬ 
minent danger to the life or the physical or 
moral well being of the detenu. Petitioner 
held, had elTecllve and effleatious remedy 
under the Hindu minority and Guardian¬ 
ship Act 1958 and Guardians and Wards 
Act 1890. (1981) 1 Mad LJ 497 : (1981) 94 
Mad LW 294. 

3. Removal from custody of guardian. 

(1) Section does not apply unless it is 
shown that ward has left or has been re¬ 
moved from custody of his guardian. A 1941 
Mad 944 (944) (DB) •• A 1973 All 441 (442): 
1973 All WR (HC) 345 ** A 1932 All 215 
(218) : 54 All 128 (DB) •• A 1936 Rang 63 
(64) (DD) *• A 1935 Lah 25 (25). (Widowed 




of njmor against husband’s relation doS not 
he because he is not her guardian under 

Se question of 

rV,tfiI5 having been removed from the 
custody of her guardian arises.) ♦♦ ( 1969 ) 

more than five years old removed by father 
from custody of mother — Father^natSal 

® Hindu Minority and 
“ Minor is not removed 
if ? guardian within meaning 

t Madh Pra 221 (222) : 

1966 Jab LJ 213. (Removal includes refusal 
oy unauthorised person to deliver back 
min^: A 1941 Bom 344 and A 1936 Rang 
36, Dissented from.) g . ^ 

j need noV be actual physl- 

c^ctodv°nf fh ^ may even be a constructive 
custody of the guardian A aii oh; 

= (msJT Andh WR 
A (163) •* A 1953 Bilas^ 

Dissented from.) •• 
A 1927 All 581 (583) (DB) •• A 1934 Bom 311 

(312) ••A 1918 Oudh We (377)** A 1966 Madh 

Pra 221 (2^): 1966 Jab LJ 213. (A 1941 Bom 

= Dissented from.) 

^ 161 H62 to 164): 

1^® ®hd A 1941 Bom 344 and 
A 1923 Nag 199 and A 1936 Rang 63, Dissent¬ 
ed from.) 

[But see (1974) 15 Guj LR 499 : A 1975 
Guj 150 (DB) •• ILR (1954) Madh B 484 
(489) (DB) •• A 1941 Bora 344 (345) (DB).] 


(3) The object and purpose of this provi- 
smn being ex facie to ensure the welfare 
of the minor ward, which necessarily in¬ 
volves due protection of the right of his 
guardian to properly look after the ward’s 
health, maintenance and education this 
section demands reasonably liberal inter¬ 
pretation so as to effectuate that obiect. 
Hypertechnicalities should not be allowed 
to deprive the guardian of the necessary as¬ 
sistance from the court in effectively dis¬ 
charging his duties and obligations towards 
his ward so as to promote the latter's wel¬ 
fare. A 1973 SC 2090 1982 Hindu LR 185 

(187) (PunJ>. 


(4) Guardian appointed by Court not 

having actual custody can apply under 
S. 25 for return to custody when the person 
having it repudiates his right openly. A 
1917 Mad 612 (616) : 39 Mad 608 (DB) •* 

A 1930 Mad 19 (20) (DB) *• A 1925 Mad 
398 (399. 400) (DB). 

(5) Refusal by person to deliver back 
child to its natural guardian, when asked 
to do so by latter, amounts in effect to re¬ 
moval from his custody and he can apply 
under S. 25 of the Act. A 1929 Mad 81 (84) 
(DB) •• A 1953 Bilaspur 28 (26) *• A 1950 
Mad 320 (320) ** A 1942 Cal 215 (217) (DB) 
•• A 1934 Bom 311 (312) A 1931 Sind 
59 (62) (DB) •• A 1964 Him Pra 1 (2). (A 
1941 Bom 344 and A 1936 Rang 63 and A 
1941 Mad 944, Dissented from.) *« A 1961 
Punj 161 (162 to 164). (A 1918 Bom 129 and 
A 1941 Bom 344 and A 1923 Nag 199 and A 
1936 Rang 63, Dissented from.) ** A 1961 
Madh Pra 173 (176) : 1961 MPLJ 208. 
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(6) Minor daughter of Muhammadan go¬ 
ing along with her mother to his mother- 
in-law’s house — Mother dying — Ap¬ 
plication by father for custody of minor : 
Minor must be held to have left or to have 
been removed from constructive custody of 
father. A 1935 Oudh 492 (494) : 11 Luck 553 
(FB). 

(7) In order to take action under S. 25 it 
Is immaterial whether minors are removed 
forcibly or whether they left the guardian's 
custody of their own accord. A 1927 Lah 266 
(268). 

(8) Mother along with minor children 
residing withp(W?i%father at L for more than 
a year —^Nolintention to return to her 
husband residing at D — Suit for custody 
of children by father at D — Court at D 
held had no iurisdiction — Ordinary resi¬ 
dence of minors being at 1. 1961 MPLJ 1208. 

(9) Father handing over minor daughter 
to the maternal grandfather for being 
brought up minor being of a very tender 
age at time of her mother's death — Held, 
there was no removal of minor from cus¬ 
tody of her father, 1981 Hindu LR 341 (342) 
(Punj). 

(10) Mother of a child living at Amritsar 
separately from her husband who also 
lived at Amritsar — Custody of a child 
with mother from birth — Mother re¬ 
marrying and taking child with her to her 
new place of residence at Ludhiana — Ap¬ 
plication by father of child under S. 25 — 
Guardian Judge. Amritsar, held, had no 
jurisdiction — Removal of child was not 
for depriving the husband from the cu.'stody 
of the child. 1979 Marr LJ 35 (40) : 1979 
Hindu LR 329 (Punj & Har). 

(11) Mohammedan parties — A male child 
under custody of mother — Claim for 
maintenance of child by mother — Child 
completing age of 7 years — Father’s ap¬ 
plication under S. 7 for appointing and 
declaring him as guardian — Not necessary 
— Repudiation by a person in charge of a 
minor of the right of guardian to resume 
the custody of a minor amounts to removal 
within meaning of.S. 25 — He should file 
only application under S. 25 for obtaining 
custody of a minor. 1977 Jab LJ 35 : ILR 
(1977) Madh Pra 239. 

4. Guardian. 

(1) The term "guardian” used in the sec¬ 
tion means all kinds of guardians, namely 
testamentary, certificated, natural or de 
facto. It is not confined to statutory guard¬ 
ians alone. A 1946 Cal 272 (283) (DB) •• A 
1979 Bom 156 (165) : ILR (1981) Bom 

654. (Person though not a natural 
or legal guardian but having care of minor 
can maintain an application under S. 25 of 
the Act.) ♦* A 1955 VIndh Pra 3 (4). (It is 
not correct to say that no one can be con¬ 
sidered to be a guardian of a minor unless 
he has filed an application for appointment 
as such under S. 7.) ** A 1950 Mad 320 
(320). (A mother who is not In fact having 
care of the person of the minor Is entitled 
to apply under S. 25.) •* A 1918 Oudh 376 
'(377). (Father comes within the word 
'^ardlan*' la this section even thoagh he 


has not the actual custody.) •• A 1927 All 
581 (583) (DB) •• A 1915 Bom 62 (62) (DB) 
•• A 1970 Mud 427 (431) (DB). (Guardians’ 
title to custody of ward — Anglo-Indians — 
Mother the n.ntural guardian permanently 
residing outside jurisdiction of Court neither 
disentitles her to custody of the child nor 
affects jurisdiction of Court. A 1970 Mad 
92, Reversed.) 

[But see A 1964 Ker 269 (271, 272) : 1963 
Ker LT 348. (Application by mother for 
custody of child of seven years against 
father is not maintainable if mother is not 
appointed guardian of child.) ** ILR (1949) 
2 Cal 374 (385) •• A 1925 Oudh 282 (283).l 

(2) According to Hindu Law, natural 
guardian of a minor child is the father. In 
the next place, guardian of a child is 
mother. The principle of guardianship is 
that there is a presumption that parents 
will be able to exercise good care In the 
welfare of their children if they do not 
happen to be unsuitable as guardians. A 
1961 Madh Pra 173 (175) : 1961 MPLJ 20S. 

- (3) Mother of minor having right of 
custody of such minor under hizanat under 
Muhammadan Law cannot apply as she is 
not the guardian. A 1952 Mad 284, Dissent¬ 
ed. A 1971 All 260 (263) : 1971 All LJ 1082. 

.(4) A Muhammedan grandmother hav¬ 
ing the care of her daughter’s 
daughter aged about 2 years is the child’s 
guardian within S. 4 (2) of the Act and 
when the child was removed from her by 
the father — the natural guardian of the 
child — the grandmother who has a right 
of hizanat under Muhammadan law. is en¬ 
titled to apply under S. 25 (1). 1971 Ker LJ 
361. 

(5) There is a presumption in favour of 
the natural guardian as opposed to the 
claims of persons who are not considered 
to be natural guardians in law. Unless there 
is evidence to suggest that a natural guar¬ 
dian Is not a fit person to be the guardian 
of his child or that for other reasons it 
will not be in the interests of the child’s 
welfare to entrust his custody to the 
natural guardian, the Court would ordi¬ 
narily be inclined to accept his claim in 
preference to the claim of any other person. 
1977 Ker LT 479 (480) (DB), 

(6) Guardian’s title to custody of ward — 
Anglo-Indians — Custody of illegitimate 
child — Mother natural and legal guardian 
under English law which applies is entitled 
to its custody unless disqualified by miscon¬ 
duct or neglect —- Refusal by father to re¬ 
turn child on demand by mother •— 
Amounts' to reiboval and entitles mother to 
apply for Its Custody. A 1970 Mad 427 (430): 
83 Mad LW 206 (DB). (A 1970 Mad 82, Re- 
versed.) 

(7) Guardian’s title to custody of ward — 
Illegitimate child — Putative father unfit 
by reason of his impecunious condition and 
undersirable family conditions — Prefer¬ 
ence of child to stay with father cannot be 
allowed to prevail. A 1970 Mad 427 (432) : 
83 Mad LW 206 (DB). (A 1970 Mad 92 Re¬ 
versed.) 
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5. DL^retion must be exercised to protect 

minor's welfare. 

(1) In Courts of equity a discretionary 
power has always been exercised to control 
the father’s or guardian’s legal rl^ts of 
custody. The Act invests Courts with a 
large discretion to be exercised for the pro¬ 
tection and welfare of children. (1806) 23 
Cal 290 (298) *• A 1955 Mad 451 (454) : 
1955 Cri LJ 1192 *• A 1982 SC 792 : 1982 Cri 
LJ 580 •* (1982) 84 Pun LR (Delhi) 56 (63): 
(1982) 9 Cri LT 115 (DB) •• 1982 Marri LJ 
292 295) (Punj & Har) •• 1977 Ker LT 816 
(817) (DB). (Court should not balance the 
welfare of the minor against the wishes of 
an unimpeachable parent or against the 
ju-«tice of the case as between the parents.) 
•• (1977) 1 All ER 647 •* 1977 Jab LJ 35 : 
ILR (1977) MP 239 •• ILR (1976) Cut 244 
(250) •* A 1950 Mad 37 *• A 1948 Oudh 
266 (268) •• A 1946 Mad 110 (110) (DB) 
•* A 1914 Lah 211 (212). 

(2) On making of application the guar¬ 

dian does not become Ipso facto entitl^ to 
relief. Relief should be given by Court, only 
upon being satisfied on enquiry that it Is 
for welfare of the minor to hand over cus¬ 
tody to applicant. A 1959 Ker 396 (397) 

(DB) 1976 Hindu LR 731 (GuJ) : 18 Guj 
LR 581. 

(3) Where under one Act or the other the 

controlling consideration governing the cus¬ 
tody of the children is the welfare of the 
children and not the right of their parents. 
(1973) 1 see 840 •• 1981 Marri LJ 99 : 

1981 Hindu LR 136 (Punj) •• A 1979 (NOO 
160 (All) •• ILR (1979) 1 Ker 33 : 1979 Ker 
LT 536 (DB) •• A 1975 Kant 134 (DB) : 
(1975) 1 Kant LJ 306 (308) (DB) •• ILR 
(1973) Him Pra 1136 •• 1972 MPLJ 775 : 1972 
Jab LJ 1045 •• 1972 Ker LR 296 : 1971 Ker 
LJ 729 (DB). 

(4) The theory that the father has an 
unlimited and unrestrict^ ri^t to the 
custody of the minor child even to the ex¬ 
tent of disregarding the welfare of the 
child would be theoretically Inconsistent 
with Art 21 of the Constitution. A 1929 Mad 
81. Dissented from. A 1981 AP 1 (5) ; (1980) 

2 Andh LT 362 (DB). 

(5) To ascertain what is to the welfare of 
child Court is not bound to make a pro¬ 
tracted enquiry. A 1914 Lah 211 (212). 

(6) Duty of enquiry under S. 25 Is cast 
upon Court and cannot be delegated. A 
1918 Oudh 376 (378) : 21 Oudh Cas 194. 

(7) Where trial Court has held that cus¬ 
tody of the father is not detrimental to the 
best Interests of minor. Its decision should 
not be disturbed unless It has dearly acted 
on some wrong principle ’or disregarded 
material evidence. (1961) 39 Mys LJ 189. 

(8) Finding of the District Judge that 
the father was entitled to recover the cus¬ 
tody of his minor son reversed since it was 
not in the Interest and welfare of the 
minor to disturb his ciutody with mother. 
1982 Raj LW 1 (8) : 1982 Hindu LR 205. 

(9) In determining question of welfare for 

g urposes of this section tests laid down In 
■ 17 are applicable. A 1955 Mad 451 (434): 
19^ Cri LJ 1192 •• (1968) 1 An WR 483 •• 


A 1962 Manipur 60 (64) •* A 1982 All i 
1982 ITPLT (NOC) 15. ‘‘ ^ 

^ old enough to make 
preference, wishes of the minor 
should be comsidered by Court. No doubt 
® conclusive on the matter but ta 

fn 4 .^ ^ into account 

®^^®o;^olusion. A 1955 Mad «l 

52 . 1980 Hindu LR 291 (P & H) •• 1970 
^C) 219 - A 1975 All 67 (68) ** ifn 
(Punj) *• A 1950 Mad 320 (Pr2 
ference expreaed by a girl or boy of 13 or 
14 IS not entitled to much or any weight at 
all especially where minor’s attitude is not 
natural, bona fide or intellifient one ^ a 

tSv ^th ^ (Before ^ahdlng over cus- 

^ I ^ anybl^y. even that 

J^ardian. it is desirable that 
they should be examined and interrogaS) 

custody of minor children 
“ Order is not in rem — Order can be 
passed in terms of consent of parties — 

expressly record that the 
consent terms are for the benefit of the 

: 1979 MSh 

(1^ Ch-der for custody of minor child 

SS tl consent of parents can- 

u • unless both sides agree to 

It beii^ set aside. Only grounds on which 
consent orders may be set aside are the 
grounds on which an agreement may be set 
aside. A 1980 Bom 235 : 1979 Mah LJ 523. 

(13) Infant issue of Christian — After 
deam of father, mother became Muham¬ 
madan — Infant also desired to become 
Muhammadan — Relations appl:^ng under 

w Court to remove infant from 
mother's guardianship — Court ordered that 
^ placed under Christian guardian. 
(1872) 14 Moo Ind App 309 (329) (PC). 

(14) The rigidity of Mahommedan Law 
that a woman on re-marrying disentitles 
herself to the custody of a child has been 
watered down taking Into view the princi¬ 
ple that the Court should consider the 
interest and welfare of the minor in cases 
relating to the custody of the minor. ILR 
(1972) 2 Delhi 73 (82) (DB). 

(15) The custody in which minor had 
been prior to controversy should not nor¬ 
mally be disturbed if it appears that minor 
has reconciled to that custody and does not 
really like any change. (1968) 1 Andh WR 
433. 


( 16 ) Hindu father entrusting custody and 
education of his minor child to another 
person — Revocation of entrustmeni 
Court’s power of interference — Association 
or expectations created in minor toward 
entrusted person — Fact of, cannot weigh, 
after minor’s custody is restored to father 
— Minor’s residence and education after 
restoration — Person formerly entrusted 
with minor’s custody cannot have any say 
thereto. A 1966 Madh Pra 189 (191, 192) a 
1965 MPLJ 953 (DB). 

(17) Court has Inherent powers to make 
interlocutory order for interim custody of a 
minor In a petition under S. 25. A 1902 OuJ 
227 (227, 228) : (1962) 3 Guj LR 566. 

(18) Courts are extremely reluctant tBI 
pass orders permitting the guardians to 
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nwve the wards outside their jurladiction. 

<1961) 39 Mys LJ 189. 

(10) Cai« and control — Child In volun¬ 
tary care of local authority — Local auth¬ 
ority applying to make child a ward of 
Court and for order committing care and 
control to it S. 7 (2) Family Law Reform 
Act (1969) (Eng.), held, did not apply and the 
Court had an unfeterred jurisdiction to de¬ 
cide in its discretion the question of care 
and control according to the paramount 
interest of the child. (1981) 1 All ER 16. 

6. Father’s application. 

(1) Father’s application for custody of 

children removed by mother falls under 
this section. A 1940 All 329 (330. 331). 

(Mother leading Immoral life — Children 
should not be allowed to remain in her 
custody.) •• A 1924 Mad 45 (46) (DB). 

(Father’s application to appoint him or some 
other as guardian and remove child from 
its mother is one under this section.) 

(2) Father can apply under section for 
custody of his minor children without get¬ 
ting himself appointed as guardian under 
the Act. A 1925 Oudh 257 (1) (257) ** A 1957 
All 126 (127). (Where tiie minor daughter is 
in the custody of unchaste mother, the 
father should be given the custody of the 
minor daughter.) •• A 1935 All 838 (839) (DB) 
•• A 1925 Oudh 421 (421) •• A 1939 Mad 
811 (612) (DB). (Hindu father cannot apply 
under Act to be appointed guardian as he 
is the lawful guardian and a declaration of 
Court cannot increase his power.) 

[But sec A 1955 NUC (Bom) 5294. 
(Husband and wife living together — Hus¬ 
band applying for removal of minors from 
guardianship of mother — Application not 
maintainable as there was no guardian ap¬ 
pointed by Court or by any will or instru¬ 
ment.)] 

(2A) An application by father for ap¬ 
pointment of himself as guardian can be 
treated as one under S. 25. A 1971 All 248 
(260, 251) •• A 1980 Raj 64 (DB).] 

(3) Father is entitled to apply under this 
section even though he never had the ac¬ 
tual custody of children at any time before. 
A 1925 Outo 257 (1) (257) •• A 1953 BUas- 
pur 26 (26). (A 1936 Rang 63 and A 1941 
Bom 344 and A 1941 Mad 944, Disstented 
from.) •* A 1948 Oudh 266 (270): 1948 OWN 
126 •* A 1918 Oudh 376 (377) : 48 IC 60. 

[Bat Me A 1936 Rang 63 (64) (DB). OMs* 
senting from A 1927 All 581 and A 1917 
Mad 612.) *• A 1916 Bont 129 (129) (DB). 

(4) Father of minor children Is their 
natural guardian both under Hindu law and 
under this Act. As such he has right to 
their custody and he cannot be 
denied that right unless there 
are very strong reasons. A 1946 Pun 
234 (235). (Custody not to be denied unless 
father ia unfit or it Is justifiable on ground 
of welfare of children.) ** A 1963 BUaspur 
26 (20) •• A 1953 Mys 123 (124). (Father's 
second marriage Is no ground for removing 
minm from custody where he has better 
oeens at compared with tiie diUdsen*t 
yifahep ayiA jg altQ taking better cere ol 


children.) *• A 1952 Nag 395 (398) (FB). 
(Mother divorced on ground of adultery 
and also not showing inclination to retain 
child — Father though had been in jail was 
there under Preventive Detention only and 
not for any moral lapse or delinquency — 
Custody of child should be given to him.) 
•• A 1950 Mad 306 (307) (DB). (Father 

marrying second time and separating from 
his relations are not sufficient reasons for 
depriving father of guardianship of his 
minor son.) •* A 1939 Lah 359 (301) ** A 
1927 All 458 (459) (DB) ** A 1937 Rang 360 
(360) (DB) *• A 1922 Bom 278 (279) (DB). 
(Practice of father’s community recognising 
father's right to give minor child in 
marriage in exchange for a bride for him¬ 
self — His intention to do so does not 
justify deprivation of his right to custody 
of minor.) (1893) 25 Cal 881 (885) (DB) 
•• (1970)2Andh LT 25 (29)** A 1969 Mad 
365 (369) : (1969) 1 Mad LJ 519. (Fact that 
child may be more happier with other rela¬ 
tions or fact that father used to ill-treat his 
udfe not relevant consideration.) •• A 19-55 
Mad 451 and A 1922 Bern 405 and A 1941 
Bom 103, Dissented from.) *• A 1063 Raj 239 
(239) : 1963 Raj LW 229. (Mahommedan 
minor girl — Father not unfit to be guar¬ 
dian — Custody cannot be given to mater¬ 
nal aunt of mother of minor.) *• A 1961 Raj 
30 (31) : 1960 Raj LW 517. (Omission on 
part of father to prove bad character of his 
wife cannot be considered a conclusive fact 
making father unfit as guardian of minor 
son. Similarly, manner in which mother of 
child Is treated iS' no doubt a fact to be con¬ 
sidered; but it has to be considered along 
with all the circumstances and not Indi¬ 
vidually.) •• A 1981 Punj 161 (162) ; ILR 
0960) 2 Punj 112. (Mere presence of step 
mother is no ground to deny father right 
of custody.) *• A 1960 Mad 519 (519, 520) : 
1960 Mad WN 417. (Minor child of first wife 
— Father remarrying after first wife's 
death — In absence of imbalance of mind 
custody of child cannot be refused only on 
ground of strained relations with first wife's 
mother etc.) 

(5) Fact that the Court while passing 
decree for judicial separation in favour of 
wife against husband has passed order 
under S. 41 of Divorce Act, in respect of 
custody of two of his c^ldren in favour of 
wife not by itself deprive the husband 
to apply the Court under S. 25 of Guardians 
and Wards Act, for the custody of his son 
or daughter. A 1973 SC 2090 (2098 to 2101): 
a973) 3 SCR 918. 

(6) Parties getting divorce by mutual 
consent — Custody of Minor children given ^ 
to another by father under an agreement 
arrived at time of divorce — In absence of 
appUtttlon by father under S. 26 of Hindu 
Marriage Act his application for custody of 
children under S. % of the Guardians and 
Wards Act held, wag not maintainable. 
1081 Hindu LR 417 (419) : 1962 Mat LR 8 
(DB) (Punj). 

(7) Petition by father for declaration as 
guardian of minor children and for their 
restoration to his custody — Maintainabi¬ 
lity — Decision of Supreme Court In earlier 
prnmffidfng^ hdd. on facte and dreumst- 
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ances of tlie case, did not bar petition on 
principles of res judicata. (1975) 2 Mad LJ 
: 1979 Hindu LR 263 (DB) (Mad). 

(8) If a minor’s mother remarries, the 
real father can lile an application under 
S. 25 and claim custody on the ground of 
the remarriage. He is not required to wait 
till the minor attains the age of 7 years. A 
1975 All 67 (69). 

(9) A father does not lose right of cus¬ 
tody of his child if he or child changes reli¬ 
gion. A 1939 Sind 311 (313). 

(See however .A 1917 Sind 76 (79) : 11 
Sind LR’17 (DB). (Where a Hindu mother 
applies for appointment of guardian of the 
perron and property of her minor children 
ow'ing to their father having embraced 
Islam application must be allowed.)! 

(10) Even as against prima facie legal 

right of father to minor’s custody court has 
power under this Act to entrust the child 
to a competent person where it would be 
to the welfare of the child to do so. (1898) 
25 Cal 881 (884) *• A 1976 Raj 153 •• (1970) 
2 Mad LJ 354 (357). (If the application is 
not bona fide and if the father is guilty 
of negligence or indifference, the applica¬ 
tion for custody is liable to be dism ssed.) 
** A 1961 Punj 51 (54) : 62 Pun LR 578 
(DB) •• A 1960 Punj 372 (374) •• A 1959 
Andh Pra 070 (671). (Past negligence coupl¬ 
ed with a second marriage — Father can 
be refused custody in spite of child’s prefer¬ 
ence where it is a child, of tender age.) •• 
A 1959 Bom 243 (244). (Father remarried 
after mother's divorce — Child a girl of 
very tender age — Mother neither having 
intention of remarrying nor shown to be 
unfit — Mother to be preferred to father.) 
•• A 1960 Punj 326 (328) : 62 Pun LR 354 

•• A 1959 Ker 396 (397) (DB). (Father re¬ 

married and paying maintenan-'e out of 
compulsion — Proceedings initiated by 
father not bona fide — Child should be 

given into custody of mother.) *• A 1957 

Andh Pra 704 (706) (DB). (Where child was 
less than two years old and father was a 
student who had to attend college and 
spend most of his time in his studies cus¬ 
tody of child could not be given to the 
father.) •* A 1957 Mad 563 (567) (DB). 

(Where father is not pennanently unfit to 
be guardian, custody of minor can be given 
to mother without removing father from 
guardinaship.) *• A 1957 Trav-Co 39 (39) 
(DB). (Father a busy businessman marrying 
second time outside his community — 
Second wife also not living with him — 
Child should in preference to father be 
with the grandmother.) ** A 1956 J and K 
31 (32) (DB). (Father and mother living 
apart after second marriage of father — 
Child should be left with mother — Father 
however need not be removed from guardi¬ 
anship. Where a Hindu has contracted a 
marriage w'ith another woman and his 
wife is living separately, custody of child 
born to her should be with mother without 
removing father from the guardianship.) •• 

A 1955 Mad 451 (455).: J955 Cri LJ 1192. 
(Father weak willed and ill-tempered per¬ 
son. under influence of his mother and sister 
and given to ill-freatmenf uf wife and'thild 




Mother should be given custody of child) 

^ of tender 

ap — Mother more suitable than father) 
•• ILR (1954) Madh B 484 (490). (WhlJe 
father was a Pakistan national it was held 
that it was not for the welfare of the child 

to him.) •• A 1953 Him Pra 50 
(51). (Child of tender age — Father marry¬ 
ing second time and having children from 
second wife — No allegation of neglect 
against mother father refused custody) »• 
A 1953 Madh B 190 (190). (Child of tender 
years — Mother is more suitable than 
father.) •• A 1969 Delhi 283 (284) •• A 1952 
All 858 (859). (Father living bachelor exist¬ 
ence not having facility and con¬ 
venience to take proper care of minor 
child — He may be refused custody of 
child.) *• A 1952 Mad 284 (287). (Mother 
given Custody — Minors of tender ago be¬ 
low 5 ye.ars.) ** A 1952 Punj 129 C131). 

(Father’s right to custody is not absolute 
right.) •• A 1951 Punj 338 (341). (Father ab¬ 
dicating his right to maternal grandmother 
and not contributing towards child’s main¬ 
tenance — Child attached to grandmother — 
Father neither in a financially sound posi¬ 
tion nor having female help to take proper 
care of child — Custody of grandmother 
should be preferred.) •• ILR (1951) 1 Raj 
594 (595. 596). (Second marriage of father 
ccupled with his defective character and 
neglect of minor justifies refusal of custody 
to him.) •• A 1950 Mys 8 (9) (DB). (Father 
refusod custody for neglecting child for over 
12 years.) •* (’50) 3 Sau LR 269 (270). 

(Mother given custody as minor was of 
three and half years.) •• A 1942 Cal 215 
(217) (DB). (Father refused custody for sake 
of health of child.) •• A 1941 Bom 103 (104) 
(DB). (Where mother more suitable she can 
be preferred to father.) •• A 1939 Mad 611 
(612) (DB). (Father held disentitled on 
ground of neglect of child for over 15 years.) 
*• A 1937 Lah 481 (481). (Father refused 

custody on ground of past neglect of child 
for long period.) •• A 1935 Mad 568 (569) 
(DB). (Welfare of minor should be decided 
on facts and circumstances of each case.) 
•• A 1935 Mad 363 (365) (DB). (Past indif¬ 
ference and neglect of father justifies de¬ 
privation of right.) •* A 1935 Mad 195 (196) 
(DB). (Father allowing children to live with 
grand parents for a long time and showing 
absence of interest in their welfare.) *• A 
193t Cal 563 (564, 565) (DB). (Father charg¬ 
ed with serious allegations of ill-treatment 
of children.) •• A 1969 Mad 365 (370> : 
(1969) 1 TWad LJ 519. (Person discarding 
wife and taking in mistress — Unfit to have 
custody of child of tender age.) •• (1959) 61 
Bom LR 1570. (Both, father and mother 
poor — Brothers of mother with whom she 
stayed undertaking to maintain child of 
tender age — Father cannot be given cus¬ 
tody child.) 

rsee also ILR (1949) 2 Cal 374 (384). (No 
order for custody of minor under S. 25 can 
be made in favour of mother unless she is 
appointed guardian by Court, as she cannot 
claim to be a natural guardian in H/etJn^ 
of father.) •• A 1927 AU 581 (583, 584) : 0 

All 773 (DB). (Mother marrying second hi^ 
band after divorce However unsuitaWe 
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Section 25 — Note 6 (contd>) 
father should be preferred to the mother.)] 

(11) In the following cases taking into 
consideration the facts and circumstances of 
the cnee Court held that the welfare of a 
minor child demanded that the custody 
should be with fatlier. 1981 WLN (UC) 304 
(307) (Raj) •* 1982 Marriage LJ 

292 (300). (Mother of minors dy¬ 

ing by burn injuries — Father 
charged, with murder of wife but acquitted 
by Court — Father being an affluent per¬ 
son, held was entitled to restoration of his 
minor children who were residing with their 
illiterate maternal grandparents.) *• 1982 
Hindu LR 1 (1) •* 1981 Hindu LR 283 (Punj) 
•• 1981 Hindu LR 140 (142) (Punj) ** 1981 
Hindu LR 113 (115) (Punj) •• 1980 Marri LJ 
327 : 1980 Hindu LR 554 *• (1978) 80 Pun 
LR 143 : 1978 Hindu LR 180. (Child born 
during period husband and wife lived to¬ 
gether — Later, after divorce both get 
married to different spouses — Custody of 
minor remained with wife — On application 
for custody by father Court gave custody 
to father.) 

(12) In the following cases on facts and 
circumstances of the case it was held that 
the welfare and interests of the minors 
would be best served by their being per¬ 
mitted to remain with the mother. A 1973 
Ker 100 (106) •• 1973 Ker LT 188 (FB) •• 
1982 All LJ (NOC) 46. (Custody of children 

Each case depends on its own facts — 
Mother has edge over father in case of 
female child.) •• A 1982 AP 369 : (1982) 2 

APLJ 89 (DB) •• (1982) 21 Delhi LT 424 ** 
1981 Hindu LR 560 (561) (Punj) ** 1981 

Hindu LR 262 (265) : 1982 Marr LJ 114 
(Punj) •• 1981 Hindu LR 164 (165) (Punj) •• 
1981 Marr LJ 281 : 1981 Hindu LR 

162 (Punj) •* 1981 Marr LJ 167 

(169) (Punj) •• 1980 Bom CR 698 : 

; 1980 Marr LJ 71 : 1979 Hindu LR 
607 (P & H). (The fact that the child’s 
mother wanted separate residence with her 
husband from parents of husband would not 
entitle court to draw an inference that she 
had no love and affection for the child.) •* 
A 1978 AP 398 : (1978) 1 Andh WR 425 •* 
(1976) 2 Malayan LJ 88 (90. 91) •• A 1973 
Him Pra 79 (80) : (1973) 3 Sim LJ (HP) 50 
•• ILR (1971) 2 Ker 501 : 1971 Ker LJ 729 
(DB). 

(13) In the case of a male infant at any 

rate a consideration of the fact that a 
mother is in a better position to bring up a 
child is different from the case of a female 
infant. In any event it is not the immediate 
readjustment that must necessarily have to 
take place but, throughout the entire period 
until that child becomes capable of looking 
•after himself, in other words becomes an 
adult, that ought to be considered. (1973) 1 

Malayan LJ 1 (3). 

(14) Though a female child has to be 
ordered to be retained in the custody of her 
mother in the ordinary course, under the 
pnr^on of S. 25 of the Act yet it will be 
.quite unsafe to leave the child with an im- 
monll mother, who has had questionable as¬ 
sociations a person whom she had ad- 
.ihilt^idly married su bsequent to the decree 

'^A** in file clfftttoQ 


of divorce obtained by her against the father 
of the minor girl. 1981 TLNJ 243 (244) : 

(1981) 13 Lawyer 59 *• 1976 Hindu LR 801 
(807) : ILR (1976) 2 Delhi 337. (Mother liv¬ 
ing a life ©feasy virtue with a married man 
who had his own family, his wife, sons and 
grandchildren — Her legal right, held, 
ought to be superseded and suspended by 
the Court — Custody given . to paternal 
grandfather of the child.) 

(15) Immoral father has not same right 
to custody of hifi children as moral man. A 
1929 Mad 81 (83) (DB). (A 1924 All 022. Not 
approved.) *• (1974) 2 Malayan LJ 51. 

(16) Matters to be considered before 
ordering child to be returned to the appli¬ 
cant father are whether his application is 
bona fide, why he has so long failed to take 
steps to get custody and whether he is fit 
and desirable person for minor to be re¬ 
turned to. A 1935 Mad 568 (569) (DB) ** A 

1955 Mad 451 (455) : 1955 Cri LJ 1192. (A 
mala fide application filed more or less as 
a counterblast to petition of mother under 
Sec. 488. Criminal P. C.) •• A 1909 Cal 573 
(575, 576) : 73 Cal WN 721 (DB). (Applica¬ 
tion for custody of child made only after 
application for judicial separation was dis¬ 
missed with costs — Held application v/as 
mala fide.) •* 1969 All LJ 799. (Mother 
marrying a stranger eight years prior to 
proceedings in Court for maintenance but 
father applying for custody only when de¬ 
cree for maintenance allowance was passed 
against him — Minors expressing their de¬ 
sire to live with mother — Held mother 
was entitled to cu.stody of minors even 
though she had married a stranger.) 

fSee also A 1922 Bom 405 (406) (DB). 

(Only question in application is whether it 
will be for welfare of minor to go to his 
father’s custody.)] 

(17) Custody of minor children — They 
are living with maternal grandfather — 
Remarriage of father — One of ' the minors 
was witness against his grandfather, who 
caused death of their mother — All are 
capable of forming opinion as to treatment 
by maternal grandfather—Custody of child¬ 
ren allowed to be retained by the maternal 
grandfather in view of their welfare, 
though normally the father was entitled to 
the custody. 1982 Marri LJ 425 (427) (Punj 
& Har). 

(18) Father, who. in exercise of his dis¬ 

cretion as a guardian, can entrust custody 
and education of his minor children to an¬ 
other, can also, for welfare of the minors, 
revoke authority given by him and take 
custody of the children once more. His right 
to do so cannot be taken away by contract. 
A 1914 PC 41 (43) : 41 Ind App 314 *• A 

1956 Punj 234 (2351. (Father contracting with 
mother to leave child in her custody uptil 
it is of certain age — Mother in the mean¬ 
while marrying again and becoming depen¬ 
dent on second husband owing to physical 
infirmities — Child should be given back 
to father in the interest of its welfare.) •• A 
1926 All 887 (688) (DB) *• A 1918 Oudh 376 
(377). (Father cannot however delegate his 
guardianship during his lifetime.) •• (1940) 

eianda for Am 


^ ' 
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26 ncmoval of ward from jurisdiclion.— ( 1 ) A guar^an of the person 
appointed or declared by the Court unless he is the Collector or is a mjar- 
chan appointed by will or other instrument, shall not, v/ithout the leave of 
.he Court by which he was appointed or declared, remove the ward from 
the limits of its jurisdiction‘ except for such purposes as may be prescribed. 

(2) The leave granted by the Court under sub-section (1) may be special 
or general, and may be defined by the order granting it. 


Section 25 — Note 6 (contd.) 

42 Pun LR 20o (205) •* A 1928 Lah 806 (807. 
808 ). 

[See also A 1934 Rang 49 (49) (DB).l 

(19) Where father had for several years 
allowed his children to be maintained and 
educated by another relation, himself lead¬ 
ing immoral life, he should not be allowed 
to revoke authority given by him to his re¬ 
lation. A 1927 Nag 314 (316). 

(20) Illegitimate son of Sudra — Father 
is not entitled to custody of minor — Mere 
obligction to maintain or limited right of 
inheritance does not confer right to custody. 
A 1947 Mad 172 (173) (DB). 

(21) Under Hindu law. a putative father 
IS bound to maintain his illegitimate child¬ 
ren. He is prima facie entitled to see that his 
children are brought up properly and that 
if any of his illegitimate children is a girl, 
she is given in marriage in respectable fami¬ 
ly and that in any case, if he approaches 
Court for appointment of a guardian. Court 
IS bound to exercise its jurisdiction and to 
decide who should be proper guardian. A 
1936 Sind 63 (64) (DB). 

(22) Custody of minor illegitimate children 
— Born to Hindu father and Christian 
mother — Not putative father but mother is 
entitled to custody — No evidence to show 
that children were brought up as memters 
of Hindu family — Children could not be 
deemed to be Hindus under Section 3. Hindu 
Minority and Guardianship Act, 1956 — 
Held mother was entitled to custody of 
children. (1965) 78 Mad I.W 151. 

(23) While child is in the actual custody 
of father custody cannot be disturbed in ap¬ 
peal from an illegal order under Section 25. 
A 1925 Oudh 282 (283). 

(24) Mere fact that a Hindu woman re¬ 
marries does not disentitle her to custody 
of her minor children to which she is entit¬ 
led under law unless it is shown by some 
positive evidence that she is guilty of such 
conduct as to render it unsafe to give minor 
child to her. Even if woman remarries it 
does not follow that she Is leading an Im¬ 
moral life. 1969 Cur LJ 872 (Punj). 

(25) Under Section 6 of Hindu Minority 
and Guardianship Act. 1966. mother is the 
natural guardian of the illegitimate children 
and, therefore, she cannot be deprived of 
her custody. A 1961 Puni 331 (333). 

(28) Heavy burden is cast on person claim¬ 
ing custody in preference to natural guard¬ 
ian to show that welfare of minor demands 
that custody should ^ with him. 1969 Cur 
LJ 872 (Punj). 

7. Ai^lioatlon by husband for custody of 

'■* Husband can apply imder Section 25 
fc: ustody of his minor wife even though 


he has not got himself appointed or declar- 

the Act. Madh BLJ 
1955 HCR nil (1113). (Gn application by 
husband for custody of his wife Court can 
pass temporary injunction restraining her 
marriage — Breach of order can be punish¬ 
ed under Order 39, Rule 2 (3) of Civil P. C.) 


(2) Fact of husband having alternative 
remedy to file suit and that the proceedings 
under section would cause prejudice to 
minor are no grounds for refaslng jurisdic¬ 
tion if requirements of section are ktisfied. 
A 1930 Sind 135 (137). 

(3) Order for arrest of minor wife and 
delivery to husband should be given after 
Court is satisfied that it is for welfare of 
ward. A 1936 Mad 556 (557). 


(4) Where husband is found to have ill- 
treated his minor wife and the girl Is living 
quite happy with her father it is not to the 
Interest of the minor wife that she should 
be given into custody of her husband. A 
1935 All 840 (841) •• A 1962 Punj 367 (368. 
369). (Strained r^ations between spouses — 
Custody to husband of wife from mother 
not granted.) 

(5) A husband who has obtained a decree 
for restitution of conjugal right cannot ex¬ 
ecute it So as to take forcible possession of 
the person of his wife and hence he should 
not be allowed after obtaining a decree to 
achieve that object through an application 
under Section 25. A 1936 AU 657 (858). 


(6) Where on application of the husband 
the factum of marriage and minority of the 
girl is disputed Court has not only jurisdic¬ 
tion but is also bound to decide the question. 
A 1952 Madh B 127 (128). 


Seoiton 29 


(1) While, leeve for permanent residence 
outside jurisdiction of Court may be grant¬ 
ed for good and sufficient grounds and 
under sufficient safeguards, leave for per¬ 
manent residence of child abroad and out of 
Court’s jurisdiction is not permitted except 
where it is manifestly advantageous to child 
as regards health and the like. A 1928 Cal 
600 (604. 605) (DB). 

(2) Application by testamentary guardian 
for permission to remove his wards for pur¬ 
pose of education: Held, as guardian derived 
his authority from the will of minor’s father 
and did not come within meaning of Regula¬ 
tion and Acts previous to 1861. application 
did not lie. (1875) 8 Mad HCR 94 (97) (DB). 

(3) So long as guardian appointed to the 
person of minor conforms to provisions « 
Section 26 the Judge has no power to dirert 
that guardian shall reside in any pertlcuM 
place. 1899 AU WN 204 (204) (DB). 
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Guardian of pro]>erty. 

27. Duties of guardian of property.— A guardian of the property of a 
ward Is bound to deal therewith as carefully as a man of ordinary prudence 
would deal with it if It were his own, and, subject to the provisions of this 
Chapter, he may do all acts which are reasonable and proper for the realisa¬ 
tion, protecticm or benefit of the property. 

[Ct Trusts Act (1882), Section 15.] 


SECTION 27 — SYNOPSIS 

1. Scope. 

2. Duties and liabilities of euardian. 
2. Powers of guardian. 

4. Rights of minor. 

5. Duty of creditor. 


1. Scope. 

(1) Succession certificate u/s. 372. Suc- 
oe^on Act (36 of 1925), can be granted to 
guardian of property of minor. A 1633 Bom 
436 (436) (DB). 

2. Duti^ and liabilities of guardian. 

(1) Section requires a guardian to deal 
with minor’s property as if it were his own. 
A 1937 Bom 334 (336) : ILR (1637) Bom 636 
(DB). 

(2) Omission of guardian to invest 
minor’s money in trust securities — Both 
Guardian and surety held liable for loss to 
minor. A 1932 Sind 181 (183). 

(3) Ihere is no liability outside S. 27 
when guardian falls to invest ward’s money 
for interest and declaration under S. 41, 
caluse (4) prote<^ him completely. (1909) 33 
Bom 416 (421, 422) (DB). 

(4) Where a new guardian appointed 
under Act had not inspected accounts sub¬ 
mitted by previous guardian as no notice 
to Inspect the same was served on the for¬ 
mer and Court had made no order under 
S. 41 (4) of Act discharging previous guard¬ 
ian, it was held that suit for account 
would lie against previous guardian. (1906) 
34 Cal 211 (215) (DB). 


(5) Guardian of property cannot appro¬ 
priate to himself any part of Income with¬ 
out specific orders of Court even though 
he may have a rl^t thereto tmder law. 
A. 1657 Mad 695 (697) *♦ A 1961 Mad 153 
(155. 158) : (1960) 2 .Mad LJ 386. (Hindu 
mother appointed gtiardlan of persons and 
property of her minor sons — Her powers 
as natural guardian under Hindu L»w are 
extinguished.) 

(9) On death of person A and B were ap¬ 
pointed guardians of his minor son by 
Court — C, a rich relative, was managing 
mlnox^s estate as de facto guardian — Held. 
C was Jointly liable with A and B to ren¬ 
der accounts though they were de jure 
guardians appointed by Court. A 1935 
Mad 305 (306) (DB). 


3. Powers of guardian. 

(1) Where guardian of minor’s property 
Is appointed under Act no person other than 
such guardian can legally bind minor’s 
estate even If he be a de facto guardian of 
minor. A 1914 Mad 648 (649) (DB). 

(Mortgage executed by de facto guardian — 
Hnlt on mortgage ^ Want of authority Of 
4a ^Boto guardian Is a good de fen c e .) 


(2) Section applies to guardians recognis¬ 
ed by law, whether appointed under this 
Act or not and does not confer any power 
on person usurping position of guardian 
without lawful authority. A 1934 Hang 335 
(336) (DB). 

(2-A) Guardian has power to purchase 
immovable property for his ward. Standard 
is that of a prudent man dealing with his 
own money. A 1939 Mad 645 (648) (DB). 

(3) There Is no prohibition against guard¬ 
ian referring a dispute in which minor’s 
property is Involved to arbitration, it is 
however prudent to take the advice of Dis¬ 
trict Judge. A 1931 All 307 (309) (DB) ** 
A 1946 Mad 391 (2) (395) (DB). 

(4) Guardian has no power to fritter away 
the minor’s property in his charge. A 1928 
Lah 90 (91) (DB). 

(5) Certificated guardian is like trustee — 
He has no power to start new and risky 
business unless comoelled by necessity and 
for protection and benefit of family of 
minor, A 1^29 All 890 (693) (DB). 

(6) Guardian cannot acknowledge debt, 
on behalf of his ward, so as to give him a 
fresh starting point under S. 19, Limitation 
Act. (1896) 20 Bom 61 (75) (DB) ** A 1920 
Oudh U h6). (It is foolish for guardian to 
acknowledge a time barred debt.) 


(7) De facto guardian has no power to • 
execute promissory note in minor’s name 
so es to bind his estate — Nor can such 
pronote be treated as acknowledgment of 
liabiUty. A 1949 FC 218 (223. 264) : 1949 
FCR 65. 

(8) If it is found that guardian borrowed 
money for necessaries, minor’s estate is 
liable. A 1932 Mad 696 (697) (DB). 

(9) Where guardian enters on behalf of 
mtoor into a compromise of doubtful right 
and has acted in the best interests of minor 
under circumstances, such compromise Is 
binding on minor and latter cannot seek 
to set aside compromise on ground that the 
state of things assumed by compromise was 
otherwise. (1904) 14 Mad LJ 442 (442) (DB). 

(10) Though debt incurred by guardian 
for necessary ptirposes of a covenant to pay 
a debt so incurr^ can be enforced against 
the minor’s property guardian cannot Im¬ 
pose a personal liability on minor by enter¬ 
ing into any contract on his behalt A 1933 
Mad 710 (712. 713) (DB) •• A 1952 Cal 508 
(520) •• (’96) 20 Bom 81 (69) DB) •• A 1932 
Bom 460 (401). (Minor whether ward of 
Court or under protection of testamentary 
or natural guardian is ImmaterlaL) ** 
a887) 11 Bom 561 (561) : 14 Ind App 89 
(PO A 1932 Bom 480 (482). (Promissory 
note passed by guardian not purporting to 
charge estate does not bind minor.) 

(11) Taking a lease of ward’s pi’o pei ' ty 
alxvady mortgaged tor necessity li within 
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28. Powers of testamentary guardian.— Where a guardian has been an 

fvansii bv instrument, his power to mortgage or charge, or 

transfer by sale, gift, exchange or otherwise, immovable property belonging 

to his ward is subject to any restriction which may be imposed by the-in- 

Co\‘^I?\vh T declared guardian and the 

^ j declaration permits him by an order in writmg not¬ 

withstanding the restriction, to dispose of any immovable property specified 
m the order in a manner permitted by the order. 

[Cf. Succession Act (1925), S. 307 (2) (i); See S. 30, infra.] 


Section 27 — Note 3 (contd.) 

competence of guardian. A 1920 Oudh 43 
(44). 

(12) Guardian can allow remision of rent 
to tenant on ground of expediency though 
latter cannot claim it. Ward not having re¬ 
pudiated guardian’s act must be deemed to 
have ratified it. A 1914 Sind 75 (78) (DB). 

(13) Moveable properties of minor were 
worth Rs. 1.929 and new’ly appointed guar¬ 
dian agreed to accept only Rs. 875 not in 
cash but in bonds, under agreement with 

i. . . , . l^J. arrangement 

being made without knowledge and sanction 
of District Judge and detrimental to minor’s 
interest was not binding upon minor; and 
that Section 27 did not confer on guardian 
any power to make such arrangement. (19J2) 
15 Cal LJ 57 (58, 59. 60) (DB). 

(14) Guardian has no authority to ratify 
unauthorised acts of a former guardian A 
1920 Nag 43 (44). 

(15) Interim manager appointed by 
Court for managing property during pen¬ 
dency of an application under Act has the 
same powers as manager appointed under 
Act. ILR (1952) 2 Raj 276 (282). 

(16) Guardian appointed under Act does 
not become ex-offlcio guardian ad litem in 
any proceeding. (1909) 5 Mad LT 162 (162). 

(17) Power of Government to requisition 
minor’s nronerty is not affected bv Section 
27. A 1962 Punj 387 (389) : 64 Pun LR 379. 

(18) Interlocutory injunction, held, could 
not be granted against guardians to minor’s 
property appointed under the Act. A 1978 
Pat 112 (116): 1978 Pat LJR 349 (DB). 

4. Rights of minor. 

(1) Setting aside decree by minor on 
ground of fraud and negligence by guardian 
—• Right is substantive one — Section 11. 
Civil, p, C. or Sec. 44. Evidence Act does 
not operate as bar. A 1932 AH 293 (308): 54 
All 646 (FB). 

(2) Conduct of guardian in taking money 
secured under a mortgage and advancing 
It on a promissory note can properly be ques¬ 
tioned by minor on coming of age especially 
when debtor under promissory note had 
been declared an insolvent. A 1950 Trav-Co 
28 (39) (DB). 

(3) Minor an ratify unauthorised acts 
of his guardian on attaining majority. A 
1920 Nag 43 (44). 

5. Duty of creditor. 

(1) Law applicable to person dealing with 
property of minor is that he must enquire 
.to satisfy himself that there is legal neces¬ 
sity an4 that there is necessity for loan or 
sale— Bona fide lender for any satisfaction of 


this obligation may demand from vendor 
certifiate from District Judge of existence 
of necessity — If he is aware or has 
materials which reasonably put him on 
inquiry he cannot rely on certificate of 
District Judge. A 1935 Pat 74 (76) (DB). 

(2) . If mortgagee satisfied himself as to 
the existence of legal necessity for mortgage 
executed by guardian, fact that true neces¬ 
sity was not mentioned in mortgage bond 
IS immaterial. A 1940 Cal 532 (534. 535) (DB). 

(3) Order of Court authorising guardian 
to rsise loan on security of infant's estate 

— Absence of fraud of guardian Or creditor 

— Loan obtained on simple bond — Lender 
entitled to rest upon order and he is not 
bound to inquire as to necessity binding 
upon minor’s property. A 1936 All 172 (175. 
176) (DB). 

(4) Money borrowed to improve finances 
of business may be for benefit of minor’s 
estate. A 1940 Cal 532 (535) (DB). 


(5) Debts contracted by guardian of a 
minor for a pilgrimage not undertaken in 
Qischarge of an urgent spiritual duty are 
not necessaries for which a minor c^'uld be 
held liable. (1896) 20 Bom 61 (73) (DB). 

(6) Money borrowed by guardian applied 
to minor’s estate — Section does not give 
direct relief to creditor against minor when 
he has not secured a charge or mortgage on 
minor's property. A 1939 Mad 414 (420) 
(DB). 

Section 28 


(1) The principle underlying S. 28 is that 
when a guardian is appointed under a will 
and his powers are expressly restricted by 
that instrument, the court must be apprised 
of the will and of the restrictions on his 
powers imposed by the testator in orde** 
to exercise its discretion to determine 
whether those restrictions should be re¬ 
moved or not. Will appointing mother as 
guardian of minor children — Existence of 
will and curb on her powers of alienation 
not disclosed to Court which granted sanc¬ 
tion for alienation — Sanction cannot ^ 
regarded as having been obtained under 
S. 28. A 1973 SC 2565 (2571). 

. (2) The principle underlying S. 28 la 
binding on the High Court even while exer¬ 
cising its inherent powers. A 1973 SC 25^ 
(2569). 

(3) Assuming that the section only ap¬ 
plies to a guardian of the property of a 
minor and not to a guardian of the pers<ffi 
of the minor the question whether a person 
is appointed guardian of the person of the 
minor alone or of his property also must h® 
determined on a perusal of the entire doc^ 
ment appointing him. If powers of inaiuig**/ 
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29. Limitation ot powers of guardian of property appointed or declared 
by the Court,— Where a person other than a Collector, or than a guardian 
appointed by will or other instrument, has been appointed or declared by the 
Court to be guardian of the property of a ward, he shall not, without the 
previous permission of the Court,— 

(a) mortgage or charge, or transfer by sale, gift, exchange or otherwise, 
any part of the immovable property of his ward, or 

(b) lease any part of that property for a term exceeding five years or 
for any term extending more than one year beyond the date on 
which the ward will cease to be a minor. 

[Cf. Succession Act (1925), S. 307 (2) (i) and (ii).] 


Section 28 (contd.) 

ing properties of the minor are vested in 
a guardian and express restrictions 
placed on his powers of alienation in the 
course of the management, that is an indi¬ 
cation that the appointment is as guardian 
of the property also. A 1973 SC 2565 (2570) 
** (1894) ILR 21 Cal 206 (211). 

(4) The testamentary guardian cannot 
derive the benefit of S. 28 in absence of the 
will and its legal proof. A 1979 All 100 
(100) : 1979 AU LJ (NOC) 9. 

(5) Section 28 of the Guardians and 
Wards Act, in so far as it authorises a 
testamentary guardian appointed by a Hindu 
mother an unlimited power of sale is in¬ 
consistent with the provisions of S. 9 (5) 
read with S. 8 of the Hindu minority and 
Guardianship Act (1956). On the clear 
language used in S. 5 (b) of the later Act 
S. 28 will cease to have any effect in so 
far as the powers of the guardian to dis¬ 
pose of the minor’s property is concerned 
without the prior sanction of the Court. A 
1977 Mad 304 (309) : 90 Mad LW 262. 


(6) For setting aside a disposal of im¬ 
movable property made in contravention 
of S. 28 or S. 29 which is voidable under 
S. 30, it is just that there must be restitu¬ 
tion of the benefits received. A 1920 Oudh 
53 •• A 1973 SC 2565 (2571). (Bona fide 

transferee is entitled to avoid the order of 
sanction to dispose of property made in 
contravention of S. 28 or S. 29.) ••A 1942 
Nag 12 : 1941 NLJ 447 *• 1933 Mad WN 
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SECTION 29 — SYNOPSIS 


1. Powers of guardian of property. 

2. Transfers of immovable property — 

— Clause (a). 

3. Leases — Clause (b). 

4. Rights of creditors and alienees. 


1. Powers of guardian of property. 

(1) Any person other than the guardian 
cannot maintain an application for permis¬ 
sion for the transfer of immovable property 
under S. 29. An application by the guard¬ 
ian alone is contemplated. A 1972 Bom 152: 

73 Bom LR 709. , 

(2) Section 29 has no application when 
there is a will appointing a person as 
guardian. A 1973 SC 2565 (2571). 

(3) Sanction for alienation obtained with¬ 
out disclosing will and curb thereunder on 
powers of alienation sanction cannot be re¬ 
garded as valid under S. 29. A 1973 SC 2565 
(2571). 


(4) Bona fide transferee is entitled to avoid 
the order of sanction to dispose cf property 
made in contravention of S. 28 or S. 29 as 
the same is voidable under S. 30. A 1973 SC 
2565 (2571). 

(5) If a guardian exceeds the authority 
conferred upon him by S. 29 of the Act. 
the transfer made in contravention of tiie 
said section would be voidable at the 
instance of any other person affected 
thereby. A 1977 (NOC) 159 (Cal). 

(6) Intention underlying S. 29 is not to 
leave matter of disposal of minor’s pro¬ 
perty to discretion of guardian. A 1957 
Tripura 1 (5). 

(7) Certificated guaradian can enter into 
contract with intending purchaser sub¬ 
ject to sanction of Court. A 1929 Pat 202 
(204) (DB). 

(8) No distinction is drawn between 
powers of temporary and permanent guard¬ 
ians appointed under Act. A 1938 Lah 308 
(308. 309)1 

(9) Fact that certificated guardian is also 
natural guardian of minor docs not set him 
free of limitations imposed by S. 29 on his 
powers. A 1918 Lah 360 (1) (360) : 1918 Pun 
Re No 61. 

(10) Once natural guardian has been ap¬ 
pointed guardian by Court, he cannot 
throw off obligation imposed on him and 
claim to act in his independent character as 
natural guardian. Alienation, without sanc¬ 
tion of Court, on ground that it was for 
minor’s benefit will not be upheld. A 1925 
Oudh 633 (636) (DB) ** A 1919 Cal 393 
(395) (DB). (Karta appointed as guardian 
mortgaging minor’s share without sanction 
— Minor wiU be bound only to the extent 
he benefited.) •• A 1961 Mad 153 (155) : 
(1960) 2 Mad LJ 386. 

(11) Guardian can enter only into such 
transaction which has been sanctioned by 
Court. He cannot under colour of sanction 
enter into an entirely new transaction even 
though such transaction is more beneficial 
to minor. A 1957 Tripura 1 (5), 

(12) Restrictions contained in S. 29 do not 
apply to mere borrowing of money by 
guardian. A 1940 Cal 532 (535) •* A 1960 
Pat 271 (279) : 1959 BLJR 769. 

(13) Guardian of minor for suit can vali¬ 
dly compromise suit without obtaining any 
sanction under this section. A 1930 Lah 250 
(250, 251) (DB). (The guardian has to obtain 
leave of Court under O. 32, R. 7, Civil P. C. 
only.) 
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Section 29 — Note 1 (contd,) 

(14) Power of (government to requisition 
^nors property is not affected bv S. 29. 
A 1962 Punj 387 (389) : 64 Pun LR 379. 

2. Transfers of immoveable property — 
Clause (a) — Mortgages. 

(1) Where Court sanctioned mortgage of 
n^or’s property with knowledge that part 
of consideration represented loans previous¬ 
ly advanced on his own responsibility, 
mortgage is valid even as regards these 
items. A 1927 Mad 233 (238) (DB). 

(2) Permission to mortgage does not in¬ 
clude power to sell and later may be re¬ 
strained by condition requiring sanction of 
Court to complete sale. Absolute power of 
sale without intervention of Court confer¬ 
red on mortgagee is invalid and does not 
affect rights of minors for whom guardian 
has been appointed. A 1928 Sind 101 (102). 

(3) Permission given to guardian to mort¬ 
gage with an arrangement for leasing some 
land to mortgagee in lieu of interest for 
purpose of "gaona" ceremoney of minor’s 
sister — Due to subsequent change of cir¬ 
cumstances money not required for the 
ceremony — Still mortgage made for a 
lesser amount and without lease — Held, 
mortgage was not covered by permission 
because subsequent circumstances and 
transaction were entirely different. A 1938 
All 109 (110). 

(4) Release by guardian of minor mort¬ 
gagee’s sub-soil rights in consideration of 
certain sum is covered by S. 29. A 1938 Pat 
337 (348) (DB). 

(5) Where guardian is not required by 
conditions of her appointment to take leave 
of the Court for arranging marriage of her 
ward and she celebrates marriage and in¬ 
curs a loan by charging minor’s property, 
on her request Court must grant her per¬ 
mission to arrange the repayment of loan. 
A 1926 Lah 438 (438) •* A 1935 All 41, (42, 
43). 

(6) Order of District Judge refusing to 
entertain application of guardian for per¬ 
mission to mortgage minor’s preperty. on 
ground that he should apply under Sec¬ 
tion 305, Civil P. C. (now O. 21, R. 83) is 
wrong according to S. 29. (1909) 31 All 378 
(379) (DB). 

(7) Order sanctioning transaction need not 
recite necessity for transfer where that has 
been set out clearly in affidavit and petition 
for sanction. A 1927 Mad 233 (238) (DB). 

Sales 

(8) Sale 15 years after sanction grant^ 
by District Judge, cannot be held to be in 
pursuance of sanction. (1913) 35 All 150 (152. 
153) (DB). 

(9) Court cannot deal with minor's pro¬ 
perty under this section suo motu. (1910) 12 
Cal LJ 322 (323, 324) (DB). 

(10) There is no distinction in principle 
between sale and mortgage as to granting, 
of sanction. A 1927 Mad 233 (237) (DB). 

(11) Section 29 requires previous permis¬ 
sion only in regard to sales — Decrees in 
favour of joint guardian — Guardian pur¬ 
chasing property in Court sale — Leave of 
Court not obtained — Minor properly re¬ 
presented in execution proceedings and de¬ 


cree-holder purchaser not deriving any ad¬ 
vantage by reason of Court sale by use of 
her position as guardian — Held, purchase 
by guardian of property was binding on 
minor. A 1959 Mad 468 (470). 

(12) Permission granted by Collector to 
Mahomedan mother who was also guardian 
ad litem to sell properties of minors to 
settle dispute before Court is valid for pur¬ 
poses of S. 29 as well as for para. 11 of 
Schedule III and of Rule 7 of Order 32, 
C. P. C. and sale is binding on minors. A 
1955 Nag 193 (198). (A 1952 Nag 17. Revers¬ 
ed; A 1946 Bom 57. Dissented from.) 

(13) Section 29 is inapplicable to trans¬ 
fers made by guardian ad litem and no sanc¬ 
tion is necessary. A 1918 Lah 85 (86. 87) 
(DB) •* A 1955 Nag 193 (198) (DB). (Muham¬ 
madan mother who is also appointed guard¬ 
ian ad litem transferring minor’s property 
for settling dispute before Court — Sanction 
of District Judge not necessary, permission 
of executing Court is sufficient.) 

rsee also A 1922 Cal 150 (151) (DB). (In 
a case coming under Civil P. C. Order 21 
Rule 83 and Section 29 of Act compliance 
with provisions of Order 21, Rule 83 does 
not render unnecessary compliance with 
provisions of Section 29. so that a private 
alienation made by certificated guardian, 
even though confirmed by executing Court 
is not valid unless confirmed by Court ap¬ 
pointing such guardian.)! 

(14) Sale by certificated guardian in 
contravention of Section 29 Is voidable and 
not void. A 1929 Pat 202 (205) (DB). 

(15) Where Guardian Court actually 
ordered sale of property of minor by auc¬ 
tioneer. fact that Court passed order on ap¬ 
plication by guardian of minor would not 
detract from the order being an order of 
Court in compliance with which sale was 
in fact effected. A 1960 Punj 630 (632) (DB). 
(A 1924 Lah 48, Dissented from.) 

(16) In granting permission to sell minor’s 
property main consideration should be bene¬ 
fit of minor. Sale of cultivable land be¬ 
longings to minor in anticipation of land ceil¬ 
ing legislation should be allowed if it will be 
for benefit of minor. A I960 Mad 395 
(396); (1960) 2 Mad LJ 89. 

(17) Court can authorise guardian to trans¬ 

fer properties only where such transfer 
when made would be in accordance with 
law. A 1954 Cal 463 (466) (DB). (Since 
under Mxihammadan. law wakf of proper^ 
can be created only by owner himself. Court 
cannot sanction guardian to create wakf of 
minor’s property. ILR (1952) 1 Cal 296. 

Reversed.) 


3. Leases — Clause <b). 

(1) Certified manager cannot create oc- 
apancy tenancy without Court’s permis- 
on. A 1938 Nag 314 (316). 

(2) Where while Court has sanctioned 
lie of property, guardian executes a per- 
lanent lease it must be held that lease w 
tie which has no sanction from Court. A 
)57 Tripura 1 (5). (Lease cannot be sus- 
iined even if it is more beneficial to minor.) 

(3) Surrender of exproprietary holding 
y exproprietary tenant is not transfer 
ithln meaning of S. 29 — Sanction of 
ourt is not required by gua^ian ^ 
mder such holding. A 1927 All 546 (546). 
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SO. Voidability of traiurfers made in contravention of Section 28 or Sec¬ 
tion 29,— A disposal of immovable property by a guardian in contravention 
of either of the two last foregoing sections is voidable at the instance of any 

other person affected thereby. 

[Cf. Succession Act (1925), Section 307 (2> (iii).] 


Section 29 — Note 3 (contd.) 

(4) Guardian can reduce rent payable 
under a lease for term less than five years 
without sanction of Court (1912) 16 Ind Cas 
62 (53) (DB) (Cal). (Obiter.) 

(5) ^ntract entered into by Court for 
minor’s benefit — S. 29 (b) is inapplicable. 
A 1935 Loh 863 (865) (DB). 

(6) Lease of 7 years without sanction was 
upheld as it was embodied in compromise 
sanctioned by Court. (1922) 35 Cal U 206 
(208) (DB). 

(7) Even if assumption, that Court is 
competent to give directions to Collector in 
regard to management of minor’s property 
in his care, is correct it cannot in exercise 
of that power decide rights of third partly 
and give a diretion to Collector which will 
result in arbitrarily depriving third party 
of property in his possession. ILR (1952) 2 
Raj 276 (285) (DB). (Manager appo'nted by 
Collector granting lease — Government 
directing Collector to appoint another as 
manager, cancel lease and take back U-ased 
property — Held it had no power to do so.) 

4. Rights of creditors and alienees. 

(1) Order of Court authorising guardian 
to raise loans — Lender is entitled to trust 
order as regards necessity — Subsequent 
cancellations of order does not make any 
difference. A 1935 Pat 225 (226) (DB) A 
1924 AU 875 (875) (DB) •* A 1928 Pat 
543 (545, 546) (DB) ** A 1927 Mad 233 (235. 
236) (DB). (A 1922 Mad 135 (DB) Not fol‘ 
lowed.) •* A 1936 Lah 946 (956) (DB). 

(2) If Court sanctioning mortgage of 

minor's property to secure a loan does not 
specify rate of interest, lenders are entitle 
only to a reasonable rate of interest. (1908) 
30 AU 188 (190) (DB) •* (1885) 11 Cal 379 

(384) : 12 Ind App 47 (PC). 

(3) Sale by guardian of ward’s properly 
with permission of Court, transfers good 
title to vendee whether guardian is parda- 
nashln lady or otherwise, and mere fact 
that guardian Is female does not raise pre¬ 
sumption of fraud practised on Court — 
Purchaser from such purchaser for con¬ 
sideration is bona fide purchaser for value 
without notice of fraud. A 1914 Cal 319 (320) 
(DB) •• A 1919 Lah 391 (392) : 1919 Pun 
Re No. 73 (DB). 

(4) Where Court gave permission to seU 
an item in order to clear off certain bond 
debts and guardian obtained endorsements 
of discharge but did not file bonds in Court 
BE dlre^d. title of vendee in possession re¬ 
mains unaffected especiaUy where item 
was sold for a higher price than neighbour¬ 
ing items. (1922) 26 Cal WN 2l8 (220, 221) 
(DB). 

(5) Under Mohammedan Law if a minor 
possesses smaU items of a number of pro¬ 
perties, the total Income of which is wholly 
inadequate to meet his expenses, any one 
Item of the property sale proceeds of 


which are sufficient for his maintenance 
can be legitimately transferred by the legal 
guardian and such transfer would be bind¬ 
ing on him. A 1982 All 9 (12) : 1982 UPLT 
(NOC) 17 : 1981 AU WC 669. 

Section 30 

(1) Transaction which contravenes Sec¬ 

tion 28 or Section 29 is only voidable and 
not void. A 1929 Pat 202 (205) (DB) •• A 
1941 Mad 481 (482) (FB) •• A 1925 Bom 320 
(321) (DB) •• A 1942 Nag 12 (14) (DB) 
(1926) 98 Ind Cas 500 (501) (All) ** A 1917 
Cal 235 (236) (DB) A 1916 Lah 285 (286) 
(DB) ** (1911) 8 All LJ 754 (756) A 1928 
All 77 (79) (DB) ** A 1938 Mad 822 (822. 

823) (DB). (Prohibition under Section 29 In¬ 
corporated in order appointing guardian — 
Assignment of mortgage by guardian is still 
voidable and not void.) •* A 1938 Pat 337 
(348) (DB). (Release of minor mortgagee's 
right to minerals underground even if it had 
been done for an inadequate consideration 
is not void.) •* 1933 Mad WN 791 (791) (DB) 
•• A 1930 All 858 (859) (DB) •* A 1929 All 
890 (893) (DB) ** A 1927 Cal 836 (842) (DB) 
•* A 1926 Oudh 88 (92) (DB) ** (1912) 13 Ind 
Cas 594 (594) (Cal) ** A 1918 Lah 360 (1) 
(360) (1912) 16 Cal LJ 537 (538) (DB) ** 

(1903) 25 All 59 (62) (DB) (1899) 22 Mad 
289 (290) (DB) •• A 1925 Cal 1160 (1165) 

(DB). (Minor’s property sold with Court’s 
sanction — Guardian contracting to seU to 
third person before Court’s sanction — Spe¬ 
cific performance cannot be granted as 
against purchaser with Court’s sanction.) 

(2) Transaction made under sanction ob¬ 
tained by fraud is voidable. A 1932 All 108 
(109) (DB). 

[See also A 1926 Oudh 88 (95, 98) (DB) 
(Guardian putting up draft sale deed before 
Court the day preceding date on which sale 
was to come off — Purpose of parties to de¬ 
prive Judge any margin of time to make en¬ 
quiries — Held sanction was obtained 
through fraud.) ** A 1919 Oudh 201 (202).1 

(3) A sanction for a transaction given by 
Judge without enquiry is not one without 
jurisdiction and does not render transaction 
invalid. All that happens in such a case is 
that trans^ion is treated as one without 
requisite sanction and voidable under this 
section. A 1924 Cal 420 (423) (DB). 

fSee also A 1919 Oudh 201 (201) 1 

(4) A transaction which is not in accord 

with terms of the sanction is not protected. 
A 1942 Nag 12 (12) (DB) •* A 1957 Tripura 
1 (5). (Sanction for sale — Grant of perman¬ 
ent lease voidable under section.) •* A 1935 
All 41 (43) •• (1928) 98 Ind Cas POO (501) 
(All) (Alienation of property.) •*' A 1925 
Oudh 237 (238). (Permission to sell in order 
to pay off debt of Rs. 6700 —* Sale for 

Ra. to pay off debts some of which were 
not binding on minor — Sale held invalid) 
•* A 1924 AU 751 (751) (DB). (Sanction for 
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usufructuary mortgage — Simple mortgage 
executed by guardian is voidable.) •• ( 1913 ) 
19 Ind Cas 624 (625) (DB) (Cal). (Mortgage 
in excess of sanction) 

[See also A 1919 Oudh 201 (202).l 

(5) Where sanction directed draft of sale 
to be filed in Court for approval, failure to 
comply with such a condition precedent 
renders sale invalid. A 1928 Oudh 169 (172) 
(DB). 

(6) Unless there is something in order 
granting premission to transfer minor’s pro¬ 
perty casting an obligation on transferee to 
do some act subsequent to execution of deed 
in his favour, failure of guardian to comply 
with subsequent conditions cannot divest the 
title already vested in the transferee. A 1927 
All 631 (032) (DB) •• (1922) 26 Cal WN 218 
(220) (DB). (Permission to sell to discharge 
debts — Condition that guardian should 
produce cndoreements of discharge amounts 
only to a condition subsequent.) 

(7) Transferee from certificated guardian 
must see that conditions of transfer are 
complied with by guardian whether they 
are impossible or not. A 1924 All 474 (475) 
(DB). 

(8) Sanction for alienation of ward’s pro¬ 
perty to certain extent, granted — Lender 
can rely on sanction itself for validity of 
alienation provided he acts bona fide — 
Apart from this even if particular amount 
is not authorised by sanction lender can 
prove legal necessity for that amount. A 
1938 Bom 234 (237, 233) (DB). 

(9) Contract by guardian to sell ward’s 
property, with sanction of the District 
Judge at a price higher than that fixed in 
the sanction is valid and enforceable against 
minor. A 1918 Cal 827 (827) (DB) 

(10) Where guardian sells less than what 

is sanctioned or gives description at foot of 
sale deed of the properties to be constituted 
in fractional share and corresponding to the 
quantity to be sold there is no contravention 
of the permission. A 1926 Oudh 169 (171) 

(DB). 

(11) Where testamentary guardian erected 
two houses on minor’s land with money bor¬ 
rowed and with money taken out of minor’s 
funds and minor on attaining majority pray¬ 
ed for possession after demolishing the 
houses, lower Court’s order allowing the de¬ 
fendant to remain for 45 years on payment 
of a small quit rent amoimting to forced sale 
cannot be upheld A 1928 Lah 90 (91) (DB). 

(12) It is not open to any person dealing 
with a certificated guardian to support an 
unauthorized sale of a minor’s property by 
calling in aid the personal law of the minor. 
An unatuhorised sale by guardian appoint¬ 
ed under Act 40 of 1858. would be voidable 
and not void if made after the repeal of 
that Act. A 1924 Cal 481 (482) <DB). 

(13) Restrictions in Sections 29 and 30 do 
not apply to mere borrowing of money by 
guardian. A 1940 Cal 532 (535) (DB) A 
1960 Pat 271 (279, 280) : 1959 BLJR 769. 

(14) Power of Government to requisition 
minor’s property is not affected by Secs. 27, 
29 and 30 of Guardians and Wards Act A 
1962 Punj 387 (389) : 64 Pun LR 379. 


(15) Loan contracted by legally appointed 
guardian with sanction of District Judge is 
binding on minor, A 1942 Pat 441 (442) 

( 16 ) Judgment-debtor is bound by trans¬ 
fer of minor’s decree by certicated guard- 

sanction. A 1918 Cal 602 (603. 

(17) Where a lease executed by the guar¬ 
dian IS voidable, the same not having been 
executed with the permission of the Court, 
the Court has no power to cancel it in the 
sense that the lease becomes inoperative by 
force of that order. Any question regarding 
the validity of that lease has to be decided 
by a competent Court in a regular suit. A 
19.14 All 1043 (1044). 

(18) An appeal does not lie from an order 
pa.ssed under Section 30. A 1923 All 14 ( 14 ) 
(DB) 

(19) Alienations without court’s sanction 
by certificated guardian are voidable. ILR 
(1972) 2 Cal 243. 

(20) Alienations by certificated guardian, 
not sanctioned by court — Minor need not 
get them set aside by a suit — Suit for par- 
tit?on of the said property indicates his in¬ 
tention to avoid the transactions. ILR (1972) 
2 Cal 243. 

Plea of voidability in defence. 

(21) In a suit to enforce transfer minor 

can exercise the option given to him to re¬ 
sist suit on ground that transfer is not bind¬ 
ing upon him (1919) 52 Ind Cas 137 (137) 

(DB) (UPLR) •• A 1957 Tripura 1 (5, 6). (An 
offer to restore benefit is not a necessary 
condition for raising the plea.) (1912) 16 
Cal LJ 537 (538) (DB) •• (1903) 25 All 59 
(62) (DB) •• (1899) 22 Mad 289 (290) (DB). 

(22) Sale of minor A’s property by guar¬ 
dian to B without Court’s sanction — A'ft 
creditor C filing suit against A to recover 
money — Pending suit C attaching property 

— Held, that B who had perfected his title 
to the property coiild sue for 'declaration 
that property was not liable to attachment, 
A 1977 Mad 263: (1977) 1 Mad LJ 513. 

Liability to restore benefit on avoidance. 

(23) A transaction can be avoided under 
the section by a minor only in the condition 
of his restoring the benefit received. 1933 
Mad WN 791 (791) (DB) •• A 1957 Tripura 
1 (5, 6) •• A 1942 Nag 12 (14) (DB) •• (1926) 
98 Ind Cas 500 (501) (All) •• A 1917 Cal 235 
(236) (DB) •• A 1916 Lah 285 (286) (DB) *• 
(1911) 8 AU LJ 754 (756) •* A 1928 All 77 
(79) (DB) •• A 1929 AU 890 (893) (DB) *• A 
1920 Oudh 53 (55) (DB) (Transaction with 
respect to immovable property — Enforce¬ 
ment against property only is barred -- 
Court can pass money decree against minor.) 
•* (1912) 16 Cal LJ 537 (538) (DB). (Minor 
pleading in defence voidability of transit 

— He must restore benefit received.) 
(1903) 25 AU 59 (62) (DB) (Minor resist^ 
suit must restore benefit received.) ♦♦ (1899) 
22 Mad 289 (290) (DB) (Do.) 

(24) A disposal of immovable property 
made in contravention of Section 28 or 
tion 29 is only voidable by virtue of S. 30 
and it is just that there must be restitution 
of the benefits received before the transac¬ 
tion is set aside. A 1973 SC 2565 (2571) : 1978 

SCD 932 •• ILR (1972) 2 Cal 243. (Avoidance 
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31, Practice uitb respect to permitting transfers under Section 29.— (1) 
Permission to the guardian to do any of the acts mentioned in Section 29 
shall not be granted by the Court except in case of necessity or for an evi¬ 
dent advantage to the ward 


(2) The order granting the permission shall recite the necessity or ad¬ 
vantage, as the case may be, describe the property with respect to which 
the act permitted is to be done, and specify such conditions, if any, as the 
Court may see fit to attach to the permission; and it shall be recorded, 
dated and signed by the Judge of the Court with his own hand, or, when 
from any cause he is prevented from recording the order with his own hand, 
shall be taken down in writing from his dictation and be dated and signed 
by him. 

(3) The Court may in its discretion attach to the pemission the follow¬ 
ing among other conditions, namely:— 

(a) that a sale shall not be completed without the sanction of the Court: 

(b) that a sale shall be made to the highest bidder by public auction, be¬ 
fore the Court or some person specially appointed by the Court for 
that purpose, at a time and place to be specified by the Court, after 


Section 30 (contd.) 

of unauthorised alienations of his property 
by a ward — Ward bound to restore bene¬ 
fits received under the transactions.) 

(25) In a suit by purchaser under a sanc¬ 
tioned sale as against another purchaser 
under a sale without sanction Court can 
pass a decree in favour of former for pos¬ 
session conditional upon his reimbursing the 
latter with purchase money paid by him 
under the sale which was made for the 
benefit of the minor. A 1931 Cal 131 (132). 

(26) Mortgage without sanction cannot be 

enforced against purchaser with sanction, 
but mortgagee is entitled to decree against 
guardian personally. A 1918 Cal 166 (167) 

(DB). 

(27) The words ’’any other person affected 
thereby” in Section 30 do not include cre¬ 
ditor who might be Injuriously affected by 
transfer of property. A 1914 Lah 108 (109) 
(DB). 

(28) If a guardian exceeds the authority 
conferred upon" him by S. 29 of the Act, the 
transfer made In contravention of the said 
section would be voidable at the instance of 
any other person affected thereby. A 1977 
(NOC) 159 (Cal). 

(29) Tenant is a "person affected thereby” 
within Section 30 and disposal of immovable 
property by guardian In contravention of 
Sections 28. 29 is voidable at the instance of 
tenant holding it from guardian. A 1922 All 
45 (46) (FB). 

(30) Where guardian granted a live year^ 
lease, which was approved by the ward and 
his relatives, and duly communicated to 
Court, latter has no Jurisdiction to cancel It 
on application of third party and the lease 
is binding on the ward. A 1930 Lah 1017 
(1018). 

"GuMdian” 

(31) The guardian contemplated In Sec. 30 
is a certifirated g uardian whether he Is 

**A” in the citations 

[VoL 20] 4 A. M. 29 


natural guardian or not. A 1938 All 369 
(371) (DB). 

Section 31 

1. "Shall recite the necessity or advantage”. 

(1) Sanction of District Court to alienation 
by guardian of a minor should recite* neces¬ 
sity for alienation in compliance with Sec¬ 
tion 31 (2). A 1922 Mad 135 (136) (DB). 

(2) It is the duty of Court to which ap¬ 
plication is made under Section 29 for sanc¬ 
tion of the sale of a minor’s property, to 
satisfy itself by enquiry that the transaction 
is necessary and is for minor’s benefit. A 
1924 All 875 (875) (DB) ** A 1925 Cal 1160 
(1165) (DB) ** A 1929 Pat 202 (205) (DB) 

A 1960 Mad 394 (396) : (1960) 2 MLJ 89. 

(Impending land reform legislation fixing 
ceiling of holding — Permission to sell 
minor’s land in excess of ceiling granted.) 

(3) Any person, not necessarily a friend or 
relative of minor, has a right to be heard 
by Court where he is interested in the ap¬ 
plication for sanction. Therefore, where 
guardian after agreeing to lease out minor’s 
property to one person presents an applica¬ 
tion for sanction to lease it out to third per¬ 
son former must be heard by Court when 
he desires it. (1912) 35 Mad 743 (744) (DB). 

(4) Sanction given by a Court is only 
prima facie evidence that sanction Is a good 
one. A 1922 Mad 135 (136) (DB). 

(5) Person advancing money to a guar¬ 
dian is entitled to trust the sanction of the 
Court and is not bound to go behind it and 
enquire as to expediency or necessity of the 
loan unless there is fraud. A 1936 Lah 946 
(956) (DB) •* A 1935 Pat 225 (226) (DB) ♦* 
(1910) 11 Cal LJ 197 (200) •* A 1918 Cal 453 
(455) (DB) •• A 1936 Bom 389 (392) (DB) *• 
A 1927 Lah 665 (666) *• A 1936 All 173 
(175, 176) (DB) •* A 1924 All 673 
(875) (DB) •• A 1925 Cal 1160 (1165) ** A 
1929 Pat 202 (205) (DB). 

(6) Ordinarily transferee has to prove 
family necessity for loan taken by guardian 

stands for AIR 
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such proclamation of the intended sale as the Court, subject to any 
rules made under this Act by the High Court, directs; 

(c) that a lease shall not be made in consideration of a premium or shall 

be made for such term of years and subject to such rents and coven¬ 
ants as the Court directs; 

(d) that the whole or any part of the proceeds of the act permitted shall 

be paid into the Court by the guardian, to be disbursed therefrom or 

to be invested by the Court on prescribed securities or to be otherwise 
disposed of as the Court directs. 

(4) Before granting permission to a guardian to do an act mentioned in 
Section 29, the Court may cause notice of the application for the permis¬ 
sion to be given to any relative or friend of the ward who should, in its 
opinion, receive notice thereof, and shall hear and record the statement of 
any person who appears in opposition to the application. 


Section 31 — Note I (contd.) 
of Hindu minors. When loan has been 
taken with sanction of District Judge, bur¬ 
den shifts and minors have to show that 
it is not binding upon them. A 1935 All 41 
(42, 43) •• 1982 TLNJ 206 (208) (DB) (Mad). 
(Order of the Court permitting sanction for 
the sale of the property by the guardian is 
not conclusive either on the existence of the 
debt or its binding character.) •« A 1962 
Mad 267 (272) : (1962) 2 Mad LJ 241 (FB). 
(Effect of order under Section 31 will not 
merely be to shift burden of proof from 
alienee to minor, but in absence of other cir¬ 
cumstances putting alienee on notice of in¬ 
firmities attaching to the transaction will 
support the alienation on the basis of alienee 
having made proper enquiries before ob¬ 
taining transfer. A 1922 Mad 135, Overruled.) 

(7) Order granting sanction can be attack¬ 
ed for non-compliance with Section 31 (2). 
A 1925 Oudh 237 (2.38) : 27 Oudh Cas 284 *• 
A 1973 SC 2565 (2571). (Will appointing 
mother as guardian of minor children — 
Existence of will and curb on her powers of 
alienation not disclosed to Court which 
granted sanction for alienation — Sanction 
cannot be regarded as‘valid under S. 31 (2).) 

(8) Order passed bv a Court 'in violation 
of procedure laid down in S. 31 (2). how¬ 
ever mandatory, relates merely to the form 
of the order and cannot be treated as a 
nullity. Omission to follow such rules of 
procedure can amount to no more than a 
mere irregularity or a material irregularity 
in the circumstances of a particular case. A 
1925 Oudh 633 (635) •• A 1957 Tripura 1 (5). 
(Order passed without following procedure 
in Section 31 is not without jurisdiction and 
nullity. Only effect of such order will be that 
transferee will not be entitled to protection 
under it.) •• A 1928 Pat 543 (547) (DB) •• A 
1936 Bom 389 (393) (DB) •• A 1924 Cal 420 
(423) (DB) ***A 1927 Lah 665 (666). (Sec. 31 
(2) is not mandatory in the sense that there 
must be strict compliance with its terms.) 
•• A 1924 All 875 (876) (DB) •• A 1926 Oudh 
88 (99) (DB). (Judge’s endorsement of merely 
the word “approved” with his initials on 
the draft sale deed does not amount to a per¬ 
mission.) •• (1909) 12 Oudh Cas 78 (81) (DB). 
(Permission not stating necessity is no valid 
permission.) ** A 1920 Oudh 11 (2) (12) : 23 
Oudh Cas 762. (Sub-section (2) of Section 31 
is mandatory and not merely directory.) 


(9) Order granting permission to mortgage 
minor’s property is good though It does not 
recite the particulars mentioned in Sec. 31 

• if application for permission contains those 
particulars and the permission was not ob¬ 
tained by fraud. (1910) U Cal LJ 197 (200). 

(10) Absence of enquiry before according 
sanction does not vitiate a bargain. All that 
would result from the remissness of the 
Judge is that the sanction will not bar re¬ 
opening of transaction. A 1929 Oudh 354 
(357) (DB) •• A 1924 Cal 420 (423) (DB). 

[See also A 1938 Oudh 65 (68) (DB). (Sec¬ 
tion 31 of the Act does not make any en¬ 
quiry by the District Judge essential.)! 

rSee however A 1926 Oudh 88 (94) (DB). 
(Order passed without enquiry Is without 
jurisdiction — Transaction put through 
under order is nullity.)! 

(11) Guardian by Court — Lease of 
minor’s land — Security bond in favour of 
minor hypothecating immovable property — 
Court can assign bond to minor on attain¬ 
ing majority — Registration is not neces¬ 
sary. A 1935 Lah 863 (864) (DB). 


(12) Even if a Court has given sanction 
under Sections 29 and 31 (1), it is not be¬ 
yond power of that Court to intervene and 
stop that sale if it finds it would be detri¬ 
mental to the ward’s interest. Legislature 
does not intend that a Court should give 
unfettered power to a guardian to sell an 
estate without fixing at least an approxi¬ 
mate price. A 1915 Lah 356 (358) : 1915 Pun 
Re No. 109 (DB). 

rSee however A 1918 All 94 (95) (DB). 

(District Judge giving an uncondltion^ 
sanction to a sale of a minor’s property by 
a guardian cannot after Its execution and 
registration order a re-sale thereof.! 

(13) The scheme of the Act is meant to 
protect and upkeep the interest and welfare 
of the minor both as to his person and pro¬ 
perty. Any action on the part of the guar¬ 
dian which is likely to affect adversely the 
interest of the minor, should not be pre¬ 
served on the ground of any techincality 
under law. The District Judge, held, could, 
under inherent powers, revise his previoitf 
order granting pennission to mother to sell 
property of minor on an application of re¬ 
view made by uncle of minor to whom 
notice as contemplated by S. 31 was not 
given. A 1971 Him Pra 25 (27) : 1971 Sim 
LJ (HP) 218. 
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32. Variation of powers of guardian of property appointed or declared 
by the Court,— Where a guardian of the property of a ward has been ap¬ 
pointed or declared by the Court and such guardian is not the Collector, the 
Court may, from time to time, by order, define, restrict or extend his 
powers with respect to the property of the ward in such manner and to 
such extent as it may consider to be for the advantage of the ward and 
consistent with the law to which the ward is subject. 


33. Right of guardian so appointed or declared to apply to the Court 
for opinion in management of property of ward.— (1) A guardian appointed 
or declared by the Court may apply by petition to the Court which appoint¬ 
ed or declared him for its opinion, advice or direction on any present ques¬ 
tion respecting the management or administration of the property of his 
ward, 

(2) If the Court considers the question to be proper for summary dis¬ 
posal, it shall cause a copy of the petition to be served on, and the hear¬ 
ing thereof may be attended by, such of the persons interested in the appli¬ 
cation as the Court thinks fit. 

(3) The guardian stating in good faith the facts in the petition and act¬ 
ing upon the opinion, advice or direction given by the Court shall be deem¬ 
ed, so far as regards his own responsibility, to have performed his duty as 
guardian in the subject-matter of the application. 

OBJECTS AND REASONS 


’'The principal object of the section is to 
protect the guardian who states in good 
faith the facts and acts upon the opinion, 

Section 31 — Note 1 (contd.) 

(14) Where petition by guardian to pell 
property is dismissed as not pressed. Court 
has no jurisdiction to restore it only be¬ 
cause intending purchaser applied for being 
impleaded as respondent and sought an 
order of Court for sale of the property 
against the will of guardian. Such order 
amounts to a suo motu direction to sell 
minor’s property for exclusive advantage of 
the intending purchaser and is invalid. A 
1973 Mad 148 (150 to 152) : (1973) 1 Mad LJ 

57 . 

(15) A guardian sold property under au¬ 
thority derived from District Judge. A com¬ 
petent Court subsequently declared that au¬ 
thority as invalid — Held that the transac¬ 
tion failed — Apart from any covenant 
personally binding the guardian, guardian 
was not personally liable for damages to 
the vendee. A 1934 All 645 (648) (DB). 

Appeal and revision 

(16) Order fixing amount of marri^e ex¬ 
penses of ward is apparently under Sec. 31 
(3) (d) and bo not appealable. A 1928 All 301 

(301) (DB). . 

(17) Order which permits guardian to 
enter into a transaction with little or no en- 
Quiry as to whether it Is in the Interests of 
the minor is liable to be set aside in revi¬ 
sion. A 1952 Assam 44 (44) (DB). (There Is 
material irregularity In the exercise of juris- 
dicUo^ In the case.) 


advice or direction given by the Court.”— 
Law Commission 83rd Report para. 7.34. 




Section 32 


(1) Court Is entitled to suspend a guar¬ 
dian under Section 32 Inasmuch as suspen¬ 
sion in effect amounts only to a total re¬ 


striction of powers of guardian. A 1918 Cal 
633 (634) (DB). 

(2) Exercise of powers over guardians 
should be kept within limits provided by 
law and should not be arbitrary. Necessary 
enquiries ought to be held in the manner 
provided by law before action is taken. A 
1937 Cal 424 (425) (DB). 

Section 33 

(1) There is no p^ibition against guar¬ 
dian’s referring a dispute to arbitration. 
But when minor’s property is in dispute, it 
is most prudent and reasonable for guar¬ 
dian to take opinion, advice or direction of 
District Judge under Section 33. A 1931 All 
307 (309) (DB). 

(2) Section 33 cannot be construed as con¬ 
ferring a power on Court to direct delivery 
of possession of property in possession of 
strangers, which are not admitted to be the 
properties of the minor, simply on a uriina 
fdci6 satisfBction of titte of the minor to 
such property. A 1952 Mad 79 (80) (DB) 

A 1949 Nag 130 .(131). (Death of minor — 
landlord dispossessing guardian of property 
of occupancy holding belonging to 
Court cannot order him to deliver back me 
property to the guardian.) •• ILR (1967) 2 
Punj 418 (428). (Any opinion, advice or 
direction that Guardian Court can give 
under Section 33 can only be on any ques¬ 
tion respecting management or administra¬ 
tion of property of ward —; Dilution for 
payment of money to guardian of ward Is 

outside scope of Section 33.) 

(3) Court has no disposing power over 
minor’s property under management of law- 
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34. Obligations «n guardian c>£ property appointed or declared by the 
Court. Where a guardian of the property of a ward has been appointed or 
declared by the Court and such guardian is not the Collector, he shall,— 

(a) if so required by the Court, give a bond, as nearly as may be in the 
prescribed form, to the Judge of the Court to ensure for the benefit 
of the Judge for the time being, with or without sureties, as may be 
prescribed, engaging duly to account for what he may receive in re¬ 
spect of the property of the ward; 

(b) if so required by the Court, deliver to the Court, within six months 
from the date of his appointment or declaration by the Court, or 
within such other time as the Court directs, a statement of the imr 
movable property belonging to the ward, of the money and other mov¬ 
able property which he has received on behalf of the ward up to the 
date of delivering the statement, and of the debts due on that date 
to or from the ward; 


Section 33 (conid.) 

ful guardian. Court may give advice to 
guardian under S. 33 or make order under 
S. 43 regulating the conduct or proceeding 
of the guardian. A 1934 All 1043 (1044). 

(4) Five years’ lease agreed to by minor 
and his relatives and duly communicated to 
Court cannot be set aside and a fresh auc¬ 
tion ordered at instance of third party. 
High Court can interfere in revision. A 
1930 Lah 1017 (1018). 

(5) Sanction given by Court only raises 
statutory presumption of a faithful perfor¬ 
mance by a guardian of a duty cast upon 
him and protects him as regards his own 
liability either under his bond or in general 
to the Court or as against the minor. It 
does not impose any liability on minor 
where none existed. A 1932 Bom 460 (462). 
(Certificated guardian executing promis¬ 
sory note in his own name and on the face 
of it for him.self with sanction of Court 
under section — Pro note does not bind 
minor.) 

(6) Where on an application under the 
section seeking opinion on filing of a suit 
Court finds that suit is not frivolous it must 
give directions to guardian as to how he 
should proceed and sanction the necessary 
funds. It is only when it comes to conclu¬ 
sion that suit is frivolous and ftot to the 
interest of the minor that it can dismiss 
application and leave it to guardian to 
pursue the claim at his own risk. A 1955 
Mad 549 (550). 

(7) Where husband appointed as guard¬ 
ian applied for leave to sue set aside an 
award and decree made at instance of his 
wife’s guardian before marriage on ground 
of fraud or collusion and Court dismissed 
his application; Held, such an order was not 
one under S. 43 and was not appealable, 
but was apparently in proceedings under 
S. 33. and husband could institute suit at 
his own risk and would not be entitled to 
indemnity. A 1928 All 259 (260) (DB). 

SECTIO>J 34 — SYNOPSIS 

1. Security — Clause (a). 

2. Accounts — Clause (c). 

3. Payment of balance due — Cl. (d).^ 

4. Maintenance, education etc., of minor 

— Clause (c). 


1. Security — Clause (a). 

(1) Section 34 is not mandatory. It does 
not make it obligatory for security to be 
furnished in all cases in which guardian 
has been appointed or declared. A 1945 
Bom 243 (246) (DB) *• 1947-2 Mad LJ 344 
(347). (Property guardian — Section does 
not insist on taking security of immoveable 
properties in all 'cases.) 

(2) Order appointing person as guardian 
of minor’s property, conditional on his 
furnishing security is not invalid. Section 
does not require that order of appointment 
should in all cases be made before order 
of security or that if it is made simul¬ 
taneously, it should not be made condi¬ 
tional. A 1945 Bom 243 (247) (DB) •* A 19a0 
Lah 497 (499, 500) (FB). 

iBut see A 1927 Mad 36 (36) (FB).1 

(3) Order appointing person as guardian 
of property and directing him to furnish 
security does not become operative until 
security is put in. A 1924 Lah 313 (314). 
(But is a complete order for purpose of ap¬ 
peal.) 

(4) Where person has li^en appointed 
guardian of minor subject to his furnishing 
security and he fails to furnish security 
within certain period he nevertheless ren¬ 
ders himself liable to penalty provided for 
in S. 45. A 1919 AU 387 (387) (DB). 

(5) District Judge can supersede a guard¬ 
ian when he does not furnish security 
within fixed time. 1913 Pun LR No. 192 
page 660 (661) *• A 1924 Lah 313 (314). 

(6) Order requiring security for an 
amount based on value of minor’s property 
and not on annual income thereof con¬ 
travenes statutory provisions. A 1949 Pesh 
18 (18) 

(7) A security from guardian in the sum 
of Rs. 1,000 was held sufficient where even 
on statement of party opposing appolntmem 
income of minors was only one-sixth share 
of net annual income of Rs. 600 or 700 from 
lands and about Rs. 100 per quarts from 
house property. 1947 Rang LR 107 (118). 

(8) Court is an obligee under bond ex¬ 
ecuted by sureties under S. 34 (a) and can 
alone sue on bond in absence of a^I^- 
ment in due form of law. A 1919 Mad 432 
(433) (DB). (Where there has been no oraer 
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(c) if so required by the Court, exhibit his accounts in the Court at such 
times and in such form as the Court from time to time directs; 

(d) if so required by the Court, pay into the Court at such time as the 
Court directs the balance due from him on those accounts, or so much 
thereof as the Court directs; and 

(e) apply for the maintenance, education and advancement of the ward 
and of such persons as are dependent on him, and for the celebration 
of ceremonies to which the ward or any of those persons may be a 
party, such portion of the income of the property of the ward as the 
Court from time to time directs, and, if the Court so directs, the 

whole or any part of that property. 

[Cf. Trusts Act (1882), Sections 12, 19.] 



Section 34 — Note 1 (contd.) 
of Court directing guardian to exhibit ac¬ 
counts, to pay or apply balance found due 
under S. 34, clauses (b) to (e) there is no 
breach of conditions of bond and suit on 
bond assigned by Court is not maintain¬ 
able.) . . , 

(9) Obiter — Loss of the guardian s bond 

Is no impediment to its assignment by 
Court. A 1919 Mad 432 (433) (DB). 

(10) Question whether security bond 
created a charge on properties mentioned 
in its schedule has to be determined on us 
own language and without reference to any 
antecedent orders of Court. 1947-2 Mad LJ 

344 (350). . 

(11) Section is. in no sense exhaustive of 

the iurisdiction of High Courts to m^c 
orders for giving security in guardianship 
matters and leaves untouched powers of 
Court to make conditional orders under the 
Letters Patent. A 1945 Bom 243 (246) (DB). 

(12) Bond given by guardian falls under 
Art. 57, Stamp Act and not under Sch. II. 
Art. 8 of Court-fees Act. A 1940 Bom 275 
(275) (SB). 

2. Accounts — Clause <c). 

fl) District Judge who has appointed 
gudtdian and directed him to Ale accounts 
has to look into those accounts from time 
to time during minority but when minor 
has attained majority there is no obliga¬ 
tion on him to review accounts or uuect 
guardian to render accounts afresh. A 1917 
All 305 (306) (DB). (District Judge has 

power to direct ex-guardian to hand over 
possession of all papers and accounts to 
ex-minor who can take such steiK as ad¬ 
vised.) *• A 1952 Nag 135 (138) (DB). (In¬ 
vestigation by Judge into accounts sub¬ 
mitted by guardian is only a summary ir.- 
vegtigation of management of guardian.) 

(2) The filing of accounts under S. 34 (c) 
does not relieve guardian of his liability to 
account to ward. A 1952 Nag 135 (136) (DB) 
*• A 1919 Oudh 271 (271) (DB). 

(3) An application by a minor after at¬ 
taining majority for scrutiny of accounte 
submitted by discharged guardian does he 
under S. 34. A 1927 Mad 1136 (1137). 

&. Pasfment of balance due — Clause (d). 
(1) Act does not contemplate a detailed 
f enqulxy into matter of accounts. A 1936 All 

'"^( 2 )^ CmafSn order payment by guardian 
Of balance due on accounts only as exhibit¬ 


ed by him and not on basis of accounts as 
may be discovered after elaborate investiga¬ 
tion by Court. A 1916 Cal 459 (462) (DB) 
** A 1952 Mad 498 (499, 500). (Order of 
District Judge calling upon guardian to 
bring certain amounts said to belong to 
estate of minor is not an order under S. 34 
(d) but under S. 43 and is appealable under 
S. 47.) •• A 1952 Nag 135 (136) (DB) ** A 
1950 Mad 506 (507) ** A 1926 Mad 977 (978) 
(DB) •• A 1930 Lah 420 (421) ** A 1926 Mad 
478 (479. 480) (DB) ** A 1930 Sind 43 (45) : 
24 Sind LR 180 (DB). (Expression "balance 
due from him on those accounts" does not 
mean sum which Court finds on an enquiry 
held by it to be due.) 

[But see A 1942 Pat 422 (424) (DB). (A 
guardian or an ex-guardian can be directed 
to bring in money which is due from him 
upon a proper scrutiny of accounts and 
not only so much of money as he admits to 

have been due from him.) •* A 1928 Pat 

255 (259) (DB) A 1933 Lah 484 (485) •* 

A 1924 All 593 (595) (DB). (It is duty of 

Court to decide what is balance due and 
guardian’s version is not final.)! 

(3) There is no provision of law which 
allows a Court to require guardian to pay 
into Court a fixed sum at stated interval 
without regard to question whether this is 
in excess of balance shown on the guard¬ 
ian’s account or is within it. A 1935 Lah 
931 (932). 

<4) A guardian leased to his brother-in- 
law a plot of land belonging to minor but 
It was found that lessee wag merely a be- 
namidar for guardian. In these circumstan¬ 
ces it was held that minor’s claim for lease 
money could be enforced against guardian 
In his capacity as such, in a summary 
manner, only if he had exhibited an ac¬ 
count on basis of which money was found 
to be due from him. Where he has filed no 
accounts claim could be enforced only on 
basis of a contract or a quasi contract 
through a regular suit. A 1932 Lah 272 (272, 
273). 

(5) Court under S. 34 can compel guard¬ 
ian to produce only such cash as he would 
have had if he had followed Court’s direc¬ 
tions. A 1926 Mad 825 (826) (DB). 

(6) Where petition against guardian states 
that certain amount Is due from him and 
Court finds that exact amount due is dif¬ 
ferent, it can record a definite ^ finding as 
to exact amovmt due from guardian. A 1936 
Pat 447 (449). 
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I34A. Power to award remuneration for auditing accounts.— When ac¬ 
counts are exhibited by a guardian of the property of a ward in pursuance 
of a requisition made under clause (c) of Section 34 or otherwise, the Court 
may appoint a person to audit the accounts, and may direct that remunera¬ 
tion for the work be paid out of the income of the property.] 

[a] Inserted by the Guardians and Wards (Amendment) Act, 1929 (XVII of 
1929), S. 2. 


Section 34 — Note 3 (contd.) 

(7) Court has no power to attach pro¬ 
perty of guardian or his surety for the pur¬ 
pose of realising the balance. S. 35 pro¬ 
vides remedy for realisation of amount due 
from the guardian. Ample powers are also 
given under S. 45 to District Judge. A 1923 
Lah 506 (506). 

(8) Order under S. 34 (d). which is final 
under S. 48, directing guardian to pay a 
certain sum of money as balance due from 
him is not appealable but it would be open 
to examination by High Court on revision 
side. A 1923 Lah 89 (89) *• A 1921 Lah 377 
(378}. 

(9) There is no provision in the Act or 
rules framed under Act making a guardian 
liable for interest in respect of sums re¬ 
tained by him over and above what he was 
permitted by Court. A 1950 Mad 506 (507). 

(10) Guardian who is spending more than 
income of ward’s estate upon ward is not 
entitled to recover excess personally from 
ward. Accounts filed by guardian into 
Court and checked by it are presumed to 
be correct. A 1918 Oudh 322 (323). 

(11) Court has no jurisdiction to issue 
distress warrant on minor for recovery of 

sum due by him to ex-guardian. A 1937 
Cal 422 (423). 

U2) Clause (d) of S. 34, contemplates two 
things: (1) that there is requisition for sub- 

accounts against guardan; and 

(2) that as a result of scrutiny of accounts, 
he was held to be in possession of money 
due from him to the ward. Unless second 
condition also, is present, any order requir¬ 
ing him to make deposit will itself be bad. 
A 1960 All 527 (528). 

4. Maintenance, education etc., of minor — 

Clause (e). 

(1) It Is after guardian has been appointed 

that Court assumes jurisdiction over pro¬ 
perty of minor and can then give direction 
under S. 34 (e). Even with consent of 

counsel for applicant for guardianship, a 
guardianship Court does not get jurisdic¬ 
tion to expend monies belonging to minor 
until it has first decided that a guardian 
should be appointed. A 1951 Punj 300 (302). 

(2) When appointing a guardian for es¬ 
tate of a minor Court should direct guard¬ 
ian to file an inventory in Court, and 
should allow maximum sum for mainten¬ 
ance, education and advancement of minor 
which sum should never be exceeded with¬ 
out leave of Court (1911) 10 Ind Cas 243 
(243) (DB) (All). 

(3) A guardian appointed under the Act 
Is incompetent to borrow money for purpose 


of marriage of ward, or his sister who de- 

without permission of Court. 
A 1931 Oudh 403 (404). '-wuri. 

(4) Application of guardian for order for 
payment of money in hands of third person 

of Tn\nor Court has no, 
jurisdiction under Act to pass such an 
order. (1913) 36 Mad 39 (45) (DB). (Hence 
order is revisable.) 


(5) Court cannot order a parent or any- 

or^ else to pay school bills of minors but 
where parties were before Court and par¬ 
ties were justified in consenting to Court 
making an order, which was within its 
ordinary jurisdiction, order was held to be 
® order. A 1939 Bom 367 (368) (DB). 

(6) Order under S. 34. Cl. (e) directing 
guardian to pay to another person is not an 
order under S. 2 (14). Civil P. C.. and is 

® decree. A 1918 Mad 389 

(390) (DB). 


appeal lies from an order under 
5. 34 fixing the amount to be applied for 
the maintenance, education and advance¬ 
ment of the ward and persons depending 
on him. A 1915 Mad 1148 (1149) (DB). 

(8) Orders passed under S. 34 (e) are 
temporary, subject to cancellation or revi¬ 
sion by Court. Once the minor attains majo¬ 
rity, Court is functus officio and the late 
ward is empowered to vary or cancel the 
orders. A 1936 Pesh 34 (35) (DB) •• A 1935 
Pesh 174 (175) : 37 Cri LJ 197. i 

Section 34-A 


(1) Section 34-A does not contemplate 
more than audit. Auditor has no power to 
decide questions of liability or whether 
guardian has or has not made advances to 
estate. His duty is to prepare balance- 
sheet and draw at^ntion to suspicious 
feature. Balance sheet, however, has to 
be drawn on accounts submitted by guar¬ 
dian. A 1944 Mad 397 (397, 398) (DB). 

(2) SMtion 43 read with Section 34 of 
the Act impliedly provides for expenditure 
over getting accounts audited by Examiner 
of Local Accounts and Jiew Section 34-A 
added by Act 17 of 1929 has been made, with 
object of making express provision in ^at 
regard. A 1030 Pat 384 (385) (DB). 

(3) Necessary expenditure from capital 
is not income and therefore no audit fee can 
be charged on it. A 1943 Oudh 384 (385). 

(4) Order of District Judge fixing re¬ 
muneration of auditor appointed by him 
under Section 34-A, can be revised by High 
Court especially when such order is based i 
on erroneous construction of Rules framed 
by High Court tmder Section 50 of Act. A 
1949 AU 117 (118, 119) (DB). 
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35. Suit against guardian where administration-bond was 
Where a guardian appointed or declared by the Court has given a bond 
duly to account for what he may receive in respect of the property of his 
ward, the Court may. on application made by petition and on being satisfied 

that the engagement of the bond has not been kept, and upon 
to security, or providing that any money received be paid into the Court, 
or otherwise as the Court thinks fit, assign the bond to some proper person 
who shall thereupon be entitled to sue on the bond 

the bond had been originally given to h m instead of to the ^ 

Court, and shall be entitled to recover thereon, as trustee for the ward, 

respect of any breach thereof. 


section 35 

(1) Guardian or his representatives are 
liable to account, if it is established that 
property of minor had passed mto hands 

of guardian and thence into 
j-gpi-Qsentatives. A 1920 Bom 166 (167. 168) 

^^(21 Remedy against guardian who has not 
properly accounted for property received by 
him is the one provided in this section. A 
1952 Mad 498 (499). 

(3) On application under Act for dis¬ 
charge of guardian. Court has no power to 
enauire into correctness of account sub¬ 
mitted by guardian and compel him to pay 
amount found due by This can be 

done only by suit under Ss. 35 and 36. A 
1932 Lah 306 (307). 

Court is authorised to assign bond to 
some proper person who is to sue Suardian 
or surety to realize due amount. A 1932 All 

Surety bond by guardian and surety 
is to be enforced not by issuing execution 
under S. 141. Civil P. C. but by assigning 
it and enabling the assignee to sue. A 1927 

Sind 262 (262) (DB) , cm.; 

(6) The procedure laid down in o. 143, 

Civil P. C. is not applicable to case of surety 
under Act S 145 deals with something 
'^ore ih^n mere mode of trial m pending 
proceeding, and confers substantive right 
ot making person, who is not party to 
ing suit, to be made party to it and to be 
amenable to jurisdiction of Court m execu 
tion proceedings. It cannot be therefore ex¬ 
tended to apply to 

bonds given in favour of Og) 

ings other than suits. A 1926 Sind 35 (.ju; 

Section 35 is general in its terms- and 
asS^rlnt of aeculty bond can made 
both before and after ward has attainea 

TlAt CdS ‘ca,'5g4 

fS94) 

(R\ Court is obligee under bonds executed 
by suretti under I. 34 (a) and it can alone 
sue on them when Wiere has be«n no as¬ 
signment of bonds in aTOordance with due 

form of law. A 1919 Mad «2 (433) (DB). 

(9) Suit filed under this B^tion against 
cjnretv before the assignment ol sure^ bond 
to^the plaintiff is not maintainable because 

Ihere i> no cause 

plaintiff as on date of suit. A 1943 Pat 218 

ao) ^PMyer for assignment of surety b^d 
i— Order of Court that '’Prayer is allowed 


amounts to assignment. A 1943 Pat 218 

(223) (DB). ^ c, o= • 

(11) .Assignment contemplatod by S. 36 is 

to enforce liability which has accrued and 
the assignee, therefore, does not get mere 
right to sue and when liability is also 
secured by charge of immovable 
charge is also a.ssigned along with liability. 
The assignee, under terms of S. 35. is en¬ 
titled to enforce liability and charge as if 
bond has been executed in his favour. A 
1938 Mad 829 (831) (DB). 

(12) In suit to recover liquidated sum of 
money due upon bond, extent of guardian’s 
liability need not first be ascertained. A 
1936 Mad 953 (954). 

(13) In suit upon security bond executed 
under Act decree can be passed against 
surety even though there was no Previous 
order of District Judge fixing his liability. 
The words 'bahukum apne’ in surety bond 
executed in favour of District Judge do not 
necessarily mean that parties contemplated 
that decision of District Judge as to amount 
should be final as between parties. A 1932 
All 177 (177) (DB). 

(14) During A’s minority. Court appointed 
B as manager of A’s property with C as 
B’s surety. A. on attaining majority took 
over estate from B and called upon B to 
account. A also appointed B as manager 
on fixed salary for some years but he did 
not render account even during that period. 
A taking over assignment of bond by B, 
filed suit against B and C. B died pending 
suit and his legal representatives were join¬ 
ed as defendants. It was held that suit 
could proceed against representatives of B, 
and that there was only forbearance on 
part of A not amounting to any contract 
of discharge of surety and hence surety C 
was also liable. (1913) 17 Cal WN 695 (698) 
(DB). 

(15) In case of bonds which are assignee 
there must be proof of failure on part of 
guardian to obey specified order of Court 
to exhibit accounts or to pay or apply 
balance found due as directed, else suit 
must fail. A 1919 Mad 432 (434) (DB). 

(16) If, on perusal of accounts, Court has 
reason to think that at least in respect of 
some moneys received in respect of property 
of ward they have not been duly accounted 
for. it is reasonable to hold that there is 
ground for being satisfied that engagement 
has not been kept up, and though, to be 
satisfied that the engagement of bond has 
not been kept up, Court has to make some 
kind of prima facie enquiry, ward should 
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\vL ^ where administration-bond was not taken — 

bond 1 appointed or declared by the Court has not given a 

bond as aforesaid, any person, with the leave of the Court, may af next 

friend, at^ny tjme during the continuance of the minority of thJward and 

ra-fn r?i! ^^oresaid, institute a suit against the guardian, or in 

dHn f -^tjainst his representative, for an account of what the ^ar- 

fn T ‘he ward, and may reSler 

in the silt, as trustee for the ward, such amount as may be found to be 

payable by the guardian or his representative, as the caL may be 

(2) The provisions of sub-section (1) shall, so far as they relate to a 

rndp''S”r-^ -f subject to the provisions of Section 440 of the 

Code of Civil Procedure as amended by this Act.® 

fa] See now the Code of Civil Procedure, 1908 (V of 1908), O. 32, Rr. I and 4(2). 

37. Genern! liability of guardian as trustee— Nothing in either of the 
two last foregoing sections shall be construed* to deprive a ward or his re¬ 
presentative of any remedy against his guardian, or the representative of the 
guardian, wluch, not being expressly prodded in either of those sections any 


Section 3.S (could.) 
not be referred to regular suit for purpose 
of satisfying Court that engagement has not 
been kept up. A 1928 Mad 545 (546) (DB). 

(17) No appeal lies from order passed by 
Distrirt Judge under this section declining 
to assign bond. However. District Judge can 
in his discretion assign bond to proper per¬ 
son in event of death of guardian or of 
ward. (1906) 30 Bom 164 (167) (DB). 

(18) Remedies by suit contemplated by 
Ss. 35 and 36 are consistent with remedies 
provided for by S. 45. A 1924 All 593 (596) 
(DB). 

Section 36 

(1) Remedy against guardian who has 
not properly accounted for amounts re¬ 
ceived by him is one provided in tois sec¬ 
tion. A 1952 Mad 498 (499) •• A 1952 Nag 
135 (136). 

( 2 ) Minor can sue legal representative of 
guardian who has died without rendering 
accounts. A 1918 Lah 119 (120) : 1918 Pun 
Re No. 55 (DB) *• A 1934 Lah 410 (411). 
(Minor’s compromise with one of the legal 
representatives does not deprive them of 
their right to bring suit against the other 
representatives.) 

(3) Where defendant was appointed mana¬ 
ger of plaintiff’s property during his mino¬ 
rity. suit by latter after attaining majority 
against manager for accounts might, if 
manager died pending suit, be proceeded 
with against his heir. (1913) 17 Cal WN 695 
(696) (DB). 

(4) Suit against guardian under S. 36 is 
maintainable though leave of Court is ob¬ 
tained subsequently. A 1920 Bom 134 (135) 
(DB). 

(5) Article 89, Limitation Act, does not 
apply to suit by ward against guardian for 
rendition of, accounts as guardian is not 
agent of ward and relationship between 
them is in nature of a fiduciary relationship. 
Tq such a suit, article applicable is Art 120. 

A 1943 Pat 218 (226) (DB).' 

^ •• (6) This section. does not provide for 
institution .of suit for rendition of acebunts 
against representatives of deceased guardian 


majority. A 1955 All 417 

(41o) (DB)* 

(7) The section has no application to a 
suit by a minor against the guardian and 
consequently, the leave of the court which 

ill® guardian is not necessary. A 
1976 Mad 235 (238) : (1976) 1 Mad LJ 217. 

Section 37 

(1) Guardian of property appointed under 
« L*® trustee within meaning of S. 3 

cf Trusts Act and consequently he is not a- 
person in whom property of ward is vested 
for specific purpose within meaning of S. 10. 
Limitation Act. A 1949 Nag 235 (240) (DB). 
(He is however trustee within S. 2 (11) of 
Limitation Act.) •• A 1937 Bom 334 (336) 
(DB). (Suit by minors for account against 
gua^ian, filed more than three years after 
attaining majority — Guardian not being 
express trustee S. 10, Limitation Act does 
not apply and suit is, therefore, time-bar¬ 
red.) 

(2) Remedy can be sought under this sec- 
tion against guardian who has not properly 
accounted for amounts received by him. A 
1952 Nag 135 (136). 

(3) Agreement by guardian with mother 
of his ward that, in consideration of ward 
being allowed to manage estate himself, 
guardian would be indemnified against any 
suit for rendition of accounts is not bind¬ 
ing on ward. A 1919 Oudh 271 (271) (DB). 

(4) Not taking steps to obtain possession 
of minor’s property by guardian is wilful 
default and neglect on his part and Court 
Is entitled to pass decree for account on 
that footing. A 1921 Pat 166 (170) a 6 Pat 
LJ 273 (DB). 

(5) Where guardian of property of a 
minor deposited minor’s money in his own 
firm and omitted to give proper accounts 
and subsequently, after death of guardian, 
firm was adjudicated insolvent owing to 
speculation of other persons : Held, as 
omission of guardian to invest minor’s pro¬ 
perty in trust securities as directed by S. 20 
Trusts Act, 1882 , and omission to file pro¬ 
per, accounts was main cause of loss .caused 
to minor, both guardian and his surety' 
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other beneficiary or his representative would have against his trustee or the 

representative of the trustee. 

OBJECTS AND REASONS 

"Section 37 deals with the general liabi- which, not being expressly provided in 
utv +ho ILrdian as trustee The princi- either S. 35 or S. 3fi, would be legally avail- 
Dal oblert fs to save of the'^ ward able against a trustee or . representative of 

OT Wa^representatWe to pursue any remedy the trustee."-Law Commission. 83rd Report, 
against the guardian or his representative para. 7.4R. 

Termination of guardianship 

38. Right of survivorship among joint guardians.— On the death of ono 
of two or more joint guardians, the guardianship continues to the survivor 
or surivors until a further appointment is made by the Court. 

39. Removal of guardian— The Court may. on the application of 
any person interested, or of its own motion, remove a guardian appomled 
or declared by the Court, or a guardian appointed by will or other mstru 
ment, for any of the following causes, namely;— 

(a) for abuse of his trust; 

(b) for continued failure to perform the duties of his trust; 

(c) for incapacity to perform the duties of his trust 

(d) for ill-treatment, or neglect to take proper care, of his ward: 

(e) for contumacious disregard of any provision of <his Act or of 
order of the Court; 

ffl for conviction of an offence implying, in the opinion of the Court a 
defect of character which unfits him to be the guardian of his ward, 

(a) for having an interest adverse to the faithful performance of his duties; 

(h) for ceasing to reside virithin the local limits of the jurisdiction of the 
Court; __ 


anj; 


Section 37 (contd.) . a 

were liable for loss sustamed by mmor. a 

1932 Sind 181 (183). 

(6) This section does not provide for 
Institution of suit for rendition of accounts 

against representatives of deceas^ iq«*^^All 
on minors attaining majority. A 1955 All 

417 (418) (DB). 

SECTION 39 — SYNOPSIS 

1. Scope and applicability. 

2. Persons entitled to apply* 

3. "Other instrument.” 

4. Abuse ot trust — Clause (a>. 

5« Failure to 'perform duties of trust ~ 

6. Incapacity to perform duties of 

— Clause (c). ... , _ 

7 , ni-trcatmcnt or neglect of minor — 

Clause (d). . 

5. Contumacious disregard of the Act or 

order of Court -- Clause (e). 

9. Adverse interest of guardian ci. |g|. 

10. Ceasing to reside within jurisdiction of 

(jourt Clause (h). 

11. Cessation of guardianship under per¬ 

son^ law — Clause (!)• 

12. Notice to guardian. 

1. Scope and applicability. 

(1) S. 39. Is wider in its scope than S. 43 
In'that it applies not only to ^ardian 
pointed or declared by Court but also to 


guardian appointed by will or other instru¬ 
ment. A 1936 Mad 843 (844) (DB). 

(2) Proper remedy, in a case where ob¬ 
jector applies to revise a previous ex parte 
order appointing one guardian and makes 
certain allegations against the latter, is 
under S. 39. A 1926 Cal 1193 (1194, 1195) 

^(^) Power to remove guardian of ward’s 
woD^rtv ^ Powsr is District Juds® 
not in ordinary Civil Court. A 1978 Cal 525 
(528) : 82 Cal WN 880. 

(4) Hindu minor — Mother inclined to 
Christianity and likely to become a convert 

__ Proper course is to apply under the Act 

for removal of motb'^r from guardianship — 
Writ of Habeas Corpus not proper remedy. 
A 1928 Mad 1087 (1087) : 29 Cri LJ 1048. 

(5) Guardian can be removed only for one 
or more of the reasons specified in section 
and not otherwise. Therefore guardian can¬ 
not be removed on ground that minor who 
is sufficiently old has expressed a preference 
for another person over the guardian. A 
1936 Mad 695 (695) (DB). 

(6) Guardian declared as such under S. 7 
cannot be removed without a finding of 
incompetency on any of -the grounds speci¬ 
fied in S. 3tt (1909) 11 Bom LR 348 (349, 350) 

(DB). ' ^ 

(7) Where party against whom order ap¬ 
pointing guardian has been passed, brings 


"A” In the citations stands far AIR 
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(0 m the cabe of a guardian of the property, for bankruptcy or insolvency; 

(j) by reason of the guardianship of the guardian ceasing, or being liable 
to cease, under the law to which the minor is subject: 

Provided that a guardian appointed by will or other instrument, whether 
he has been declared under this Act or not, shall not be removed— 

(a) for the cause mentioned in clause (g) unless the adverse interest ac¬ 
crued after the death of the person who appointed him, or it is shown 
that that person made and maintained the appointment in ignorance of 
the existence of the adverse interest, or 

(b) for the cause mentioned in clause (h) unless such guardian has taken 
up such a residence as, in the opinion of the Court, renders it imprac¬ 
ticable for him to discharge the functions of guardian. 

OBJECTS AND REASONS 

**We have followed the Guardianship of on the same grounds as a guardian atv 
Infants Act. 1886 (49 and 50 Viet. C. 27) in pointed by the Court’*—S ^ r 
making a te.stamcntary guardian removable ... 


Section 39 — Note 1 (eontd.) 

In fresh evidence with a view to set aside 
the order in the interest of the minor the 
Court should hear and record such evi¬ 
dence before making order. A 1931 Cal 59 
(60) (DB). (Court’s action in dismissing the 
application without hearing the evidence 
is irregular.) 

(8) Where application has been made to 
remove guardian under S. 39 with a prayer 
that applicant should be appointed guard¬ 
ian, legal disability of applicant under his 
personal law cannot be allowed to permit 
retention of guardian who is otherwise 
found to be incompetent or undesirable 
under S. 39. In such contingency Court’s 
discretionary powers are not to be circum¬ 
scribed by personal law of the parties. A 
1925 Oudh 623 (623) : 28 Oudh Cas 172. 

(9) Where guardian has been already 
functioning under a will, Court cannot ap¬ 
point another until the guardian so func¬ 
tioning has been removed under S. 39. (1939) 
41 Pun LR 12 (13, 14). 

(10) Until proceedings for removal under 
K. 39 are taken. Court must assist guardian 
in discharge of his duties and must see that 
minors remain in his custody. A 1927 Lah 
266 (268). (The reason that guardian is too 
weak to keep minors is wholly insufficient 
to refuse relief to him under S. 25.) 

(11) When appointment, as such, of guard¬ 
ian is not set aside on appeal for illegality 
or otherwise his removal under S. 39 does 
not prevent extension of minority from 18 
to 21 years under S. 3 of the Indian Majo¬ 
rity Act. A 1933 Lah 600 (601), 

(12) Res judicata under S. 11, Civil P. C., 
does not operate as such in respect of orders 
In a guardianship matter. But principle ap¬ 
plies all the same independently to such 
orders inasmuch as duly appointed guardian 
is not to be called upon to resist successive 
applications for his or her removal based on 
the same set of facts each time. A 1922 All 
540 (541) (DB). 

(13) Section 39 does not apply to guardian 
not validly appointed. Such guardian is 
only a trespasser in the eye of law and ac¬ 
tion against him as such should be taken 
independently of this Act and not under 


(1913) 21 Ind Cas 848 (851) (DB) 

(Mad). 

^ 239 (241) (DB). 

(Where testator had no power to appoint 
guardian of property, will executed by him 
need not and could not be set aside under 
this section.)! 

(14) Though there is no express prohibi¬ 
tion in the Act against appointing a person 
not resident within the jurisdiction of the 
Court, in view of S. 39 (h). normally, the 
Court should not appoint as guardian a 
person residing out of its jurisdiction, be¬ 
cause over such person the Court cannot 
exercise its proper and effective control. 
1979 Raj LW 396 (400). 

(15) Where on an application for removal 
of guardian from guardianship of ward’s 
property on ground of remarriage of ward, 
the District Judge refused to remove him 
and directed the applicant to agitate the 
question of remarriage of ward in a civil 
suit and to take appropriate steps for stay¬ 
ing the hands of guardian from dealing 
with ward’s property. but the applicant, 
without moving the High Court against 
that order and without approaching the 
District Judge to reconsider the matter 
filed a suit for declaration of title and 
possession. 

Held, that the suit was not maintainable 
without removal of guardian from guard¬ 
ianship of ward’s property by District 
Judge’s order. A 1978 Cal 525 (528) : 82 Cal 
WN 880. 

2. Persons entitled to apply. 

(1) Term ’any person interested’ in S. 39 
is very wide. Fact that the person comes 
within terms of S. 8. is quite sufflclMit to 
make him personally interested within 
meaning of S. 39, and would not make him 
any the less a person interested merely be¬ 
cause he is at enmity with guardian. A 
1939 Cal 626 (827) (DB). 

(2) When person interested In minor files 
petition for removal of guardian and same 
person objects to accounts filed by guard¬ 
ian, enquiry of accounts held by Court is 
not defective because any person interested 
in the minor has locus standi under S. 39 
to act in the matter of removal of guard¬ 
ian. A 1936 Pat 447 (449). 
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Section 39 (contd.) 

3. "Other instrument.” 

(1) Language of the section requires that 
v/ord "instrument” should be confined to 
instruments ejusdem generis with will. A 
decree of a Civil Court appointing or declar¬ 
ing guardian is not an instrument in this 
sense. (1894) 18 Bom 375 (377) (DB) ** A 
1918 Mad 420 (420, 421) (DB). 

(2) Consent decree is not instrument. A 

1965 Mad 368 (370) : (1966) 1 Mad LJ 175 

(DB). 

4. Abuse of trust — Clause (a). 

(1) Failure of guardian to deposit minor s 

money in Court despite order of Court to do 
so and purchasing property for himself out 
of such money as well as advancing loans 
out of such money to private parties and 
that too to persons of doubtful credits are 
actions that would entail guardian s ^- 
moval under S. 39. A 1925 Lah 375 (375, 

376) 

(2) Removal of de facto guardian for mal¬ 

administration — Extensive alienations 
without approval of iudicial authority 
Removal of guardian iust^ed under Sec¬ 
tion 39 (g). A 1965 Mad 368 (370, 371) . 

(1966) 1 Mad LJ 175 (DB). 

5. Failure to perform duties of trust — 

Clause (b) 

(1) It is duty of guardian to have ao* 
counts maintained by at least employing 
somebody else for this purpose when he is 
incapable of performing this duty himself. 
Failure to do so is good ground for his re¬ 
moval. A 1930 Sind 14 (15) (DB). 

(2) Where on his order of appointment 
District Judge directed guardian to furnish 
security for Rs. 10,000 which he did not 
comply with, second order of District Judge 
rccitine the default, and allowing any one 
to apply to be appointed tantamounts to re¬ 
moval of guardian under S. 39 (b). A 1924 

^^(3) guardian appointed with stipula¬ 
tions to furnish security, cannot be 
lor failure to give the same, while the 
amount and time within which it was to 
be filed had not been specified in oraer. 
1898 Pun Re No. 7. page H (H)* 

6 . Incapacity to perform duties of trust — 

Clause (c). 

(1) A guardian who is ignorant of affairs 

of minor’s estate and is dependent entirely 
upon others for management of estate 
should be removed from on 

the ground of incompetence. A 1931 cal 10.4 

103 (DB). 

(2) Omission or inability to keep accounts 

Is a serious default, illiteracy which is a bar 
to performance of such an impotent duty 
of trust amounts to incapacity under S. 39 
(c) justifying guardian’s re^vai there¬ 
under. A 1930 Sind 14 (15) . , 

(3) Where father who is appointed guard¬ 
ian of person and property of his tninor 
son has precarious means of livelihood, 
this circumstance together with ms 
other acts of omission and commission to 
the detriment of minor’s welfare would 

^ Vemoval. (1913) 11 All LJ 209 

^^U) after the court found that the 

SppdlanVi toiother’s) Interest was adverse 


to that of the minor, that ehc has misused 
the trust reposed in her and that she was 
not capable of discharging the trust reposed 
in her, the order for return of the proper¬ 
ties with accounts was a consequential one, 
which the court had inherent iurisdiction to 
pass. A 1975 Pat 83 (93) : ILR (1975) 54 

Pat 245 (DB). 

7. Ill-Ircatment or neglect of minor — 

Clause (d). 

(1) Where father who is appointed guard¬ 
ian of person and property of minor takes 
another wife, has precarious means of live¬ 
lihood and neglects minor’s education, he 
should be removed from his guardianship 
under this section. (1913) 11 All LJ 209 (211) 
(DB). 

(2) Where testamentary guardian has 
taken no interest in minor and has neglect¬ 
ed performance of his duties as such and 
has allowed estate to deteriorate, it would 
be duty of Court to remove him under Sec¬ 
tion 39 and to appoint a new guardian in¬ 
stead. Paramount consideration for decision 
of Court in such cases is welfare of minor. 
A 1927 Lah 876 (877). 

(3) Where minor’s estate is in bod con¬ 
dition, Court should, on removing guardian, 
appoint new guardian or make some other 
provision for adequate protection of minor's 
estate. A 1931 Cal 102 (103) (DB). 

8. Contumacious disregard of the Act or 

order of Court — Clause (e). 

(1) Where opposite party obtained his ap¬ 
pointment as guardian by concealing real 
facts as to other near relations of minor and 
thus practising fraud on Court, that is con¬ 
tumacious disregard of the provisions of 
Section 10 (e) of the Act, and application for 
discharge of opposite party on that ground 
clearly falls within purview of Section 39, • 
clause (e). A 1957 Pat 720 (722). 

(2) An omission to carry out order under 
Section 34 (e) by guardian is not made 
punishable under penalty provided in Sec¬ 
tion 45 and order levying such penalty on 
guardian under S. 45 is ultra vires. Only 
remedy in such cases is under S. 39 (e). 1912 
Pun LR No. 137, p. 422 (422). 

(3) Where guardian evades orders of 
Ckjurt to deposit minor’s money in Court he 
makes himself liable to removal under this 
section. A 1925 Lah 375 (375, 376). 

(4) Where on his order of appointment 
District Judge directs guardian to furnish 
security but guardian fails to do so, second 
order of District Judge reciting this default 
and allowing any one else to apply for ap¬ 
pointment of guardian tantamounts to re¬ 
moval of guardian on the ground that guar¬ 
dian has contumaciously disregarded order 
of Court. A 1924 Lah 313 (314). 

(5) Failure by guardian to comply with 
terms of his appointment justifies his re¬ 
moval by Court under Section 39 (e). 1913 

LR No. 164, p. 554 (555). 

(6) A near relation in charge of the minor 
is the first person to be cited amongst the 
near relations. A guardian can doubtless be 
removed for concealing real fact? as to the 
near relations of the minor as also the fact 
of the minor’s ordinary residence and fo? 


i 
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40. Discharge o£ guardian.— ( 1 ) If a guardian appointed or declared by 
the Court desires to resign his office, he may apply to the Court to be dis¬ 
charged. 

(2) If the Court finds that there is sufficient reason for the application 
it shall discharge him, and if the guardian making the application is the 


Section 39 — Note 8 (contd.) 
concealing the fact of an earlier application 
being filed in some different Court, as it 
would amount to contumacious disregard of 
the provisions of Section 10 <1) (a), (d), (e) 
and (g) attracting the provisions of Sec¬ 
tion 39 (e). A 1975 Pat 83 (89, 90) : ILR 

(1975) 54 Pat 245 (DB). 

n. Adverse interest of guardian — 

Clause (g) 

( 1 ) Where guardian claims interest ad¬ 
verse to estate of minor under a will alleg¬ 
ed to have been executed by deceased father 
of minor, (a circumstance suppressed from 
the Court at the time of hig appointment 
as guardian), there is proper ground for 
his removal, A 1925 Lah 375 (375, 376). 

(2) Where father who is appointed guard¬ 
ian of pG)\son and property of minor lays 
claims to his minor son’s money he should 
be removed from guardianship. (1913) 11 All 
LJ 209 (211) (DB). 

(3) Guardian of property — Uncle, whose 
interests ore adverse to those of the minor, 
cannot be appointed in preference to mother 
or grandmother simply because disputes 
would arise if he is not appointed. (1936) 8 
Lah LJ 201 £205). 

10. Ceasing to reside within jurisdiction of 

Court — Clause (h). 

( 1 ) Power of Court under Section 39 to 

remove guardian who is not residing in the 
district within which property is situated is 
discretionary and it cannot reasonably be 
inferred therefrom that applicant must 
necessarily be a resident of the district in 
which property is situated. A 1942 Lah 162 
(162) •• A 1940 Pesh 14 (15) (DB) A 1937 
Lah 797 (798) •• A 1933 All 780 (781, 782, 

783) (DB) *• A 1925 Nag 224 (224). 

(2) Section 39 (h) only means that in 

certain cases ceasing to live within jurisdic¬ 
tion of Court which made the order of 
appointment or declaration, may be a 
ground for removal of guardian from his 
office. The main consideration, however, is 
what is to the best interest of minor. By 
this test such non-residence may also per¬ 
haps be condoned if other conditions are 
fulfilled by guardian in the interests of 
minor’s welfare. A 1933 All 780 (781, 782, 

783). (Observations in A 1914 All 541 
held obiter.) ** (1913) 11 All LJ 209 (211) 

(DB). 

(3) Where person residing outside juris¬ 
diction of Court is appointed guardian of 
minor, he cannot be removed from such 
guardianship subsequently, under Sec. 39 
(h). on ground that he does not live within 
jurisdiction of Court. 1912 Pun LR No. 174, 
p. 561 (561). 

(4) Section 39 (h), gives Court a discre¬ 
tion with regard to question of removing 
guardian for ceasing to reside within Juris¬ 
diction of Court. But if guardian is ex¬ 
pressly authorised by order of Court to re¬ 



move minor from jurisdiction of Court 
guardian should not be removed on this 
ground. A 1951 Cal 205 (206) (DB). 


11. Cessation of guardianship under personal 

law — Clause (j). 

(1) Widow appointed as testamentary 
guardian does not become legally disquali¬ 
fied by remarriage to continue to be guard¬ 
ian. 1913 Pun LR No. 47, p. 179 (181). 

(2) Guardianship of a Hindu widow over 
her infant children does not come under 
xope and mischief of S. 39 (j) merely by 
her remarriage either by custom or under 
the Hindu Widow’s Remarriage Act. Even 
then her removal or continuance as guard¬ 
ian is left to discretion of Court to be ex¬ 
ercised mainly from point of view of wel¬ 
fare of minors is concerned. (1911) 38 Cal 
862 (875) (DB) ‘‘A 1951 Madh B 96 (97). 

(3) Fact that Mohammedan mother ap¬ 
pointed by Court as guardian of both person 
and property of her minor children, remar¬ 
ries a stranger not within the prohibited 
degrees is no reason for her removal from 
guardianship. A 1951 Cal 205 (206) (DB). 

(4) That second husband of guardian 

mother is living in same house where guar¬ 
dian mother and minor live, is no ground for 
removal of guardian. A 1922 All 540 (541) 

(DB). 


(5) Where, under the personal law of 
minor right of Hizanat of Muslim minor girl 
ceases on divorced mother marrying a 
second husband it is sufficient ground for 
her removal from guardianship of minor. A 
1952 Mad 280 (283). 

(8) Where joint family con.sists solely of 
minors and guardian is appointed for all of 
them attainment of age of majo¬ 
rity by any one of minors 
terminate the guardianship. A 1951 Mad 792 
(792) (DB). (The minor on attainment of 
majority will ipso facto become entitled to 
resume the properties as natural guardian 
of other minor members.) 

12. Notice to guardian. 

(1) Notice must be given to guardian of 
grounds on which he is sought to be remov¬ 
ed. A 1929 Nag 176 (176) •• A 1915 Cal 152 
(153) (DB). 

(2) A rule must be issued to show cause 
why a guardian should not be removed for 
reasons noted in the section when Court of 
its own motion seeks to remove him or her 
under Section 39. Order removing guardian 
without issuing the rule as aforesaid is bad 
in law and unsustainable. (1910) 12 Cal LJ 
322 (323) (DB). 

(3) Before ordering removal of guardian 
he must be given opportunity to rebut 
charges or d^end his conduct. A 1916 C“ 
459 (461) (DB). 

Section 40 

(1) Where guardian of both person and 
property of nSnor Is removed In pursuai^ 
of his resignation and at time of sudi tt* 
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Collector and the «[State Government] approves of his applying to rh-:- 
charged. the Court shall in any case discharge him. 

[a] Substituted for "Provincial Governmenl” by A. L. O., lflr>0. 

41. Cessation of authority of guardian.— (1) The powers of a guardian 
of the person cease— 

(a) by his death, removal or discharge; 

(b) by the Court of Wards assuming superintendence of the person of I ho 
ward; 


(c) by the ward ceasing to be a minor; 

(d) in the case of a female ward, by her marriage to a husband who is 
not unfit to be guardian of her person or, if the guardian was appomlod 
or declared by the Court, by her marriage to a husband who is not, in 

the opinion of the Court, so unfit; or - 

(e) in the case of a ward whose father was unfit to be guardian of the 
^ nerson of the ward, by the father ceasing to be so or, if the fathei 

was deemed by the Court to be so unfit, by his ceasing to be so in 

the opinion of the Court. 


Section 40 (contd.) 

moval ward has not ^o^ipletcd his t\\enty 

first year appointment of ^142 

is immediately necessary. A I93fi Lan 

(142), 

(21 On application under Act for the dis¬ 
charge of guardian. Court no power to 
enquire into correctness of 

mitted by guardian ^ can be 

amount found due hy Court. This can be 

done only by suit under Sections 3S and 
36. A 1932 Lah 306 (307). 

SECTION 41 — SYNOPSIS 

1. Cessation of guardianship. 

2. Sub'section (3) — Scope and applicabi¬ 

lity* ««« 

3. Property of ward in P?®session or 

trol of guardian or his representative. 

4. Accounts in guardian’s or his represen¬ 

tative’s possession. 

5. Order of discharge. 

6 . 'Fraud*. 

7. Appeal or revision. 

1. Cessation of guardianship. 

(1) When natural guardian stands remov¬ 
ed by implication under Section 7 (2) ms 
powers cease under section m same 
manner as powers of other kin^ of 
SIS? do when they are expressly removed 
under Section 39. A 1946 Cal 272 (283, 284. 
285) : ILR (1946) 1 Cal 259 (DB). 

(2) Wife forfeiting right of inheritance to 
her husband on account of having murdered 
him — Any transfer of property she 

vJm not be valid - Court has power under 
S. 41 to direct her or her representative for 

deUverlng pr^erty of ®(NOC)^61^ 

appointed under S. 7. 1980 UPLT (NUi..) ox. 

1979 All CJ 416 (417). ^ . 

(3) Guardianship ceases automatically ori 

minor attaining majority. No order by the 
Court is necessary for deciding him “apor 
where Court accept Jhe fact 9* 
attained majority. A 1934 AU. 406 (414) . 56 
All 766 (FB) •• (1982) 2 SCC^176 ^ A 19B4 
Mad li (12) : (1963) 2 MLJ 229. (Ward at¬ 
tains majority on completion of 21 years and 
^ IB years.) 


(4) Even though death of ward is not one 
of contingencies expressly specified in this 
section as bringing about the cessation of 
guardianship the principle of Clause (1) (c) 
operates towards the same result. A 1925 
Sind 269 (269, 270) (DB) ** A 1919 Mad 255 
(256) (DB). 

(5) Where ,ioint Hindu family consists ot 
coparceners who are all minors and Court 
appoints guardian of property for that group 
as a whole, guardianship ceases to be opera¬ 
tive as soon as one of coparceners attains 
maiority. A 1951 Mad 792 (792) (DB) ** A 
1958 Mys 92 (93) : ILR (1958) Mys 171 (DB). 
(Before handing over propei'ty to adult co¬ 
parcener the Court can take adequate secu¬ 
rity from him and can also impose condition 
forbidding alienation of property without 

its sanction.) , • . 

(6) Marriage of a female ward does not 

put end to the powers of a guardian of the 
Droperty either natural, testamentary or ap¬ 
pointed by Court. A 1948 Mad 155 (157) t 

ILR (1948) Mad 351 (DB) ** A 1978 Cal 525 
(527) : 82 Cal WN 880. 

2. Sub-section (3) — Scope and applicability. 

(1) 'Guardian’ includes guardians appoint¬ 
ed under will or similar instruments and 
they also come within the scope of Sec. 41 
(3). A 1934 Oudh 392 (395) ; 35 Cri LJ 1108. 

(2) "Guardian" as defined in Section 4 (2) 

includes de facto guardian also and Sec¬ 
tion 41 (3) applies to him- A 1938 Nag 399 
(400). (Penalty under Section 45 (1) (c) for 
default of guardian to comply with requisi¬ 
tion under this section, also applies.) * A 
1978 Bom 190 (194). (A 1964 Ker 269. Dis¬ 
sented from.) •• ILR (1956) Nag 742 (746) 

(DB) *• A 1954 AU 690 (690) •* A 1919 Mad 
189 (189) (DB). 

(3) The remedy of party claiming adverse¬ 
ly to minor lies in regular suit. They can¬ 
not invoke power of Court under sub-sec¬ 
tion (3) to compel guardian to deliver pro¬ 
perty because that power can be exercised 
bv Court only in favour of minor to protect 
his interest. A 1922 Nag 266 (267) : 18 Nag 
LR 184. 

(See also A 1952 Ajmer 30 (2) (31). (Seve¬ 
ral minors under guardianship of one 
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(2) The powers of a guardian of the property cease- 
fa) by his death, removal or discharge; 

wardr'cr superintendence of the property of 

(c) by tlie ward ceasing to be a minor. 

(3) When for any cause the powers of a guardian cease thp 

require him or, if he is dead, his representativf to deliver ’as U d^recIsZ 
n possession or control belonging to the ward or any accounts 

ward propertroHe 

^ delivered the property or accounts as required by the 

regards ^anWra'^idT h discharged from his liabilities save as 

regards any fraud which may subsequently be discovered. 


Section 41 — Note 2 (confd.) 

One of the minors appointed guardian of the 
rest on his attaining majority — Court 
ordering ex guardian to deposit cash and 
properties in his possession inclusive of 
those admitted by him with direction that 
the guardian may have any dispute decided 
in regular suit — Held, order was right.)] 

(4) Section « (3) does not apply to guar- 
dian appoint^ under one of the old Acts 

'^ben such guardian¬ 
ship had ceased before this Act came into 
force. (1893) 17 Bom 566 (568, 569) (DB). 

(5) Section 41 (3) does not require final 
or conclusive adjudication on rights of par- 

contained in an order under 
ballon 41 (3) in no way confers absolute 
title on person to whom the property is de- 
hvered. Question of title is not concluded by 

Section 41 (3). Persons 
aggrieved by order can have their rights es- 

3. Property of ward in possession or control 
Of guaraian or his representative. 

(1) On termination of guardianship Court 
can order guardian to deliver property of 

mS?***!” A 1919 Cal 833 (834) 

(DB) •• A 1952 Aimer 30 (2) (31). 

f^) Pebvery of possession of properties by 
can only be ordered after removal 

interests of minor. A 

^be coparceners of a 
joint Hindu family becomes guardian of 
family pr(^rty by reason of his attaining 
majority, Court is bound to hand over fami¬ 
ly property to such coparcener but before 
handing over possession of property Court 
can take adequate security from him. A 
1958 Mys 92 (93) : ILR (1958) Mys 171 (DB). 
|But see A 1951 Mad 792 (792) (DB).] 

(4) Court has jurisdiction even after the 
death of ward to direct guardian to hand 
over property to whomsoever it directs. 
Courts can determine to whom property 
should be delivered. A 1944 Nag 334 (335) j 
ILR (1944) Nag 528 (DB) ** A 1950 Mad 574 
(575) •* (1934) Mad WN 1294 (1295) (DB). 
(Can give possession to receiver.) ** A 1928 
Lah 495 (495, 496) : 10 Lah 127 (DB). (Such 
jurisdiction is exercisable under summary 
provisions of this Act and not necessarily 
oy regular suit by parties concerned.) •* A 


1919 Mad 255 (256) (DB). (Can direct de- 
livery to minor’s heirs.) 

^ Sind 269 (269. 270) 

ilni. *be Court should 

generally direct guardian to deliver nro- 

Court or to some person produc- 
ing a heirship certificate though in rare 

with 

interests of possible claimants 

suarajiteed.) A 1919 AU 52 

bo jurisdiction to 

movables, cash and docu¬ 
ments to his widow.)] 

is functus officio after death of minor and 
parties must litigate in ordinary tribunals.)] 

iK under this section 

whViJ delivery of only such property 

which is in actual possession of the ex- 
guardian or his legal representative and not 
property which has gone out of their pos- 

control. A 1930 Sind 43 (45, 48) 
pB) •• A 1919 Cal 833 (834) (DB). (Guar- 
dian spending money for necessities of minor 
though ^thout permission of Court cannot 
be ordered to repay.) 

(6) Property must be in actual possession 
or control of guardian. It is not sufficient 
If the property is one in re.spect of which 
he may be made legally responsible by a 
principle of law. (1909) 11 Bom LR 190 (195) 
(DB). (Guardian cannot be made liable for 
money lost by gumasta employed by him.) •• 
A 1934 Cal 520 (524) (DB). 

(7) Court can entertain under Sec. 41 ap¬ 
plication of ward seeking relief by way of 
delivery of specific properties. This will 
hold good even where such specific proper¬ 
ties are alleged to have been converted into 
some other form. A 1934 Cal 520 (521) (DB). 

(8) Where guardian sets up a case that 
certain properties were made over to waM 
on her attaining majority, and that she be¬ 
ing pardanashin and illiterate lady gave 
rweipt therefor under her thumb-impres¬ 
sion, burden lies on guardian to prove that 
ward understood the transaction. A 1934 
Cal 520 (522) (DB). 

4. Accounts in guardian’s or his represen¬ 
tative’s possession. 

(1) Only those accounts which exist and 
are available with guardian or his re¬ 
presentatives should be handed over whe¬ 
ther they are correct or not. A 1930 Sind 
43 (45, 48) (DB) •• 1911 Pun LR No. 78. p.331 
(334). (Accounts not maintained — Legal re-^ 
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42. Appointment of successor to gunrdinn dead, discliarged or removed.— 

When a guardian appointed or declared by the Court is discharged, or, 
under the law to which the ward is subject, ceases to be entitled to act, or 
when any such guardian or a guardian appointed hy will or other instru¬ 
ment is removed or dies, the Court, <*f its own motion or on application 
under Chapter 11. may, if the ward is .still a minor, appoint or declare an¬ 
other guardian of his person or property, or both, as the case may be. 


Section 41 — Note 4 (contd.) 
presentatives cannot be required to produce 
non-existent accounts or to prepare an ac¬ 
count from out of their memory of transac¬ 
tions or facts.) 

(2) Section 41 (3) does not authorise 
order for rendering accounts after guardian¬ 
ship has terminated. A 1919 Cal 833 (834) 
(DB) •* A 1955 All 417 (419) (DB). 

[But see A 1949 Nag 235 (240) : ILR 

(1948) Nag 794 (DB). (Sub-section (3) does 
not bar filing of suit, which is in essence 
suit for accounts, against legal representa¬ 
tives of guardian.)! 

(3) Court can also order investigation of 
accounts under Section 41 (3) before dis¬ 
charge under Section 41 (4). A 1926 Mad 419 
(419). 

(4) Court must, order inquiry where ward 
is not satisfied with guardian’s accounts and 
should not suggest remedy by way of sepa¬ 
rate suit. A 1940 Rang 246 (247) (DB). 

(5) Act contemplates only summary inves¬ 
tigation into the accounts submitted by 
guardian under Sections 34 (c) (d) and 41 

(3) and (4). Court cannot compel guardian 
to pay to Court any sum found due from 
guardian after enquiry into the accounts 
under Section 41 (,3) and (4). A 1936 All 179 
(180. 181) : 58 All 721 (DB) •* A 1931 Lah 
68 (69). (Finding as to exact amount due 
will bind neither guardian nor his legal re¬ 
presentatives.) 

fBut see A 1938 Pat 398 (399).1 


5. Order of discharge. 

(1) Prbvision of sub-section (4) Is not 

mandatory. The Court if It thinks after 
perusal of accounts submitted and hearing 
parties that the accounts are correct, may 
discharge guardian or refuse to do so. It is 
also not bound to certify correctness of the 
accounts produced. A 1926 Mad 977 (977, 

978) : 50 Mad 80 (DB). 

(2) Order terminating guardianship must 

expressly state that it is under S. 41 (4). to 
have effect of order of discharge. A 1921 
Pat 160 ( 168 , 169) : 6 Pat LJ 273 (DB). (Ter¬ 
mination of guardianship by Court on ap¬ 
plication for removal of guardian and rendi¬ 
tion of accounts — Removal without ex¬ 
press mention of section under which Court 
acted is not necessarily discharge under 
Section 41 (4).) •• A 1918 Lah 221 (223) : 

1918 Pun Re No. 25 *• (1912) 15 Cal LJ 07 
(59) (DB). 

(3) Order of discharge apart from reliev¬ 
ing the guardian of all his statutory liabi¬ 
lities relieves him also of his general law 
liability to account except in respect of 
fraud committed by him. A 1936 Mad 868 
(889, 870). (Ward has no right of suit for ac¬ 
counts except in respect of fraud.) 

(4) When minor attains majority and 
guardian had been discharged. Court has no 


jurisdiction to hold enquiry as tn the 
amount due. Minor has to proceed by way 
of a suit. A 1926 Mad 977 (977) ; 50 Mad 80 
(DBl A 1938 Mad 347 (348) : ILR (1938) 
Mad 6fi7 (FB). 

(5) Suit lies against guardian's son or 
surety for accounts where there has been 
no order of discharge. (19221 87 Ind Cas 935 
(935) (Lah) •* 1972 (2) Sim LJ (HP) 16 
(DB). (Remedy under S. 41 (3) is not avail¬ 
able when there is a dispute as to whether 
the Collector as guardian was guilty of 
negligence.) 

(6) When succeeding guardian has not in¬ 
spected accounts of previous one as no notice 
was taken to him for same and no order of 
di.'icharge under Section 41 (4) was passed, 
suit for account would lie against former 
guardian. (1907) 34 Cal 211 (214) (DB). 

(7) Court can give discharge to guardian 
if ward agrees on attaining majority; other¬ 
wise, discharge must stand over till suit of 
the ward for rendition of accounts is decid¬ 
ed. A 1952 Nag 135 (136) : ILR (1952) Nag 
650 (DB). 

6. 'Fraud*. 

(1) Liability of guardian to make good loss 
to property occasioned by his fraud con¬ 
tinues after discharge. A 1925 All 457 (457) 
(DB). 

(2) Allowing ward’s money to remain 
with banker without interest cannot be con¬ 
strued as a fraud. (1909) 33 Bom 419 (422) 
(DB). (Nor is it to be treated as common 
law liability) 

7. Appeal or revision. 

(1) No appeal lies frewn order under Sec¬ 
tion 41 (3). (1926) 96 Ind Cas 173 (173) (Lah) 
•• A 1935 Lah 931 (933). (Condition fixing 
periodical payment is not requisition under 
Section 41.) 

(2) Order discharging guardian cannot be 
challenged in revision. A 1938 Mad 347 
(348) : ILR (1938) Mad 667 (FB). 

Section 42 

(1) Section 42 applies only where guar¬ 
dian is properly removed. A 1915 Cal 152 
(152) (DB). 

(2) Section 42 distinctly contemplates ap¬ 
pointment of persons who have neither made 
any application themselves, nor whose 
names are mentioned in application made 
under Section 8 of Act. Object of Act is to 
safeguard interest of minor and not merely 
to decide claims of rival applicants inter 
se. (1909) 3 Sind LR 115 (117) (DB). 

(3) Order appointing guardian under Sec¬ 

tion 42 is appealable under Section 47 since 
i* is supposed to be passed in exercise of 
powers conferred by Sec. 7. (1913) 7 Sind 

LR 90 (91) (DB). 
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CHAPTER IV 


SUPPLEMENTAL PROVISIONS 

43. Orders fnr regulating fondurt or proceedings of euardianQ 
enforcement of .hose orders.- fl) The Court may. on the apSon of “y 
person interested or nf Us own motion, make an order regulating the 
duct or proceedings of any guardian appointed or declared by the Court. 

..n.ufj giiardians than one of a ^ard. and they are 

unable to agree upon a question afTecting his welfare, any of them mav 
apply .0 the court for its direction, and the Court may make such order 
respectmg the matter in difference as it thinks fit, 

(3) Except where it appears that the object of making an order under 
^ub-section (I) or sub-section (2) would be defeated by the delay the 

fo^rr of ^PPHcation there¬ 

for or of the intention of the Court to make it. as the case may be, to be 

®ub s;c^^n (I), to the guardian or, in a case under 

wUb-section (2), to the guardian who has not made the application. 


SECTION 43 — SYNOPSIS 

1. Scope and applicability. 

2. Sub-section ( 1 ) — General. 

3. Rc^'iilating conduct or proceedings of. 

guardian. 

4. Ward’s marriage. 

5. Penalties for disobedience — Sub-sec* 

tiOD (-1). 

1. Scope and applicability. 

(1) Order dismi.ssing application by guar¬ 
dian for filing suit against an award is not 
one under Section 43. A 1928 All 259 (260) : 
50 All 535 (DB). 

(2) Distress warrant against minor tc re¬ 
cover sum due to ex guardian cannot be 
issued under Section 43 as such proceedings 
are not within scope of this section or any 
other section of Act. A 1937 Cal 422 (423). 

(3) Section 43 read with Section 34 im¬ 
pliedly provides for expenditure over get¬ 
ting accounts of guardian officially audited 
even before Section 34-A was added. A 
1930 Pat 384 (2) (385) (DB). 

2. Sub-section (1) — General. 

(1) Applicability of Section 43 (1) is ex¬ 
pressly confined to guardians appointed or 
declared by Court. A 1936 Mad 843 (844) 
(DB). (Section 39 applies to guardians under 
will or other instruments and there¬ 
fore is, wider in scope.) •• A 1924 Mad 302 
(902). (Order passed against de jfa^o guard¬ 
ian to return the jewels which were alleged 
to be on person of minor while ho was in 
his custody, to guardian appointed by 
Court is without jurisdiction.) (1910) 6 
Ind Cas 86S (864) (DB) (All). (No order 
against trustees of estate of minor can be 
passed.) 

(2) An application under S. 43 (1) can be 
mode only by a person interested in minor. 
A 1934 Mad 207 (208) : 57 Mad 712 (DB), 

(3) The term 'person interested’ has no 
definite meaning and is not a word of art 
Whether a particular person is interested or 
not has to be seen in the context of the 
nature of the proceedings and the conse¬ 
quences which any order passed in pro¬ 
ceedings for appointment of guardian is 
likely to produce. It is not necessary that in 


order to be a person interested he or she 
must be related to the minor. 

Proceeding initiated on applications under 
Section 8 (a) by foreigners for adopting 
minor girls and for being appointed as 
guardians Secretary of a responsible social 
and cultural organisation who is running 
several homes to bring up deserted children 
or orphans and who bona fide desires to op¬ 
pose the application and offers himself to be 
appointed as guardian or bona fide seeks 
the custody of the child is a person interest? 
ed in the welfare of the minor. A 1972 
Andh Pra 49 (51. 52) : (1971) 2 Andh WR 

3. Regulating conduct or proceedings 

of guardian. 

(1) Order "regulating the conduct or pro¬ 
ceedings of a guardian" cannot be interpret¬ 
ed as order holding that prior to date of 
such order guardian caused loss to estate 
which he should make good. A 1930 Sind 
43 (47) (DB). 

(2) A guardian who has been suspended 
by Court continues to be guardian xmtil he 
is removed by Court by express order and 
therefore Court has jurisdiction imder Sec¬ 
tion 43 to appoint provisional guardian to 
deal with property and restrain guardian 
from dealing with property during period 
of suspension. A 1918 Cal 833 (634) (DB). 

(3) The Court can regulate the conduct or 
proceeding of any guardian, appointed or 
declared by Court but H cannot deal with 
the minor’s property and do everything 
which guardian might do. A 1934 All 1043 
(1044, 1045) : 57 All 485 A 1934 Mad 207 
(208) : 57 Mad 712 (DB). (Granting of loan 
out of minor’s funds to btranger in spite of 
guardian’s objections is without jurisdiction.) 

(4) A District Judge has no jurisdictioii 
to dispossess third persons frem property, 
but can at best give directions to guardian 
to take necessary steps to recover property. 
A 1925 All 277 (279) a 47 All 313 (DB). 

(5) Guardian Court shuuld decide dis-* 

putM between guardian and lessee of pro¬ 
perty of minor in application by guardian 
under this section for directions and ad-’ 
vice. A 1939 Lah 119 (220) (DB). j 
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(4) In case of disobedience to an order made under sub-section (1) or 
sub-section (2), the order may be enforced in the same manner as an in¬ 
junction granted under '^Section 492 or Section 493 of the Code of Civil 
Procedure, in a case under sub-section (1), as if the ward were the plaintiff 
and thei guardian were the defendant or, in a case under sub-section (2), as 
if the guardian who made the application were the plaintiff and the other 

guardian were the defendant. 

(5) Except in a case under sub-section (2), nothing in this section shall 
apply to a Collector who is, as such, a guardian. 

[a] See now the Code of Civil Procedure, 1908 (5 of 1908), O. 39, Rr. 1 and 2. 

OBJECTS AND REASONS 

"Followinc Section 3 of the Guardianship of differences of opinion between joint 
of Infants Act. 1886 (49 and 50 Viet., c. 27) guardians. —S. C. R. 
we have provided here for the settlement 


Section 43 (contd.) 

4. Ward’s marriage. 

(1) The performance of marriage of 

minor is one of proceedings of guardian m 
relation to which Court can exercise its 
powers tinder sub-section (1). A 1939 Bom 
366 (366). ' 

(2) Where it appears that marriage oi 
minor is to take place without Court s sanc¬ 
tion Court should prevent marriage by an 
injunction and remove guardian if he is 

siispected of connivance at the unsui^bie 

marriage. A 1928 Sind 129 (131, 132) (DB). 

(3) The procedure to be followed by Dis¬ 
trict Judge in regard to application by 
guardian for sanction of mamage of his 
ward is that the guardian should be allow¬ 
ed to rfiSke a choice and then District Judge 
should accord sanction unless he is satisheo 
about the unsuitability of marriage. The 
District Judge should not act as a 
maker. A 1939 Bom 366 (367) ■** A 1960 Mad 
287 (288) : (1960) 1 Mad LJ 273. (Sanction 
for marriage of ward should be given un¬ 
less Court is able to discover some suD 
stantlal objection against alliance.) 

(4) District Judge before according sanc¬ 
tion to a proposed match for female ward 
should consider suitability of bridegroom 
both physically and financially, wishes of 
the girl and whether he is the most 

of all and whether there are no other cogent 
grounds for withholding his consent. A 1951 
Nag 251, (252) ; ILR (1950) Nag 488. 

(5) Where there are serious allegations 
against suitabilrty of proposed , bridegroom 
Judge should dispose of application for 
sanAion of the marriage after hearing. A 
1951 Nag 251 (252) : ILR (1650) Nag 488. 

(6) Pending disposal of application for ap- 
nointment of guardian of minor girl. Court 
Snnrt under lection 12 or Section 43 rnal« 
order regarding marriage of girl. A 1920 Bom 

51 (62) : 44 Bom 60 (DB). , , . . . 

(7) Liability of .person brlngmg about 

marriage in defiance of order of Court to 
bepTOlised for contempt or otherwise 
woiffi not make marriage a nullity when it 
was 1^41 and valid under personal law of 
parties. (1967) 1 MLJ 318.__ 


5. Penalties for disobedience — Sub¬ 
section (4). 

(1) Clause (4) applies to disobedience of 
orders passed under Clauses (1) and (2). A 
1927 Sind 262 (2G2) (DB). 

(2) Sub-section (4) is not limited solely to 
cases where irremediable injury has not 
been done by the disobedience and' where 
therefore the status quo ante might be re¬ 
stored; it applies to all cases of disobedience, 
whether or not effect of disobedience is 
capable of removal or reparation. (1912) 15 
Cal LJ 147 (150) (DB). 

(3) Section 43 (4) does not confer judisdic- 
tion to issue an injunction under Sec. 492 
or Section 493, Civil P. C.. but only gives 
jurisdiction to treat disobedience of an order 
under Section 43 (1) as if it were a breach 
of an order granting injunction under these 
sections of the Civil P. C. (1900) 23 Mad 517 
(520) (DB). 

(4) The plain intent of sub-section (4) is 
that, in case of disobedience to orders made 
under section, same sanction which is pro¬ 
vided bv Civil P. C., for dealing with cases 
of disobedience of injunctions issued by a 
Court should be applied. (1912) 15 Cal LJ 
147 (150) (DB). 

(5) A guardian disobeying order of Court 
can be ordered to give security for his own 
appearance. But he cannot be comi^lled to 
cause production of another person. (1912) 2* 
Mad LJ 231 (233). 

(6) C^urt can punish personal guardian 
for contempt of Court under Section 43 (4) 

for not taking Court’s permission to get ms 

ward married. A 1929 Bom 417 (417, 418). 

(Abettors of personal guardian s acts if 
third parties cannot be proceeded against 
under this Act.) 

(7) Court is entitled to act suo motu in 

regard to disobedience to order under Act 
unlike in the case of an injunction issu^ 
under Civil P. C. (1912) 24 Mad LJ 231 (233) 
•• A 1940 Nag 203 (206) : 41 Cri W 803. 
(Third party abetting disobedience is guilty 
of criminal contempt — Abettor if a pwty 
to the proceeding is guilty of contempt ol 
procedure.) ___ 


*'A** In the citations stands foir AIR 
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44. Penalty for removal of ward from jurisdiction.— If, for the Duroose 
or with the effect of preventing the Court from exercising its authorit’TwiA 
respect to a ward, a guardian appointed or declared by the Court removes: 
the ward from the limits of the jurisdiction of the Court in contravention 
of the provisions of Section 26, he shall be liable, by order of the Court to 
tine not exceeding one thousand rupees, or to imprisonment in the civil iail 
for a term which may extend to six months. 

45. Penalty for contumacy.— (1) In the following cases, namely:— 

(a) if a person having the custody of a minor fails to produce him or cause 

him to be produced in compliance with a direction under Section 12 

sub-section (1), or to do his utmost to compel the minor to return to 

the custody of his guardian in obedience to an order under Section 25 
sub-section (1), or 


Section 43 — Note 5 (contd.) 

(8) Where order is one without jurisdic- 
i on injunction is void and disobedience of 
such order cannot be punished. ( 1912 ) 15 

Ctl LJ 147 (151) (DB). 

being no special procedure in 
the Act itself enabling Court to pass interim 
order or injunction to restrain threatened 
marriage of minor it can issue such an 
order under Order 39. Rule 2 (1) read with 

Civil P. C., and punish 
wilful disobedience of it under sub-rule (3) 
2 of Order 39. Fact that Secs. 43 
to 45 of Act have provided specifically for 
penalties for disobedience of certain orders 
while Section 12 has not done so does not 
mean that legislature intended that Court 
should pass certain orders in exercise of its 
Jurisdiction in guardianship matters but 
tnat it should be powerless to enforce their 
Obedience or punish person who wilfully 
violated them. The only reason for making 
pecific provision for penalties in Ss. 43 to 45 
Is that the orders specified by them are not 
orders which Court could pass under Civil 

<®5) : 28 Nag LR 332. 

( 10 ) Guardian investing minor’s money in 
firm — Order directing guardian to with¬ 
draw investment and deposit it in Court — 
Non-compliance — Imposition of daily re- 
curring fine till compliance — Order is not 
Justified under S. 43 (4) — Section 43 (4) ex- 
po.ses guardian to be proceeded against 

A?, 39, Rule 2. Civil P. C. A I960 

All 527 (528). 

SECTION 45 — SYNOPSIS 

1. Scope and applicability. 

2. Sub-secfion ( 1 ) (a). 

3. Sub-section ( 1 ) (b). 

4. Sub-section ( 1 ) (c). 


accumulative and progres- 

(4) Provisions conferring special discipli- 

benefit of minon 
must not be mterpreted narrowly so as to 
leave no remedy against misbehaving guar- 

uao^^^A r? i? prohibiting such course. A 
593 (594, 595) (DB). (Remedies by 
suit are not inconsistent with remedies pni 
vided by this section.) 

rsee however A 1932 Lah 272 (272). 

(Minpr'e property leased to a relative bv 
guardian — Transaction held benaml and 
gjardian ordered to deposit rent received — 
H«ia, claim against guardian was not in his 
capacity as guardian and that claim could 
not be enforced In the summary way but 
by suit onlyOl j uuy 

(5) Court is not precluded from taking 
proceedings under Section 45 by the mere 
fact, teat one of the minors had attained 
majority. (1906) 16 Mad LJ 286 (287) (DB), 

2. Sub-section (1) (a). 

(1) Order under Section 24 ( 1 ) to compel 
minor to return to the guardian appoint^ 
by Cwrt is essential before the third party 
in whose custody he is. can be fined under 
this section. A 1929 Cal 27 (28) (DB). 

(2) Where minor is not produced In obe¬ 
dience to order under Section 25. proceed¬ 
ings ought to be taken under Section 45 

contempt proceedings. 
1934 Mad LW 1296 (1296) (DB). ^ 

(3) Ex parte order imposing fine for non- 

3. Sub-section (1) (b). 


1. Scope and applicability. 

< intended to punish wil¬ 

ful disobedience by a guardian of order issu¬ 
ed to him by Court which it is within his 

comply with if he is so minded. A 
1930 Sind 43 (46) (DB). 

(2) Penal provisions of Section 45 for con¬ 
tumacy and recusancy are not applicable 
whore bona fide questions of law and fact 
which cannot be decided In a summary 

(DB) (1909) n Bom LR 190 (195) 

.. (3) "Recusancy” means something more 
than mere disobedience of order. A 1919 
Cal 168 (169) (DB) •• A 1925 Sind 269 (270) 


(1) Failure to exhibit true accounts or to 
pay balance due would mean liability to 
penalties under the section. A 1924 All 593 
(595, 596) (DB). 

(2) "Accounts” submitted by guardian 
under Section 34 (c) should be rejected 11 
found untrue with a direction to file fresh 
accounts. The accounts should be enforced 
against guardian under Sections 34 (d) and 
45 (1) (b). A 1924 All 593 (595, 596) (DB). 

(3) A guardian, in absence of proof that 
he has some means, will not be sent to Jail 
for a mere disobedience of order under 
Clause (d) of Section 34. A 1919 Cal 168 (2) 
(169) (DB). 
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(b) if a guardian appointed or declared by the Court falls to deliver to 
the Court, within the time allowed by or under clause (b) of Seo- 
tion 34, a statement required under that clause, or to exhibit accounts 
in compliance with a requisition under clause (c) of that section, or 
to pay into the Court the balance due from him on those accounts in 
compliance with a requisition under clause (d) of that section, or 

(c) if a person who has ceased to be a guardian, or the representative of 

such a person, fails to deliver any property or accounts in compliance 
with a requisition under Section 41, sub-section (3), 
the person, guardian or representative, as the case may be, shall be liable by 
order of the Court, to fine not exceeding one hundred rupees, and in case of 
recusancy to further fine not exceeding ten rupees for each day after t^ 
first during which the default continues, and not exceeding five hundred 
rupees in the aggregate, and to detention in the civil jail until he imdertato 

to produce the minor or cause him to be produced, or to 

or to deliver the statement, or to exhibit the accounts, or to pay the balance, 

or to deliver the property or accounts, as the case may be. 

(2) If a person who has been released from detention on Saving ^ 
undertaking under sub-section (1) faiis to carry out the undertaking ^^thm 
the time allowed by the Court, the Court may cause him to be arrested and 

re-committed to the civil jail. 

46. Reports by Collectors and subordinate Courts.— (1) The Court may 
call upon the Collector, or upon any Court subordinate to the Co^irt for a 
report on any matter arising in any proceedmg under this Act and treat the 

report as evidence. 


Section 45 — Note 3 (contd.) ^ ^ 

(4) Fine can be imposed imder Sec. « (i) 
(b) only if guardian fails to pay 
on a requisition under Section 34 (d), 

balance due from him on accounts sub¬ 
mitted under Section 34 (c) and not for 
failure to deposit other moneys. A 1928 Lah 

can be imposed only for failure 
to pay balance due and not for failure to 
deposit sums alleged to have be^ misap¬ 
propriated by guardian. A 1916 Cal 459 (462) 

^(6)* Daily fine imposed on 
failure to deposit purchase money which 
purchaser never paid is ultra vires. A 1916 
Cal 369 (369, 370) (DB). 

(7) Court cannot demand paym^t from 
guardian of more than baUnce shown as 
due in his accounts. A 1930 Lah 558 (559) 

A 1930 Sind 43 (45) (DB). 

Section 45 cannot therefore be 

the footing of exact sums due from guard- 

ian.) 

iBut see A 1928 Pat 255 (258. 259) (DB^ 

' (Guardian’s account can be 
payment of s\ini found to be due hy gu r - 
Ian on such investigation can be enforced by 

Court.)l 

(8) Court refusing to allow guardian to 
show by evidence that sum ordered to te 

paid was not really due — 

Se^on 45 cannot be impoeed. A 1925 Pat 

477 (477, 478) (DB). 

(9) Even though a third party might have 
rightly or wrongly come into posMssion or 
the property of ward or has been intermed¬ 
dling with estate of ward ^ar^anship 
Court has no jurisdiction to order him to 


deliver to it any statement of accounts w 
pay into Court any balance that might be 
due from guardian appointed by it and take 
proceedings against him under Section 45 
for his disobedience of that order. A 1951 

Pepsu 86 (1)(86). ^ tn 

(10) Guardian investing minors monejr m 
firm — Order directing guardian to with¬ 
draw investment and deposit it in Coprt 
Non-compliance — Imposition of daily re¬ 
curring fine till compliance — Order Is not 
justified under Section 45 (1) (b). A 1960 All 

527 (528. 529). 

4. Sub-section (1) (c). 

(1) Section 45 can be enforced again^ 
ex-guardian for his liability on accounts 
submitted by him either under S. 34 (c) or 
under S. 41 (3). A 1938 Pat 398 (298 299) 

(2) Object of order under clause (1) (c) is 
to protect minor’s property. As such, where 
an ex de facto guardian is found liable for 
large sum under S. 41 (3) of the Act and Is 
unable to pay, proper remedy is by Meet¬ 
ing applicant to furnish solvent security for 
Guch payment. A 1938 Nag 399 (409). 

(3) Disciplinary action against late guard¬ 
ian cannot be taken under this section for 
non-compliance with order to pay amount 
not admittedly due by him but alleged to 
be due by him on basis of report of pr^ 
sent guardian and on Courtis enQuiry Ii^ 
the correctness of the report. A 1937 Oudh 

463 (464) (DB). ^ ^ 

(4) Notice under this section can ow ^e 
Issued after requisition under S. 41. A 1935 
Lah 931 (933). 

Section 46 

(1) This section does not control S. 13. 
District Judge cannot dispense with hear¬ 
ing of evidence by himself. Whole enquiry 
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(2) For the purpose of preparing the report the Collector or the Judge of 
the subordinate Court, as the case may be, shall make such inquiry as he 
deems necessary, and may for the purposes of the inquiry exercise any 
power of compelling the attendance of a witness to give evidence or produce 
a document which is conferred on a Court by the Code of Civil Procedure.^ 

[a] See now the Code of Civil Procedure, 1908 (5 of 1908). 

47. Orders appealable.— An appeal shall lie to the High Court from an 
order made by a “[* * *] Court,— 

(a) under Section 7, appointing or declaring or refusing to appoint or 
declare a guardian; or 

(b) under Section 9, sub-section (3). returning an application; or 

(c) under Section 25, making or refusing to make an order for the return 
of a ward to the custody of his guardian; or 


Section 46 (contd.) 

should not be handed over to Subordinate 
Judge. (1899) 23 Bom 698 (701) <DB) •• 

(1902) 26 Bom 716 (719) (DB). 

(See however (1912) 7 All LJ 328 (329) 
(DB).l 

(2) Under Section 48 Court can treat as 

evidence report by Collector only when re¬ 
port was made upon being called by Court 
to do so. A 1924 Bom 157 (159) (DB). 

(Letter by Collector asking District Judge 
to cancel appointment of guardian cannot 
be treated as evidence.) 

(3) Applications by two persons to be ap- 
poined guardians — Judge dismissing them 
proposing in same order to consult Collec¬ 
tor for handing over properties to Court of 
Wards — Such proposal competent under 

S. 46 (1). A 1935 Cal 223 (223) (DB). 

SECTION 47 — SYNOPSIS 

1. Scope and applicability. 

2. Orders under Section 7 — Ch (ft)* 

3. Order returning application — Cl. (b). 

4. Order under Section 25 — Cl (c). 

5. Oiders under Section 39 Cl. (g). 

6. Orders under S. 43 — Cl. (i). 

7. Orders imposing penalty —> Cl. (j)> 

1 . Scope and applicability. 

(1) Right of appeal of a guardian is 
limited by S. 47 and any order which does 
not fall under any of the clauses of the 
section is not appealable. A 1933 Lah 484 
(485). (Order of Court callng upon guardian 
is not appealable. A 1933 Lah 484 (485). 

(Order of Court calling upon guardian to 
depo.sit rent of property of the minor is 
not appealable.) *• 1972 Sim LJ (HP) 16 
(DB). (Order refusing to exercise powers 
under S. 41 (3) is not appealable.) •• A1955 
Punj 137 (139). (Order passed under Sec¬ 
tion 12 (2) is not appealable under S. 47.) 
•• A 1923 Lah 89 (89). (Order for payment 
into Court balance due from guardian on 
settlement of accounts is not appealable.) *• 
A 1938 Nag 495 (496) : ILR (1940) Nag 221 
(DB). (Order providing for maintenance of 
minor is not appealable though passed with 
order appointing guardian under S. 7 (1).) 
A 1924 Nag 141 (142) •• A 1921 Lah 377 

(378). (Order under S. 34 (d) directing 

guardian to deposit into Court money due 
to minor is not appealable.) ** 1912 Pun 
LR No. 40, p. 122 (123). (Order refusing to 
compel third parties to hand over posses¬ 


sion to guardian of property and referring 
guardian to separate suit is not appealable.) 

(2) Order passed outside scope of Act is 
not appealable. 1910 Pun LR No. 88, p. 251 
(252). (Judge directing prosecution of a 
guardian — Held, order was ultra vires 
and that High Court was entitled to inter¬ 
fere in revision under S. 70 (1) (a) of Pun¬ 
jab Courts Act.) •* A 1931 Bom 193 (194, 
195) : 55 Bom 145 (DB). 

(3) Appeal does not lie against a conse¬ 
quential order. A 1926 Nag 251 (252). (Order 
refusing to cancel an ex parte order for 
production of minor is a consequential 
order.) 

(4) Order of Sub-Judge exercising guard¬ 
ianship jurisdiction is directly appealable 
to High Court and not necessarily to Dis¬ 
trict Court in the first instance. A 1942 
Lah 119 (119, 120). (Even in respect of costs 
on the condition of which the order was 
passed.) 

rSee however A 1942 Sind 98 (99) : 43 Cri 
LJ 720 (DB). (Appeal ordinarily lies only 
to District Court in case of appealable de¬ 
crees passed by Sub-Judge.)l 

(5) Appeals under S. 47 are for purposes 
of limitation governed by Civil P. C., and 
time is 90 days from date of order. A 1928 
I,ah 488 (489). 

(6) Normally exercise of discretion by 
trial court will not be interfered with but 
Appellate Court can interfere if it is satis¬ 
fied that the decision of the trial court is 
wrong. 1972 Ker LR 296 : 1971 Ker LJ 729 
(DB). 

(7) High Court has inherent jurisdiction 
to entertain appeals the subject-matter of 
which vitally affects the ward of the Court 
even though no appeal lies under S. 47. A 
1931 Bom 193 (194, 195) : 55 Bom 145 (DK 
•• A 1928 Sind 129 (131, 132) : 23 Sind LR 
75 (DB). 

(8) Where Judge exercises plenary powe*« 
vested in him in a wholly arbitrary manna 
and without enquiry according to law Hign 
Court will set aside the order so passed. A 
1937 Cal 424 (424, 425) (DB). 

(9) Defect in formality or procedure Is 

not a ground for interference in appeal 
where the order is reasonable substance 
and on merits. A 1922 All 338 (338) : 44 
587 (DB). (Adjudication of 

rights of guardianship over minor child do- 
tween husband and wife.) 
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(d) under Section 26, refusing leave for the removal of a ward from the 
limits of the jurisdiction of the Court, or imposing conditions with 

respect thereto; or, 

(e) under Section 28 or Section 29, refusing permission to a guardian to 
do an act referred to in the section; or, 

(f) under Section 32, defining, restricting or extending the powers of a 

guardian; or, 

(g) under Section 39, removing a guardian; or, 

(h) under Section 40, refusing to discharge a guardian; or, 

(i) under Section 43, regulating the conduct or proceedings of a guardian 

or settling a matter in difference between joint guardians, or enforcmg 

the order; or, 

(j) under Section 44 or Section 45, imposing a penalty. 

[a] Word "District" was omitted by Guardians and Wards (Amendment) Ac , 
1926 (4 of 1926), Section 4. 


Section 47 — Note 1 (contd.) 

(10) Appellant cannot plead cause of ^mra 
parties even when they are .not satisfied 
with the order pa.ssed by trial Court. A 
1955 Punj 137 (139). 

(11) Section 47 creates no bar against ap- 

neal under S* 18 (1) oi Rajasthan High 
Court Ordinance (15 of 194d) where appeal 
permitted by S. 47. is heard by . 

Judge A 1966 SC 637 (639). (Civil Special 
Appeal No. 2 of 1962 dated 4-2-1964 (Raj). 
Reversed.) 

(12) Order appointing guardian of minor 
— Order passed on merit without any ob¬ 
jection being raised regarding procedural 
defect — Such objection cannot be raised 
for first time in appeal. A 1981 Cal 206 
(208) : 1980 (2) Cal LJ 427 •• A 1979 Ra.i 29 
(31) : 1978 Raj LW 554. (Objwtion as re¬ 
gards to non-joinder of a party, not to be 
raised lor first time in the appeal.) 

(13) Court of appeal has jurisdiction to 

reverse or vary a decision concerning an in¬ 
fant made by the judge in the ^ 

his discretion where the court is satisfied 
having taken into account the fact that the 
judge^has heard the evidence and seen 
witnesses, that the judge has given msuffi- 
ciem weight or too much weight to certain 
factors. 1976 (2) WLR 189 (English case). 

2. Orders under Sec. 7 — Clause (a). 
proteT*6aur“y Sfraffte .Sginarappomt- 

m»t A m" Mad 395 (396, 397) (DB). 

(2) Order appointing a guardian of pro¬ 
perty on condition M hte 
Sy Is an order under Section 7 and not 
Section 34 and is appealable. A 1914 cai 

'^^(3)^^^der*^f District Judge 
nrt^iStalnable the second application by 
A father whose lirrt application lor being 
appointed guardian of hie r^or ^rl 
dF^issed for default, is appealable. (1913) 

17 Cal WN 429 (430) (DB). , . . 

(4) Appeal can be preferred only 
♦Inal order of appointment 
gcrijrity is famished. A 1920 Mad 144 (144) 

0B). 


(5) Where Court refuses application by 
person for being appointed guardian but 
keeps proceedings pending for further 
orders no appeal lies against that order, 
such order being still interlocutory and not 
final under Sections 47 (a) and 7 (1). A 1935 

Cal 223 (223) (DB). , , 

(6) Findings in favour of the fitness or 
testamentary guardian to continue as such 
on an application to remove him under Sec¬ 
tion 39 do not amount to making a declara¬ 
tion under Section 7 so as to. be appealable. 

A 1924 Mad 327 (328) (DB). 

(7) Appealability of order appointing a 
guardian under Section 7 (1) on ground that 
security demanded is excessive or that 
maintenance is too low is doubtful but re¬ 
vision by High Court is competent. A 1934 
Lah 232 (232). 

(8) In matters of appointment of a guard¬ 
ian of person of a minor appellate Court 
should be slow in interfering with discre¬ 
tion of trial Judge where discretion has 
been judicially exercised. A 1951 Puni 338 

^^19) Once order appointing a guardian has 
been made no attempt should be made by 
party adversely affected to get that order 
s^et aside or varied unless there are sub¬ 
stantial grounds to urge and only when 
that order had a chance in working. In 
such motions Court is bound to hear all 
evidence produced and any failure to do 
so will compel High Court to interfere m 
WviTion. A 1931 Cal 59 (60) (DB) *• (1976) 2 

Malayan LJ 199. m 

(10) Although order under Section 7 
passed by a single Judge of the High Co^t 
in the exercise of his discretion ifi appealable 
Court would refuse to exercise its appel¬ 
late jurisdiction unless appellant shows a 
strong case such as would justify 
ference in appeal. A 1933 Lah 881 (881) (DB). 

(11) Variation by appellate Conrt of an 
order passed under Section 7 will not affect 
right of a minor to institute a suit onc«^- 
pletion of his 21 years. A 1958 Andh Pra 
766 (768) : ILR (1957) Andh Pra 544. 

(12) Person who is not made a party^ in 
application under Section 10 but to whom 
notice ought to have been given under S«- 
tlon 11 (a), cannot appeal under S. 47 (a) 
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Section 47 — Note 2 (contd.) 

from the order passed on application but 

Mn file a revision. A 1914 Oudh 425 (428) 

(DB), 

(13) Order passed in appeal from an order 
under S. 7 Is not a decree. A 1952 Nac 190 
(192) : ILR (1951) Nag 780 (DB). 

3. Order returning application — 
Clause (b) 

(1) Order returning application for guard¬ 
ianship for presentation to proper Court is 
not appealable. A 1919 Lah 259 (260). 

4. Order under Section 25 — Clause (c). 

(1) Clause (c) is sufficiently wide to in¬ 

clude the refusal to make the required 
order by dismissing the application on the 
ground that the applicant is absent _ Ap¬ 

plication for return of ward — Dismissal for 
absence of applicant — Judge started die- 
teting dismissal order even when, applicant’s 
pleader was present at later stage — Order, 
held, was appealable. A 1967 Bom 228 (229): 
88 Bom LR 719. 

(2) Order for custody of minor child 
passed in terms of consent of parents of 
minor — Court cannot set aside the order 
unless both sides agree to its being set 
aside — Only grounds on which consent 
orders may be set aside are the grounds on 
which an agreement may be set aside. A 1980 
Bom 235 (237) : 1979 Mah LJ 523. 

(3) Jurisdiction — Court having no ter¬ 
ritorial lurisdiction, passing order of cus¬ 
tody of minor — S. 21. Civil P. C. applies — 
Order when was on merits after due hear¬ 
ing, it could not be held to be a nullity on 
this mere technical ground, especially when 
there was no consequent failure of justice 
whatever — Appellate Court held, was 
bound to resort to curative provision of 

S. 21 C. P. C. before setting aside that order. 

A 1975 Guj 150 (157) (DB). (A 1973 Guj 1 
(2 to 6, 10, 11), Revensed.) 

5. Orders under Section 39 — Clause (g). 

(1) Appeal lies against order removing 
guardian on the ground that he had not 
been given a notice informing him of speci¬ 
fic grounds for his removal. A 1929 Nag 176 
(176). 

(2) When question Is whether the guard¬ 
ian has been properly removed, order of 
removal is appealable. A 1915 Cal 152 h52) 
(DB). 

(3) Order refusing to remove a guardian 
under Section 39 is not appealable under 
Section 47 (g). (1892) 19 Cal 487 (488) (DB) 

•• A 1925 Oudh 260 (201) •• A 1924 Mad 
327 (328) •• A 1920 All 197 (197) (DB) ** 
(1898) 20 Bom 667 (667) (DB) ••• 1912. Pun 
WR No. 195, p. 523 (623) •• (1898) .20 All 433 
(433, 434) (DB). (Application for removal 
of existing guardian and for appointment of 
applicant as guardian — Application dis¬ 
missed — Dismissal held as refusal to re¬ 
move guardian and not appealable — This 
legal disability' cannot be got over by claim¬ 
ing the order as refusal to appoint guard¬ 
ian.) •• (1890) 23 Cal 201 (204) (DB). (Ap¬ 
plication for cancelling a certificate of 
guardianship of person and property of 
minor — Certificate amended only as re¬ 
gards guardianship Of person appointing ap¬ 
plicant as 'guard^ of person and allowing 


certain allowance for maintenanrA 

“ Order held amounted 
to refusal to remove guardian of property 
and not appealable.) t^*«peny 

to remove testamentary 

tlwugh order is based upon a finding of flt- 
?3^) euardian. A 1924 Mad 327 

(5) Order revoking a previous order an¬ 
ointing guardian upon misrepresentation 
could not be questioned by wav of 
under Section 47 as order was not 

A 1915 Saf'49"«2) 

6. Orders under S. 43 — Clause (i). 

Court according consent 
to a selection of a bridegroom made by 

(1) find IS open to appeaL A 1951 
(251) : ILR (1950) Nag 488 •• A 

52^Alf7r(DB) ** ^ * 

^ marriage on application of 
guardi^ of property of a minor who has 

.discretion without consult* 

+!Jf taking evidence on 

toe suitability of toe bridegroom is with- 

out jurisdiction and therefore appealable 

43 (1). A -1932 Bom 
156 (157, 160) : 56 Bom 71 (DB) A 1915 
Cal 1 (4) ®B). (Mohamedan girl Ward of 
Court — District Judge selectog husband 
^ report of guardian of property who is a 
Hindu — Wishes of guardian of person and 
guardian of property both of the religion of 
the girl ignored — Held order was not ap¬ 
pealable under Section 47 (i) read with 
Sections 24, 25 and 26 but was revlsable be^ 
cause he exercised his jurisdiction irregu¬ 
larly.) 

(3) Order of District Judge sanctioning 
marriage of minor girl pending application 
for appointing guardian, is not appealable 
since such order is not imder Section 43 (1) 
regulating conduct and proceedings of guard¬ 
ian already appointed or functioning. A 
1920 Bom 51 (52) (DB). 

(4) Order dismissing guardian’s applica¬ 
tion to set aside award which was made a 
rule of Court on ground of fraud and col¬ 
lusion is not appealable under Section 47 (i). 

A 1928 All 259 (260) : 50 All 535 (DB). . 

(5) Order against a guardian regarding 
liability not admitted by him may be treat¬ 
ed as one under Section 43 and appealable. 

A 1926 Mad 478 (47?, 480) (DB) •• A 1952 
Mad 498 (499, 500). 

[But see A 1935 Oudh 180 (181). (Appeal 
may be treaited as reviaibn if merits of the 
case warrant High Court’s consideration.) 1 

(6) Where application by stranger for 

loan out of minor's funds Is granted by 
Court under. Section 43, guardian can ap¬ 
peal and also question competency of such 
application as restrict Jud^ purported to 
act under Section 43 (1) although the ap¬ 
plication itself was not maintainable under 
Section 43 (1). A 1934 Mad 207 (208) : 57 

Mad 712 (DB). 

(7) Order permitting one of two guard¬ 
ians to oaanage minor'.s properties singly 
until too disposal of application for letters 


Guardians 
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48 Finality of other orders.- Save as provided by the last foregoing 

liable to be contested by suit or 

"^'^'now section 118 ol the Code of Civil Procedure, 1908 (5 of 190B). 



Section 47 — Note tf i snneal- 

of administration by the o^er is appeal 

able- A 1916 Cal 650 (651) (DB). 

7. Orders ImposinK penalty — Clause (J). 

(1) No appeal Ues against orter 

to take action under S«tion 45. A 192 
593 (596) : 46 AU 458 (DB). „ ^ 

(2) Imposition of fine for Muw y 
guardian to deliver property 

^n in obedience to order ot^nri 

of fine can be revised in appeal. A au 

785 (785, 786) (DB). 

SECTION 48 — SYNOPSIS 

1, Finality of orders. 

2. Revision. 

1. Collateral proceedings. 

1. Finality of orders. 


(1) Orders under Act are final save when 

g'uM'o (?6lf •• 1 Vroudh 3^4 (356) 
?n» fcSurt after passing order becomes 

funrtJ officio and (DB)“”'^rder 

:^reVnf nSi Vf“sal^^‘-!lt ^5% 

ian — Order cannot be reviewed) ^ A iai» 
T*fu QQ 1 • 1919 Pun Re No. 73 (DB). 

previous order of pr^ous order 

isT P. a 48 of 

Issssssli 

c“ SS SKSIS 

&”!9ri?S^3S4%35)’’: lUt (1944) Nag 

SSsoS^ 


tion Act for filing a suit by a ward who i.? 
dissatisfied with guardian’s accounts or pre¬ 
scribing penalty for faUure to bring suit 
within time fixed is not final. A 1940 Rang 

246 (247, 248) (DB). , ^ 

(5) Since an express order under Sec. 4i 
(4) would be necessary to exempt guardian 
from his liability to account to the minor 
in respect of his dealings with property an 
order which merely discharges a person 
from further acting as guardian cannot be 
treated as one which implies such exemp¬ 
tion and operates under this section to b^ 
the suit of the minor to enforce liability 
of guardian to account. A 1921 Pat 165 (2) 

(168, 168) (DB). ^ ^ 

(6) Section 48 does not, In any way sub¬ 

tract from the powers of the Court the 
power to remove a guardian under Sec. 39, 
suo motu, or on an application m an aT> 
propriate case. A 1975 Pat 83 (92) : ILR 

(1975) 54 Pat 245 (DB). 

(7) Application under Section 25 upon 

fresh facts is maintainable and result of en¬ 
tertaining such applicaUon “ 

on merits will not affert finaUty of 
previously passed as laid down in Sec. 48; 

A 1948 Oudh 51 (53). ^ ^ 

(8) Where appeal under Section 47 is 
heard and decided by single Judge second 
appeal under Section 18 (1) 

High Court Ordinance (15 

red by Section 48. A 1966 637 (639). 


2. Revision. 

(1) Revision of orders under thin Act, by 
virtue of Section 48, is open only where 
orders of the subordinate Court strictly 
wme under the mischief of the three sub-, 
sections of Section 115, Civil P. C. 1908. A 

wL is interested In appoint 
ment of guardian but who is not made a 
party in. a guardianship case ^d on whMn 
should have been issued und» S^- 
ri^« 11 TaT ran obiecf in revision to the 
^,rter‘ paiSd A im Lah 570 (571) •• A 

‘^re'lrom^'Ltement mib.dtted by 

guardian under Section 34 to) It 
Sat he is behamidar for a third party of a 
lease of minor’s properly no accounto 
are exhibited by him under Section ^ (c), 
SSwof District Judge under Section 34 
(d) to deposit in Court lease money . a$ 
SioSit due from him is out of Jurisdiction 
and not enforceable under Sectton 45 (b). It 
must be questioned In revision under S. 4^ 
Only remedy against guardian Is on basis 
Sfm Snttart w quasi-contract agamst a 
^ A m2\ah 272 (272. 273). 

(4) Where Court has made order eene* 
WO) M i (4) 

jSto Sleeting husband lor nainor Maho- 
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49 Costs.— The costs of any proceeding under this Act, including the 
costs of maintaining a guardian or other person in the civil jail, shall, sub¬ 
ject to any rules made by the High Court under this Act, be in the discretion 
of the Court in which the proceeding is, had. 

50. Power of High Court to make rules.— (1) In addition to any other 
power to make rules conferred expressly or impliedly by this Act, the High 
Court® may from time to time make rules consistent with this Act— 

(a) as to the matters respecting which, and the time at which, reports 
should be called for from Collectors and subordinate Courts; 

(b) as to the allowances to be granted to, and the security to be required 
from, guardians, and the cases in which such allowances should be 
granted; 

(c) as to the procedure to be followed with respect to applications of 
guardians for permission to do acts referred to in Sections 28 and 29; 


Section 48 — Note 2 (contd.) 
medan girl, ignoring wishes of the guard¬ 
ians of person and of marriage, on the re¬ 
port of Hindu guardian of property — 
Order although not appealable under Sec¬ 
tion 47 (i) is revisable because he had ex¬ 
ercised his jurisdiction irregularly.) 

(5) Order compelling guardian to pay any 
sum found due on accounts submitted by 
him is open to revision. A 1931 Lah 68 (68. 
89) •• A 1921 Lah 377 (378).- 

(6) No revision lies from discretionary 
orders such as fixing amount for ward’s 
marriage expenses, etc. A 1926 All 301 
(301) (DB) •* A 1928 Nag 291 (291). (Order 
fixing expenses of ward’s marriage.) 

(7) Order providing for maintenance of 
minor is not open to revision though passed 
with order appointing guardian. A 1938 Nag 
495 (497) : 1938 Nag LJ 195. (A 1926 All 
301, Approved. AIR 1923 Lah 89 and AIR 
1931 Bom 193, Not foil.) 

3. Collateral proceedings. 

tl) Section 48 bars any contest regarding 
validity of a judgment under this Act ex¬ 
cept in appeal or revision. Hence collateral 
proceeding for that purpose is not main¬ 
tainable. A 1941 Mad 569 (570). (Order ap¬ 
pointing guardian — No separate suit to 
contest validity allowed.) •• A 1916 Lah 333 
(334). (Order dismissing application for 
guardianship.) 

(2) Separate suit to contest propriety of 
a requisition under Section 41 (3) is main¬ 
tainable. A 1919 Mad 189 (190) (DB). 

(3) Section 48 prevents a collateral pro¬ 
ceeding only where it is directed to chal¬ 
lenging an order made under the Act on 
the ground of its propriety. It does not bar 
such proceedings where the challenge is 
made on the ground of absence of jurisdic¬ 
tion in the Court making the order. A 1954 
Cal 463 (465) : ILR (1956) 2 Cal 530. 

(4) Suit by husband to declare validity of 
his marriage with ward who was married 
to him by personal guardian without con¬ 
sent: of certificated guardian and also to de¬ 
clare him certificated guardian is maintain¬ 
able. A 1932 All 5 (8) (DB). 

Section 49 

(1) Guardian has right to costs incurred 
by him in litigation carried on by -^inr, 
honestly for minor’s benefit. But he is not 


entitled to be paid costs of proceedings by 
which he got himself appointed. A 1936 Pat 
194 (197, 198) (DB). 

(2) Unsuccessful applicant for guardian¬ 
ship. though it is charitable institution, 
cannot be given costs of proceedings be¬ 
cause such costs cannot be regarded even 
as expenses incurred on account of neces¬ 
saries or welfare of minor or for protection 
of his estate. A 1930 Cal 397 (402) : 58 Cal 
15 (DB), 


(3) The Official Solicitor, like all guar¬ 
dians ad litem, can only be appointed if he 
has consented to act. This enables him, 
where he thinks it right, to ask for a full, 
or partial, indemnity for his costs. This 1*. 
some protection, but where the appoint¬ 
ment is on the judges’ own motion it will 
rarely, if ever be applicable. 

Where the proceedings are between the 
parents, both of whom are 
bona fide in the interest of the 
child, it is not uncommon to make 
no order as to the costs of the proceedings. 

Where a local authority has initiated the 
proceeding there seems to be no reason to 
approach the question of costs in any si^ 
cial way. It is to be hoped that when pubUC 
bodies are involved they will be aWe w 
agree between themselves how the Ofliciai 
Solicitor’s costs should be dealt with, ir 
not the matter will have to be determir^u 
by the iudge in the light of the circum 
stances of the case. (1982) 1 WLil 438 (444) 
(English case.) 

Section 50 

(1) Per Moore J.— Rules and forms madfe 
by High Court under Section 50 

the appointment of guardian to be 
ed till furnishing ol security and a^rovrt 
are intr-a ■s^es. (Per Sadasiva Iyer 
contra.) A 1917 Mad 395 (397) (DB). 

(2) Rules under M, P. 

— Rule contained in Para 313 <2) of 
and Orders (Civil) direction that « 
pellant withdraws- mmor from 
^hool and puts it efeewhere 
he shall obtain permission of Court^^ 
issued under para. 313 (2) 

is declared to be natural ^aijUan 
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[S 51—Sch] 4T3 


(d) as to the circumstances in which such requisitions as are mentioned in 
clauses (a), (b), (c) and (d) of Section 94 should be made; 


(e) as to the preservation of statements and accounts delivered and exhi- 
. bited by guardians; 


(f) as to the inspection of those statements and accounts by persons 
interested; 

as to the audit of accounts under Section 34-A, the class of persons 
who should be appointed to audit accounts, and the scales of remu¬ 
neration to be granted to them;] 

(g) as to the custody of money, and securities for money, belonging to 
wards; 


(h) as to the securities on which money belonging to wards may be 
invested; 

(i) as to the education of wards for whom guardians, not being Collectors, 

have been appointed or declared by the Court; and 

(j) generally, for the guidance of the Courts in carrying out the purposes 

of this Act. 


(2) Rules under clauses (a) and (i) of sub-section (1) shall not have effect 
until they have been approved by the ^fState Government], nor shall any 
rule under this section have effect until it has been published in the Official 
Gazette. 

[a] For Rules made by Kerala High Court, see Ker. Gaz.. 15-12-1970, (No. 50), 
Ft. Ill, G. 403/S. For Mysore High Court Rules under this Act see Mys. Gaz., 
31-3-1966, Ft. IV, 2-D, page 5. For Rules made by Madras High Court, See 
T. N. Gaz., 7-2-1973, Ft. V. p. 199. 

w Inserted by Guardians and Wards (Amendment) Act, 1929 (17 of 1929), S. 3. 

. [c] Substituted for "Frovincial Government” by A. L. O., 1950. 

51. Applicability of Act to guardians already appointed by Court.— 

A guardian appointed by, or holding a certificate of administration from, a 
Civil Court under any enactment repealed by this Act shall, save as may be 
prescribed, be subject to the provisions of this Act, and of the rules made 
tmder it, as if he had been appointed or declared by the Court under 
Chapter II. 

[Note— The Law Commission in its 83rd Report has recommended deletion of 
this section .Ed.] 

52. Amendment of Indian Majority Act.— [Repealed by the Repealing 
Act, (1 of 1938), Section 2 and Schedule.] 


53. Amendment of Chapter XXXI of the Code of Civil Procedure.— 
[Repealed by the Code of Civil Procedure, 1908 (5 of 1908), Section 156 and 
Schedule V.] 

THE SCHEDULE — Enactments repealed.— [Repealed by the Repealing 
Act, 1938 (1 of 1938), Section 2 and Schedule.] 
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[THEJ HACKNEY-CAKBIAGE ACT, 1870 

(ACT XIV OF 1879) 

iThe text of the Act printed here is as on 31 10-1982.1 

CONTENTS 


PREAMBLE 

SECTIONS 

1. Short title. 

Saving. 

2. Interpretation danse. 

3. Application of Act to municipalities. 

Power of committees to make rules. 
Confirmation and publication of rules. 
Power of Commissioner to rescind 
rules. 


5. Power to extend opemflon of mlee 

beyond limits of municipality or can¬ 
tonment. 

6 . What rules under Section 3 may pro¬ 

vide for. 

7. Penalty for breach of rules. 

8 . Disposal of fees and payment of ex¬ 

penses. 

9. Power of Magistrate to decide disputes 

regarding fares. 

10. In case of dispute, hirer may require 
driver to take him to Court, 


4. fSepcaled.l 


STATEMENT OP OBJECTS AND REASONS 


"The want of a law to regulate Hackney 
Carriages In towns and cantonments In the 
Interior of India has long been felt, and has 
lately been pressed upon the notice of the 
Government of India by the Lieutenant- 
Governor of the Punjab and His Excellency 

the Commander-in-Chief. 

The present Bill has been prepared to 
supply this want In the case of municipali¬ 
ties in those parts of India which have not 
local Legislatures, and in all cantonments, 
whether in British India or in Native 
States. 

It gives power to the Municipal Commit¬ 
tee, in, the case of a municipality, and to 
the Local Government, In the case of a 
cantonment, to make rules (subject, in the 


former case, to the sanction of the Local 
Government, and in the latter, to that of 
the Governor-General in CounMl) to en.sure 
that carriages offered for hire, and the ani¬ 
mals and harness used with them, shall be 
in proper condition; that fit persons shall 
be employed as drivers; that the fares 
charged shall be reasonable, and toat the 
carriages shall not be overladen. 

^ * ¥ * 

It further provides that breach of these 
rules shall be punishable with fine which 
may extend to fifty rupees, and dis¬ 

putes between the hirer and owner of a 
carriage, as to the amount of fare, shall be 
determinable by, a Magistrate."—Gazette of 
India, 1879. Part V. page 52. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Acts 1 of 1903; 38 of 1920. 

—Amended in Ajmer-Merwara by Act 6 of 1945: Coorg by Act 0 of 1940; Uttar 
Pradesh by U. P. Act 12 of 1957. 

Adapted by A.O., 1937; A.C.A.O., 1948; A.L.O.. 1950; 2 A.L.O., 1956; Bom..(vf 
A.L.O., 1956; M.P. A.L.O., 1956; Meghalaya A.L.O. (No. 3) 1973 
—Extended In H. P. by H. P. Act 29 of 1976: Madhya Pradesh by M. P. Act 12 
of !250; Punjab by Punjab Act 5 of 1950. 

—Repealed in part and amended by Act 4 of 1914. 

—Repealed in part by Acts 13 of 1889; 17 of 1914 
—Repealed Ih Punjab by Punj. Act 16 of 1960. 


COGNATE ACTS AND PROVISIONS 

(1) Bombay Public Conveyances Act, 1920 (Bom. Act 7 of 1920). 

(2) Kerala Hackney Carriage Act. 1963 (Ker. Act 18 of 196.3>. 

(3) Madras Hackney Carriage Act, 1911 (Mad. Act 5 of 1911). 

(4) Mvsore Public Conveyances Act, 1961 (Mys. Act 20 of 1962). 

[THE] HACKNEY-CARRIAGE ACT, 1879 - - 

(ACT XIV OF 1879)® ' 

, [5th September, 1879.) 

An Act for the regulation and control of bnchney-carriages in certain Muni¬ 
cipalities and Cantonments. 

Preamble.— Whereas it is expedient to provide for the regulation and 
control of hackney-carriages in certain municipalities and cantonments; It is 
hereby enacted as follows;— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1879, Pt. V, p. 53. « 
This Act has been extended to the States merged In the State 
Madhya Pradesh by M. P. Act 12 of 1950. 

Punjab by PunJ. Act 5 of 19^. 
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For the applicability of this Act to the former C. P. and Berar, see the Note 
and Adaptation given under Section 3. Act as applied to the Vidarbha region of 
Bombay State was repealed by Bom. Act 86 of 1958, Section 3 (111). 

The Act has been repealed In Punjab by PunJ. Act 16 of 1960 
The Act has been extended to the Union territory of Himachal Pradesh by 
K.P. A.L.O., 1948. H. P. is a State as from 25-1-1971. 

The Act has been extended and enforced In transferred territories in H. P. 
by H. P. Act No. 29 of 1976. S. 3 (29-7-1976). 

1. Short title.— This Act may be called THE HACKNEY-CARRIAGE 
ACT, 1879; 

8 { • • • • • ] ' 

Saving.— Nothing herein contained shall affect any power conferred by 
any law relating to municipalities, or any rule made in exercise of any such 

power. 

[a] The words "and It shall come into force at once: but" were repealed by the 
Second Repealing and Amending Act, 1914 (17 of 1914), Section 3 and Sch. II. 

2. Interpretation clause.— In this Act— 

’’hackney-carriage” means any wheeled vehicle drawn by animals and 
used for the conveyance of passengers which is kept, or offered, or 
plies, for hire; and 

"committee” means a municipal committee, or a body of municipal com¬ 
missioners, constituted under the provisions of any enactment for the 
time being in force. 

3. Application of Act to municipalities.— “[The State Government con¬ 
cerned may, by notification in the Official Garzette, apply this Act to any 
municipalities in Uttar Pradesh, ^Punjab as it existed immediately before 
the 1st November, 1956], the Central Provinces® Assam, Ajmer or Coorg.] 

Power of committees to make rules.— When this Act has been so appli¬ 
ed to any municipality, the committee of such municipality may, from time 
t6' time, make rules for the regulation and control of hackney-carriages with¬ 
in the limits of such municipality, in the manner in which, under the law 
for the time being in force, it makes rules or bye-laws for the regulation and 
control of other matters within such limits. 

Confirmation and publication of rules.— Every rule made under this sec¬ 
tion shall, when confirmed by the ’^fCommissioner] and published for such 
time and in such manner as the <*rCommissioner] may, from time to time, pre¬ 
scribe, have the force of law; 

Power of Commissioner to rescind rules.— Provided that the ^^[Commis- 
rioner] may, at any time, rescind any such rule. 

. (a] .Original paragraph has been successively amended by A.O., 1937, A.C.A.O., 
1948 and the A.L.O., 1950 to read as above. 

Substituted for "Punjab" by 2 A.L.O., 1956. The Act has now been repealed 
in Punjab by PunJ. Act 16 of 1960, 

w This Act was extended to Berar by the Berar Laws (Provincial) Act, 1941 
• ' ^ (15 of 1941), Section 2 (1) and Schedule (1-8-1941). Thus, It continued to ap- 

' ’ ply up to 13-10-1958 on which date It was, so far as the Vidarbha region of 

the State of Bombay (now Maharashtra) is concerned, repealed by Section 3 
f ' of the Bombay Public Conveyances (Unification and Amendment) Act, 1958 

' (86 of 1958), read with the Bombay Public Conveyances Act, 1920 (7 of 

1920), Section 39. 

" .[d] Substituted for "Local Government” by the Decentralization Act, 1914 (4 of 

^ ■ 1914). 
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STATE ADAPTATION 

Madhya Pradesh: 

For "the Central Provinces”, substitute "the Mahakoshal region.'*—M.P. ALO‘ 
1©56. * * ■ ■ ■' 

4. Power to make rules for cantonments.— [Repealed by the AO. 

1037,] ® 

5. Power to extend operation of rules beyond limits of municipality or 
cantonment.— The authority making any rules under this Act may ^with 
the sanction of the Commissioner] extend their operation to any railway- 
station or specified part of a road, not more than six miles from the local 

Mimits of the municipality b[* • • ] concerned. 

Cf . . . . , J 

fa] In<;erled by the A.O., 1937. 

|b] Words "or cantonment” were omitted, ibid. 

[cj Second paragraph (Proviso) and third paragraph were omitted, ibid. 

, .. 3 may provide for.— The rules to be made 

under Section 3 * •] may, among other matters,— 

(a) direct that no hackney-carriage, or no hackney-carriage of a particular 
description, shall be let to hire, or taken to ply, or offered for hire, 
except under a license granted in that behalf; 

(b) direct that no person shall act as driver of a hackney-carriage except 
under a license granted in that behalf; 

(c) provide for the issue of the licenses referred to in clauses (a) and fb). 
prescribe the conditions (if any) on which such licenses shall be grant- 
ed, and fix the fees (if any) to be paid therefor; 

(d) regulate the description of animals, harness and other things to be 

used with licensed carriages, and the condition in which such carriages, 

and the animals, harness and other things used therewith, shall be 

kept, and the lights (if any) to be carried after sunset and before sun¬ 
rise; 

♦ 

(e) provide for the inspection of the premises on which any such carriages, 
an’mals, harness and other things are kept: 

(f) fix the time for which licenses shall continue in force, and the events 

(if any) upon which within such time they shall be subject to revoca¬ 
tion or suspension; 

fg) provide for the numbering of such carriages; 

(h) determine the times at which, and the circumstances under which, any 
person keeping a hackney-carriage shall be bound to let or refuse to 
let such carriage to any person requiring the same; 

(i) appoint places as stands for hackney-carriages, and prohibit such car¬ 

riages waiting for hire except at such places; 

(j) limit the rates or fares, as well for time as distance, which may be de¬ 
manded for the hire of any hackney-carriage; and prescribe the mini¬ 
mum speed at which such carriages when hired by time shall be 
driven; 


Section 6 

(1) Where in answer to charge that the 
number had not been painted in a promi¬ 
nent place on the carriage the proprietor 
of a hackney-carriage explained that the 
Carriage had been repainted and was await¬ 
ing for the number and where as a matter 
of fact five days after the challan the 
carriage was actually re-inspected and 
passed correct and where the lamps of the 
Carriage bore the number, Held, that the 


owner's explanation was correct and that 
no offence was committed. A 1925 Oudh 
447 (447) : 26 Cri LJ 1170. 

(2) The driver of a hackney-carriage i* 
not punishable for infringement of R. 15 of 
the Insein Rules under the. Hackney 
Carriage Act for refusal to ply It lor hire, 
nor is the "owner” liable lor refusal pf his 
servant A 1914 Low Bur 234 (264) i Cn 
LJ 552. . . - • 
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(k) limit the number of persons, and the weight of property, which may 
be conveyed by any such carriage; 

(l) require the owner or person in charge of any such carriage to keep a 

printed list of fares, in English and such other language as may be 
* prescribed, affixed inside such carriage in such place as may be deter¬ 
mined by the rules, and prohibit the destruction or defacement of 

such list; 

(m) require drivers to wear a numbered badge or ticket, and to produce 
their licenses when required by a Magistrate or other person authoriz¬ 
ed by the rules in this behalf, and prohibit the transfer or lending of 

such licenses and badges; and 

(n) provide for the deposit' of property found in such carriages, and the 
payment of a fee by the owner of such property on the delivery there- 

[a] The words and figure "or Section 4** were omitted by A.O., 1937. 

7. Penalty for breach of rules,— Any person breaking • any rule made 
under this Act shall be punished with fine which may extend to fifty rupees. 

STATE AMENDMENT 

Section 7A: 


Uttar Pradesh: 

After Section 7, Insert the following new section, namely t— 

'*7-A Compounding of offences under Section 7.— (1) The offences punl.sh- 
able under Section 7 of the Hackney-Carriage Act. 1879. may be compounded by 
the Executive Officer, or where there is no Executive Officer, by the Secretary 

of the Municipal Board. 

(2) The expressions "Executive Officer" and "Secretary" in sub-section (1) 
mean the Executive Officer and Secretary of the Municipal Board concerned . 

U. P. Act 12 of 1957, Section 4 (30-3-1957). 

8. Disposal of fees and payment of expenses.— The amount of any fees 
received and the amount of any expenses incurred in giving effect to this 
Act shall H* *] he credited and debited respectively to the municipal fund 

b[* * »] 

[al Words any municipality*" were omitted by A.O. 1937- 

[b] Words **and in any cantonment where there is a cantonment-fund, to s 

fund" were omitted, ibid. 

9 Power of Magistrate to decide disputes regarding fares.— If any dis¬ 
pute ’arises between the hirer of any hackney-carriage and the owner or 
driver of such carriage as to the amount of the fare payable by such hirer 
under any rule made under this Act, such dispute shall, upon application 
made in that behalf by either of the disputing parties, be heard and deter¬ 
mined by any Magistrate or Bench of Magistrates within the local linnta or 
whose jurisdiction such dispute has arisen; and such Magistrate or Bench 
may, besides determining the amount so in dispute, direct that either party 
shall pay to the other such sum as compensation for loss of time as such 

Magistrate or Bench thinks fit. 

Any sum determined to be due or directed to be paid under this section 
shall be recoverable as if it were a fine. 

The decision of any Magistrate or Bench in any case under this section 

shall be final. 

When any such case is heard by a Bench, any difference of opinion aris¬ 
ing between the members of such Bench shall be settled in the same^ man¬ 
ner as differences of opinion arising between such members in the trial of 
criminal cases. 

10. In case of dispute, hirer may require driver to take him to Court,— 
If, at the time any dispute mentioned in Section 9 arises, any Magistrate or 
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Bench of Magistrates having jurisdiction in respect of such dispute is sitting 

within the local limits to which the rules apply, the hirer of the carriage 

may require the driver thereof to take him in the same to the Court of 

such Magistrate or Bench for the purpose of making an application under 
that section. 


Any driver neglecting or refusing to comply with such requisition shall 
be punished with imprisonment for a term which may extend to one month, 
or with fine not exceeding fifty rupees, or with both. 


ITHE] HAJ COMMITTEE ACT, 1959 
(ACT LI OF 1959) 


[The text of the Act printed here is on 31-10-1982.] 

CONTENTS 


SECTIONS 

1. Short title. 

2. Definitions. 

3. Incorporation of Haj Committee. 

4. Composition of the Committee. 

5. Nomination and co-option of members. 

6. Chairman and Vice-Chairmen. 

7. Term of office. 

8. Constitution of new Committees, 

9. Duties of Committees. 

10. Meetings of Committee. 


11. Vacancies, etc., not to invalidate aeft 

or proceedings of the CommittW. 

12. Executive Officer and other employees, 

13. Sub-committees and inspection of. pll« 

grim ships. 

14. Haj Fund. 

15. Vesting of property in the Committee. 
10. Application of the Haj Fund* 

17. Power to make rules. 

18. Power to make bye-lawa* 

19. Repeal and savings. 


STATEMENT OF OBJECTS AND REASONS 


"According to the Port Haj Committees 
Act, 1932, as originally enacted, three Port 
Haj Committees were constituted at the 
three ports of Bombay, Calcutta and 
Karachi. Consequent upon constitutional 
changes in the country, the Act was suit¬ 
ably amended to provide for the continuance 
of the Calcutta and the Bombay Commit¬ 
tees only, the reference to the Karachi 
Committee being omitted therefrom. The 
Calcutta Committee, however, ceased to 
function from 11948 owing to the partition of 
Bengal and there is a balance of about 
Rs, 15,000 lying to the credUt of the defunct 
Port Haj sHind, Calcutta, which cannot be 


utilised for any other purpose or transferred 
to any Port Haj Fund unless the Act is 
amended. Further all pilgrim traffic to 
Saudi Arabia, Iraq and Iran Is now centra¬ 
lised at Bombay. 

2. It is, therefore, considered desirable 
that the Act should be revised to bring It 
in line with the present requirements of the 
Haj pil^ms and to make the Port Haj 
Committee a representative body of the 
country. 

3. The BUI seeks to achieve this object’* 
—Gazette of India, 1959, Extra., Pt 11, Sec* 
tion 2, page 1161. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
i-Adapited by Bombay Reorganisation (A.L. on U.S.) Order, 1981. 


(THE] HAJ COMMITTEE ACT, 1959 
(ACT LI OF 1959)» 

[17 December, 19591 

An Act to establish a Committee in the Port of Bombay for assisting Muslim 
pilgrims to Saudi Arabia, Syria, Iraq, Iran and Jordan and for matters 
connected therewith. 

Be it enacted by Parliament in tha Tenth Year of the Republic of India 
as follows:— 

[a] For Statement of Objects and Reasons, see .Gazette of India, 16-11-1959, 
Pt. n, Sec. 2, Extra., page 1161. 

1. Short title*— This Act may he caUed THE HAJ COMMITTEE ACT, 

19RP. 

2. Definitions.— In this Act, unless the context otherwise requires,-— 
(a) "Committee” means the Haj Committee constituted under tWs Act; £ 
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(b) ”pi1grtm” means a Muslim proceeding on or returning from pilgrimage 
to Saudi Arabia, Syria, Iraq, Iran or Jordan; 

(c) **pilgrim ship” means a ship conveying or about to convey pilgrims 

from or to the port of Bombay to or from any port in the Red Sea 
other than Suez; 

(d) "prescribed” means prescribed by rules made under this Act. 

3, Incorporation of Haj Committee.— (1) With effect from such date as 
the Central Government may, by notification in the Official Gazette, appoint 
'in this behalf, there shall be established a Committee by the name of the 
Haj Committee. 

(2) The said Committee shall be a body corporate having perpetual suc¬ 
cession and a common seal and shall by the said name sue and be sued. 

4. Composition of the Committee.— (1) The Committee shall consist of 
the following members, namely;— 

(a) the Collector of Customs, Bombay, ex officio; 

(b) the Chairman, Port Trust, Bombay, ex officio; 

(c) the Principal Officer, Mercantile Marine Department, Bombay, ex of¬ 
ficio; 

(d) the Commissioner of Police for Great Bombay, ex offidoj 

(e) the Municipal Commissioner, Greater Bombay, ex officio; 

(f) the Port Health Officer, Bombay, ex officio; 

(g) two members to be nominated by the Central Government; 

(h) three members of Parliament of whom two are to be nominated by 
the Speaker of the House of the 'People from among its members and 
one by the Chairman of the Council of States from among its mem¬ 
bers; 

(i) one member to represent the State Government of ^[Maharashtra] to 

be nominated by that Government; 

(j) two members of the “[Maharashtra] State Legislative Assembly to be 

nominated by the Speaker of that Assembly; 

(k) two members of the Municipal Corporation of Greater Bombay to be 
nominated by the Estate Government of Maharashtra] on the recom¬ 
mendation of the Muslim members of the Municipal Corporation of 
Greater Bombay; 

a) three members, of whom two shall be Shia Muslims, to be co-opted by 
all the members of the Committee to represent such interests as, in 
their opinion, are directly and actively interested in the welfare of the 
pilgrims. 

(2) Every nomination under this section shall take effect as soon as it is 
notified by the Central Government in the Official Gazette. 

(“] Substituted for "Bombay” by the Bombay Reorganisation (A.L. on U.S.) 
Order, 1961 (G.S.R, 346, d. 15-3-1961) (with retrospective effect from 1-5- 
1960). 

[b] Substituted for "State Government of Bombay”, ibid. 

5* Nomination and co-option of members.— (1) The members of the 
Committee shall be nominated or co-opted in such manner as may be pre- 
i scribed. 

^ (2) As soon as may be after the nomination of the members of the Com¬ 

mittee and the co-option of the members referred to in clause (1) of sub-sec¬ 
tion (1) of Section 4, the Central Government shall publish in the Official 
Gazette a list of the names of all members nominated and co-opted: 

Provided that the failure to co-opt a member shall not prevent the 
Central Government from making nominations or from publishing the list 
of members as provided in this sub-section: 
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Provided further that the list of members of a new Committee shall not 
be published before the expiry of three years from the date of the publica¬ 
tion of the list of members of the Committee which it is replacing. 

6. Chairman and Vice-Chairmen.— (1) After the publication of the list 
of members of the Committee under sub-section (2) of Section 5, the Cen¬ 
tral tlovernment shall direct the Committee to elect one of its members' to 
be the Chairman within such time as may be specified in the direction. 

(2) If within the time so specified the Committee fails to elect a Chair¬ 
man, the Central Government may appoint a member of the Committee to be 
the Chairman thereof. 

(3) The Chairman shall exercise such powers and discharge such duties 
as may be prescribed. 

(4) The Committee shall elect from among its members not more than 
two members to be Vice-Chairmen who shall exercise such powers and dis¬ 
charge such duties as may be determined by bye-laws made in tliis behalf 
by the Committee. 

(5) The appointment or election of the Chairman and Vice-Chairmen 
shall be notified by the Central Government in the Official Gazette. 

7. Term of office.— The term of office of the members of the Commit¬ 
tee (other than the ex officio members and members filling casual vacancies) 
Fhall be not less than three years, commencing on the day following the 
publication of the list of members under sub-section (2) of Section 5, and 
ending on the date of the publication of the list of members of the next 
Committee. 

8. Constitution of new Committees.— (1) At such time as the Central 
Government may deem to be expedient before or after the expiry of the 
period of three years after the publication of the list of members of a Com¬ 
mittee under sub-section (2) of Section 5, the Central Government shall take 
or cause to be taken all necessary steps for the nomination and co-option 
of members of the new Committee. 

(2) No person shall be ineligible for the nomination or co-option to the 
new Committee on the ground that he is or has been a member of the Com¬ 
mittee. 


9. Duties of Committees.— (1) The duties of the Committee shall be— 

(a) to collect and disseminate information useful to pilgrims; 

(b) to advise and assist pilgrims during their stay in the city and the port 
of Bombay, while proceeding on or returning from pilgrimage, in all 
matters including vaccination, inoculation, medical inspection and issue 
of passes and passports, and to co-operate with the local authorities 
concerned in such matters; 

(c) to give relief to indigent pilgrims; 

(d) to negotiate and co-operate with railways, shipping companies, airways 
and travel agencies for the purpose of securing travelling facilities 


for pilgrims; 

(e) to find suitable guides for employment by shipping companies on pil-r 
grim ships; ^ 


(f) to bring the grievances of pilgrims and any irregularities or omissions 
on the part of a master or owner of a pilgrim ship in carrying out 
the provisions of the Indian Merchant Shipping Act, 1923,^ to the no* 


lice of the authorities concerned, and to suggest remedies; 


(g> to appoint a pilgrim as "Amirul-Haj” on board a pilgrim ship to 

present the grievances of the pilgrims to the master or owner of tha 
ship: ^ ^ 

(h) generally to look after the welfare of the pilgrims; and 
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G) to discharge such other duties in connection with pilgrim traffic as 

may be prescribed. 

(2) The Central Government shall afford all reasonable assistance to the 
Committee in the discharge of the duties imposed by this section, 

[a] Now see the Merchant Shipping Act, 1958 <44 of 1958). 

10. Meetings of Committee.— (1) The Committee shall meet at least 
once in every month during the four months before the Haj Day and dur¬ 
ing the two months after the Haj Day, and at least once in three months 
during the rest of the year. 

(2) The number of members required to make a qorum at any meeting 
shall be six. 

(3) All matters shall be decided by a majority of votes of the members 
present, and in the event of an equality of votes, the Chairman or other 
person presiding shall have a casting vote. 

11. Vacancies, etc., not to invalidate acts or proceedings of the Com¬ 
mittee.— No act or proceeding of the Committee shall be invalid by reason 
only of the existence of any vacancy among it.s members or any defect in 
the constitution thereof. 

12. Executive Officer and other employees.— (1) The Central Govern¬ 
ment shall, in consultation with the Committee, appoint a person to be the 
Executive Officer thereof who shall also be the Secretary to the Commit¬ 
tee. 

(2) The Committee shall, subject to the approval of the Central Govern¬ 
ment, appoint such other employees as it may consider necessary for the ef¬ 
ficient discharge of its duties imder this Act. 

13. Sub-committees and inspection of pilgrim ships.— (1) The Committee 
shall appoint one or more sub-committees consisting of such number of its 
members as it thinks fit for the inspection of pilgrim ships. 

(2) Any such sub-committee when inspecting a pilgrim ship shall be ac¬ 
companied by the certifying officer appointed for the port under Section 151 
of the Indian Merchant Shipping Act, 1923,“ or by the Surveyor of the ship 
or other person deputed by the certifying officer, 

(3) The Executive Officer of the Committee, or a sub-committee ap¬ 
pointed under sub-section (1) may enter and inspect any pilgrim ship adver¬ 
tised or offering to sail from or which has returned to the Port of Bom¬ 
bay. 

(4) A master or any officer of a pilgrim ship who fails to render rea¬ 
sonable facilities for such inspection shall be punishable with fine which 
may extend to five hundred rupees. 

(5) No Magistrate other than a Presidency Magistrate or Magistrate of 
the first class shall take cognizance of an offence punishable under sub¬ 
section (4), and such Magistrate shall take cognizance of such offence only on 
written complaint by the Chairman of the Committee. 

. (6) The Committee may also appoint other sub-committees for such pur¬ 
poses it may think fit and any such sub-committee shall consist of such 
number of members and other persons as may be determined by bye-laws 

made in this behalf by the Committee. 

[a] Now see the Merchant Shipping Act, 1958 (44 of 1958), Section 238. 

t • • 

14. Haj Fund.— The Committee shall have its own Fund to be called 
the Haj Fimd, and there shall be placed to the credit thereof the following 
sums namely:— 

(a) the interest on all deposits made by pilgrims under clause (b) of Sec- 
* tion 208A of the Indian Merchant Sh’poing Act, 1923^ 

**A'* In the citations stands fcir AIR 

[VoL 20] 4 A. M. 81 
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(b) the fees charged for the registration of pilgrim passes in pursuance of 
any rule made under Section 213 of the Indian Merchant Shipping 
Act, 1923;® 

(c) the sums realised from the sale of the effects of deceased pilgrims and 
sums of money left by deceased pilgrims, which are unclaimed and 
have lapsed to the Government; 

(d) any fees which may be levied for the issue of visitors* passes to 
friends and relations of pilgrims who desire to go on board a pilgrim 
ship; 

(e) the amount standing at the commencement of this Act to the credit of 
the Fund known as the Indigent Pilgrims Fund: 

Provided that such amount shall be applied by the Committee 
solely for the relief of indigent pilgrims; 

(f) any sums received by the Ha] Fund from private sources; and 

(g) any sums allotted by the Central Government or any State Govern¬ 
ment to the Haj Fund. 

[a] Now see Section 273 and Section 282, respectively of the Merchant Shipping 
Act. 1958 (44 of 1958). 

15. Vesting of property in the Committee.— All property, as.sets and 
funds owned or acquired, before the establishment of the Committee under 
(his Act. by the Port Haj Committee of Calcutta and the Port Haj Commit¬ 
tee of Bombay constituted under the Port Haj Committees Act, 1932, shall, 
on such establishment, vest in the Committee and form part of the Haj 
Fund referred to in Section 14. 

16. Application of the Haj Fund.— The Haj Fund shall, subject to any 
rule.s that may be made under this Act, be under the control and manage¬ 
ment of the Committee, and shall be applied to the following purposes, 
namely:— 

(a) pay and allowances of the Executive Officer and other employees of 
the Committee; 

(b) payment of charges and expenses incidental to the objects specified in 
Section 9; 

(c) any other objects specified in the rules made under Section 17. 

17. Power to make rules.— (1) The Central Government may, by noti¬ 
fication in the Official Gazette, make rules to carry out the purposes of 
this Act. 

(2) In particular, and without prejudice to the generality of the fore¬ 
going power, such rules may provide for all or any of the following mat¬ 
ters, namely:— 

(a) the manner of nomination and co-optiem of members of the Committee; 

(b) the disqualifications for being chosen as, or for being members of the 
Committee; 

(c) the manner in which doubts and disputes relating to co-option of mem¬ 
bers may be determined; 

(d) the filling up of casual vacancies in the office of the Chairman and 
other members of the Committee; 

(e) the removal of the Chairman and other members of the Committee and 
their resignation from office; 

I 

(f) the term of office of the Chairman and his powers and duties; 

(g) the duties which may be entrusted to the Committee; 

(h) the powers and duties of the Executive Officer and the conditions of 
service of the Executive Officer and other employees of the Committee; 

(i) the custody of Haj Fund and the investment of balances therein; 

(j) the objects for which the Haj Fund may be applied; 
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(k) the limit of expenditure which may be incurred by the Committee 
without sanction of the Central Government; 

(l) the accounts to be kept by the Committee and the audit of such ac¬ 

counts; 

(m) the preparation, submission and approval of the budget of the Com¬ 
mittee; 

(n) the returns, statements and reports to be submitted by the Commit¬ 
tee; 

(o) any other matter which is to be, or may be, prescribed. 

(3) Every rule made under this section shall be laid as soon as 
may be after it is made before each House of Parliament while it is in ses¬ 
sion for a total period of thirty days which may be comprised in one ses¬ 
sion or in two successive sessions, and if before the expiry of the session 
in which it is so laid or the session immediately following, both Houses 
agree in making any modification in the rule or both Houses agree that the 
rule should not be made, the rule shall thereafter have effect only in such 
modified form or be of no effect, as the case may be; so however that any 
such modification or annulment shall be without prejudice to the validity 
of anything previously done under that rule. 

18. Power to make bye-laws.— (1) The Committee may make bye-laws 
not inconsistent with this Act or the Rules made thereunder— 

(a) prescribing the manner of election of the Vice-Chairmen; 

(b) prescribing the term of office and the powers and duties of the Vice- 
Chairmen; 

(c) regulating the removal or resignation of a Vice-Chairman and the fill¬ 
ing up of casual vacancies in the office of Vice-Chairman; 

(d) regulating the convening of the meetings of the Committee and the 
conduct of business thereat; 

(e) prescribing the registers and records to be maintained: 

(f) providing for the publication of its proceedings and any matter of in¬ 

terest to pilgrims; and 

(g) providing for any other matter which the Committee deems necessary 
for giving effect to the provisions of this Act. 

(2) Bye-laws made by the Committee under this section shall be sub¬ 
mitted to the Central Government and shall not take effect until they have 
been confirmed by the Central Government. 

(3) Bye-laws which have been confirmed by the Central Government 
shall be published in the Official Gazette. 

19. Repeal and savings.— (1) The Port Haj Committees Act, 1932, is 
hereby repealed. 

(2) Notwithstanding such repeal, the Port Haj Committee of Bombay 
constituted under the said Act shall, until the establishment of the Committee 
under this Act, continue to function as if this Act had not been passed and 
on such establishment of the Committee, the Port Haj Committee of Bombay 
shall stand dissolved. 
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THE SCHEDULE 
OBJECTS AND REASONS 


At prc<;ent the boundary between the 
Stales of Haryana and Uttar Pradesh is 
partly fixed with reference to the bound¬ 
aries of adjacent border villages and partly 
variable, being the deep stream of the'river 
Yamuna which often changes its course. 
Out of the five border districts of Haryana 
and six of Uttar Pradesh, the boundary 
between Ambala and Kurukshetra districts 
of Haryana and Saharanpur district of 
Uttar Pradesh is fixed, and so is the bound¬ 
ary between Gurgaon district of Haryana 
and Mathura district of Uttar Pradesh. The 
deep stream of the Yamuna has all along 
been declared to be the boundary between 
Karnal and Sonepat districts of Haryana on 
the one side and Saharanpur. Muzaffar- 
nagar and Meerut districts of Uttar Pradesh 
on the other, and also between Gurgaon 
district of Haryana and Bulandshahr and 
Aligarh districts of Uttar Pradesh. 

2. Attempts were made from lime to time 
in the past to replace the river boundary 
by a fixed boundary, particularly in the 
portion covering Ballabhgarh tehsil of Gur- 
goan district, but for one reason or another, 
the<5e attempts remained inconclusive. Lat¬ 
terly, after the establishment of Haryana as 


a separate State, the disagreanent between 
the two State Governments over the exact 
location of the river boundary between 
Gurgaon and Bulandshahr disWcts grew 
more and more pronounced. 

3. With a view to settling once for all 
the problems arising out of the fluctuating 
boundary, the then Chief Ministers of Uttar 
Pradesh and Haryana had suggested to the 
then Home Minister, Shri Uma Shankar 
Dikshit, in May. 1974 that the latter might 
agree to arbitrate in this matter in his per¬ 
sonal capacity; and that the Award of his 
arbitration would be accepted by both the 
parties. Accordingly, Shri Dikshit gave his 
Award on 14th February, 1975, recommend¬ 
ing the replacement of the variable bound- 
dary described therein. The Bill seeks to 
give effect to the Award. 

4. Clause 27 of the Bill provides that the 
existing laws shall continue to be in force 
in the transferred territories until 

wise provided by a competent lepslature 
or other competent authority. To f^ihtow 
identification of the transferred territoro 
by the authorities who have to impic®™ 
the laws, provision has been made fbr ws 
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deinarcation of the fixed bounda»'y on land 
and preparation and supply of maps to the 
Oovemments of Haryana and Uttar Pradesh. 

5. The Bill also makes the necessary sup¬ 
plemental and incidental provisions relating 
to representation in Parliament and 
State Legislatures, transfer of jurisdiction 
between the High Courts of Punjab and 
Haryana and Allahabad, authorisation of 


expenditure, apportionment of assets 'and 
liabilities and certain other matters. 

6. As required by the proviso to Article 3 
of the Constitution this Bill was referred 
by the President to the Legislatures of the 
States of Haryana and Uttar Pradesh for 
expression of their views. 

7. The notes of clauses explain ‘in detail 
•the various provisions of the Bill.—S. O. R. 



ITHEI HARYANA AND UTTAR PRADESH 
(ALTERATION OF BOUNDARIES) ACT, 1979 

[ACT No. 31 of 1979]® 

[nth Juno, 1070] 

An Act to provide for the alteration of boundaries of the Stales of Haryana 
and Uttar Pradesh and for matters connected therewith. 


fie it enacted by 
India as follows: 


Parliament in the Thirtieth Year of the Republic 

PART I 

PRELIMINARY 



• 1. Short title.— This Act may be called THE HARYANA AND UTTAR 
PRADESH (ALTERATION OF BOUNDARIES! ACT. 

■[a] F6r Statement of Objects and Reasons, see Gaz. of India; 15-5-1978., Part II ^ 
S, 2, Ext., p. 635. 


.2. Definitions.— In this Act, unless the context otherwise requires,— 

(a)."appointed day” means the day which the Central Government may, by 
notification in the Official Gazette, appoint; 

•(b) "assembly constituency”, "council constituency” and "parliamentary 
constituency” have the same meanings as in the Representation of the 
People Act, 1950; 

’ tc) "fixed boundaries” means the boundaries demarcated under the provi¬ 
sions of Section 3; 

(d) "law” includes any enactment, Ordinance, regulation, order, bye-law, 
rule, scheme, notification or other instrument having the force of law 
in the whole or in any part of the State of Haryana or Uttar Pradesh. 

(e) "notified order” means an order published in the Official Gazette; 

(f) "prescribed” means prescribed by rules made under this Act; 

(g) "present deep stream line” means the deep stream line of the river 
Yamuna as verified and determined by the Survey of India during the 
months of November, 1974, December. 1974, January, 1975 and February 


« 

» * 
4 


t • 


(h) '"sitting member”, in' relation .to either House of Parliament or of the 

Le^slature of State, rne^s a person who imm.ediately before the ap¬ 
pointed day .is. a member of that House; 

(i) "tranferred territories” means,— 

(a) in relation to the. State of Haryana, the territories transferred by this 
Act from that State to the State of Uttar Pradesh, and 


(b) in relation to the State of Uttar Pradesh, the territories transferred 
by this Act from that State to the State of Haryana; 


( 3 ) 


S’- 

ST 


«- 


any reference to a district of a State shall be construed as a reference to 
the area physically comprised within that district immediately before 
the appointed day. 

OBJECTS AND REASONS 


■'^‘•Clatiee 8.— At pt^ent, the boundary the State of Uttar Pradesh in the northern 
*betWB«r' the Karnal and Sonepat districts sector and the boundary between Gurgaon 

of ^ryana and the Saharan- district of (he State of Haryana and the 
‘and Meerut districts of Bulandshahr and Aligarh districts of the 
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State of Uttar Pradesh in the southern 
sector is the deep stream of the river 
Yamuna as it emerges after each rainy sea¬ 
son. A survey of the river Yamuna was 
conducted by the Survey of India during 
1971-72. In order to take into account any 
subsequent changes in the deep stream, the 
deep stream of Yamuna wa« again verified 


and determined by the Survey of India 
during the months of November, 1974, 
December, 1974, January, 1975 and February, 
1975. Sub-clause (g) defines the "present 
deep stream line” which forms the basis of 
the fixed boundaries as defined in sub¬ 
clause (c).—S. O. B. 


PART II 

ALTERATION OF BOUNDARIES 


3. Replacement of fluctuating boundaries by fixed boundaries.—(1) As from 
the appointed day, the boundary between the Karnal and Sonepat districts of 
the State of Haryana and the Saharanpur, Muzaffarnagar and Meerut districts 
of the State of Uttar Pradesh and the boundary between the Gurgaon district 
of the State of Haryana and the Bulandshahr and Aligarh districts of the 
State of Uttar Pradesh which at present is the deep stream of the river 
Yamuna, shall be altered to and replaced by fixed boundaries. 

(2) The said fixed boundaries shall be demarcated by an authority appointed 
in this behalf by the Central Government so as to be generally in conformity 
with the fixed boundaries described in the .Schedule. 

(3) For the purposes of such demarcation,— 

(a) the decision of the said authority on any matter relating to the inter¬ 
pretation of any part of the description of the fixed boundary given in 
the Schedule shall be final; 

(b) the said authority shall have power to determine the location of the 
points at which the boundary pillars shall be constructed and to specify 
the State Government which shall be responsible for the construction 
and maintenance of the boundary pillars at such points according to 
such specifications as that authority may indicate (the pillars of the 
same specifications being apportioned as far as practicable, equally 
between the two State Governments), the decision of the said authority 
in regard to these matters being final; 

(c) it shall be lawful for the said authority and for any person specified by 
such authority to enter upon and survey any area in the vicinity of 
any of the fixed boundaries described in the Schedule and to do all 
other acts as may be necessary. 

(4) The authority referred to in sub-section (2) shall also prepare maps of 
the areas on both sides of the fixed boundaries and in the vicinity thereof 
showing— 

(a) the present deep stream line and the fixed boundary in relation to it; 
and 

(b) the names and boundaries of the villages on both sides of the fixed 
boundary as indicated by the State Government concerned with refer¬ 
ence to the revenue records of that Government, 

and send authenticated copies thereof to the Central Government and to the 
State Governments of Haryana and Uttar Pradesh. 

OBJECTS AND REASONS 


Clause 3 and Schedule.— The Inter-State 
boundary immediately before the transfer 
of territories would be the deep stream of 
Yamuna as it would emerge at the end of 
the rainy season precedjng the transfer. 
Sub-clause (1) seeks to replace the present 
deep stream boundaries by fixed boundaries 
as described in the Schedule. The Schedule 
to the Bill describes the fixed boundary 
but it has to be actually located on the 
ground and demarcated after making the 
necessary survey. Sub-clause (2), therefore. 


provides for the demarcation being done by 
an authority appointed by the Central 
Government. 

$ 

The description of the fixed boundary 
In the Schedule which follows the Award 
given by Shri Uma Shankar Dikshit Is in 
terms of "the present deep stream line” and 
in terms of inter-village boundaries as as¬ 
certained and mapped at the Settlement of 
Gurgaon district completed in the year 
1943. Sub-cUuse (3) seeks to empower the 
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demarcaiins authority to interpret and lake 
into account the relevant records. This sub- 
^ause also seeks to confer necessary powers 
on the demarcating authority to conduct 
survey in the area concerned and to deter¬ 
mine the points at which the boundary 
pillars shall be located and the State which 
shall be responsible for the construction and 
maintenance of each such pillar. 

As stated above, the village boundaries 
mentioned in the Schedule relate to tlfe 
year 1943. Since then, on account of change 


in the course of Yamuna and consequent 
transfer of land from one State to another, 
the village boundaries have undergone 
change. Sub-clause (4). therefore, provides 
for the preparation of maps showing the 
"present deep stream line", the fixed boun¬ 
dary in relation thereto and the names and 
boundaries of villages as they exist at the 
time of their preparation; and for autiient>- 
cated copies of such maps being .sent to the 
Central Government and to tlie Govern¬ 
ments of Haryana and Uttar Pradesh.— SOR. 


4. Transfer of territories.— (1) As from the appointed day,— 

(a) there shall be added to the State of Haryana all the territories of the 
State of Uttar Pradesh which lie on the Haryana side of the fixed 
boundaries, and the said territories shall thereupon cease to form part 
of the State of Uttar Pradesh; and 

(b) there shall be added to the State of Uttar Pradesh all the territories of 
the State of Haryana which lies on the Uttar Pradesh side of the fixed 
boundaries, and the said territories shall thereupon cease to form part 
of the State of Haryana. 

(2). Each of the State Governments of Haryana and Uttar Pradesh shall, 
by order in the Official Gazette of the State, provide for the administration, 
as from the appointed day, of the territories transferred to that State under 
sub-section (1) by including them or any part of them in such-district, sub¬ 
division, police-station or other administrative unit as may be specified in the 

order, 

OBJECTS AND REASONS 


Clause 4.— Sub-clause <I> provides for the clause (2) provides for the issue of notified 

transfer to the State of Haryana of the orders by the two State Government.^ pro- 

territories of the State of Uttar Pradesh viding for the administration of the trans- 

lying on the Haryana side of the fixed ferred territories by including them or any 

boundary and for the transfer to the State part of them in such district, sub-division, 

of Uttar Pradesh of the territories of the police station or other administrative unit as 

State of Haryana lying on the Uttar Pra- may be specified in the orders.— S. O. R. 

desh side of the fixed boundary. Sub- 

5, Amendment of First Schedule to the Constitution.— As from the ap¬ 
pointed day, in the First Schedule to the Constitution, under the heading "I. 
THE STATES”— 

(a) for the entry against '*13. Uttar Pradesh”, the following shall be sub¬ 
stituted, namely:— 

"The territories which immediately before the commencement of this Con¬ 
stitution were either comprised in the Province known as the United 
Provinces or were being administered as if they formed part of that 
Province, the territories specified in clause (b) of sub-section (1) of Sec¬ 
tion 3 of the Bihar and Uttar Pradesh (Alteration of Boundaries) Act, 
1968 and the territories specified in clause (b) of sub-section (1) of 
Section 4 of the Haryana and Uttar Pradesh (Alteration of Boundaries) 

Act, 1979, but excluding the territories specified in clause (a) of sub¬ 
section (1) of Section 3 of the Bihar and Uttar Pradesh (Alteration of 
Boundaries) Act, 1968, and the territories specified in clause (a) of sub¬ 
section (1) of Section 4 of the Haryana and Uttar Pradesh (Alteration 
of Boundaries) Act, 1979.;” 

tb) for the entry against "17 Haryana”, the following shall be substituted, 
namely:— 

•The territories specified in sub-section (1) of Section 3 of tHe Punjab 
‘Reorganisation Act, 1966 and the territories specified in clause (a) of 
^ «ub-secUoa Section 4 of the Haryana and Uttar Fra'desH (Altera'i 
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tion of Boundaries) Act, 1979, but excluding the territories specified in 
clause (b) of sub-section (1) of Section 4 of that Act”. 

* • 

OBJECTS AND REASONS 

Clause 5.— Tliis clause rer'ks to make dule to the Constitution.—S. O. R. 
consequential amendments in the first Sche- 

PART IH 

REPRESENTATION IN THE LEGISLATURES 

6. Construction of delimitation orders.—As from the appointed day, any 
reference in any order relating to delimitation of parliamentary constituen¬ 
cies. assembly constituencies or council constituencies— 

(a) (i) to the State of Haryana, shall be construed as including the territo¬ 
ries transferred to that State from the State of Uttar Pradesh under 
clause (a) of sub-section (1) of Section 4, but excluding the territories 

transferred from the State of Haryana to the State of Uttar Pradesh 

* * • 

under clause (b) of that sub-section; 

(ii) to any district, sub-division, police station or other administrative unit 
in the State of Haryana, shall be construed as including that part of 
1 . iTitnrics, if any. transferred to that State, which is included in 
thi'l d.strict, snb-division, police station or other administrative unit 
hv order made under sub-section (2) of Section 4; 

(b) to the State of Uttar Pradesh, shall be construed as including the 
territories tran«:ferred to that State from the State of Haryana under 
clause (b) of sub-section (1) of Section 4, but excluding the territories 
transferred from the State of Uttar Pradesh to the State of Haryana 
under clause (a) of that sub-section; 

(ii) to any district, sub-division, police station or other adm'inistrative' 
unit in the State of Uttar Pradesh, shall be construed as includihg / 
that part of the territories, if any, trnasferred to that . State, vhich i§. 
included in that district, sub-division, police station or other admin- .. 
istrative unit by order made under sub-section f2) t>f Section 4. 

OBJECTS AND REASONS 

Clause 6.— This clatii'e provides for the assembly and council constituencies. — 

necessary adiustment of the parliamentary, S. O. R. 

« 

7. Provision as to sitting members.— (1) Every sitting member of the 
House of the Peoi'>le representing any parliamentary constituency the ex¬ 
tent of which has been altered by virtue of the provisions of this Act shall, 
notwithstanding such alteration, be deemed, as from the appointed day, to 
have been elected to that House by the constituency as so altered. 

4 

(2) Every sitting member of the Legislative Assembly of the State of 
Haryana or Uttar Pradesh representing • any assembly constituency the extent 
of which ha.5 been altered by virtue of the provisions of this Act shall, not¬ 
withstanding such alteration, be deemed, as from the appointed day, to have 
been elected to the said Legislative Assembly by that constituency as so al¬ 
tered. 

(3) Every sitting member of the Legislative Council of tHe State of 
Uttar Pradesh representing any council constituency the extent of which has 
been altered by virtue of the provisions of this Act shall, notwithstanding 
such alteration, be deemed, as from the appointed day, to have been elected 
i(y the said Legislative Council by that constituency as so altered. 

OBJECTS AND REASONS 

Clause 7.^ This clause provides that the .constituencies altered by the provisions of 
sitting memberK. of the Housa of the People the Bill will continue to. represent those con- 
and the State Le^slatures representing the stituencies as altered.-^ S. O. R. 
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^ PART IV 

HIGH COURTS 

> 

« 

8. Extension of jurisdiction of, and transfer of proceedings to. High 
Court of Punjab and Haryana.— (1) Except as hereinafter provided— 

‘ (a) the jurisdiction of the High Court of Punjab and Haryana shall, as 
from the appointed day, extend to the territories transferred by this 
Act from the State of Uttar Pradesh to the State of Haryana: and 

(b) the High Court of Judicature at Allahababad shall, as from that day, 
have no jurisdiction in respect of the said territories. 

(2) Such proceedings pending in the High Court of JudicaUiro -d All.ilia- 
bad immediately before the appointed day as are certified hy 1he Chief Jus¬ 
tice of that High Court, having regard to the place of accrual of the cause 
of action and other circumstances, to be proceedings which ought to be heard 
and decided by the High Court of Punjab and Haryana shall, as soon as 
may be after such certification, be transferred to the High Court of Punjab 

and Haryana. 


. (3) Notwithstanding anything contained in sub-sections 0) and (21. but 

save as hereinafter, provided, the High Court of Judicature at Allaliabad 
shall have, and the High Court of Punjab and Haryana shall nol have. 
Jurisdiction to entertain, hear or dispose of appeals, applications for leave to 
appeal to the Supreme Court, applications for reviews and other proceed- 
^gsi where any such proceedings seek any relief in respect of any order 
passed by the High Cburt of Judicature at Allahabad before* the appointed 

day: 

. Provided that if, after, sucji proceedings have been entertained by the 
High Court of Judicature at Allahabad, it appears to the Chief Justice of 
that High Court that they ought to be transferred to the High Court of 
Punjab and Haryana, he shall order that they shall be so transferred anb 
such proceedings shall thereupon be transferred accordingly. 

(4) Any -order made by the High Court of Judicature at Allahabad— 

(a) before the appointed day in any proceedings transferred to the High 
Court of Punjab and Haryana by virtue of sub-section (2), or 

(b) in any proceedings with respect to which the High Court of Jiidica- 
.ture at Allahabad retains jurisdiction by virtue of sub-section (3). 

ahall, for all purposes, have effect not only as an order of the High Court 
of Judicature at Allahabad, but also as an order made by the High Court of 
Punjab and Haryanar- . .• • ' 

(5) Subject to any rule made or direction given by the High Court* of 
Punjab and Haryana, any such person who immediately before the appoint¬ 
ed day is an advocate entitled to practise in the High Court of Judicature 
at 'Allahabad as may be-specified in this behalf by the Chief Justice of the 
High Court of Punjab and Haryana having regard to the transfer of territo¬ 
ries from fhe State of TJttar Pradesh to the State of Haryana, shall be recog¬ 
nised as an advocate entitled to practise in the High Court of Punjab and 

V ft . • OBJECTS AND REASONS 

I 


Clauses 8 fo 11.^ These clauses provide Courts to the other High Court and enable 
for the alteration of the jurisdiction of^thB advocates already engaged In such ^o- 
Hleh Court of Punjab and Haryana and the ceedings to appear and to act in the other 
High Court of Judicature at Allahabad. High Court in relation to those proceed- 
Thcy also provide for the transfer of pro- ings. — S. O. H; 

Raiding In either of 4he' High- • • * _ 

' the'cHsfioiiB sUnds for AIR ■ 
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9. Extension of jurisdiction of, and transfer of proceedings to, High 
Court at Allahabad.— (1) Except as hereinafter provided— 

(a) the jurisdiction of the High Court of Judicature at Allahabad shall, as 
from the appointed day, extend to the territories transferred by this 
Act from the State of Haryana to the State of Uttar Pradesh; and 

(b) the High Court of Punjab and Haryana shall, as from that day, have 
no jurisdiction in respect of the said territories. 

(2) Such proceedings pending in the High Court of Punjab and Haryana 
immediately before the appointed day as are certified by the Chief Justice 
of that High Court, having regard to the place of accrual of the cause of 
action and other circumstances, to be proceedings which ought to be heard 
and decided by the High Court of Judicature at Allahabad shall, as soon as 
may be after such certification, be transferred to the High Court of Judica¬ 
ture at Allahabad. 

(3) Notwithstanding anything contained in sub-sections (1) and (2), but 
save as hereinafter provided, the High Court of Punjab and Haryana shall 
have, and the High Court of Judicature at Allahabad shall not have, juris¬ 
diction to entertain, hear or dispose of appeals, applications for leave to ap¬ 
peal to the Supreme Court, applications for review and other proceedings, 
where any such proceedings seek any relief in respect of any order passed 
by the High Court of Punjab and Haryana before the appointed day: 

Provided that if. after such proceedings have been entertained by the 
High Court of Punjab and Haryana, it appears to the Chief Justice of the 
High Court that they ought to be transferred to the High Court of Judicature 
at Allahabad, he shall order that they shall be so transferred and such pro¬ 
ceedings shall thereupon be transferred accordingly. 

(4) Any order made by the High Court of Punjab and Haryana— 

(a) before the appointed day in any proceedings transferred to the High 
Court of Judicature at Allahabad by virtue of sub-section (2); or 

(b) in any proceedings with respect to which the High Court of Punjab 
and Haryana retains jurisdiction by virtue of sub-section (3), 

shall, for all purposes, have effect not only as an order of the High Court 
of Punjab and Haryana, but also as an order made by the High Court of 
Judicature at Allahabad. 

(5) Subject to any rule made or direction given by the High Court of 
Judicature at Allahabad, any such person who immediately before the ap¬ 
pointed day is an advocate entitled to practise in the High Court of Punjab 
and Haryana as may be specified in this behalf by the Chief Justice of the 
High Court of Judicature at Allahabad having regard to the transfer of ter¬ 
ritories from the State of Haryana to the State of Uttar Pradesh shall be 
recognised as an advocate entitled to practise in the High Court of Judica¬ 
ture at Allahabad. 

OBJECTS AND REASONS 
See under Section 8. 

10. Bight to appear in any proceedings transferred under Section 8 or 
Section 9.— Any person who immediately before the appointed day is an 
advocate entitled to practise in the High Court of Punjab and Haryana or 
the High Court of Judicature at Allahabad and was authorised to appear in 
anv proceedings transferred under Section 8 or Section 9 shall have the 
right to appear in the High Court to which the proceedings have been trans¬ 
ferred in relation to those proceedings. 

OBJECTS AND REASONS 
See under Section 8. 

11. Interpretation.— For the purposes of Sections 8 and 9,— 

Ta) proceedings shall be deemed to be pending in the High Court of Pun¬ 
jab and Haryana or the High Court of Judicature at Allahabad until 
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that Court has disposed of all issues between the parties, including any 
issue with respect to the taxation of the costs of the proceedings and 
shall include appeals, applications for leave to appeal to the Supreme 
Court, applications for review, petitions for revision and petitions for 
writs. 

(b) references to the High Court of Punjab and Haryana or the High 
Court of Judicature at Allahabad shall be construed as including re¬ 
ferences to a Judge or division court thereof, and references to an 
order made by a court or a Judge shall be construed as including re¬ 
ferences to a sentence, judgment or decree passed or made by that 
court or Judge. 

OBJECTS AND REASONS 
See under Section 11. 


PART V 

AUTHORISATION OF EXPENDITURE! 

12. Appropriation of moneys for expenditure in transferred territories 
under existing Appropriation Acts.— (1) As from the appointed day any Act 
passed by the Legislature of the State of Haryana or Uttar Pradesh before 
that day for the appropriation of any moneys out of the Consolidated Fund 
of the State to meet any expenditure in respect of any part of the financial 
year in which the appointed day falls shall have effect also in relation to 
the territories transferred to that State by the provisions of Part II and it 
shall be lawful for the State Gwemment to spend any amount on any ser¬ 
vice in those territories* out of the amount authorised by such Act to be ex¬ 
pended for that service during the financial year in that State. 

(2) The Governor of Haryana or of Uttar Pradesh may, after the ap¬ 
pointed day, authorise such expenditure from the Consolidated Fund of the 
State as he deems necessary for any purpose or service in the territories 
transferred to that State for a period of not more than six months beginning 
with the appointed day pending the sanction of such expenditure by the 
Legislature of the State; 

Provided that no such authorisation shall be made so as to have effect 
for any period after the end of the financial year in which the appointed 
day falls. 

* OBJECTS AND REASONS 


Clause 12.— This clause makes necessary the territories transferred to them until the 
provisions to enable the two States to in- expenditure is specifically sanctioned by the 
cur expenditure on the administration of appropriate legislature.—S.O.R. 

13. Reports relating to accounts of Haryana and Uttar Pradesh.— The 
reports of the Comptroller and Auditor-General of India referred to in 
clause (2) of Article 151 of the Constitution relating to the accounts of the 
State of Haryana or Uttar Pradesh in respect of any financial year ending 
before the appointed day shall be submitted to the Governor of each of the 
States of Haryana and Uttar Pradesh who shall cause them to be laid be¬ 
fore the Legislature of the State. 

OBJECTS AND REASONS 


Clause 13.— This clause provides that the 
audit reports of the Comptroller and Audi¬ 
tor-General of India relating to the ac¬ 
counts of either of the States in respect of 
any financial year ending before the ap¬ 


pointed day shall be submitted to the Gov¬ 
ernor of each of the two States who shall 
cause them to be laid before the State 
Legislature concerned.—S.O.R, 


PART VI 

APPORTIONMENT OF ASSETS AND LIABILITIES 

14. ■ Land and goods.— (1) Subject to the other provisions of this E^ai^ 

•11 land and all stores, articles and other goods belonging to the State of 
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Haryana or Ullar Pradesh in the transferred territories shall, as from the 
appoinlcd day. pass to Ihe State to which the territories are transferred. 

(2) In this section, the expression "land” includes immovable property of 
every kind and any riphis in or over such property. 

OBJECTS AXD REASONS 

Clause 14 to ZS .— These clauses relate to responding provisions of the Andhra Pra- 
the appoitionnient of the assets and liabili- desh and Madras (Alteration of Boundaries) 
ties of the Stale Governments in relation Act. 1959 or the Bombay Reorganisation Act, 
to the territories transferred from one State 1960 or the Bihar and Uttar Pradesh (Alter- 
lo another and follow generally the cor- ation of Boundaries) Act, 1968.—S. O. R. 

15. Arrears of faxes.— The right of the State of Haryana or Uttar Pra- 
fli'sh lo lecov'or urreai'.s of any lax or duty on property situate in the trans- 
ff'ircd terriioi'ies. including land revenue, or la recover arrears of any other 
l.ix nr duly in any case where the place of assessment of that lax or duly 
is in llie transhured territories shall belong to the State to which the terri¬ 
tories are transferred. 

OBJECTvS AND REASONS 
See under Section 14. 

16. Riglii to recover loans and advances.— The right to recover any 
ot advances made before the appointed day by the State of Haryana 

<•: l i'ar Pradesh to any local body, society, agriculturist, or other person 
iii Die Iran.sfcrred territories .shall belong to the State to which the terri¬ 
tories are transferred. 

OBJECTS AND REASONS 

* * 9 

See under Section 14. 

17. Refund of (axes collected in excess.— The liability of the State of 
Haryana or Uttar Pradesh to refund any tax or duty on property situate in 
Die transferred territories including land revenue, collected in excess shall 
h(* Die h.tbilily of the State to which-the ^rritories are transferred, and .the 
|i;ihilily of the State of Haryana or UUar Pradesh to,refund any other ■ tax 
tw fluty colleclod in excess in any case where the place of assessment of the 
fax (tr duly is in the transferred territories shall also be the liability of 
the State to whi^h the territories are transferred. 

OBJECTS AND REASONS 

See under Section 14. • 

IR. DeposKs.^ The liability of the State of Haryana or Uttar Pradesh 
in respect of any civil deposit or local fund deposit made in the transferred 
ft'rritories shall, as from the appointed day, be the liability of the State to 
which the territories are transferred. 

OBJECTS AND REASONS 

See under Section' 14. *. • 

... . - . 

, in. Contracts.— (1) Where, before the appointed.day,- the State of Hai> 
yana or Uttar Pradesh has made -any contract in the exercise of its execuV 
five power for any purposes of the State, that contract shall be: deemedT to 
have been made in the exercise, of the executive power— 

(a) if such purposes are, as from that day, purposes relatable exclusively- 
to the transferred territories of the State to which the territories are ■ i 

transferred; and 

(b) in any other case, of the State which made the contract, and all rights 
and liabilities which have accrued, or may accrue, under any such 
contract shall, to the extent to which they are rights or liabUities of 
the State which made the contract be the rights or liabilities of the 
State specified in clause (a) or clause (b) above. 

(2) For the purposes of this section,'there shall be deemed to be ihclijd- 
ed in the liabilities TVhich have accifued dr may accrue under *any contract— 
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. tfl) any. .liability to satisfy an order or award made by any couii or othpr 
tribunal in proceedings relating to the contract; and 
(b) any liability in respect of expenses incurred in or in connection with 
any such proceedings. 

(3) This section shall have effect subject to the other provisions of this 
Part relating to the apportionment of liabilities in respect of loans, guarantees 
and other financial obligations. 

OBJECTS AND REASONS 
See under Section 14. 

20. Liability in respect of actionable wrong.— Where, immediately be¬ 
fore the appointed day, the State of Haryana or Uttar Pradesh is subject to 
any liability in respect of an actionable wrong, other than breach of con¬ 
tract, that liability shall,— 

(a) if the cause of action arose wholly within the transferred territories 
be a liability of the State to which the territories are transferred: and 

(b) in any other case, continue to be a liability of the State which, im¬ 
mediately before that day, was subject to such liability. 

OBJECTS AND REASONS 
See under Section 14. 

21. Liability as guarantor of co-operative societies.— Where, immediate¬ 
ly before the appointed day, the State of Haryana or Uttar Pradesh is li¬ 
able as guarantor in respect of any liability of a registered co-operative so¬ 
ciety, that liability shall,— 

(a) if the area of the society’s operations is limited to the transferred terri¬ 
tories, be a liability of the State to whcih the territories are transfer¬ 
red; and 

■ (b) in any other case, continue to be a liability of the State which imme¬ 
diately before that day was subject to such liability. 

OBJECTS AND REASONS 
See under Section 14. 

22. Items in suspense.— If any item in suspense is ultimately found to 
affect an asset or liability of the nature referred to in any of the foregoing 
provisions of this Part, it shall be dealt with in accordance with that pro¬ 
vision. 

- OBJECTS AND REASONS 

See under Section 14. 

0 

23. Apportionment of assets or liabilities by agreement.— Where the 
States of Haryana and Uttar Pradesh agree that the benefit or burden of 
any particular asset or liability should be apportioned between them in a 
manner other than that provided for in the foregoing provisions of this Part 
then, notwithstanding anything contained therein, the benefit or burden of 
that asset or liability shall be apportioned in the manner agreed upon, 

OBJECTS AND REASONS 
. See under Section 14. 

24. Power of Central Government to order allocation or adjustment in 
certain cases,— Where, by virtue of any of the provisions of this Part, either 

thf State of Havana or Uttar Pradesh becomes entitled to any property 
or Grains any benefits or becomes subject to any liability, and the Cen¬ 
tral' Government, bn a reference made within a period of three years from 
the appointed day by either .of the States, U of opinion that it is just and 
equitable that that property or those benefits should be transferred to, ^ or 
shared with, the other State or that a contribution- towards that liability 
s|g>uyi the o1^r State, the-said property or benefit shall be al- 

i^u<^ manner between .the two States, or the other State shall 
^tate subject to the liability such contribution in respect there- 
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of. as the Central Government may. after consultation with the two State 
Governments, by order, determine. 

OBJECTS AND REASONS 
See under Section 14. 

25. Expenditure to be charged on the Consolidated Fund.— All sums 

payable by either the State of Haryana or Uttar Pradesh to the other State 
by virtue of the provisions of this Part shall be charged on the Consolidat¬ 
ed Fund of the State by which such sums are payable. 

OBJECTS AND REASONS 
See under Section 14. 

PART VII 

LEGAL AND MISCELLANEOUS PROVISIONS 

26. State Financial Corporations and State Electricity Boards.— As from 

the appointed day,— 

(a) the Financial Corporations constituted under the State Financial Corpo¬ 
rations Act, 1951, for the States of Haryana and Uttar Pradesh; and 
Act, 1948, for the said States, 

(b) the State Electricity Boards constituted under the Electricity (Supply) 

shall be deemed to have been constituted for those States with their areas 
as altered by the provisions of Section 4. 

OBJECTS AND REASONS 

Clause 26.— This clause seeks to adjust States of Haryana and Uttar Pradesh In re- 
the jurisdiction of the Financial Corpora- lation to the transferred territories.—S.O.R. 
tions and the Electricity Boards of the 

27. Territorial extent of laws.— The provisions of Section 4 shall not 
be deemed to have effected any change in the territories to which any law 
in force immediately before the appointed day extends or applies, and ter¬ 
ritorial references in any such law to the State of Haryana or Uttar Pra¬ 
desh shall, until otherwise provided by a competent Legislature or other 
competent authority, be construed as meaning the territories within that 
State immediately before the appointed day. 

OBJECTS AND REASONS 

Clauses 27 to 31.— These clauses contain ings, etc. These provisions follow the coP" 
provisions regarding continuance of existing responding provisions of the States Reor- 
Inws in the transferred territories, adapta- ganisation Act, 1956, or the Bihar and 
tion of these laws, power of courts and Uttar Pradesh (Alteration of Boundaries) 
tribunals to construe laws, legal proceed- Act. 1968.—S.O.R. 

28. Power to adapt laws.— For the purpose of facilitating the applica¬ 
tion of any law in relation to the State of Haryana or Uttar Pradesh, the 
appropriate Government may, before the expiration of two years from the 
appointed day, by order, make such adaptations and modifications of the 
law, whether by way of repeal or amendment as may be necessary or ex¬ 
pedient, and thereupon every such law shall have effect subject to the 
adaptations or modifications so made until altered, repealed or amended by 
a competent Legislature or other competent authority. 

Explanation.— In this section, the expression ’’appropriate Government” 
means as respects any law relating to a matter enumerated in the Union 
List, the Central Government, and as respects any other law, the State Gov¬ 
ernment, 

OBJECTS AND REASONS 

« 4 

See under Section 27. 

29. Power to construe laws.— Notwithstanding that no provision or in¬ 
sufficient provision has been made for the adaptation of a law made before 
tiie appointed day, any court, tribunal or authority, required or empowered 
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to enforce such law may, for the purpose of facilitating its application in 
relation to the Slate of Haryana or Uttar Pradesh, construe the law in such 
manner, without affecting the substance, as may be necessary or proper in 
regard to the matter before the court, tribunal or authority, 

OBJECTS AND REASONS 
See under Section 27. 

30. Legal proceedings.— Where, immediately before the appointed day, 
the State of Haryana or Uttar Pradesh is a party to anv legal proceedings 
with respect to any property, rights or liabilities transferred to the other 
State under this Act, the other State shall be deemed to be substituted for 
the State from which such property, rights or liabilities are transferred as a 
party to those proceedings, or added as a party thereto, as the case may 
be, and the proceedings may continue accordingly. 

OBJECTS AND REASONS 
See under Section 27. 

31. Transfer of pending proceedings.— (1) Every proceeding pending im¬ 
mediately before the appointed day before a Court (other than a High 
Court), tribunal, authority or officer in any area which on that day falls 
within the State of Haryana or Uttar Pradesh shall, if it is a proceeding re- 
latable exclusively to any part of the territories which as from that day are 
the territories of the other State, stand transferred to the corresponding 
court, tribunal, authority or officer-in the other State. 

(2) If any question arises as to whether any proceeding should stand 
transferred under svib-section (1), it shall be referred to the High Court hav¬ 
ing jurisdiction in respect of the area in which the court, tribunal, auth¬ 
ority or officer before which, or before whom, such proceeding is pend ng oti 
the appointed day, is functioning, and the dedsion of that High Court shall 
be final. 

(3) In this section,— 

(a) ’’proceeding” includes any suit, case or appeal; and 

(b) "corresponding court, tribunal, authority or officer” in a State means— 

(i) the court, tribunal, authority or officer in which, or before whom, 

the proceeding would have lain if the proceeding had been insti¬ 
tuted after the appointed day, or 

(ii) in case of doubt, such court, tribunal, authority or officer in that 
State as may be determined after the appointed day by the Gov¬ 
ernment of that State, or before the appointed day by the Gov¬ 
ernment of the other State, to be the corresponding court, tribu¬ 
nal, authority or officer. 

OBJECTS AND REASONS 
See under Section 27. 

32. Construction of boundary pillars, etc.— (1) It shall be lawful for 
the State Government which is responsible for the construction of any 
boundary pillar under sub-section (3) of Section 3 to cause such pillar to 
be constructed and maintained and no suit, prosecution or other legal pro¬ 
ceeding shall lie against the State Government or any of its officers for 
an^khing in good faith done or intended to be done under this section. 

(2) The boundary pillars shall be inspected jointly by the officers of the 
State Governments of Haryana and Uttar Pradesh in accordance with such 
rules as the Central Government may make in this behalf. 

(3) Whoever wilfully removes or injures any boundary pillars shall be 
ptudshable with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 



•190 [Ss 32-30] [The] Hary^a and U. P. (AKerafion of Boundaries) Act, J979 

(-I) riot-xvithstanding anything ccntained in the Code of Criminal Proce¬ 
dure, 1973, an offence under sub-section (3) may be inquired into and tried 
by a court in cither o! the States of Haryana and Uttar Pradesh. 


OBJECTS AND REASONS 


Clause 32.— Sub-clausc <11 provides for 
the construction and maintenance of the 
boundary pillars. Sub-clause (2) provides 
for the in.spection of the boundary pillars 
jointly by the officers of the two State 
Governments in accordance with such rules 
as the Central Government may make in 
this behalf. Sub-clause (3) makes wilful 


removal or injuring of a boundary pillar 
an offence. As the boundary pillars would 
be located on land which will lie in both 
the States, doubts might arise as to the 
place of trial of an offence under sub¬ 
clause <3). Hence, sub-clause (4) provides 
that such offences may he tried in either 
State.—S.O.R. 


33. Validity of demarcation done before commencement of Act,— All 

things done and all steps taken before the commencement of this Act in con¬ 
nection with the demarcation of the fixed boundaries shall, in so far as they 
are in conformity with the provisions of sub-sections (2) and (3) of Section 3, 
bp deemed to have been done in accordance with lawt 

OBJECTS AND REASONS 


Clause 33.— Some preliminary action had 
bc-'t! in’Jiafnd in the year 1975 vnth a view 
to f!<marcnting the boundary as recom- 
m( ndoci by Shri Uma Shankar Dikshit so 
•I.-: to miniml.^e the interval between the 
dale of pa.s.sing of thi.s Bill and the actual 


transfer of territories. This clause seeks to 
validate the things already done and 
action already taken so that to the ex¬ 
tent possible, surveys, etc., already made 
could be utilised.—S.O.R. 


34. Effect of provisions inconsistent with other laws.— The provisions of 
thi.s Act shall have effect notwithstanding any law, custom or usage which 
is inconsistent therewith. 

OB.TECTS AND REASONS 

Clauses 34 and 3.5.— These clauses' follow Uttar Pradesh (Alteration of Boundaries) 
the corresponding provisions of the States Act, 1968.—S.O.R. 

Reorganisation Act, 1956 or the Bihar and 


35. Power to remove difficulties.— (1) If any difficulty arises in giving 
effect to the provisions of this Act, the President may by notified order, do 
anything, not inconsistent with such provisions which appears to him to be 
nece.'^.sary or expedient for the purpose of removing the difficulty. 

(2) Every order made under this section shall be laid before each House 
of Parliament. 

OB.TECTS AND REASONS 
See under Section 35. 


36. Power to make rules.— (1) The Central Government may, by notifi¬ 
cation in the Official Gazette, make rules to give effect to the provisions 

of this Act. 

(2) Every rule made by the Central Government under this section shall 
be laid, a.s soon as may be after it is made before each House of Parliament 
while it is in session for a total period of thirty days which may be com¬ 
prised in one session or in two or more successive sessions, and if before 
the expiry of the session immediately following the session or the successive 
.sessions aforesaid, both Houses agree in making any modification in the rule 
or both Houses agree that the rule should not be made, the rule shall there¬ 
after have effect only in such modified form or be of no effect as the case 
may be: so, however, that any such modification or annulment shall be with¬ 
out prejudice to the validity of anything previously done under that rule. 

OBJECTS AND REASONS 

Clau.«5e 36.— This clause enables the Gov- effect to the provisions of the Art. S.O.R 
ernment to make necessary rules to give 
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Haryana and U. P. (Alteration of Boundaries) Act, 1979 

THE SCHEDULE 
[See Section 3 (2)] 

Description of the fixed boundaries. 

r r 

1. The fixed boundary between the Karnal and Sonepat districts of Haryana 
on the one side and the Saharanpur, Muzaffarnagar and Meerut districts of Uttar 
Pradesh on the other side shall be the present deep stream line. 

2. (1) The fixed boundary between the Gurgoon* district of Haryana on the 
one side and the Bulandshahr and Aligarh districts of Uttar Pradesh on the other 
side shall commence from the point where thfe present deep stream line crosses 
the north-west boundary of Basantpur and proceeds along the said boundary up 
to the point where it crosses the north bank of the river Yamuna as ascertained 
at the 1971-72 river survey conducted by the Survey of India. 

(2) It shall then proceed along the said north bank up to the point where it 
meets the boundary between Basantpur and Salarpur; thence along the northern 
and eastern boundaries of Salarpur, the eastern boundary of Asalatpur, the north¬ 
eastern boundary of Dadsia, the northern and north-eastern boundaries of Kirawli, 
the northern boundary of Lalpur. the northern and eastern boundaries of Maha- 
batpur, the eastern boundary of Muazzamabad, the eastern boundary of Bhaskola, 
the eastern and northern boundaries of Rajpur Kalan including Chak Phulera, the 
northern and eastern boundaries of Shikargah. the northern and eastern boun¬ 
daries of Aminpur, the eastern boundary of Chirsi. the eastem boundary of 
Akbarpur, the eastern boundary of Mozamabad-Mazra-Sheikhpur, the eastern 
boundary of Sheikhpur, the eastern boundary of Manjhawli. the eastern boundary 
of Garhi Begampur, the south eastern boundary of Dalelgarh, the eastern bound¬ 
ary of Nangla-Mazra-Chandpur, the northern and eastern boundaries of Shah- 
Jahanpur the eastern boundary of Latifpur. the eastern boundary of Parasrampur 
alias Dulerpur. the eastem boundary of Makanpur. the north-eastern boundary of 
Walipur, the western, northern and eastern boundaries of Sheikhpur, the northern 
and the north-eastern boundaries of Behrampur, and the north-western boundary 
of Nanglia up to the point where it meets the present deep stream line. 

(3) From this point, it shall proceed along the present deep stream line fol¬ 
lowing the boundary on Uttar Pradesh side of Nanglia, Jhuppa, Baghpur Kalan, 
Baghpur Khurd, Solrah. Bholra, Dostpur, Gurwari and Chandhat up to the junc¬ 
tion of the old main stream of the river Yamuna and the channel or branch of 
the river commonly known as the Zair Nala, and thence along the present deep 
stream line up to the southern boundary of Maholi. 

Explanation.—. In this paragraph,— 

fa) any reference to the boundary of a village named in sub-paragraphs (1) ana 
(2) shall be construed as a reference to the boundary of that village as as¬ 
certained and mapped at the Settlement of Gurgaon district completed In 

1943; 

(b) the references to the present deep stream line at the end of sub-paragraph (2) 
and the beginning of sub-paragraph (3) shall be construed as references to 
the present deep stream line pertaining to the old main stream of the river 

Yamuna. 

't OBJECTS AND REASONS 

See under Section 3 
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[THE] HIGH COURT AT BOMBAY (EXTENSION OF JURISDICTION 

TO GOA, DAMAN AND DIU) ACT 1981. 

(ACT NO. 2C OF 1981) 

(The text of the Act printed here is as on 31-10-1982] 


SECTIONS 

1. Short title and commencement. 

2. Definitions. 

3. Kxten.sioii of .jurisdiction of Bombay 

High Court to Goa. Daman and Diu. 

4. Jurisdiction of Bombay High Court. 

5. C^aiJlcr of Part M of the Constitu¬ 

tion to apply to the Bombay High 
Court exercising jurisdiction over the 
Cnion tciiiiory of Goa. Daman and 
Diu. 

6. Special provision.s relating to advo¬ 

cates. 


7. Transfer of pending proceeding from 

the Court of the Judicial Commis¬ 
sioner to the Bombay High Court. 

8. Right to appear or act in proceedings 

transferred to the Bombay High 
Court. 

9. Establishment of a permanent bench of 

Bombay High Court at Panaji. 

10. Allocation of expenditure of the Bom¬ 

bay High Court. 

11. Rule of construction. 

12. Amendment of the Goa Daman and 

Diu Act 16 of 1965. 

13. Power to remove difficulties. 

14. Power (o adapt laws. 


STATEMENT OF OBJECTS AND REASONS 


There hns been a persistent demand for 
the extep.'^ion of the .jurisdiction of a High 
Court to the Union territory of Goa. Daman 
and Diu and for the establishment of a per¬ 
manent bench of that High Court there in 
!i' u of the existing Court of the Judicial 
Commissioner. Alihough the Judicial Com- 
mi^^sioner’s Court functioning at present in 
that Union territory has been given certain 
powers of a High Court under the provi¬ 
sions of the Goa. Daman and Diu fJudicial 
Commissioner’s Court) Regulation. 1963. it is 
not a full-fledged High Court. The Judicial 
Commissioner also does not enjoy those con¬ 
stitutional safeguards which protect the 


independence of a High Court Judge. It is 
felt that the extension of the jurisdiction of 
a High Court to the Union territory will 
improve the tone of judicial administration 
in that Union territory and inspire greater 
public confidence. It is. therefore, proposed 
to extend the jurisdiction of the Bombay 
High Court to the Union territory of Goa, 
Daman and Diu and abolish the Court of 
the Judicial Comm’’ssioner there. It is also 
proposed to establish a permanent bench 
of that High Court at Panaji. 

The Bill seeks to achieve the above ob¬ 
jects.— See Gaz. of India. 12-8-1980, Pt. II 
S. 2. Ext., p. 921. 


[THE] HIGH COURT AT BOMBAY (EXTENSION OF JURISDICTION 

TO GOA, DAMAN AND DIU) ACT, 1981 
(ACT NO. 26 OF 1981)® 

[9th September. 1981.] 


An Act to provide for the extension of the jurisdiction of the High Court at 
Bombay to the Union territory of Goa, Daman and Diu, for the estab¬ 
lishment of a permanent bench of that High Court at Panaji and for 
matters connected therewith. 

Be it enacted by Parliament in the Thirty-second Year of the Republic 
of India as follows: 

fa] For Statement of Objects and Reasons see Gaz. of India, 12-8-1980, Part II— 
S. 2. Ext., p. 921. 

1. Short title and commencement.— (1) This Act may be called THE 
HIGH* COURT AT BOMBAY (EXTENSION OF JURISDICTION TO GOA, 
DAMAN AND DIU) ACT. 1981. 

(2) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

2. Definitions.— In th’S Act, unless the context otherwise requires,— 

(a) "appointed day” means the date on which this Act comes into . 

(b) "Court of the Judicial Commissioner” means the Court of the Judicial 
Commissioner for Goa, Daman and Diu. 

3. Extension of jurisdiction of Bombay High Court to 

Di„.— (1) On and from the appointed day, the jurisdiction of the g 
Court at Bombay shaU extend to the Union territory of Goa, Daman and Diu. 
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(2) On and from the appointed day, the Court of the Judicial Commis¬ 
sioner shall cease to function and is hereby abolished: 

Provided that nothing in this sub-section shall prejudice or affect the 
continued operation of any notice served, Injunction issued, direction given or 
proceedings taken before the appointed day by the Court of the Judicial Com¬ 
missioner, abolished by this sub-section, under the powers then conferred 
upon that Court. 

4. Jurisdiction of Bombay High Court.— On and from the appointed day, 
the High Court at Bombay shall have, in respect of the territories included 
in the Union territory of Goa, Daman and Diu, all such jurisdiction, powers 
and authority as, under the law in force immediately before the appointed 
day, are exercisable in respect of the said territories by the Court of the 
Judicial Commissioner. 

5. Chapter VI of Part VI of the Constitution to apply to the Bombay 
High Court exercising jurisdiction over the Union territory of Goa, Daman 
and Diu.— The provisions of Chapter VI of Part VT of the Constitution shall 
apply to the High Court at Bombay in relation to the exercise of its -jurisdic¬ 
tion to the Union territory of Goa, Daman and Diu, subject to the following 
exceptions and modifications, namely 

(a) the references in the said Chapter to "State” except where it occurs in 
the expression "Governor of the State” shall be construed as references 
to the Union territory of Goa. Daman and Diu; 

(b) in clause (1) of Article 233 and in Article 234, the references to the 
Governor of the State, and in Article 237. the reference to the Gover¬ 
nor, shall be construed as references to the Administrator of the Union 
territory of Goa, Daman and Diu; 

(c) the provisions of Article 233A shall not apply; 

(d) in Article 234, the reference to the State Public Service Commission 
shall be construed as a reference to the Union Public Service Commis¬ 
sion. 

6. Special provisions relating to advocates.— Subject to any rule made 
or direction given by the High Court at Bombay in this behalf, any person 
who immediately before the appointed day, is an advocate entitled to practise 
in the Court of the Judicial Commissioner shall be entitled to practise as an 
advocate in the High Court at Bombay. 

7 Transfer of pending proceedings from the Court of the Judicial Com¬ 
missioner to the Bombay High Court.— (1) All proceedings pending in the 
Court of the Judicial Commissioner immediately before the appointed day 
shall stand transferred to the High Court at Bombay. 

(2) Every proceeding transferred under sub-section (1) shall be disposed 
of by the High Court at Bombay as if such proceeding were entertained 

by "that High Court. 

(3) Any order made before the appointed day by the Court of the J^i- 
cial Commissioner shall, for all purposes, have effect not only as an order 
of that Court but also as an order of the High Court at Bombay. 

8. Bight to appear or act in proceedings transferred to the Bombay High 
(jourt_Any person who, immediately before the appointed day, is an advo¬ 

cate entitled to practise in the Court of the Judicial Commissioner and was 
authorised to appear or to act in any proceedings transferred from that Court 
under Section 7, shall have the right to appear or to act, as the case may be, 
jIn the High Court at Bombay in relation to those proceedings. 

^ 9. Establishment of a permanent bench of Bombay High Court at 
PanajL— On and from the appointed day, there shall be established a per- 
manent bench of the High Court at Bombay at Panaji and such Judges of the 
M'S^Ctourt at Bombay, being not less than two in number, as the Chief 
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Justice of that High Court may, from time to time, nominate, shall sit at 
Panaji In order to exercise the jurisdiction and power for the time being 
vested in that High Court in respect of cases arising In the Uni<»i territory 
of Goa, Daman and Dlu: 

Provided that the Chief Justice of that High Court may, in his discretion, 
order that any case or class of cases arising in such territory shall be heard 
at Bombay 

10. Allocation of expenditure of the Bombay High Court.— The expen¬ 
diture in respect of the High Court at Bombay, including the expenditure in 
respect of the salaries and allowances of the Judges, officers and servants 
of the High Court shall, as from the appointed day, be allocated between the 
State of Maharashtra and the Union in such proportion as the President may, 
by order, determine. 

11. Rule of construction.— References in any law in force in the Union 
territory of Goa, Daman and Diu to the Court of the Judicial Commissioner 
shall, on and from the appointed day, be construed in relation to that territory 
as references to the High Court at Bombay. 

12. Amendment of Goa, Daman and Diu Act 16 of 1965.— As from the 

appointed day, in the Goa, Daman and Diu Civil Courts Act, 1965,— 

(i) in Section 2, for clause (b), the following clause shall be substituted, 

namely:— 

*(b) "High Court” means the High Court at Bombay exercising jurisdic¬ 
tion over the Union territory.; 

(ii) in Section 7, in sub-section (1), the words, brackets and figures "Sub¬ 
ject to the provisions contained in the Goa, Daman and Diu (Judicial 
Commissioner’s Court) Regulation 1963 and the rules made thereunder”, 
shall be omitted. 

13. Power to remove difficulties.— (1) If any difficulty arises in giving 
effect to the provisions of this Act, the Central Government may, by order 
notified in the Official Gazette, make such provision, not inconsistent with the 
provisions of this Act, as appears to it to necessary or expedient for the 
removal of the difficulty: 

Provided that no such order shall be made after the expiry of a period 
of two years from the appointed day. 

(2) Every order made under this section shall be laid as soon as may be 
after it is made, before each House of Parliament, while it is in session, for 
a total period of thirty days which may be comprised in one session or in 
two or more successive sessions and if, before the expiry of the session im¬ 
mediately following the session or the successive sessions aforesaid, both 
Houses agree in making any modification in the order or both Houses agree 
that the order should not be made, the order shall thereafter have effect only 
in such modified form or be of no effect, as the case may be; so, however, 
that any such modification or annulment shall be without prejudice to the 
validity of anything previously done under that order. 

14. Power to adapt laws.— For the purpose of facilitating the application 
of any law in relation to the Union territory of Goa, Daman and Diu, the 
Conlral Government may, before the expiration of two years from the ap¬ 
pointed day, by order, make such adaptations and modifications of the law, 
whether by way of repeal or amendment, as may be necessary or expedient to 
give effect to the provisions of this Act and thereupon every such law shall 
have effect subject to the adaptations and modifications so made until altered, 
repealed or amended by a competent legislature or other competent authority. 
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[THE] HIGH COURT AT PATNA (ESTABLISHMENT OF A 
PERMANENT BENCH AT RANCHI) ACT, 1976 

(ACT NO. 57 OF 1976) 

(The text of the Act printed here is as on 31-10-10821 


SECTIONS 
1. Short title. 


CONTENTS 

2 . Establishment of a permanent bench of 
High Court at Patna at Ranchi. 


STATEMENT OF OBJECTS AND REASONS 


A circuit bench of the Patna High Court 
was established at Ranchi with effect from 
6th March, 1972, under clause 36 of the 
Letters Patent of that High Court. The 
bench was established to meet the needs of 
the adivasi population of the Chota Nagpur 
area in Bihar. The functioning of the cir¬ 
cuit bench was cau.sing considerable diffi¬ 
culties besides Involving heavy expenditure. 
As the reasons for the establishment of a 
bench at Ranchi continue to exist, the Go¬ 
vernment of Bihar is very keen that the 


bench should be made permanent. It is. 
therefore, proposed to set up a permanent 
bench of the Patna High Court at Ranchi 
with its territorial jurisdiction extending 
over the North Chota Nagpur Division com¬ 
prising of the districts of Hazaribngh, Giridih 
and Dhanbad and the South Chhota Nagpur 

Division comprising of the districts of Ran¬ 
chi, Palamau and Singhbhum. The Bill seeks 
to achieve this object.— Gaz. of India 6-2- 
1976, Pt. II S.-2. Ext,, p. 603. 


[THE] HIGH COURT AT PATNA (ESTABLISHMENT OF A 


PERMANENT BENCH AT RANCHI) ACT, 1976 

(ACT NO. 57 OF 1976) 

[8th April, 1076] 

An Act fo provide for the establishment of a permanent bench of ilie High 
Court at Patna at Ranchi. 

Be it enacted by Parliament in the Twenty-seventh Year of the Re¬ 
public of India as follows:— 

1. Short title.— This Act may he called THE HIGH COURT AT PATNA 
(ESTABLISHMENT OF A PERMANENT BENCH AT RANCHI) ACT, 1976. 

2. Establishment of a permanent bench of High Court at Patna at 
Ranchi.— There shall be established a permanent bench of the High Court at 
Patna at Ranchi, and such Judges of the High Court at Patna, being not less 
than three in number, as the Chief Justice of that High Court may, from time 
to time, nominate, shall sit at Ranchi in order to exercise the jurisdiction and 
power for the time being vested in that High Court in respect of cases arising 
in the districts of Hazaribagh. Giridih, Dhanbad, Ranchi. Palamau and 
Singhbhum : 

Provided that the Chief Justice of that High Court may, in his discretion, 
order that any case or class of cases arising in any such district shall be 
heard at Patna. 


[THE] HIGH COURT JUDGES (CONDITIONS OF SERVICE) ACT, 1954 

(ACT XXVni OF 1954) 

[The text of the Act printed here is as on 31-10-1982.] 

CONTENTS 


CHAPTER I 
PRELIMINARY 

SECTIONS 

' 1. Short title. 

2. DeflnitlooB. 

CHAPTER n 
^ . IJIAVE 

S. idiiM tt leave admissible to a Judge. 

^9 * V 

' 


4. Leave account showing the amount of 

leave due. 

5. Aggreerate amount of leave which may 

be granted. 

5A. Commutation of leave on half allow¬ 
ances Into leave on full allowances. 

6. Grant of leave not due. 

7. Special disability leavo. 


8. Extraordinary leavUi 

9. Leave allowances. 
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SECTIONS 

10. Allowances for joining time. 

11. Combining leave with vacation. 

12. Consequences of overstaying leave or 

vacation. 

13. Authority competent to grant leave, 

etc. 

CHAPTER m 

PENSIONS 

14. Pension payable to Judges. 

15. Special provision for pension in respect 

of Judges who are members of service, 

16. Power of President to add to the ser¬ 

vice for pension. 

17. Extraordinary pensions. 

17-A. Family Pensions and Gratuities. 

18. Conversion of sterling pension into 

rupees. 

% 

10. Commtitation of pensions. 

20. Provident Fund, 

21. Authority competent to grant pension. 

STATEMENTS OF OB. 


CHAPTER IV 

MISCELLANEOUS 

22. Travelling allowances to a Judge. 

22A Facility of rent free houses. 

22B. Conveyance allowance. 

22C. Sumptuary allowance. 

22D. Exemption from liabUity to pay in¬ 
come-tax on certain perquisites or 
allowance received by a Judge. 

23. Facilities for medical treatment and 

other conditions of service. 

23-A, Vacation of High Courts. 

23-B. Special provisions in respect of con¬ 
tinuing Judges. 

23-C. Special provision in respect of Judges 
transferred from the High Court of 
Jammu and Kashmir. 

23-D. Medical facilities for retired Judges. 

24. Power to make rules. 

25. Savings. 

SCHEDULES 

THE FIRST SCHEDULE — PENSIONS 
OF JUDGES. 

THE SECOND SCHEDULE.— INJURY 
GRATUITIES AND PENSIONS. 

JTS AND REASONS 


1. "Under clause (2) of Art. 221 of the 
Coastitution. every Judge of a High Court 
is entitled to "such allow'ances and to such 
rights in respect of leave of absence and 
pension as may from time to time be deter¬ 
mined by or under law made by Parlia¬ 
ment". provided that neither the allow¬ 
ances of a Judge nor his rights in respect 
of leave of absence or pension shall be 
varied to his disadvantage after his appoint¬ 
ment. 

2. This Bill seeks to determine the rights 
in respect of leave of absence and pension 
and certain other subsidiary conditions of 
Judges of High Courts in Part A States. 

3. No substantial change is proposed in 
the leave terms hitherto admissible to these 
High Court Judges, nor in their pensionary 
rights, except to the extent indicated below: 

(a) Under Part I of the Third Schedule to 
the Government of India (High Court 
Judges) Order. 1937. the service of a 
Judge for purposes of additional and 
maximum pension is classified into 
five different grades, under which non- 
Service Judges are entitled to draw 
addit'ona! pensions ranging from 20 
pounds to 75 pounds and maximum 
pensions ranging from 1.000 pounds 
to 1.800 pounds. These different rates 
of pension were in consequence of the 
different rates of salary prescribed in 
the order. Under the Constitution, 
however, one unifonn rate of salary 
has been laid down for Chief Jus¬ 
tices and another uniform rate of 
salary for other Judges of High 
Courts in Part A States. Accordingly 
in paragraphs 4 and 5 of Part I of 
the First Schedule to this Bill, provi¬ 
sion is made for one common scale of 


pensions for Chief Justices and an¬ 
other common scale for other Judges. 
Separate provision has been made, on 
the same terms as provided in the 
Govt, of India (High Court Judges) 
Order, 1937, for the pensions of 
Indian Civil Service and other Ser¬ 
vice Judges. 

(b) Hitherto, no pension has been admis¬ 
sible to a non-Service Judge of a 
High Court, unless, on attaining the 
age of sixty years, he completed not 
less than seven years’ qualifying ser¬ 
vice for pension. Provision has been 
made in paragraph 9 of Part X of the 
First Schedule to this Bill for a 
minimum pension of Rs. 6.000 per 
annum even If the service put in by 
a Judge is less than seven years. This 
is considered necessary, mainly be¬ 
cause of Article 220 of the Constitu¬ 
tion barring practice after retirement, 
a provision which adversely affects 
the recruitment of desirable candi¬ 
dates w’ho would not be able to put 
in the minimum seven years on at¬ 
taining the age of sixty to qualify for 
pension. 

(c) Special provision has also been made 
to govern certain other subsidiary con¬ 
ditions of service, such as medical at¬ 
tendance facilities which are enjoyed 
by all Government servants and 
which, up to the commencement of 
toe Constitution, were admissible also 
to High Court Judges under para¬ 
graph 26 of the Government of India 
(High Court Judges) Order, 1937,"— 
Gazette of India, 1952, Part 11, Sec. 2, 
page 664. 
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AMENDING ACT 78 OF 1971 


U. Under the High Court Judges (Condi¬ 
tions of Service) Act. 1954, when a High 
Court Judge avails of leave on full allow¬ 
ances! he can draw full salary (equal to 
monthly rate of pay) for the first month 
and leave allowance at the rate of Rs. 2,220 
per month for the rest of such leave. It has 
been represented that this provision Is too 
restrictive and causes hardship. It Is ac¬ 
cordingly proposed that as In the case of 
Supreme Court Judges, the High Court 
Judges may also be allowed full salary 
(equal to monthly rate of pay) for the first 
month and leave allowance at the rate of 
43 days of leave on full allowances. 

At present there is nc provision for the 
grant of '‘commuted leave” to a High 
Court Judge with the result that If a 


Judge is forced to take long leave on 
grounds of Ill-health, he has to avail of 
leave on half allowances during which period 
he is entitled to an allowance at the rate 
of Rs. 1,110 per month only. To give some 
relief in such cases, it is proposed to ex¬ 
tend to the Judges of the High Courts the 
facility of commuting leave on half allow¬ 
ances into leave on full allowances on medi¬ 
cal certificate up to a maximum period of 
three months during the entire service as 
Judge, on the analogy of the provision for 
"commuted leave” obtaining in the case of 
Central Government employees. 

The Bill seeks to amend the High Court 
Judges {Conditions of Service) Act, 1954 to 
achieve the above objectives.—Gaz. of India, 
28-8-1970; Pt. 11 S. 2. Ext., p. 759. 


AMENDING ACT 35 OF 1976 


HI. Since the passing of the High Court 
Judges (Conditions of Service) Act. 1954. 
there has been no material modification of 
the conditions of service of the High Court 
Judges. There is now a widespread feeling 
that in the present day context, the condi¬ 
tions of service are not attractive enough, 
especially with reference to the Members 
of the Bar. There has also been a persis¬ 
tent demand for improvement of the salary 
and other conditions of service of Judg^. 
Having considered all aspects of the mat¬ 
ter, It is proposed to allow the 
the High Courts certain ancillary benefits 
with effect from 1st October, 1974. 

2. At present there is no P^'o^ision for 
grant of family pension and ^^^th-cum-re 

tirement gratuity in the case 
who are governed by Part I of the Fir 
Schedule to the Act. It is proposed to ex 
tend the facility of family P^i^sion on the 
same lines as is applicable to 
fleers of the Central Government U is also 
proposed to give them facility of death 
cuni^retlrement gratuity admissible to Class I 
officers of the Central Government .subje^ 
to the modifications that the 

qualifying service for the 

m^nt shall be two years and six monins 

and that the gratuity vAll ^ J^’^o^each 
the rate of twenty days salary for eacn 

completed year of service as a Judge. 


does not avail of the official residence, he 
will be paid an allowance at the rate of 
twelve and a half per cent, of his salary. A 
conveyance allowance at the rate of Rs. 300 
per mensem to every Judge is also propos¬ 
ed to be given. In addition, the Chief Jus¬ 
tice of a High Court is also proposed to be 
given a sumptuary allowance of Rs. 300 per 
mensem. 

4. While the maximum pension of Gov¬ 
ernment servants on retirements has been 
increased on the recommendation of the 
Third Pay Commission, there has been no 
increase in the pension of Judges since the 
commencement of the Constitution. It is 
proposed to increase the pension of the 
Judges by about 40 per cent, and fix the 
maximum as Rs. 28,000 Per annum in the 
case of the Chief Justice and 22.400 per 
annum in the case of other Judges. The 
maximum wiU be reached on completion of 
14 years of service. The minimum P/nsion 
is also proposed to be by 40 

cent, from Rs. 6.000 per annum to Rs. 8,400 

per annum* , 4 .^ 

^ 5 . It is further considered necessary to 

give post-retirement medical facilities 
same extent as are admissible to 
Central Government servante of Class i 
and to enable the retired to avail of 

such medical facilities as the ^te Gov¬ 
ernment may decide to extend to them. 

6 The Bill seeks to arnwid the High 
Court Judges (Conditions of Service) Act, 
1954 to achieve the above PWOses.--Gaz. 
of India, 6-2-1976, Pt. 11 S. 2, Ext., p. 591. 


amending act 57 OF 198C 


IV. Under the High Court (Condi- 

Act 1958, respectively, when a ^hj^ 

Jtidflfe OT A Supralii® Court Juog© a 
judge OT “"P^^^ces. he can draw tul\ 

- = 1 to monthly rate of pay) for 

,M and leave 4 ^ 

S per month tor the 



rest of such leave. It is felt that this pro¬ 
vision Is inadequate Inasmuch as It does not 
pe^U a Judge to take medical leave on 
full monthly salary beyond « days at a 
time even though he Is in a bad state of 
health It is accordingly proposed that 
High Court Judges and the Supreme Court 
Judges may be allowed full salw (wal to 
monthly rate of pay) tor tha tot 120 days 
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of leave on full oMow.inccs, if such leave is 
avaijed of on incdical around^. 

2 For tho pi7rpo^c^ .>f calculatintr pension 
under me Hi^h Court .Tud^ie.s (Conditions of 
Service) Act. jor.4. md the Supreme Court 
. 11104:09 (C (tnclif ions of Srrvico) Act I95fi a 
person, vho has held a ’'ponstonable civil 
post before becominr' a dudee of a High 
Court nr the vSnprcme Court is entitled to 
count his service ns a .ludce of such Court 
as service in that post and aP-o to a .special 
ociditional pension for sueh service. This 
benefp is not available to a per.son who has 
held a "pensionable mililarv iio.'d" before 
becoTTiiniT a .Tiidfre of a Hiqb Court nr the 
Supreme Court ri arrordimdv proi>nvTd 
to remove this disHnetiop between |iersons 
who have held pensionable civil posts and 
pensionable military posts before appoint¬ 
ment ns Judqcs. 

3. A Ilieh Court .ludqp or a Supreme 
Court .Ii'dqe is at pro'^iuit rntitlcul, without 
payment of rent, to the use of an official 
residence. Where a llirh Co irt .Tuclqe does 
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not a'^ail himself of the use of such resi¬ 
dence. fie may be paid every month an al- 
lowance of an amount equal to tv;elve and 

?enV f The value of 

u fccommodation provided to a 
Judge IS being treated as a perquisite under 

accord¬ 
ing' f” ” represented that the 

T accommodation provided 

Judges should be free of income-tax as 
otherwire the benefits provided on this'ac- 

n?nnn illusory. It is accordingly 

proposed to exempt from income-tax the 

to residence provided 

Judge and the allowance payable to a 
High Court Judge in lieu thereof from the 
assessment year 1975-76 commencing on 
1st April. 1975. ® 

I. The Bill seeks to amend the High 
Judges (Conditions of Service) Act, 
1954. and the Supreme Court Judges (Con¬ 
ditions of Service) Act, 1958, to achieve the 
above objectives.—Gaz. of India; 4-8-1980. 
Pt. ir S. 2, Ext., p. 800. 


ACT MOW AFrrrTi:r» ry svbseqvent legislation 

-Amcndrd by AC. -16 of 1U58; 50 of 1961; 27 of 1964; 78 of 1971; 35 of 1976; 57 of 
—Adapted by 3 A.L.O., 195G. 

[THE] HiCwH COURT JUDGES (CONDITIONS OF SERVICE) ACT, 1954 

(ACT XXVIII OF 1954)« 

[20th May, 1954.1 

" bf** I]' certain conditions of service of the Judges of High Courts 

Parliament in the Fifth Year of the Republic of India as 

^ Spc Objects and Ren.sons. see Gazette of India, 1952, Pt. II, 

[bj The words "in Part A States" were omitted by 3 A.L.O., 1956. 


CHAPTER I» 
PRELIMINARY 


_title.— This Act may be called THE HIGH COURT ninrTr«t 

(CONDITIONS OF SERVICE) ACT. 1954. JUDGES 



The Act has been extended to and enforced in the State of Sikkim - See 
-»a7. of Ind,. 16-5-1975, Part If, S. 3 (ii), Extra., pp. 1213, 1227. 


2.^ Definitions.— fl) In thi.*: Act, unless the context otherwise requires,— 

(a) Chief Justice” means a Judge appointed under Article 223 of 
ihc Constitution to perform the duties of the Chief Justice; 

(b) "acting Judge” means a person «[* ’ *1 appointed to act as a Judge 

Section 222 of the Government of India Act 
1935 *>[or under clause (2) of Article 224 of the Constitution]; 

fa] Word.s "who was", omitted by 3 A.L.O., 1956. 

fb] Added, ibid. 



Preamble 

- ^IL^^^stitution Judge, continuing to be 
Judff? under Constitution — His right in 
respect of pension under Government of 


India (High Court Judges) Order. 1937 is not 
affected by High Court Judges (Conditions 
of Sennee) Act. 1954. A 1970 All 268 (274) 

(FB). - . i' - '• 
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(c) "actual service" includes— 

(i) time spent by a Judge on duty as a Judge or in the performance of 
such other functions as he may, at the request of the President of 
India, undertake to discharge; 


(ii) vacations, excluding any time during which the Judge is abseni on 
leave; 

(iii) joining time on transfer from a High Court to the Supreme Court 
or from one High Court to another or from the Supreme Court to 
a High Court; 

(ivl time spent by a Judge on duty as a Judge of a former Indian 
H’gh Court; 

(v) time spent by a Judge to attend the sittings of the Supreme Court 
as an ad hoc Judge under Article 127 of the Constitution: and 

(vi) vacation (excluding any time during which the Judge was absent, 
on leave taken by a Judge as a Judge of a former Indian High 
Court; 

■(d) "additional Judge" means a person * ■*] appointed as an additional 
Judge under sub-section (3) of Section 222 of the Government of India 
Act, 1035 ^or under clause (1) of Article 224 of the Constitution]; 

fa]*Words "who was", were omitted by 3 A.L.O., 1956. 

[b] Added, ibid. 

(e) "former Indian High Court" means the High Court at Kananon, the 
High Court at Lahore, the Chief Court of Sind or the Judicial Com¬ 
missioner’s Court of North-West Frontier Province; 

(f) "High Court” means a High Court ®[for a State] and includes a High 

Court which was exercising jurisdiction '’[in a Part A Stale or] in 
the corresponding Province before the commencement of the Constitu¬ 
tion; 

(al vSubstituted for "in any Part A State" by A L.O.. 1956. 

Tb] In.< 5 erted, ibid. The following were the Part A State.s, namely, Andhra. Assam, 
Bihar, Bombay. Madhya Pradesh. Madras. Orissa. Punjab. Uttar Pradesh and 

West Bengal. 


(g) "Judge" means a Judge of a High Court and includes the Chief Jus¬ 
tice, ^[an acting Chief Justice, an additional Judge and an acting Judge 
of the High Court]; 

fa] Substituted for "and acting Chief .Justice of a High Court" by the K»gh 
Court .Judges (Conditions of Service) Amendment Act. 1958 (46 of 1958). Sec¬ 
tion 2 (with retrospective effect from 1-11-1956.) 



®[(gg) "pension" means a pension of any kind whatsoever payable to or in 
respect of a Judge, and includes any gratuity or other sum or sums 
so payable by way of death or retirement benefits.] 

[a] Inserted, and deemed always to have been inserted by Act 50 of 1961, S. 2. 

(h) "service for pension” includes— 

sdrvic©! 

artii) the amount’ actually taken of each period of leave on full allow-, 
ances at a rate equal to the monthly rate of salary;] 

(iU) joining time on return from leave out of India; , „ ^ 

[al llerted by High C-ourt and Supreme Court Judges (Conditions of Service) 
Amendment Act, 1980 (57 of 1980). S. 2 (10-12-1980). 

(i) "prescribed” means prescribed by rules made under this Act. 
f2) In the calculation of service for the purposes of this Act, previous 

for ™nod or period as acting Judge or additional Judge or as a 

\ court shall be reckoned as service .. a 


••A” in the citations ptands fotr AIR 
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Judge but, save as otherwise expressly provided, previous service as an act¬ 
ing Chief Justice shall not be reckoned as service as Chief Justice. 

(3) Any period of leave taken by a Judge before the commencement of 
this Act under the rules then applicable to him as an acting Judge, addi¬ 
tional Judge or a Judge shall, for the purposes of tiiis Act, be treated as if 
it were leave taken by him under this Act. 

(4) Any period of leave taken by a Judge while serving as a Judge of a 
former Indian High Court before his appointment to a High Court shall, for 
the purposes of this Act, be treated as if it were leave taken by him under 
this Act, 

OBJECTS AND REASONS 

Amendments made by Act XfAT of 1058— feet from the 1st Nov. 1956 (see Art 224 
“The High Court Judges fConclitions of as substituted by the Constitution (Seventh 
Service) Act, 19,‘54. lays down the conditions Amendment) Act. 1956', It is, therefore, 
of service of Judges of the High Courts, proposed to provide that service rendered 
When it was enacted, there was no provi- by acting and additional Judges of High 
sion in the Constitution for the appointment Courts shall count as service as a Judge 
of acting or additional Judges in High for the purposes of High Court Judges (Con- 
Courts. Such a provision was introduced by ditions of Service) Act. 1954.”—S.O.R, Gaz 
an amendment to the Constitution with ef- of India. 1958, Extra., Pt. II, S. 2, page 994. 

CHAPTER 11 

LEAVE 

3. Kinds of leave admissible to a Judge.— (1) Subject to the provisions 
of this Act leave granted to a Judge may be at his option either— 

®[(a) leave on full allowances (including commuted leave on half allow¬ 
ances into leave on full allowances on medical certificate;] or 

(b) leave on half allowances; or 

(c) leave partly on full allowances and partly on half allowances. 

(2) For the purposes of this Chapter, any period of leave on full al¬ 
lowances shall be reckoned as double that period of leave on half allow¬ 
ances. 

fa] Substituted for clause (a).by Act 78 of 1971, S. 3 (15-1-1972). 

4. Leave account showing the amount of leave due.— (1) A leave ac¬ 
count shall be kept for each Judge showing therein the amount of leave 
due to him in terms of leave on half allowances. 

(2) In the leave account of a Judge— 

(a) there shall be credited to him— 

(i) one-fourth of the time spent by him on actual service; and 

(ii) where the Judge, by reason of his having been detained for the 
performance of duties not connected with the High Court, cannot 
enjoy any vacation which he would otherwise have been entitled 
to enjoy had he not been so detained, as compensation for the 
vacation not enjoyed, a period equal to double the period by 
which the vacation enjoyed by him in any year falls short of one 
month; and 

(b) there shall be debited to him all leave with allowances taken by him, 

5. Aggregate amount of leave which may be granted.— (1) The aggre¬ 
gate amount of leave which may be granted to a Judge during the whole 
period of his service as su^h shall not exceed in terms of leave on half al¬ 
lowances three years together with the aggregate of the periods, if any, cre¬ 
dited to his leave account under sub-section (2) (a) (li) of Section 4 as com¬ 
pensation for vacation not enjoyed. 

Section 3 R. 20-B of All India Services (Leave) BuW 

(1) High Court Judge — Entitled to en- n9.s5) read with R. 2 of the High Court 

cash on retirement earned leave at his ere- Judges Rules (1956). A 1982 SC 1265 (12g) * 

oit in accordance with the provisions of 1982 tTJ (SC) 9^ j (1982) 44 Fao LR 89i. 
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(2) The aggregate amount of leave on full allowances which may be 
granted to a Judge during the whole period of his service as such shall not 
exceed one-twenty-fourth of the period spent by him on actual service toge¬ 
ther with one-half of the aggregate periods, if any, credited to his leave ac¬ 
count under sub-section (2) (a) (u) of Section 4 as compensation for vacation 

not enjoyed. 

(3) ^[Subject to the provisions of sub-section (2) of Section 5A, the 
maximum period of leave which may be granted] at one time shall be, in the 
case of leave on full allowances, five months and in the case of leave wi.h 

allowances of any kind, sixteen months. . ^ ^ r^av he 

[al Substituted for the words ‘The maximum period of leave which may be 

granted" by Act 78 of 1971. S. 4 (15-1-1972). 

tt[5A. Commutation of leave on half allowances into leave on full al¬ 
lowances.— (1) Notwithstanding anything contained in sub-section (2) of 5^ 5, 
a Judge may be permitted to commute leave on half allowances into leave 
on full allowances on medical certificate up to a maximum of three months 

during the whole period of his service as a Judge. 

(2) In computing the maximum period of leave on full allowances which 
may be granted at one time to a Judge under sub-section (3) of Section 5 
The^moLt of commuted leave permitted to him under this section shall not 

be taken into account.] « e /,« < iq- 7 ox 

[a] Inserted by Act 78 of 1971, S. 5 (15-1-1972). 

6. Grant of leave not due— Subject to the maximum in 

sub-section (1) of Section 5, leave on half allowances may be granted to 
Judge in excess of the amount at his credit 

(ll,°oV.^se\ran‘ormUTcal certificate, for not more than six months 
^ tw» 0° the aggregate, six 

months] during the whole period of his service as a Judge. 

Provided that no such leave shall be granted if the Judge is not ex- 
pect^d to relu™ to duty at the end of such leave and earn the leave grant- 

ia] Substituted for the words "and not more than once" the High Court 
Judges (Conditions of Service) Amendment Act, 1958 (XLVI o! I9m, 

(w.r.e.f. J-11-1956). 

7 Snecial disability leave.— The rules for the time bemg in force with 
resnek to the grant of special disability leave in relation to an officer of 
4 1 r*;,?! Qprvire Class I who has entered service on or after the 

ifith^Juir 1931 and who’may be’disabled by injury caused in, or in conse- 
quiiice ot tof due performance of his official duties or in consequence of 
his official position, shall apply in relation to a Judge. 

R Extraordinary leave.— a[Extraordinary leave may be granted to a 

^^^icceedtog^ln moXTd’u^e whoto p«tod Ttos 

not fxcess of any leave permissible under the foregoing 

p3on1 o^'l^haptor. but no s'alary or allowances shall be payable dur- 

i!tfltuted^Lr^the"wr<fe^^'extoM^ leave, not exceeding six months in 

[p] Substituted for the w^ extTM y 

duration may be granted to a juoge iwv « /vt vr nf iqrri Sec 4 

Judges (Conditions of Service) Amendment Act. 1958 (XLVI of 1958). t>ec. 

V' (w.r.e.f. 1-11-1956). 


41 Section 6 , ^ ^ 

Art of 1954 is not complete Code 
to leave of Judges — High Court 
to encash on retlr^ent 
^ at his credit In aoeordwee 



with the provisions of R. 20-B of the AU 
India Services (Leave) Rules (1955) read 
with R. 2 of the High Court Judges Rules 
(1956). A 1982 SC 1265 a288) 1 1982 UJ <SC) 
864 t (1982) 44 Fac UL 391. 
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9. Leave allowances.— (1) The monthly rate of leave allowances pay¬ 
able to a .Judge while on leave on full allowances shall be ®[for the first 
forty-five days of such leave] a rate equal to the monthly rate of his salary, 
and thereafter two thousand two hundred and twenty rupees. 

'’[Provided tliaf where leave on full allowances is granted to a Judge on 
medical certificate, the monthly rate of leave allowances shall, for the first 
one hundred and twenty days of such leave, be a rate equal to the monthly 
rate of his salary.] 

(2) The monthly rate of leave allowances payable to a Judge while on 
Iea\'e on half allowances shall be one thousand one hundred and ten rupees. 

fa] Substituted for the word.s 'for the first month of such leave’ by Act 78 of 
1071. S. 6 (15-1-1072). 

[b] Added by the High Court and Supreme Court Judges (Conditions of Service) 
Amendment Act. 1080 (57 of 1980), S. 3 (10-12-1980), 

10. Allowances for joining time.— There shall be payable to a Judge in 
re.'-ppct of joining lime on his return from leave out of India an allowance 
at the rate of one thousand one hundred and ten rupees a month in lieu of 
salary. 

11. Combining leave with varaHon.— A Judge may be permitted to com¬ 
bine vacation on full salary with leave, if— 

(a) where the vacation consi.^ts of one continuous period, the leave is 
taken cither at the commencement or at the end of the vacation but 
not. at both; 

(b) where the vacation is divided into two separate periods, the leave is 
taken for the interval, or part of the interval, between the two periods 
of that vacation, or for the interval, or part of the interval, between 
the second period of that vacation and the commencement of the next 
ensuing vacation : 

Provided that no siuh permis.sion to combine vacation with leave shall 
bp granted if it becomes necessary to appoint an acting Chief Justice dur¬ 
ing tlie period of vacation or if the Judge is not expected to return to duty 
at the end of such leave. 

12. Consequences of overstaying leave or vacation.— If a Judge over¬ 
stays bis leave or any vacation, whether combined with leave or not, he shall 
receive no salary for the period of his absence in excess of leave granted 
to Jiim or beyond the end of the vacation, as the case may be: 

Provided that if such ab.sence is due to circumstances beyond his con¬ 
trol. the perio^l thereof may be treated as leave and may be debited to his 
leave account. 

13. Authority competent to grant leave, etc.— The authority competent 
to grant or refuse leave to a Judge or revoke or curtail leave granted to a 
Judge shall be the Governor of the State in which the principal seat of 
the High Court is situate, after consultation with the Chief Justice of that 
High Court. 

CHAPTER m 
PENSIONS 

14. Pension payable to Judges.— Subject lo the provisions of this Act, 
every Judge shall, on his retirement, be paid a pension in accordance with 
the scale and provisions in Part I of the First Schedule: 

Provided that no such pension shall be payable to a Judge unless— 

(a) he has completed not less than twelve years of service for pension; or 

(b) he has attained the age of ^fsixty-two years;] or 

(c) his retirement is medically certified to be necessitated by ill-health: 


Section 14 1955 is to be'paid his pension in ruoees to 

(1) A Judge who was not a member of accordance with Schedule- I. Part I as laia 

I. C. S. and who retired as Chief Justice in down in S. 14 --So also a member or 
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^[Provided further that if a Judge at the time of Iiis appointment is in 
receipt of a pension (other than a disability or woimd pension) in respect of 
any previous service in the Union or a State, the pension payable under this 
Act shall be in lieu of, and not in addition to, that pension.] 

Explanation.*— In this section 'Judge’ means a Judge who i.s not a mem¬ 
ber of the Indian Civil Service or has not held any other ^[pensionable posi] 
under the Union or a State and includes a Judge who being a member of tlie 
Indian Civil Service or having held any other "[pensionable post] under the 
Union or a State has elected to receive the pension payable under Part I of 
the First Schedule. 

[a] Substituted for "sixty years” by Act 27 of 1964, S. 2 (w.r.e.f. 5-10-1963). 

[b] Inserted by the High Court Judges (Conditions of Service) Amendment Act, 
1958 (46 of 1958), Section 5 (with retrospective effect from 1-11-1956). 

[c] Substituted, and deemed always to have been substituted, for the words 
"Pensionable Civil Post” by High Court and Supreme Court Judges (Con¬ 
ditions of Service) Amendment Act, 1980 (57 of 1980), S. 4. 

15. Special provision for pension in respect of Judges who are mem¬ 
bers of service.— ^[(1)] Every Judge— 

(a) who is a member of the Indian Civil Service shall, on hi-s retirement, 
be paid a pension in accordance with the scale and provisions in 
Part II of the First Schedule; 

(b) who is not a member of the Indian Civil Service but ha.s held any 
other ^pensionable post] under the Union or a State, shall, on his re¬ 
tirement, be paid a pension in accordance with the scale and provi¬ 
sions in Part III of the First Schedule: 

Provided that every such Judge shall elect to receive the pension pay¬ 
able to him either under Part I of the First Schedule nr, as the cn-e may 

x7 


Section 14 (contd.) 

I. C. S. who was appointed as Chief Justice 
after enforcement of Act and who exercised 
his option under the proviso to S. 15 to re¬ 
ceive his pension under Schedule 1, Part I 
cannot claim pension in sterling on his re¬ 
tirement in 1966. A 1972 SC 2405 (2410) : 
1972 Lab IC 1420 : (1973) 1 SCJ 450. 

(2) Section 14, Second Proviso — Tricho¬ 
tomy in payment of pension to High Court 
Judges In the Act — Not violative of Arti¬ 
cles 14, 221 and 314 — Member of I. C. S. 
elevated to Bench — Not entitled to sepa¬ 
rate pension for service rendered before 
elevation. A 1980 SC 1671 (1677) : 1980 Lab 
IC 996 : 1980 UJ (SC) 898. 

Section 15 

(1) A Judge who was not a member of 
I. C« S. and who retired as Chief Justice in 
1955 is to be paid his pension in rupees in 
accordance with Schedule I, Part I as laid 
do^ in S. 14. So also a member of I. C. S. 
who was appointed as Chief Justice after 
enforcement of Act and who exercised his 
optl<»i under the proviso to S. 15 to receive 
his pension u/Sch. I. Part I has,no locus 
standi to Claim pension in sterling on his 
retirement in 1966. A 1972 SC 2405 (2414) : 
1972 Lab IC 1420 : (1973) 1 SCJ 450. 

(2) Where the High Court Judge belong¬ 
ing to Indian Civil Service was retired on 
10<fi-B9, he would be entitled to pension of 
Rs. 13438.38 and not £ 1,000 sterling in ad- 

to additlcmal pension — Appeal 
agal^ order of High Court allowing pen- 
ot £ 1,000 sterling passed in writ peti¬ 


tion inslituicd prior to 29-ii-62 would be 
maintainable. It cannot be said that Regula¬ 
tion 5(il, as it stood before it was amended 
in 1956. was incorporated by reference in 
this Act and therefore the retired Judge 
was entitled to be paid £ 1 000 sterling and 
not Rs. 13.333..33. A 1982 SC 1174 (1175) : 

1982 Lab IC 1487 : 1982 UJ (SC) 312. 

(3) A member of I. C. S. who retired a.s 

Chief Justice in 19G8 and who exercised the 
option under the Proviso to S. 15 to re¬ 
ceive his pension under Schedule I, Part T. 
"without prejudice to his right to claim 
pension in pound sterling under the 1937 
Order to be converted into rupees, if that 
would be more favourable to him” has no 
right to claim pension in pound sterling to 
be converted into rupees at current rate of 
exchange. Indeed, the 1954 Act, after its 
amendment, marks the final break with the 
foreign currency in the matter, of payment 
of pensions to the High Court Judges and 
the beginning of uniform treatment of all 
High Court Judges in the matter of pay¬ 
ment of pension by providing for calcula¬ 
tion -and payment in Indian currency. A 
1972 SC 2405 (2414) : 1972 Lab 1C 1420 : 

(1973) 1 SCJ 450. 

(4) Expression "who is a member of the 
Indian Civil Service" in clause (a) of sub¬ 
sec. ( 1 ) — Not meaningless — Signifies 
members of Indian Civil Service prior to 
enforcement of 1947 Act and were elevated 
to Bench thereafter. A 1980 SC 1671 (1676): 
1980 Lab IC 996 : 1980 UJ (SC) 898. 
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be, Part II or Part III of the First Schedule, and the pension payable to 
him shall be calculated accordingly. 

^f(2) Notwithstanding anything contained in sub-section (1), any Judge to 
whom that sub-section applies and who is in service on or after the 1st day 
of October, 1974, may, if he has elected under the proviso to that sub-sec¬ 
tion to receive the pension payable to him under Part II or, as the case may 
be, Part III of the First Schedule before the date on which the High Court 
Judges (Conditions of Service) Amendment Act, 1976, receives the assent of 
the President, cancel such election and elect afresh to receive the pension 
payable to him under Part I of the First Schedule and any such Judge who 
dies before the date of such assent shall be deemed to have elected afresh 
to be governed by the provisions of the said Part I if the provisions of that 
Part are more favourable in his case.] 

[a] Section 15, renumbered as sub-section (1) thereof and after so renumbered 
sub-section new sub-section (2) inserted by Act 35 of 1978, S. 2 (w.r.e.f. 
1-10-1974). 

[b] Substituted and deemed always to have been substituted, for the words 
'pensionable civil service' by Act 57 of 1980, S. 4. 

16. Power of President to add to the service for pension. — The Presi¬ 
dent of India may for special reasons direct that any period not exceeding 
three months shall be added to the service for pension of a Judge: 

Provided that the period so added shall be disregarded in calculating any 
additional pension under Part I or Part 11 or Part III of the First Sche-i 
dule. 

17. Extraordinary pensions.-^ The rules for the time being in force witH 
respect to the grant of extraordinary pensions and gratuities in relation to 
an officer of the Central Civil Services, Class I, who has entered service on 
or after the 1st April, 1937, and who may suffer injury or die as a result 
of violence, shall apply in relation to a Judge, subject, however, to the modi¬ 
fication that references in those rules to tables of injury, gratuities and pen¬ 
sions, and of family gratuities and pensions, shall be construed as references 
to the tables in the Second Schedule. 

*[17A. Family pensions and gratuities.— M(l)] Where any Judge who 
has elected to receive the pension payable to him under Part 11 or Part HI 
of the First Schedule ^[retires, or] dies, whether before or after the retire¬ 
ment, in circumstances to which Section 17 does not apply, a family pension 
or gratuity, if any, shall be payable to the person or persons entitled there¬ 
to under the ordinary rules of his service if he had not been appointed a 
Judge, his service as a Judge being treated as service therein for the pur¬ 
pose of calculating that family pension or gratuity.] 

^(2) The rules, notifications and orders for the time being in force with 
respect to the grant of family pension in relation to an officer of the Cen¬ 
tral Civil Services, Class I, shall apply to the grant of family pension in re¬ 
lation to a Judge who, being in service on or after the 1st day of October, 
1974, dies, whether before or after retirement, in circumstances to which 
Section 17 does not apply. 

(3) The rules, notifications and orders for the time being in force with 
respect to the grant of death-cum-retirement gratuity benefit to or in rela¬ 
tion to an officer of the Central Civil Services Class I (including the pro¬ 
visions relating to deductions from pension for the purpose) shaU apply to 
or in relation the grant or death-cum-retirement gratuity benefit to or in 
relation to a Judge who, being in service on or after the 1st day of October 
1974, retires, or dies in circumstances to which Section 17 does not apply, sub¬ 
ject to the modifications that— 

(i) the minimum qualifjnng service for the purpose of entitlement to the 

gratuity shall be two years and six months; * j » 

(ii) the amount of gratuity shall be calculated on the basis of twenty days 
V salary for each completed year of service as a Judge; and 
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f (Ul) the maximiun amount of gratuity payable shall be thirty thousand 
rupees. 

Explanation.—In sub-sections (2) and (3), the expression "Judge” has the 
same meaning as in Section 14.] 

[a] Inserted and deemed always to have been so Inserted by Act 50 of 1961, S. 3. 

[b] Section 17A renumbered as sub-section (1) thereof and in sub-section (1) as 
so renumbered, after the words "the First Schedule" the words "retires, or" 

; f inserted and deemed always to have been so inserted by Act (35 of 1976), 
■ ^ S. 3 (a). 


(c] Sub-sections (2) and (3) inserted, Ibid, S. 3 (b). 

18. Conversion of sterling pension into rupees.— Pensions expressed in 
sterling only shall, if paid in India, be converted into rupees at such rate 
of exchange as the Central Government may, from time to time, specify in 
this behalf: 

a[ ••*••• ] 

[a] Proviso omitted by the High Court Judges (Conditions of Service) Act, 1958 
(46 of 1958), S. 6 (w.r.e.f. 1-11-1956). 

19. Commutation of pensions.— The Civil Pensions (Commutation) 
Buies for the time being in force shall, with necessary modifications, apply 

to Judges. 

20. Provident Fund.— Every Judge shall be entitled to subscribe to the 
General Provident Fund (Central Services): 

Provided that a Judge who is a member of the Indian Civil Service or 
has held any other pensionable civil post under the Union or a State shall 
continue to subscribe to the Provident Fund to which he was subscribing be¬ 
fore his appointment as a Judge: 

Provided further that a Judge who was appointed before the commence¬ 
ment of this Act may continue to subscribe to the Provident F\jnd to which 
he was subscribing immediately before such commencement. 

21. Authority competent to grant pension.— Save as may be otherwise 
expressly provided in the relevant rules relating to the grant of extraordi¬ 
nary pensions and gratuities, the authority competent to grant pension to a 
'Judge under the provisions of this Act shall be the President of India. 


CHAPTER IV 

MISCELLANEOUS 

22. Travelling allowances to a Judge.— Every Judge shall receive sucH 
reasonable allowances to reimburse h’m for expenses incurred in travelling 
on duty within the territory of India and shall be afforded such reasonable 
facilities in connection with travelling as may, from time to time, be pre¬ 
scribed. 

•[22A. Facility of rent free houses.— (1) Every Judge shall be entitled 
without payment of rent to the use of an official residence in accordance 
with such rules as may, from time to time, be made in this behalf. 

(2) Where a Judge does not avail himself of the use of an official resi- 
'dence, he may be paid every month an allowance of an amount equal to 
twelve and a half per cent, of his salary. 


r. 22B. Conveyance allowance.— Every Judge shall be entitled to a convey¬ 
ance allowance of three hundred rupees per month subject to the mainten¬ 
ance of a motor car by him. 

* ♦’ 


♦ '! 


^ 




1 


22C. Sumptuary allowance.— The Chief Justice of every High Court 
1 be entitled to a sumptuary allowance of three hundred rupees per 
nsem.] 

22A, 22B and 22C Inserted by Act 35 of 1976, S. 4 (w.r.e.f. 1-10-1974). 
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^[22D. Exemption from liability to pay income-tax on certain perquisites 
or allowance received by a Judge.— Notwithstanding anything contained in 
file Income-tax Act, 1961,— 

(a) the value of rent-free official residence provided to a Judge under sub^ 
section (1) of Section 22A; or 

(b) the allowance paid to him under sub-section (2) of that section, 

shall not be included in the computation of his income chargeable under 
the head "Salaries” under Section 15 of the Income-tax Act, 1961. 

[a] Section 22 inserted and deemed always to have been so inserted by Act 57 
of 1980. S. 5. 

23. Facilities for medical treatment and other conditions of service.— 

(1) Every Judge and the members of his family shall be entitled to such 
facilities for medical treatment and for accommodation in hospitals as may, 
from time to time, be prescribed. 

(2) The conditions of service of a Judge for which no express provision 
has been made in this Act shall be such as may be determined by rules 
made under this Act. 

(3) This section shall be deemed to have come into force on the 26tH 
January, 1950 and any rule made under this section may be made so as to 

be retrospective to any date not earlier than the commencement of this secr 
tion. 

®f23A. Vacation of High Courts.— (1) Every High Court shall have a 
vacation or vacations for such period or periods as may, from time to time, 
be fixed by the President, by order notified in this behalf in the Official 
Gazette, and every such order shall have effect, notwithstanding anything 
contained in any other law, rule or order regulating the vacation of the High 
Court. 

(2) Every order made under sub-section (1) shall be laid before eacK 
House of Parliament.] 

(a] Inserted by the High Court Judges (Conditions of Service) Amendment Act, 
1958 (46 of 1958), S. 7 (w.r.e.f. 1-11-1956). 

^[23B. Special provisions in respect of continuing Judges. — (1) In tHe 
calculation of the service for pension of a continuing Judge for the purposes 
of this Act, his previous service for pension as a Chief Justice or as a Judge 
of a former High Court in a Part B State,^ under the provisions of the High 
Court Judges (Part B States) Order, 1953, or any other order or rule then 
applicable to him, shall be reckoned as service for pension as a Chief Jus¬ 
tice or, as the case may be, as a Judge under this Act 

(2) Tn the calculation of the amount of leave at the credit of a continu¬ 
ing Judge for the purposes of this Act, the amount of leave due to him im¬ 
mediately before the 1st day of November, 1956, under the provisions of the 
High Court Judges (Part B States) Order, 1953, or any other order or rule 
then applicable to him, shall be added to the amount of leave at his credit 
under this Act, 

(3) In this section, "continuing Judge” means a Judge of a former HigK 
Court in a Part B State^ who on the 1st day of November, 1956, or on any 
date subsequent thereto has become or been appointed as a Judge of a High 
Court for a State.] 

[a] Inserted by the High Court Judges (Conditions of Service) Amendment Act 
1958 (46 of 1958), S. 7 (w.r.e.f. I-1I-1956), 

fb] The following were the Part B States, namely, Hyderabad, Jammu and 
Kashmir, Madhya Bharat, Mysore, Pepsu, Rajasthan, Saurashtra and Tra- 
vancore-Cochin. Of these, Jammu and Kashmir, Mysore, Rajasthan and 
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Court" T "" full-fledged States having 

State ^ ^ ^ adjoining 

OBJECTS AND REASONS 


former High 

Owrts in Part B States are now function¬ 
ing as Judges of High Courts on the re. 

vfde”tSit°S»SJ proposed to pro- 

under service for pension 

S? P® High Court Judges (Part B 

otiier order or 
rule then applicable to them should be 


?hf A }° for pension under 

\hl further proposed that 

the amount of leave standing at their cre- 

fjwfj October 1956. should be 

account under the Act 
of 1954. ^.O.R., Gazette of India, 1958, 
Extra., Pt. II, Sec. 2, page 994. 


Cour?oT ja^'j'^anTKajW “ ‘ ‘'“»f«red from the High' 

Sion of a Judge of the High^^Court fJ? calculati^ of service for pen- 
any other High Court hie ^ ^ ^ Jammu and Kashmir transferred to 
of Tammn ^ ®®rvice foF pension as a Judge of the High Court 

this^S Kashmir shall also be reckoned as service for pension under 

of the amount of leave at the credit of a Judge 

Court the Jammu and Kashmir transferred to any other High 

^ourt, the amount of leave due to him as a Judge of the Hi^h CAnv-f a^ 

[a] Inserted and shall be deemed always to have been inserted by the High 
Court Judges (Conditions of Service) Amendment Act (27 of 1964 ) S 3 

.hall Medical faculties for reHred Judges.— ( 1 ) Kvery retired Judge 
Jiall, with effect from the date on which the High Court J^ges (ConditioL 

titled A®** 1976 receives the assent of the President be en- 

treatment arlTon earn' ^"“hv 

Sei^Tes cial T I r a retired officer of the Central Civil 

services Class I. and his family, are entitled under any rules and orders of 

Government for the time being in force. 

.inch anything contained in sub-section (I) but subject fo 

such conditions and restrictions as the Central Government may imnose a 

family anv^f ® State may avail, for himself and’ his 

SUtfmaTe “to hZ" Government of that 

[a] Inserted by Act (35 of 1976), S. S (w.r.e.f. I-I0-I974) 

tion m The Central Government may, by notifiea- 

f’®''® '■P’®®* to carry out the purposes of this Act. 
nnwir ^ part cular. and without prejudice to the generality of the foregoing 

nraely;!!!'*' Provide for aU or any of the following matters* 

(a) leave of absence of a Judgej 

(b) pension payable to a Judge; 

(c) travelling allowances to a Judge; 

by a'Judge under suS-section (1) of Sec- 
^Judgef' medical treatment and other conditions of service of a 
■(e) any other manner which has fo 6e, or may he, prescribed. 


, Section 24 

221 (2) of the Constitu- 
All India Services 
£^ 4 ^? 2^15 (1955); which are applicable 

Judges In view of R. 2 of High 
Court Judges Rules (1956). the High Court’ 





’*A" Iq the eltatlima stands tog AIR 


Judge Is entitled to receive cash eouivalenf 
to leave salary in lieu of period of earned 

*be date of retirement. 
• 11981) 83 Punf 
K 1265 (1267) j 1982 

UJ (SC) 36< : (1982) 44 Fa© LR. 391. 


d A. M. 33 
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<^[(3) Every rule made under this section shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is in session, for a 
to .'1 of thirty days which may be comprised in one session or in two 

or more sueoefisive sessions, and if, before the expiry of the session immediate- 
followinfT tlie session or the successive sessions aforesaid, both Houses agree 
in making any modification in the rule or both Houses agree that the rule 
sliould not be made, the rule shall thereafter have effect only in such modified 
form or be of no effect, as the case may be; so, however, that any such modi- 
fication or annulment shall be without prejudice to the validity of anything 
previously done under that rule.] 

[a] F>-r the High Court Judges (Part A States) Rules, 1956,—See Gaz. of India, 
Pt. IT—S 3, p. 106. 

fbl Tn^crled by Act 35 of 1976 S. 6(a) (w.r.e.f. 1-10-1974). 

[c]' Substituted, Ibid, S. 6(b) (w.r.e.f. 1-10-1974). 

2.'^. Savings.— »[(!)] Nothing contained in this Act shall have effect so 
ae to "ive to a Judge who is serving as such at the commencement of this 
Act less favourable terms in respect of his allowances or his rights in respect 
of leave of absence (including leave allowances) or pension than those to 
v ':-‘ h ho would be entitled if this Act had not been passed. 

■'fi'2) Nothing contained in this Act, as amended by the High Court Judges 
('r -p.-v,lions of Service) Amendment Act, 1958, shall have effect so as to give 
to Chief Justice or a Judge of a former High Court in a Part B State® less 
f .jr ible terms in respect of his allowances or his rights in respect of leave 
of absence (including the leave allowances) or pension than those to which he 
vmdd be entitled under the High Court Judges (Part B States) Order, 1953, or 
anx' other order or rule then applicable to h’m, if he had continued as a 
Judge of that High Court his service as a Judge on or after the 1st day of 
November, 1956, being treated as service in that High Court.] 

[a] Section 25 was renumbered as sub-section (1) thereof and sub-section (2) was 
added thereafter by the High Court Judges (Conditions of Service) Amend¬ 
ment Act. 1958 (46 of 1958), Section 9 (w.r.e.f. 1-11-1956). 

[b] The following were the Part B States, namely, Hyderabad, Jammu and 
Kashmir, Madhya Bharat. Mysore, Pepsu, Rajasthan, Saurashtra and 
Travancore-Cochin. Of these, Jammu and Kashmir, Mysore, Rajasthan and 
Travancore-Cochin under the name of Kerala, are full-fledged States having 
separate High Courts now. Rest of them form part and parcel of their 

adjoining States. 

THE FIRST SCHEDULE 

(See Sections 14 and 15) 

PENSIONS OF JUDGES 


PART I 

1. The provisions of this Part apply to a Judge who Is not a member of the 
Indian Civil Service or has not held any other a[pensionable post] under the Union 
or a State and also apply to a Judge who, being a member of the Indian Ciyu 
Service or having held any other afpensionable post] under the Union or a State, 

has elected to receive the pension payable under this Part. ^ 

[a] Substituted and deemed always to have been substituted for the words pen¬ 
sionable civil post* by Act 57 of 1980, S. 0. 

2. Subject to other provisions of this Part, the pension payable to a Judge to 
whom this Part applies and who has completed not less than seven years of ser- 


Section 25 


(1) The statutory provisions beginning 
with the 1937 Order and ending with the 
1954 ^.ct nowhere vested In the High Court 
Judfi-es a right to have their pensions ex¬ 
pressed in sterling to be converted into 
rupees at the prevoilii-»g market rate of ex- 


change at the time of 

?aS 

1972 Lab IC 1420 : (1973) 1 SCJ 450. 
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**'."** ^ specified in paragraph 3, increased by 

the additional pension, if any, to which he Is entitled under paragraph 8. 

3. The basic pension to which a Judge shall be entitled shall be — 

innm; "^d =<’'>'>■ '»'■ 

(b) for each subsequent completed year of service, a further sum of Rs. 1000 per 

Provided that basic pension shaU In no case exceed Rs. 10,000 per annum. 

be calculating additional pension, service as a Judge shaU 

oe Classified as follows:— 

Grade I — Service as Chief Justice In any High Court. 

Grade II — Service as any other Judge in any High Court, 

completed year of service for pension in either of the grades 

Part ^ ^ \ ^ "'ider this 

c,^ ? ^ entitled to additional pension specified in relation to that grade in the 
second column of the Table annexed hereto: 

not aggregate amount of his basic and additional pension shaU 

ot exwed the amount specified in the third column of the said Table In relation 

to the higher ^ade in which he has rendered service for not less than one com- 
pi6tG(l year, 

TABLE 

Service ' Additional pension Maximum aggregate pen- 

snnu™ ’ Sion per annum 

' ^ f Jr R®- zn.ooo 

” Rs- «<» Rs, 16.000 

cT«.m the grades may 

f V of less than a completed year rendered by him 

In the higher grade, or any portion of any such period, shall be treated for the 
purposes of paragraph 5 as service rendered by him In the lower grade. 

^ For the purposes of this Part, sendee as an acting Chief Justice of a High 
Court or as an ad hoc Judge of the Supreme Court, shaU be treated as though It 
were service rendered as Chief Justice of a High Court 

contained in the foregoing provisions of this 
Part, the pension payable to a Judge who has completed twelve years of service 
for pension, Including not less than six years of service as Chief Justice of one or 
more of the High Courts, shall be Rs. 20,000 per annum. 

T to whom this Part applies retires or has retired at any time 

after the 28th January, 1950 without being eligible for a pension under any other 
prorts on of this Part, then, notwithstanding anything contained in the foregoing 
provisions, a pension of Rs. 6000 per annum shaU be payable to such a Judge: 

“[Provided that nothing in this paragraph shaU apply_ 

Xa) to an additional Judge or acting Judge; or 

(b) to a Ju^e who at the time of his appointment is in receipt of a pension 

(other than a disability or wound pension) in respect of any previous service 
under the Union or a State.] 

[a],Added by the High Court Judges (Conditions of Service) Amendment Act 
1958 (46 of 1958), Section 10 (with retrospective effect fremT-ll-S 

^ ^ ^ Part applies and who has retired on 

W toe Irt day of October. 1974, the foregoing provisions of this Part shall 

subject to^he modifications that— 

paragraph shall be substituted, namely 

Jude^to ®* the pension payable to a 

Judge to whom this part applies and who has completed not less than 
r i'-. seven years of service for pension shaU be — 


^ Justice in any High Court, Rs. 2400 per annumj 
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(b) for sennet? a*? any other .Tndoe in any High Court, ft*?. 1600 per 
annum: 

^’rovifled that the pension shall in na case exceed Rs. 28000 per annum 
in the case of a Chief Justice and Rs. 22.400 per annum in the case of 
any other Judge.”; 

(ii) paragraphs 3 to 5 shall be omitted; 

(iii) in paragraph 6 for the word and figure “paragraph 5", the word and figure 
■paragraph 2’ shall be substituted; 

(iv) for paragraph 8, the following paragraph shall be substituted, namely;— 

'■8. Notwithstanding anything contained in the foregoing provisions of this 

Part, the pension payable to a Judge who has completed fourteen years 
of service for pension, including not less than six years of service as 
Chief Justice of one or more of the High Courts, shall be Rs. 28000 per 
annum.” 

(v> in paragraph 9, for the figures '6.000’, the figure “8,400” shall be substituted.] 
[a] Inserted by Act 35 of 1976 S. 7 (1) [w.r.e.f. 1-10-1974]. 

PART n 


1. The provisions of this Part apply to a Judge who is a member of the 
Indian Civil Service and who has not elected to receive the pension payable under 
Part I. 

2. The pension payable to such a Judge shall be— 

(a) the pension to which he is entitled under the ordinary rules of the Indian 
Civil Service if he had not been appointed a Judge, his service as a Judge 
being treated as service therein for the purpose of calculating that pensioni 
and 

(b) the additional pension, if any, to which he is entitled under paragraph 3. 


3. a[If such a Judge has completed not less than seven years of service for 
pension in a High Court, he shall be entitled to an additional pension in accordance 
with the following scale:— 




For seven completed years of service for pension m 
F or eight completed years of service for pension ••• 

For nine completed years of service for pension 
For ten completed years of service for pension 
For eleven completed years of service for pension 

For twelve or more completed years of service for x>ension ... ^,uuuj 
[a] Substituted for the original paragraph 3 by the High Court Judges (Condi 
tions of Service) Amendment Act, 1958 (46 of 1958), Section 10 (with retrospec¬ 
tive effect from 1-11-1956), 










Rs. 
1,333 
1,600 
1,860 
2,133 
2,400 
2 , 666 ] 


Schedule I, Pari 2 


(1) Second proviso to S. 14 and S. 15 (a) 
read with Part II of Sch. I is not discrimi¬ 
natory and not violative of Arts. 14, 221 
and 314 for the trichotomy with regard to 
pension of High Court Judges. Consequently, 
a member of the I. C. S. elevated to the 
Bench after 1947 cannot claim separate 

. pension for the service immediately pre¬ 
ceding his elevation to the Bench. A 1980 
SC 1671 (1677, 1678) : 1980 Lab IC 996 (SC). 

(2) A member of I. C. S. who retired as 
Chief Justice in 1968 and w^ho exercised the 
option under the Proviso to S. 15 to re¬ 
ceive his pension under Sch. 1. Part I. 
•‘without prejudice to his right to claim 
pension in pound sterling under the 1937 
Order to be converted into rupees, if that 
would more favourable to him” has no 
right to claim pension in pound sterling to 
be converted Into rupees at current rate of 


exchange. After the amendment of Para 3 
>f Part II of the First Schedule, even under 
that part there is no question of calculating 
Denslon payable to retired Judges of 
High Courts In pounds sterling. A 1972 SC 
>405 (2414) : 1972 Lab IC 1420 : CSW) 1 SCJ 
150. 

(3) High Court Judge belonging to Indw 
Clvdl Service retiring on 10-2-69 — H® 
ivould be entitled to pension of 
13,333.33 and not £1.000 sterling in ad^ 
tion to additional pension — It cannot ae 
said that Regulation 561 as it stood before 
it was amended in 1956 was incorporated 
>y reference in this Act — Appeal agaiMt 
)rder of High Court aUowing pension ol 
E 1.000 sterling passed in writ petinon 
instituted prior to 29-8-72 — ^Maintain^l®* 
\ 1982 SC 1174 ai75) : 1982 Lab 1C 1487 * 
1982 VJ (SC) 312. 
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»[4. In the case of a Judge to whom this Part applies and who has retired on 

or after the 1st day of October, 1974. paragraph 3 shall have effect subject to the 
modifications that— 

*2.133*, '2.400' and ■2.666’. the figures '1.866'. 
2,240, 2,612’, '2,986', '3,360’ and. '3,733' shall respectively be substituted.] 

[a] Inserted by Act 35 of 1976. S. 7 (2) (w.r.e.f. 1-10-1974). 

PART III 

1. The provisions of this Part apply to a Judge who has held any ^[pensionable 
post] tinder the Union or a State (but is not a member of the Indian Civil Ser¬ 
vice) and who has not elected to receive the pension payable under Part I. 

[a] Substituted and deemed always to have been substituted for words 'civil 
pensionable post’ by Act 57 of 1980, S. 6. 

2. The pension payable to such a Judge shall be— 

(a) the pension to which he is entitled under the ordinary rules of his service if 
he had not been appointed a Judge, his service as a Judge being treated as 
service therein for the purpose of calculating that pension; and 

(b) a special additional pension of Rs. 500 per annum in respect of each com¬ 
pleted year of service for pension but in no case such additional pension 
together with the additional or special pension, if any. to which he is entitled 
under the ordinary rules of his service, shall exceed Rs. 2.500 per annum 

^[3. In the case of a Judge to whom this Part applies and who has retired on 
or after the 1st day of October. 1974, clause (b) of paragraph 2 shall have effect 
subject to the modifications that— 

for the figures "500” and "2,500” the figures "700” and "3,500” shall respectively be 
substituted,] 

[a] Inserted by Act 35 of 1976 S. 7 (3) (w.r.e.f. 1974). 


THE SECOND SCHEDULE 
(See Section 17) 

INJURY GRATUirreS AND PENSIONS 


Officer 

Gratuity 

Annual Pension 


Rs. 

Higher Scale 
Rs. 

Lower Scale 

Rs. 

1. Chief Justice 

20,000 

5,400 

4,700 

2. Any other Judge ' 

13,500 

4,700 

4,000 


family gratuities and pensions 

A. Widow 


Officer 

Gratuity 

Annual Pension 

1. Chief Justice 

2. Any ether Judge 

Rs. \ 

15,000 

13,500 

Rs. 

5,000 

4.000 

B, Children 

Officer 

Annual Pension 

If motherless 

1 If not motherless 


Rs. 

Rs. 

1. Chief Justice 

350 

320 

2. Any other Judge 

I 550 

320 
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[THE] HIGH COURTS (SEALS) ACT, 1950 

(ACT Vn OF 1950) 

(The text of the Act printed here is as <m 31-10-1982) 


CONTENTS 

2, Seals of High Coaria. 
8. [Repealed.] 
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[TheJ High Denomination Bank Notes (Demonetisation) Act, 1978 


STATEMENT OF OBJECTS AND REASONS 


‘The High Courts (Seals) Ordinance, 1950 
?13 of 1950), was promulgated on the 26th 
January. 1950, with a view to provide for 
the use of seals of common form and de¬ 
sign by the High Courts In the States, The 
Ordinance will cease to operate at the expi¬ 


ration of six weeks from the commence¬ 
ment of the current session of Parliament 
and the present Bill seeks to replace it by 
a permanent measure.” — Gazette of India. 
1950, Pt. V. page 54. ■ 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by 3 AJL.O., 1956. r 

—Repealed in part by Act 36 of 1957. 


[THE] HIGH COURTS (SEALS) ACT, 1950 

(ACT Vn OF 1950) 

[27th February, 1950.] 

An Act to provide for the use of seals of common form and design by the 
High Courts in the States. 

Be it enacted by Parliament as follows:_ 

1. Short title.— This Act may be called THE HIGH COURTS (SEALS) 
ACT. 1950. 

Note.— The Act replaces the High Courts (Seals) Ordinance, 1950 (13 of 1950), which 
was promulgated on the 26th January, 1950. 

The Act has been now extended to and enforced In the State of Sikkim — See 
S. O. 208 (E) & S. O. 209 (E) of 1975 published in Gaz. of Ind., 16-5-1975. 
Pt, II, S. 3 (il), Extra., pp. 1213; 1227. 

2 . Seals of High Courts.— (1) Every High Court in a a[State] shall have 
and use, as occasion may arise, a seal bearing a device and impression of the 
Asoka capital within an exergue or label surrounding the same, with the 
following inscriptions at convenient places, namely, "THE SEAL OF THE 

HIGH COURT AT (or OF) ...followed by the n 2 mie of the seal 

of the High Court or the name of the State, as the case may be, and "Salya- 
meva Jayate” in Devanagari script. 

(2) Every Court of the Judicial Commissioner for a ^Union territory] 
shall have and use, as occasion may arise, a seal similar to the seal of a 
High Court in a ^[* •] State, but with the first inscription reading "THE 

SEAL OF THE JUDICIAL COMMISSIONER’S COURT FOR . 

followed by the ^[name of the Union territory], 

(3) The provisions of this Act shall supersede any provision contrary 
thereto or inconsistent therewith contained in any Letters Patent, Order, 
direction or other law relating to the use of seals by High Courts. 

a] Substituted for "Part A State or Part B State” by 3 A.L.O., 1956. 

b] Substituted for "Part C State", ibid. 

c] Words "Part A” were omitted, ibid. 

[d] Substituted for the words "name of the State**, ibid. 


3. Repeal of Ordinance 13 of 1950.— [Repealed by the Repealing and 
Amending Act, 1057 (36 of 1957), Section 2 and Schedule (17-9-1957), 
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Closing of banks and Goveinmrnt trcasti- 


SECTIONS s. 

5. Declaration ot high denomination bank 

notes by banks and Government treasu¬ 
ries. 

6 . Exchange of high denomination bank 

notes held by banks and Government. 

7. Exchange of high denomination bank 

notes held by other persons. 

8 . Exchange of notes after (he time limit 

specified In Section 7. 


rles. 

10. Penalties. 

11. Special provKsions rciatinfr to offoMces. 

12. Protection of action taken in good faith. 

13. Removal of diiFnculUcs. 

14. Power to make rules. 

15. Repeal and saving. 


THE SCHEDULE 
STATEMENT OF OBJECTS AND REASONS 


The availability of high denomination bank 
notes facilitates the illicit transfer of money 
for financing transactions which are harm¬ 
ful to the national economy or which are 
for illegal purposes. It was, therefore, con¬ 
sidered necessary in the public interest to 
demonetise all bank notes of the denomi¬ 
national value of one thousand rupees, five 
thousand rupees and ten thousand rupees 
issued by the Reserve Bank of India. Hence, 


the President promulgated on thi* day 
of January, 1978, the High Dtnomirinfion 
Bank Notes (Demonetisation) Ordinance. 
1978, to provide for the demoncti.-rtion of 
the aforementioned high dcnoniinaUon I>ank 
notes and for matters connected tlicrev.’ilh 
or incidental thereto. 

The Bill seeks to replace the ^airl ordi¬ 
nance. — See Gaz, of India. 3-3-19T8. P. II, 
S. 2. Ext., P. 110. 


[THE] HIGH DENOMINATION 
BANK NOTES (DEMONETISATION) ACT, 1978 

(Act No. 11 of 1978) 

[30th i'iiarch, 1P73.] 


An Act to provide in the public interest for the demonetisation ox certain 
high denomination bank notes and for matters connected therewith or 

incidental thereto. 

Whereas the availability of high denomination bank notes facilitates the 
illicit transfer of money for financing transactions which are harmful to the 
national economy or which are for illegal purposes and it is therefore neces¬ 
sary in the public interest to demonetise high denomination bank notes; 

Be it enacted by Parliament in the Twenty-ninth Year of the Re^ijubllc of 
India as follows;— 


1. Short title, extent and commencement.— (1) This Act may be called 
THE HIGH DENOMINATION BANK NOTES (DEMONETISATION) ACT, 


(2) It extends to the whole of India. 

(3) It shall be deemed to have come into force on the 16th day of Janu¬ 
ary, 1978. 


2. Definitions.— In this Act, unless the context otherwise requires.— 


(a) "bank” means— 

(i) a banking company as defined in clause (c) of section 5 of the Bank¬ 

ing Regulation Act, 1949; 

(ii) the State Bank of India constituted under the State Bank of India 
Act, 1955; 

(iii) a subsidiary bank as defined in the State Bank of India (Subsidiary 
Banks) Act, 1959; 

(iv) a corresponding new bank constituted under Section 3 of the Bank¬ 
ing Companies (Acquisition and Transfer of Undertakings) Act, 197(); 

(v) a regional rural bank established under sub-section (1) of Sec¬ 
tion 3 of the Regional Rural Banks Act, 1976; 

(vi) a co-operative bank as defined in Section 2 of the Reserve Bank 



of India Act, 1934, 
and includes every branch thereof; 

(b) "bank notes” means the bank notes issued by the Reserve Bank 
of India under Section 22 of the Reserve Bank of India Act, 1934; 

(c) "distinctive number” in relation to a high denomination bank note 
* means the number including the alphabetical and numerical pre* 

fixes appearing on the face of the not^ 
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(d) "liigh denomination bank note” means a bank note of the denomi¬ 
national value of one thousand rupees, five thousand rupees or ten 
thousand rupees issued by the Reserve Bank; 

(e) "public sector bank” means a bank referred to in sub-clause (ii), 
(iii) or (iv) of clause (a); 

(f) "Reserve Bank” means the Reserve Bank of India constituted under 

the Reserve Bank of India Act, 1934; 

(g) "scheduled bank” means a public sector bank or any other bank, 
being a bank included in the Second Schedule to the Reserve Bank 
of India Act, 1934; 

(h) ’ State Bank” means the State Bank of India constituted under the 
State Bank of India Act, 1955. 

3. High denomination bank notes to cease to be legal tender._ On the 

expiry of the 16th day of January, 1978, all high denomination bank notes 
shall, notwithstanding anything contained in Section 26 of the Reserve Bank 
of India Act, 1934, cease to be legal tender in payment or on account at any 
place. 

4. Prohibition of transfer and receipt of high denomination bank notes.— 

Save as provided by or under this Act. no person shall, after the 16th of 
January, 1978, transfer to the possession of another person or receive into 
his possession from another person any high denomination bank note. 

5. Declaration of high denomination bank notes by banks and Govern¬ 
ment treasuries.— (1) Every bank and Government treasury shall prepare 
and send to the Reserve Bank in the manner provided in this section a return 
showing separately under each denominational value'the total value of high 
denomination bank notes of that value held by it at the close of business on 
the 16th day of January, 1978 and the distinctive numbers of high denomina¬ 
tion bank notes of that value: 

Provided that a bank or a Government treasury in which the currency 
chest of the Issue Department of the Reserve Bank has been established 
shall also submit a separate return showing separately under each denomina¬ 
tional value the total value of high denomination bank notes held in such 
currency chest at the close of business on the 16th day of January, 1978 and 
the distinctive numbers of high denomination bank notes of that value. 

(2) Every such return shall be prepared and presented as provided in 
sub-section (3) in triplicate and shall be signed by the Manager of the bank 
or other person in charge of the bank or the Government treasury. 

(3) Every return under sub-section (1) shall be presented for forwarding 
to the Reserve Bank to the Manager of the sub-office, office or branch of the 
Reserve Bank at the places specified under sub-section (2) of Section 7, or to 
the District Magistrate, or to the Sub-Divisional Magistrate or, if such Mana¬ 
ger or Magistrate is not available, to the senior-most Revenue or Police 
Officer available not later than 3.00 P.M. on the 17th day of January, 1978: 

Provided that if it is not feasible to present the return to any such per¬ 
son as aforesaid, it may be presented by handing two copies thereof not later 
than 3.00 P.M. on the 17th day of January, 1978 to a telegraph office, one 
copy for despatch by express telegram to the Reserve Bank at Bombay at 
the expense of the bank or the Government treasury, as the case may be, 
and the other copy for return to the person presenting it in the manner pro¬ 
vided in sub-section (4), and by despatching the third copy required by sub¬ 
section (2) by registered post on the same day to the Reserve Bank at Bom¬ 
bay, 

(4) The officer to whom the return is presented shall give back to the 
person presenting it one copy thereof imder his signature and seal of offi^ 
In acknowledgment of receipt on which shall also be recorded the time and 
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date of receipt, and such officer shall without delay forward one copy of the 
return to the Reserve Bank at Bombay. 

(5) The Manager or other person in charge of every bank or Govern¬ 
ment treasury shall, immediately after the preparation of the returns re¬ 
quired to be submitted under this section, cause the high denomination bank 
notes nientioned therein to be kept in a separate receptacle and seal the 
same with his seal and of the officers having custody of such receptacle. 


6 . Exchange of high denomination bank notes held by banks and Gov¬ 
ernment treasuries.— (1) A bank other than a public sector bank may ob¬ 
tain from the Reserve Bank or a public sector bank an equivalent amount in 
exchange for the high denomination bank notes declared by it in the return 
referred to in section 5 by credit to an account maintained with the Reserve 
Bank or a public sector bank or in bank note. 


(2) A public sector bank may obtain from the Reserve Bank an equivalent 
amoimt in exchange for the high denomination bank notes declared by it in 
the return referred to in section 5 or the high denomination bank notes re¬ 
ceived by it in exchange under sub-section (1) by credit to an account with 
the Reserve Bank or in bank notes. 


(3) A Government treasury may obtain from the Reserve Bank an equi¬ 
valent amount in exchange for the high denomination bank notes declared by 
it in the return referred to in section 5 in bank notes or by credit to Gov¬ 
ernment account, 

(4) Notwithstanding anything contained in sub-sections (1), (2) and (3), 
where the return referred to in section 5 is presented in the manner provid¬ 
ed in the proviso to sub-section (3) of that section, the exchange referred to 
in this section may be effected only by the Reserve Bank at Bombay, 

(5) Every application for the exchange of high denomination bank notes 
under this section shall be accompanied by the copy of the return received 
under sub-section. (4) of section 5 which contains the distinctive numbers of 
such bank notes. 


7. Exchange of high denomination bank notes held by other persons.— 

(1) Notwithstanding anything to the contrary contained in the Reserve 
Bank of India Act, 1934, any high denomination bank note owned by a per¬ 
son other than a bank or Government treasury may be exchanged after the 
16th day of January, 1978, only on tender of the note— 

(a) where the high denomination bank note is owned by an individual, by 
the individual himself; or where the individual is absent from India, 
by the individual concerned or some person duly authorised by him 
in this behalf; or where the individual is mentally incapacitated from 
attending to his affairs, by his guardian or by any other person com¬ 
petent to act on his behalf; 

(b) where the high denomination tank note is owned by a Hindu undivid¬ 
ed family, by the karta, and, where the karta is absent from India or 
is mentally incapacitated from attending to his affairs, by any other 
adult member of his family; 

(c) where the high denomination bank note is owned by a company, by the 
managing director thereof, or, where for any unavoidable reason such 
managing director is not able to tender the note, or where there is no 
managing director, by any director thereof; 

(d) where the high denomination bank note forms part of the assets of a 
firm, by the mana^g partner thereof, or, where for any unavoidable 
reason such partner is not able to tender the note, or where there 
is no managing partner as sucii, by any partner thereof not being a 
minoz7 


**A** in the citaitoiiB stands fo|r AIR 
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(e) where the high denomination bank note is owned by any other associa¬ 
tion of persons, by any member of the association or the principal offi¬ 
cer thereof; and 

(f) where the high denomination bank note is owned by any other person, 

by that person or by some person competent to act on his behalf; 
and within the time and in the manner provided in this section. 

(2) Every person desiring to tender for exchange a high denomination 
bank note under this section shall prepare in the form set out in the Sche¬ 
dule three copies of a declaration signed by him giving in full the particulars 
required by that form and shall, not later than the 19th day of January, 1978, 
deliver such copies in person together with the high denomination bank notes 
he desires to exchange— 

(a) to either of the offices of the Reserve Bank at Bombay or to the sub¬ 
office, office or branch, as the case may be, of that bank at Ahmeda- 
bad, Bangalore, Bhubaneshwar, Calcutta, Gauhati, Hyderabad, Jaipur, 
Kanpur, Madras, Nagpur, New Delhi and Patna; or 

(b) to the main office or branch of the State Bank at the headquarters of 
a district; or 

(c) to any other office of a public sector bank notified in this behalf by 
the Reserve Bank: 

Provided that if such person resides in a place not within convenient 
reach of any such office or branch, or if, by reason of age, infirmity or ill¬ 
ness he is unable to attend thereat, he may forward the high denomination 
bank notes he desires to exchange together with three copies of the declara¬ 
tion in respect thereof by insured post to the Reserve Bank at Bombay not 
later than the 19th day of January, 1978. 

(3) Every declaration under this section shall, for the purpose of Identify¬ 
ing the person making it, be attested by the manager or other person in 
charge of the bank, if any, with which he maintains an account, or by a 
salaried Magistrate or a Justice of the Peace or a police officer not below the 
rank of an Inspector of Police. 

(4) Unless it appears that the declaration has not been complete in all 
material particulars, the Reserve Bank, the State Bank or any bank notified 
under clause (c) of sub-section (2), as the case may be, to which an applica¬ 
tion for exchange of high denomination bank notes is made under this sec¬ 
tion, shall pay the exchange value of the said notes for credit to a properly 
introduced account of the owner or the declarant, as the case may be, with 
any scheduled bank. 

Provided that if the owner or declarant, as the case may be, does not 
have a bank account, the exchange value of the said notes shall be paid only 
on proper identification and until payment is so made, the amount shall re¬ 
main in the custody of the Reserve Bank or the bank, as the case may be, 
to which the high denomination bank notes were tendered. 

(5) Where it appears that the declaration has not been completed in all 
material particulars, the Reserve Bank, the State Bank or the notified bank, 
as the case may be, to which such application as aforesaid is made shall, un¬ 
less the declarant is able to supply the omission without delay, refuse to 
accept and pay for the bank notes to which the declaration relates, ^d 
where it does so refuse, shall return one copy of the declaration to the de^ 
larant after entering therein the date on which it is presented and ^all 
refer the matter to the Central Government to which it shall forward a copy 
of the declaration with a brief statement of the reasons for refusing to pay 


(6) The Central Government may require any 'declarant referred to in 
Bub-section (5) to amplify his declaration to such 

such particulars as it thinks fit and may. unless the declarant te aWe to W 
^mply ^th such requirement refuse, for reasons to be recorded in writing, 
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to sanction the exchange of the high denomination bank notes to which the 
declaration relates. 

(7) The Central GoveiTiment or any person or authority authorised by it 
in this behalf may, by order in writing and for reasons to be recorded there¬ 
in, extend in any case or class of cases the period during which high de¬ 
nomination bank notes may be tendered for exchange under this section. 

8. Exchange of notes after the time limit specified in section 7,— (1) Not¬ 
withstanding anything contained in Section 7, any person who fails to apply 
for exchange of any high denomination bank notes within Ihe time provided 
in that section may tender the notes together with the declaration required 
under that section to the Reserve Bank at any of the places specified in clause 
(a) of sub-section (2) of that section, not later than the 24th day of January, 
1978 together with a statement explaining the reasons for his failure to apply 
witJiin the said time limit: 

Provided that if such person resides in a place not within convenient 
reach of the sub-office, office or branch of the Reserve Bank at any of the 
said places or if, by reason of age, infirmity or illness, he is unable to attend 
thereat, he may forward the high denomination bank notes he desires to ex- 
- change together with three copies of the declaration required under section 7 
by insured post to the Reserve Bank at Bombay not later than the 24th day 
of January, 1978, along with a statement explaining the reasons for his 
failure to apply within the time specified in section 7. 

(2) The Reserve Bank may, if satisfied after making such inquiries as it 
may consider necessary that the reasons for the failure to submit the notes 
for exchange within the time provided in section 7 are genuine, pay the 
value of the notes in the manner specified in sub-section (4) of that section. 

(3) Any person aggrieved by the refusal of the Reserve Bank to pay the 
value of the notes under sub-section (2) may prefer an appeal to the Central 
Government within fourteen days of the communication of such refusal to 
him. 

9. Closing of banks and Government treasuries.— (1) All banks and Gov¬ 
ernment treasuries shall be closed on the 17th day of January, 1978 for the 
transaction of all business except the preparation and presentation or, as the 
case may be, receipt of the returns referred to in section 5. 

(2) Subject to the provisions of sub-section (1), the 17th day of January, 
1978 shall, for the purposes of the Negotiable Instruments Act, 1881, be deem¬ 
ed to be a public holiday notified under that Act. 

10. Penalties._ (1) If any bank fails to prepare and present within the 

time and in the manner provided by section 5 any return referred to in that 
section, or presents any return imder that section which is false in any 
material particular, the manager or other person in charge of the bank shall, 
unless he proves that the failure took place, or the false return was present¬ 
ed, without his knowledge or that he exercised all due diligence to prevent 
the same, be punishable with imprisonment for a term which may extend 
to three years, or with fine, or with both. 

(2) Whoever knowingly makes in any declaration under section 7 any 
statement which Is false or only partially true or which he does not believe 
to be true or contravenes any provision of tins Act or the rules made there- 


Section 8 

(1) Court cannot lay down guidelines for 
purpose of arriving at its satisfaction In 
view of very complicated nature of fimc- 
tlons of the Reserve Bank of India In con¬ 
trolling the money market and managing 
the entire currency system of the country. 
The'purpose or objects of this Act is main- 
If ¥> pravnt illicit transfers of money for 


financing transactions harmful to the 
national economy or for Illegal purposes. 
This is necessary to bring about monetary 
stability. If the decision in such a case is 
not left to Reserve Bank, it mav lead tn 
far-reading consequences. Such a function 
or power cannot be circumscribed by guide¬ 
line from the Court. A 1980 Gauhatl 40 
(43). 
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under shall be punishable with imprisonment for a term which may extend 
to three years or with fine or with both. 

(3) An officer of a scheduled bank who makes payment out of the 
amount, being the exchange value of a high denomination bank note credited 
under sub-section (4) of section 7 to an account maintained with such bank 
shall, unless such account is an account which has been opened after proper 
introduction, be punishable with imprisonment for a term which may extend 
to three years, or with fine, or with both. 

11. Special provisions relating to offences.— (1) No prosecution for an 
offence punishable under this Act shall be instituted except with the previous 
sanction of the Central Government. 

(2) Notwithstanding anything in section 29 of the Code of Criminal Pro¬ 
cedure, 1973, the court of a Magistrate of the first class or the court of a Me¬ 
tropolitan Magistrate trying an offence punishable under this Act may impose 
a fine exceeding five thousand rupees* 

12 . Protection of action taken in good faith.— No suit, prosecution or 
other legal proceeding shall lie against the Government or any officer of the 
Government or against the Reserve Bank or any public sector bank or any 
officer of such bank for anything done or intended to be done in good faith 
under this Act. 

13. Removal of difficulties.— If any difficulty arises in giving effect to 
the provisions of this Act, the Central Government may, by notification in 
the Official Gazette, make any order, not inconsistent with the provisions of 
this Act, which appears to it to be necessary for the purpose of removing the 
difficulty: 

Provided that every such order shall, as soon as may be after it is made, 
be laid before each House of Parliament. 

14. Power fo make rules.— (1) The Central Government may make 
rules*^ for ^ving effect to the provisions of this Act 

(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, name¬ 
ly:— 

(a) the custody and disposal of higK denomination bank notes tendered for 
exchange under this Act and of the declarations in respect thereof; 

(b) the time within which applications referred to in sub-sectiem (5) of sec¬ 
tion 6 may be made; and 

(c) the time within which and the manner in which the State Bank and 

public sector banks notified under clause (c) of sub-section (2) of sec¬ 
tion 7 may claim reimbursement from the Reserve Bank of payments 
made by them in respect of high denomination bank notes accepted by 

them under that section. 

✓ 

(3) Every rule made by the Central Government under this Act shall be 
laid, as soon as may be after it is made, before each House of Parliament 
while it is in session for a total period of thirty days which may be comprised 
in one session or in two or more successive sessions, and if, before the expiry 
of the session immediately following the session or the successive sessions 
aforesaid, both Houses agree in making any modification in the rule or both 
Houses agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be; so, 
however, that any such modification or annulment shall be without prejudice 
lo the validity of anything previously done under that rule. 

[a] For High Denomination Bank Notes (Demonetisation) Rules, 1978—See Gaz. of 

India, 27-9-1978, Pt. II, S. 3 (ii). Ext. p. 1116. 

15. Repeal and saving.— (1) The High Denomination. Bank Notes (Dea 
monetisation) Ordinance, 1978 is hereby repealed 
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(2) Notwithstanding such repeal, anything done or any action taken under 
the Ordinance vso repealed shall be deemed to have been done or taken under 
the corresponding provisions of this Act. 

. THE SCHEDULE 

[See section 7 (2)] 

FORM OF DECLARATION 
' (To be filed in triplicate) 

1. Name of the owmer of the bank notes (In block letters). 

2. Address: Office Residence. 

3. Status, i. e. whether individual, Hindu undivided family, company, firm, etc. 

4. (a) Whether assessed to income-tax: 

(b) If so, name of the IncomeTax Circle/Ward/District where last assessed; 

(c) Permanent Account Number. 

5. If engaged in business, profession or vocation, name in which such business 
Is carried on. 

6. Principal place of business, profession or vocation, and location and style of 
each branch. 

7. In the case of a firm, name and address of each partner. 

8. In the case of a partner in a firm, name and address of each fiiTn or firms 
in which he is a partner. 

9. In the case of a salaried person, amount of salary per annum. 

10. In the case of a Government employee. Government Department and post 
held. 

11. In the case of a retired Government employee, last post held. Government 
Department under which such post was held and date of retirement, 

12. In the case of a retired employee of a non-Govemment employer, particu¬ 
lars of last post held. 

13. In the case of any other person, particulars of profession or vocation or, as 
the case may be former profession or vocation. 

14. Particulars of high denomination bank notes tendered. 

Totoal value 

Denomination Number of Notes Distinctive Numbers ■ 

Rs. 

' (In words) 

Ks. 1000 

Rs. 5000 

Rs. 10,000 Rs. 

' ‘Distinctive numbers of bank notes tendered should be furnished indicating 
alphabetical and numerical prefixes of the notes. Attach a statement if space 
is not adequate. 

15. Reasons for keeping the amount in cash in notes of such high denominations. 

16. When and from what source did the bank notes come into possession? 

17, If any of the notes tendered represent borrowings, the name(s) and 
addressees) of the persons from whom borrowed and the dates on which borrowed. 

18. Manner in which payment of value of the bank notes is desired; i. e., in 
cash or payment to bank, etc. 

19. If payment is to be made into a bank account, full details of the bank 
account 

20. Has any other declaration been made in respect of other bank notes of the 
owner? If so, state full particulars. 

21. If the declarant Is not owner of the bank notes, capacity in which de¬ 
claration is signed. 

_—-, son/daughter/wife of — — —-hereby solemnly 

(name in block letters) (name of father/husband) 
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declare that the particulars furnished above are full, true and correct to the best 
of my knowledge and belief. I further declare that the bank notes tendered here¬ 
with belonjr to me t o - -— -and are not held benami 

name of owner of bank notes 

not filed any other declaration uj^der this 

I also solemnly alTirm that I have — — — — — — — - — — — 

filed another^othftr declaration (s) as per parti- 

Act. 


culars attached. 

I further declare that I am making this declaration in my capacity as-— 

and that I am competent to make this declaration and verify it. 

designation, eta 

Place: . . 

E>ate: - ■* (Signature of declarant) 


I, - hereby testify that I know the declarant and certify 

(name in block letters) 

that the above declaration was signed in my presence. 

Place: . .... 

Date; - -- - - ■ (Signature and designation) 

SEAT 
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PART TV 

COURTS 

25. Court of the Judicial Commissioner for 

the new State. 

26. Subordinate Courts. 

PART V 

ADMINISTRATIVE AND MISCEL¬ 
LANEOUS PROVISIONS 

27. Extstlng authorities and officers to con¬ 

tinue to function in the new State. 

28. Existing laws to continue. 

29. Power to construe laws. 

30. Existing taxes to continue. 
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SKCnONS 

SI, Saving of the powers of the Centra! 
Government in relation to the Bhakra* 
Nangal Project 

82. Power to remove fllfflcultles. 

THE FIRST S'CHEDUl.E — MODIFICA¬ 
TIONS UN THE DELIMITATION OF 


PARLIAMENTARY CONSTITUENCIES 
(PART C STATES) ORDER. 1951. 

THE SECOND SCIIEDtJLE — AMEND¬ 
MENT OF THE CONSTITUTION 
(SCHEDULED CASTES) (PART C 
STATES) ORDER, 1951. 


STATEMENT OF OBJECTS AND REASONS 


"BUaspur is the smallest of Part C States. 
It has an area of 458 square miles, a popu¬ 
lation of 1,26,099 and an annual revenue of 
about Rs. 7 lakhs. It was one of the Punjab 
Hill States which should normally have been 
Integrated in Himachal Pradesh but in view 
of the location of the Bhakra Dam in the 
State it was kept as a separate Part C State. 
Bilaspur is geographically contiguous to 
Himachal Pradesh and the people of Bilas¬ 
pur and Himachal Pradesh have cultural 
affinities. It has accordingly been decided 


that it is no longer necessary to continue 
Bilaspur as a separate State with all the 
paraphernalia of a separate administration 
and that it should be merged in Himachal 
Pradesh without prejudice to the arrange¬ 
ments that may be devised by the Centra! 
Government for the future administration of 
the Bhakra-Nangal project. The Bill seeks to 
carry out the decision and also makes provi¬ 
sion for matters consequential to the mer¬ 
ger.”—Gazette of India, 1954, Extra, Pt. 11, 
Sec. 2. page 129. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by 3 A.L.O., 1956. 


[THE] HIIVIACHAL PRADESH AND BILASPUR (NEW STATE) ACT, 1954 

(ACT XXXII OF 1954)» 

r28th May, 1954.] 

An Act to provide for the formation of the new State of Himachal Pradesh 
by uniting the existing States of Himachal Pradesh and Bilaspur, and for 
matters connected therewith. 

Be it enacted by Parliament in the Fifth Year of the Republic of India 
as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 19S4, Pt. II, 
Sec. 2, Ext., page 129. 

PART I 

PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called THE 
HIMACHAL PRADESH AND BILASPUR (NEW STATE) ACT, 1954. 

(2) It shall come into force on such date* as the Central Government may, 
by notification in the Official Gazette, appoint in this behalf. 

[a] 1st Jtily, 1954, Gazette of India, 1954, Pt. 11, Sec. 3, Ext., p. 1103. 

(N.B.—Himachal Pradesh which was a Union territory under the Constitution 
(Seventh Amendment) Act, is now a full-fledged State under the Constitution now, 
see Act 53 of 1970. Under the Punjab Reorganisation Act. 1966 (31 of 1966), 

Lahaul and Spiti districts and some other areas of the erstwhile Punjab have been 
added to Himachal Pradesh, on and from 1-11-1960.—Ed.] 

2. Definitions.— In this Act, unless the context otherwise requires,— 
(a) "article” means an article of the Constitution; 

“[(b) * • * * * ] 

[a] Clause (b) was omitted by 3 A.L.O., 1956. 

(c) “existing States” mean the States specified as Bilaspur and Himachal 
Pradesh in Part C of the First Schedule to the Constitution. immediate- 

’ ly before the commencement* of this Act, and “existing State” means 
either of the existing States; 

[a] That is, 1st July, 1954. 

(d) “law” includes any enactment, ordinance, regulation, order, rule, scheme, 
notification, bye-law or other instrument having the force of law in the 
whole or in any part of either of the existing States; 

(e) "Order” means an order published in the Official Gazette; 
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ff) 'Tarhamentary constituency” has the same meaning as in the Represen¬ 
tation of Ihe People Act, 1950; 

(g) "sitting member” in relation to either House of Parliament or in rela¬ 
tion to the Legislature of the existing State of Himachal Pradesh, 
means a person who immediately before the commencement of this Act 
is a member of that House or that Legislature, as the case may be. 

PART II 

FORMATION OF THE NEW STATE OF HIMACHAL PRADESH 

3. Formation of the new State of Himachal Pradesh.— As from the com¬ 
mencement of this Act there shall be formed by uniting the existing States a 
new Part C State to be known as the State of Himachal Pradesh (hereafter in 
this Act referred to as the "new State”). 

4. Amendment of the First Schedule to the Constitution.— In the First 
Schedule to the Constitution, in Part C— 

(a) under the heading, "Names of States”,— 

(i) entry "3. Bilaspur” shall be omitted; and 

(ii) entries 4 to 10 shall be renumbered as entries 3 to 9, respectively; 

(b) under the heading "Territories of States”, after the first paragraph, the 
following paragraph shall, be inserted, namely:— 

"The territory of the State of Himachal Pradesh shall comprise the 
territories which immediately before the commencement of the Hima¬ 
chal Pradesh and Bilaspur (New State) Act, 1954, were comprised in the 
States of Bilaspur and Himachal Pradesh.” 

PART HI 

REPRESENTATION IN THE LEGISLATURES 

Council of States 

5. Representation in the Council of States.— (1) There shall be allotted 
one seat to the new State in the Council of States. 

(2) The sitting member of the Council of States representing the group of 
States comprising the existing States shall on and from the commencement of 
this Act represent the new State in the Council but the term of such sitting 
member shall remain unaltered, that is to say, shall expire on the 2nd of 
April, 1958. 

6. Amendment of the Fourth Schedule* to the Constitution.— In the 

Fourth Schedule to the Constitution, in the Table of Seats relating to the re- 
pre.sentatives of States specified in Part C of the First Schedule— 

(i) for entries 4 and 5, the entry "4. Himachal Pradesh.1” shall be subr 

stituted; and 

(ii) entries 6 to 10 shall be renumbered as entries 5 to 9, respectively. 

[a] See Section 5 of the State of Himachal Pradesh Act, 1970 (53 of 1970). 

7. An amendment of Section 27A, Act 43 of 1950.— In Section 27A of the 
Representation of the People Act, 1950,® 

(i) in sub-section (5), for the word "Delhi”, the words "Delhi, Himachal 

Pradesh” shall be substituted; and 

(ii) sub-section (6) shall be omitted. 

[a] Act KLIII of 1950, sub-section (5) of this Act has been further substituted by 
Acts 103 of 1956 and 20 of 1963; and amended by Act 53 of 1970, Section 7. 

House of the People 

8 . Representation in the House of the People.— Until other provision is 
made by law ®there shall be allotted 4 seats to the new State in the House or 
the People. 

[a] See the States Reorganisation Act, 1956 (37 of 1956), Sections 40 and 44 and 
Section 8 of Act 53 of 1970. 
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9. Amendment of the First Schedule, Act 43 of 1950.— In the Fir ;l Sche¬ 
dule to the Representation of the People Act, 1950,'^ in the part relating to 
Part C States,— 

(i) entry 3 shall be omitted; 

(ii) entries 4 to 12 shall be renumbered as entries 3 to 11, respectively; 

and 

(iii) for the figure "3” in column 2 against Himachal Pradesh, the figure "4” 
shall be substituted. 

fa] Now see Section 16 of Act 53 of 1970. 

10. Parliamentary constituencies of the new State and their deli¬ 
mitation.— (1) The new State shall, until other provision is made by laW| 
consist of the following three Parliamentary constituencies, namely:— 

(i) the constituency of Bilaspur comprising the existing State of Bilaspur, 

and 

(ii) the two constituencies into which the existing State of Himachal Pra¬ 
desh has been divided, 

(2) The Delimitation of Parliamentary Constituencies (Part C States) 
Order, 1951*^ shall, until other provision is made by law, have effect subject 
to the amendments made in the First Schedule. 

[a] See Notification S.R.O. 706, dated May 15, 1951, published in Gazette of India, 
1951, Pt. II, Sec. 3, Extra, p. 587. 

11. Sitting members.— (1) The sitting member of the House of the 
People representing the existing State of Bilaspur shall on and from the 
commencement of this Act represent the Bilaspur constituency of the new 
State and shall be deemed to have been elected to the House of the People 
by that constituency. 

(2) Every sitting member of the House of the People representing a 
constituency of the existing State of Himachal Pradesh shall, on and from the 
commencement of this Act, represent the constituency of the same name in 
the new State and shall be deemed to have been elected to the House of the 
People by that constituency. 

Legislative Assembly of the New State* 

12. Legislative Assembly of the new State. 1 

13. Amendment of the Third Schedule, Act 49 

of 1951. 

14. Assembly constituencies of the new State 

and their delimitation. 

15. Members of the Legislative Assembly, 

16. Duration of the Legislative Assembly. 

For provision as to the Legislative Assembly of Himachal Pradesh, see Act 53 
of 1970, Section 10. 

MISCELLANEOUS 

17. Amendment of Section 13, Act 43 of 1950.— In Section 13 of the 
Representation of the People Act, 1950, in clause (b) of sub-section (1), the 
Word ”Bilaspur” shall be omitted. 



18. Amendment of Section 2, Act 49 of 1951.— [Omitted by 3 A.L.O., 
1956.] 


”A’* In the citations stands for AIR 


[Vol. 20] 4 A. M. 34 
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19. Amendment of (he Constitution (Scheduled Castes) (Part C States) 

Ordor, 1951.— The Constitution (Scheduled Castes) (Part C States) Order, 
1951/'' shall be amended as sho\vn in the Second Schedule. 

[a] See CO. 32. published in the Gazette of India, 1951, Pt. 11, Sec. 3, p. 1198 and 
Section 19 of Act 53 of 1970. 

20. Amendment of Section 9, Act 81 of 1952.— In Section 9 of the 
Delimitation Commission Act, 1952,^ in sub-section (3), for the words ''and the 
orders made under any of the said Acts”, the words, brackets and figures "the 
Himachal Pradesh and Bilaspur (New State) Act, 1954 and the orders made 
under any of the said Acts” shall be substituted. 

[a] Repealed by Repealing and Amending Act, 1960 (58 of 1960), S. 2 and first 

schedule. 


21. Construction of Act 43 of 1950.— Any reference to Himachal Pradesh 
in the Representation of the People Act, 1950, ®[* • •] as amended by this 
Act shall be construed as a reference to the new State. 

fa] Words, letter and figures "and the Government of Part C States Act, 1951” 
were omitted by 3 A.L.O., 1956. 

22. Electoral rolls of constituencies.— (1) The electoral rolls of the con¬ 
stituencies of the existing States shall, on and from the commencement of this 
Act, be deemed to be the electoral rolls of the constituencies of the same 
name in the new State and shall continue in force until such rolls are revised, 
or fresh rolls are prepared, in accordance with law, 

«[( 2 ) •*•••] 

[a] Sub-section (2) was omitted by 3 A.L.O., 1956. 

23. Power of Delimitation Commission to revise its orders.— For the 
purpose of determination of the number of seats to be allotted to the new 
State in the House of the People in accordance with the provisions of sub¬ 
section (1), and distribution of those seats as well as the seats allotted to the 
Legislative Assembly of the new State to territorial constituencies and de¬ 
limitation thereof in accordance with the provisions of sub-section (2) of 
Section 8 of the Delimitation Commission Act, 1952,* it shall be lawful for 
the Delimitation Commission, notwithstanding anything contained in that 
Act, to amend, vary or rescind any of its final orders published imder Section 9 
of that Act in so far as any such order relates to any or both of the existing 
States. 

[a] Repealed by Repealing and Amending Act, 1960 (58 of 1980), S. 2 and first 

schedule. 

24. Rules of procedure of the Legislative Assembly of the new State.— 
[Omitted by 3 A.L.O., 1956.] 

PART nr " 

COURTS 

25. Court of the Judicial Commissioner* for the new State.— As from 
the commencement* of this Act,— 

(a) the Courts of the Judicial Commissioner for the existing States (here¬ 
after in this Part referred to as "the existing Courts”) shall be amalga¬ 
mated and shall constitute the Court of the Judicial Commissioner for 
the new State (hereafter in this Part referred to as "the new Court”); 

(b) the Judicial Commissioner and the Additional Judicial Commissioner, if 
any, for the existing State of Himachal Pradesh shall be respectively 
the Judicial Commissioner and the Additional Judicial Commissioner 


for the new State; 

(c) every person who immediately before the commencement* of this Act, 
is an officer or servant of either of the existing Courts shall be an 
officer or servant, as the case may be, of the new Court deemed to 
have been appointed on the same terms and conditions of service (or on 
terms and conditions as similar thereto as the changes effected by this 
Act permit) as were applicable to him immediately before such com¬ 
mencement:* 
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Provided that nothing in this clause shall be deemed to prevent the 
new Court from altering the designation or the duties of any office or 
post; 

(d) the new Court shall have all such original, appellate and other jurisdic¬ 
tion as under any law is exercisable immediately before the commence¬ 
ment^ of this Act by either of the existing Courts in respect of any 
area forming part of the new State; 

(e) the new Court shall have the same powers to admit, suspend and re¬ 
move advocates, vakils and pleaders and to make rules with respect to 
advocates, vakils and pleaders in the whole of the new State as are 
immediately before the commencement^ of this Act, exercisable by 
either of the existing Courts: 

Provided that subject to any rules made by the new Court in exer¬ 
cise of the powers conferred by this clause, any person who immediate¬ 
ly before the commencement^ of this Act is an advocate, vakil or pleader 
entitled to practise in either of the existing Courts shall be recognised 
as an advocate, vakil or pleader entitled to practise in the new Court; 

(f) subject to the provisions of this Part, the law in force immediately be¬ 

fore the commencement® of this Act with respect to the practice and 
procedure in the Court of the Judicial Commissioner for the existing 
State of Himachal Pradesh shall, until varied or altered by a com¬ 
petent authority, apply in relation to the new Court with such modifica¬ 
tions as may be made by that Court; 

(g) the Judicial Commissioners’ Courts (Declaration as High Courts) Act, 
1950 shall apply to the new Court as if the new Court were in exist¬ 
ence at the commencement'* of that Act; and any other law in force 
immediately before the commencement® of this Act relating to appeals 
to the Supreme Court from the Court of the Judicial Commissioner for 
the existing State of Himachal Pradesh shall, with necessary modifica¬ 
tions, apply in relation to the new Court; 

(h) all proceedings which immediately before the commencement® of this 
Act are pending in either of the existing Courts shall by virtue of thi.s 
Act stand transferred to the new Court and shall be continued as if 
they had been proceedings instituted in that Court; 

(i) any order made by either of the existing Courts in any such proceedings 

as aforesaid shall for all purposes have effect, not only as an order of 
that Court, but also as an order made by the new Court; 

(j) references in any law to either of the existing Courts by whatever nambj 

shall, unless the context otherwise requires, be construed as references 
. to the new Court. 

4 

[a] That Is, 1st July, 1954. , 

• [b] That is 26th January, 1950. 

Ic] Prom 1-5-1967 the jurisdiction of the Delhi High Court has been extended to 
the Union Territory of the Himachal Pradesh and the Court of the Judicial 
Commissioner was abolished. Since 25-1-1971, Himachal Pradesh has become 
a State having a separate High Court — See Act 53 of 1970, Section 21. 

26. Subordinate Courts.— All Courts which immediately before the com¬ 
mencement® of this Act were exercising lawful powers, authority and jurisdic¬ 
tion under the superintendence and control of either of the existing Courts in 
any area forming part of the new State shall, until further provision is made 
by a competent Le^slature or authority, continue to exercise their respective 
powers, authority and jurisdiction in that area under the superintendence and 
control of the new Court. 

[a] Ist July, 1954. 


« 
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PART V 

ADMINISTRATIVE AND MISCELLANEOUS PROVISIONS 


27. Existing authorities and officers to continue to function in the new 
State.— Save a.*? otherwise provided in this Act, all authorities and all officers, 
Judicial, executive and ministerial, who immediately before the commence¬ 
ment of this Act were exercising lawful functions in any area forming part of 
the new State, shall, until further provision is made by a competent authority, 
continue to exercise their respective functions as far as may be, in the same 
manner and to the same extent as they were doing before such commence¬ 
ment. 

28. Existing laws to continue.— Save as otherwise provided in this Act, 
all the law in force immediately before the commencement® of this Act in any 
area forming part of the new State shall continue to be in force until repealed 
or amended by a competent Legislature or authority. 

[a] 1st July, 1954. 

29. Power to construe laws.— For the purpose of facilitating the applica¬ 
tion in relation to the new State of any law made before the commencement® 
of this Act, any Court, tribunal or authority may, subject to any express pro¬ 
vision of this Act, construe the law with such alterations not affecting the 
substance as may be necessary or proper to adapt it to the matter before the 
Court, tribunal or authority, as the case may he. 

fa] 1st July. 1954. 

30. Existing taxes to continue.— All taxes, duties, cesses and fees which' 
immediately before the commencement® of this Act were being lawfully 
levied in either of the existing States or any part thereof, shall continue to be 
levied in the same manner and to the same extent and to be applied for the 
same purposes until other provision is made by a competent Legislature or 
authority. 

[a] 1st July, 1954. ■ 

31. Saving of the powers of the Central Government in relation to the 
Bhakra-Nangal Project.— Nothing in this Act shall be deemed to derogate 
from the powers of the Central Government to make such arrangements or to 
take such action in relation to the Bhakra-Nangal Project as may, having due 
regard to the purposes of the Project, be necessary to ensure its proper ad¬ 
ministration and effective implementation. 

32. Power to remove difficulties.— If any difficulty arises in giving effect 
to the provisions of this Act, the President may make such orders® not incon¬ 
sistent with the said provisions, as appears to him to be necessary or expedi¬ 
ent for the purpose of removing the difficulty: 

Provided that no such power shall be exercised by the President after the 
expiry of one year from the commencement of this Act. 

fa] For Himachal Pradesh and Bilaspur (Removal of Difficulties) Order, 1954, see 
S.R.O. 2201 published in Gazette of India, 30-6-1954, Pt. XI, Sec. 3, Extra, 
p. 1105. 

THE FIRST SCHEDULE 
(See Section 10) 

Modtflcatioofl in the Delimitation of Parliamentary Constituencies 

(Part C States) Order, 1951.* 

[a] See S.R.O. 706, dated May 15, 1951, published in Gazette of India. Extra., 193^, 
Pt. II, Sec. 3. p. 587. 

1. In paragraph 2, omit the words "Bilaspur and**. 

2. In Table IV, after the entry relating to Chamba Sirmur constituency, insert 
the following entry, namely:— 

"Billaspur Bilaspur 
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THE SECOND SCHEDULE 
(See Section 19) 

Amendment of the Constitution (Scheduled Castes) (Part C States) Order, Id.*)!* 

(a] See C.O. 32, published in Gazette of India, 1951, Pt. II. Sec, 3, p. 1198. 

1. In paragraph 2, for "Parts I to X", substitute "Parts I to IX". 

a. For paragraph 4, substitute the following, namely:— 

'*4. Any reference in the Schedule to this Order,— 

(a) to the State of Himachal Pradesh or to a district or other territorial 
division thereof shall be construed as reference to the State of Himachal 
Pradesh as formed by the Himachal Pradesh and Bilaspur (New State) 
Act, 1954, or to a district or other territorial division of that State as so 
formed: and 

(b) to any other State or to a district or other territorial division thereof 
shall be construed as a reference to that State or to that district or 
other territorial division as constituted on the 26th day of January, IHSO." 

3. In the Schedule,— 

(a) omit Part III relating to Bilaspur, 

(b) renumber "Parts IV to X” as "Parts III to IX”, respectively! 

(c) in Part V as so renumbered relating to Himachal Pradesh, insert the following, 
namely,—* 

*'31. Julahe 

32. Dumne (Bhanjre) 

33. Chuhre 

34. Hese (Turi) 

35. Chhimbe (Dhobi) 

36. Sarehde 

37. Daule.** 

Note.— Now see First Schedule to Act 53 of 1970. 

For Act constituting the Himachal Pradesh, see State of Himachal Pradesh Act, 

. > 1970 (53 of 1970). 




fTHE] HIND CYCLES LIMITED AND SEN-RALEIGH LIMITED 

(NATIONALISATION) ACT. 1980. 

(Act No. 70 of 1980) 


iThe text of the Act printed here is as on 31-10-1982.] 


CONTENTS 


CHAPTER 1 

PRELIMINARY 

SECTIONS 

1. Short title and commencement. 

2. Definitions. 

CBL&.PTER S 

ACQUISITION OF THE UNDERTAKINGS 
OF THE TWO COMPANIES 

3. Transfer to, and vesting In, Central 

Government of the undertakings of 
the two companies. 

4. General effect of vesting. 

5. Owners of the two companies to be 

liable for certain prior liabilities. 

6. Power Central Government to direct 

vesting of the undertakings of the two 
eompanles in two Government com¬ 
panies. 

CHAPTER JH 

PAYMENT OF AMOUNTS „ 

7. Payment of amount. ^ 


6. Payment of further amounts. 

CHAPTER IV 

MANAGEMENT, ETC., OF THE 
UNDERTAKINGS OF THE TWO 

COMPANIES 

9. Management, etc., of the undertakings 
of the two companies. 

10. Duty of persons in charge of manage* 

ment of the undertakings of the two 
companies to deliver all assets, etc. 

11. Duty of persons to account for assets, 

etc., in their possession. 

12. Accounts and audit. 

CHAPTER V 

PROVISIONS RELATING TO EMPLOYEES 
OF THE TWO COMPANIES 

13. Continuance of employees. 

14. Provident fund and other funds. 
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CHAPTER VI 

COIMMISSIONER OF PAYMENTS 
SECTIONS 

15. Appointment of Commissioner of Pay¬ 

ments. 

16. Payment by Central Government to the 

Commissioner. 

17. Certain powers of Central Government 

or Government companies. 

18. Claims to be made to the Commissioner. 

19. Priority of claims. 

20. Examination of claims. 

21. Admission or rejection of claims. 

22. Disbursement of money by the Commis¬ 

sioner. 

23. Disbursement of amounts to the two 

companies. 

24. Undi.vbtirsed or unclaimed amonnt to be 

deposited with the general revenue 
account. 


CHAPTER VII 
MISCELLANEOUS 

25. Act to have overriding effect. 

26. Contracts to cease to have effect unless 

ratified by Central Government or 
Government companies. 

27. Penalties. 

28. Offences by companies. 

29. Protection of action taken in good faith. 

30. Delegation of powers. 

81. Power to make rules. 

32. Power to remove dlfflcnltles. 

S3. Repeal and saving. 

THE FIRST SCHEDULE 
(See Sections 4 (4), 7, 8 (3) and 16 (1) (a)). 

THE SECOND SCHEDULE 
(See Section 8 (li) 

THE THIRD SCHEDULE 
(See Sections 18, 20 (1), 21 (1) and 23 (1)) 


STATEMENT OF OBJECTS AND REASONS 


The Hind Cycles Limited and Sen-Ralefgh 
Limited have been engaged in the manufac¬ 
ture and production of bicycles and their 
component parts and accessories for more 
than two decades and they have developed 
a good brand image and adequate consumer 
acceptance for their products. These two 
companies account for a total annual capa¬ 
city of more than ten lakhs of bicycles. How¬ 
ever. as there had been a steady fall in pro¬ 
duction and the companies continued to incur 
cash losses, the management of the two 
units of Hind Cycles Limited and Sen- 
Raleigh Limited, along with its associate and 
subsidiary units, was taken over by the 
Central Government under the provisions of 
the lRdu«!tPies (Development • and Regula¬ 
tion) Act. 1951, in January 1974 and Septem¬ 
ber 1975 respectively. 

2. Though nationalised banks an'd public" 
financial institutions^ have been advancing 
large amounts of money, the companies 
were facing acute shortage of-liquid funds 
for their working capital requirements. 
Funds were also required for modernisation 
of the plant and machinery of the two 
companies. But pending nationalisation of 
these two companies, it was not possible' • 
for Government to invest any more money 
in these companies. Studies made of the 
financial condition of the companies reveal¬ 
ed that the companies were not fit for re¬ 
construction as the capital base had been 
eroded* many times ever and the companies 


could be re-started with unencumbered as- 
BeU only after total elimination of the 
©xtemal lldbllitlGs through d process of 
nationalisation. It was also felt that it would 
not be appropriate in the public Interest to 
allow these units to close* down as between 
the two companies they accounted for about 
one-sixth of the total production of bicycles 
In the country. Closure of the -units also 
would have thrown out of employment a 
labour force of over six thousand. In view 
of this, it was decided to acquire the 
undertakings of the two companies so that 
fresh capital could be invested by Govern¬ 
ment. The Hind Cycles Limited and Sen- 
Raleigh Limited (Nationalisation) Ordinance, 
1980 (16 of 1980), was, therefore, promulgat¬ 
ed by the President on the 15th October, 
1080. 

3. The said Ordinance, apart from provid¬ 
ing for the acquisition and transfer of the 
undertakings of the two companies, pro¬ 
vided for the payment of an amount for 
.such acquisition, vesting of the undertak¬ 
ings of the companies In two Government 
companies, appointment of a Commissioner 
of Payments for the purpose of disbursing 
the founts payable to the companies, and 
for other incidental and consequential 
matters. 

4. The Bill seeks to replace the aforesaid' 
Ordinance.— Gaz. of Indian 5-12-1980, Pt n- 

S. 2, Ext., p. 1253. 


** • 


[THE] ftlND CirCLES LIMITED AND SEN-RALtIGH LIMITED . . 

(NATIONALISATION) ACT, i9Y0 - - - - - 

(ACT NO. TO OF 1980)» 

[27th December, 1980.] 

An Act to provide for the acquisition of the nndertakings of flind Cycles 
. Limited and Sen-Ealeigh Limited, .with a view to 'secnrtng the proper 
management of such undertakings so ds to subserve the interests of the 
general public by ensuring the continued manufacture, production and dis¬ 
tribution of bicycles and their component parts and accessories which are 
essential to the needs of the economy of the country and for matters con¬ 
nected therewith or incidental thereto. 

WHEREAS -Hind Cycles . Limited and Sen-RaleigH-Limited Had been^ en¬ 
gaged in the manufacture and production of articles inentiemed- in- the -FU«t 


• a 
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Schedule to the Industries (Development and Regulation) Act, 1951, namely, 
bicycles and their component parts and accessories; 

AND WHEREAS the management of the imdertakings of Hind Cycles 
Limited and Sen-Raleigh Limited were taken over by the Central Government 
tinder the provisions of the Industries (Development and Regulation) Act, 1951; 

AND WHEREAS it is necessary to acquire the undertakings of Hind 
Cycles Limited and Sen-Raleigh Limited to ensure that the interests of the 
general public are served by the continuance, by the undertakings of the two 
companies, of the manufacture, production and distribution of the aforesaid 
articles which are essential to the needs of the economy of the country; 

BE it enacted by Parliament, in the Thirty-first Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of India, 5-12-1980, Part 11- 

S. 2, Ext., p. 1253. 

’ CHAPTER I 

PRELIMINARY 

1. Short title and commencement.— (1) This Act may be called THE 
HIND CYCLES LIMITED AND SEN-RALEIGH LIMITED (NATIONALISA¬ 
TION) ACT. 1980. 

(2) It shall be deemed to have come Into force on the 15th day of Octo- 
.ber, 1980. 

2. Definitions.— In this Act. unless the context otherwise requires,— 

(a) "appointed day” means the 15th day of October, 1980; 

(b) "Commissioner” means the Commissioner of Payments appointed under 

section 15; __ 

(c) "Custodian” means the Custodian appointed under sub-section (21 of 
section 9 to take over, or carry on, the management of the undertakings 
of either, or both, of the two companies; 

(d) "notification” means a notification published in the Official Gazette; 

(e) "prescribed” means prescribed by rules made under this Act; 

(f) "Sen-Raleigh Limited” includes Sen and Pandit Industries Limited, 

Ancillary Industries (Lugs) Private Limited, Ancillary Industries 
(Forgings’) Private Limited, Ancillary Industries (Cranks) Private Limit¬ 
ed and Naokhali Machine Tools Limited, all having their registered 
offices at 1, Middleton Street, Calcutta; 

(g) "specified date,” In relation to any provision of this Act. means such 
date as the Central Government may, by notification, specify for the 
purposes of that provision and different dates may be spedfled for dif¬ 
ferent provisions of this Act; 

nil "two companies” means Hind Cycles Limited and Sen-Raleigh Limited, 
being companies as defined in the Companies Act, 1958, and having their 
registered offices at Birlagram, Nagda (Madhya Pradesh), and 1, Middle- 
ton Street, Calcutta, respectively; 

0) words and expressions used herein and not defined but defined in the 
^ Companies Act, 1956 , shall have the meanings, rcepeetively, assigned 

to them In that'Act. _ 

CHAPTER H 

ACQUISITION OF THE UNDERTAKINGS OF THE TWO COMPANIES 

3. Transfer to, and vesting in, Central Government of the undertakings 
of the two companies.— On the appointed day, the undertakings of each of 
the two companies, and the right, title and interest of each of the two com¬ 
panies in relation to such undertakings, shall, by virtue of this Act, stand 
transferred to, and shall vest In, the Central Government. 

4. General effect of vesting.— (1) The undertakings of each company 
referred to in section 3 shall be deemed to include all assets, rights, lease- 

powers, authorities^ and privileges, and al^ property, movable and imr 
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movable, including lands, buildings, workshops, stores, instruments, machinery 
and equipment, cash balances, cash on hand, cheques, demand drafts, reserve 
funds, investments, book debts and all other rights and interest in, or arising 
out of, such property as were immediately before the appointed day in the 
ownership, possession, power or control of such company, whether within or 
outside India, and all books of account, registers and all other documents of 
whatever nature relating thereto, and shall also be deemed to include the 
liabilities specified in sub-section (2) of section 5. 

(2) All properties as aforesaid which have vested in the Central Govern¬ 
ment under section 3 shall, by force of such vesting, be freed and discharged 
from any trust, obligation, mortgage, charge, lien and all other encumbran¬ 
ces affecting them, and any attachment, injunction, decree or order of any 
court restricting the use of such properties in any manner or appointing any 
receiver in respect of the whole or any part of such properties shall be deem¬ 
ed to have been withdrawn. 

(3) Every mortgagee of any property which has vested under this Act in 
the Central Government and every person holding any charge, lien or other 
interest in, or in relation to, any such property shall give, within such time 
and in such manner as may be prescribed, an intimation to the Commissioner 
of such mortgage, charge, lien or other interest. 

(4) For the removal of doubts, it is hereby declared that the mortgagee 
of any property referred to in sub-section (3) or any other person holding 
any charge, lien or other interest in, or in relation to, any such property 
shall be entitled to claim, in accordance with his rights and interests, pay¬ 
ment of the mortgage money or other dues, in whole or in part, out of the 
amount specified, in relation to the company owning such property, in the 
First Schedule, and also out of the amounts determined under section 8, but 
no such mortgage, charge, lien or other interest shall be enforceable against 
any property which has vested in the Central Government. 

(5) Any licence or other instrument granted to either of the two com¬ 
panies in relation to any undertaking which has vested in the Central Gov¬ 
ernment under section 3 at any time before the appointed day and in force 
immediately before that day shall continue to be in force on and after such 
day in accordance with its tenor in relation to and for the purposes of such 
undertaking, and, on and from the date of vesting of such undertaking under 
section 6 in a Government company, such Government company shall be 
deemed to be substituted in such licence or other instrument as if such licence 
or other instrument had been granted to such Government company and such* 
Government company shall hold it for the remainder of the period for which 
the company to which it was granted would have held it under the terms 
thereof. 

(6) If, on the appointed day, any suit, appeal or other proceeding of what¬ 
ever nature in relation to any matter specified in sub-section (2) of section 5, 
in respect of any undertaking of either of the two companies, instituted or 
preferred by or against either of the two companies, is pending, the same 
shall not abate, be discontinued or be, in any way, prejudicially affected by 
reason of the transfer of the undertakings of either of the two companies or 
of anything contained in this Act, but the suit, appeal or other proceeding 
may be continued, prosecuted or enforced by or against the Central Govern¬ 
ment, or, where the undertakings of the two companies are directed, under 
section 6, to vest in Government companies, by or against the concerned Gov¬ 
ernment company. 

5. Owners of the two companies to he liable for certain prior liabilities.— 

(1) Every liability other than the liability specified in sub-section (2), of each 
of the two companies in respect of any period prior to the appointed day, 
shall be the liability of the concerned company and shall be enforceable 
against it and not against the Central Government, or, where the undertakings 
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of Oie two companies are flirected. under section 6, to vest in Government com- 
^mnies, again^^t the concerned Government company. 

(2) Any liability arising in respect of materials supplied to either the 
two companies after the management of the undertakings of the company had 
been taken over by the Central Government shall, on and from the appoint¬ 
ed day. be the liability of the Central Government or of the concerned Gov¬ 
ernment company aforesaid and shall be discharged by that Government or 
Government company, as and when repayment for such supplies becomes dua 

and payable. 

(3) For the removal of doubts, it is hereby declared that— 

(a) save as otherwise expressly provided in this section or in any other 

provision of this Act, no liability, other than the liability specified m 
sub-section (2), of either of the two companies in relation to 
takings in respect of any period prior to the appointed day, shall be 
enforceable against the Central Government, or where the undertakings 
of the two companies are directed, under .section 6, to vest in Govern¬ 
ment companies, against the concerned Government company; 

(b) no award, decree or order of any court, tribunal or other authority in 
relation to the undertakings of either of the two companies, passed on 
or after the appointed day, in respect of any matter, claim or dispute, 
not being a matter, claim or dispute in relation to any matter referrM 
to in sub-section (21. which arose before that day. shall be enforceable 
against the Central Government, or. where the undertakings of the two 
companies are directed, under section 6. to vest m Government com¬ 
panies, against the concerned Government company; 

(c) no liability incurred by either of the two companies before the appoint- 
ed day, for the contravention of any provision of law for the time be- 
ing in force, shall be enforceable against the Central Government, or, 
where the undertakings of the two companies are directed, under sec¬ 
tion 6, to vest in Government companies, against the concerned Govern¬ 
ment company. 

6. Power of Central Government to direct vesting of the undertakings of 
the two companies in two Government companies.— (1) Notwithstanding any¬ 
thing contained in sections 3 and 4, the Central Government may, subject to 
such terms and conditions as it may think fit to impose, direct, by not^cation, 
that each of the undertakings of the two companies and the right, title and 
interest of each of the two companies in relation to their respectiT^ under¬ 
takings which have vested in that Government under section 3. such of 
the liabilities of each of the two companies as are specified in sub-section (2) 
of section 5, shall, instead of continuing to vest in the Central Government, 
vest in two Government companies either on the date of the notificatwn or 
on such earlier or later date (not being a date earlier than the appomted day) 
as may be specified in the notification. 

(2) Where the right, title and interest, and the liabilities referred to in 
sub-section (2) of section 5. of each of the two companies, in relation to its 
undertakings, vest in two Government companies under sub-section (1). the 
Government companies shall, on and from the date of such vesting. ^ deem¬ 
ed to have become the owners in relation to such undertakings, and all the 
rights and liabilities of the Central Government in relation to such ’Jbdw- 
takings shall, on and from the date of such vesting be deemed to have be- 
come the rights and liabilities, respectively, of the Government companies, ^ 

CHAPTER HI 
PAYMENT OF AMOUNTS 

7. Payment of amount.— For the transfer to, and vesting in, Ifie Centra^ 
Gove rnment, under section 3, of the undertakings of each of the two com_ 

••A” In the citations etands Hfr AIR 
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panies and the right, title and interest of each of the two companies in rela¬ 
tion to such undertakings, there shall be given by the Central Government 
to each of the companies, in cash and in the manner specified in Chapter 
an amount equal to the amount specified against the name of such company 
in the First Schedule. 

8. Payment of further amounts.— (1) For the deprivation of the two 
companies of the management of their undertakings, there shall be given by 
the Central Government to each of the companies in cash, an amount cal¬ 
culated at the rate specified against the name of such company in the Second 
Schedule for the period commencing on the date on which the management 
of the undertakings of such company was taken over in pursuance of the 
orders made by the Central Government under the provisions of the Indus¬ 
tries (Development and Regulation) Act, 1951 and ending on the appointed 
day. 

(2) The amount specified in section 7 and the amount calculated in ac¬ 
cordance with the provisions of sub-section (1) shall carry simple interest at 
the rate of four per cent per annum for the period commencing bn the ap¬ 
pointed day and ending on the date on which payment of such amount is 
made by the Central Government to the Commissioner. 

(3) The amounts determined in accordance with the provisions of sub-sec¬ 
tions (1) and (2) shall be giv’en by the Central Government to the two com¬ 
panies in addition to the amount specified in the First Schedule. 

CHAPTER IV 

MANAGEMENT, ETC., OF THE UNDERTAKINGS OF THE TWO COMPANIES 

9. Management, etc., of the undertakings of the two companies.— (1) The 
general superintendence, direction, control and management of the affairs and 
business of the undertakings of each of the two companies, the right, title 
and interest in relation to which have vested in the Central Government 
under section 3, shall,— 

(a) where a direction has been made by the Central Government under sub¬ 
section (1) of section 6, vest in the Government company specified in 
such direction; or 

(b) where no such direction has been made by the Central Government, 
vest in one or more Custodian appointed by the Central Government 
under sub-section (2), 

and thereupon the Government company so specified or the Custodian or Cus¬ 
todians so appointed, as the case may be, shall be entitled to exercise, to the 
exclusion of all other persons, all such powers and do all such things as either, 
or both of the two companies is, or are, authorised to exerdse and do in 
relat'on to Its or their undertakings. 

(2) The Central Government may appoint one or more individuals or a 
Government company as the Custodian or Custodians of the undertakings of 
either, or both, of the two companies in relation to which no direction has 
been made by it under sub-section (1) of section 6. 

(3) The Custodian or Custodians so appointed shall receive, from the 
funds of the undertakings of the two companies, such remuneration as the 
Central Government may fix and shall hold office during the pleasure of the 
Central Government. 

10. Duty of persons in charge of management of the undertakings of the 
two companies to deliver all assets, etc.— (1) On the vesting of the manage¬ 
ment of the undertakings of the two companies in Government companies or 
on the appointment of a Custodian or Custodians, all persons in charge of 
the management of the undertalrngs of either of the two companies im¬ 
mediately before such vesting or appointment, shall be bound to deliver to 
the concerned Government company or the Custodian or Custodians, as the 
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••case may be, all assets, books of arcount, registers or other documents in 
their custody relating to the undertakings. 

(2) The Central Government may issue such directions as it may deem 
desirable in the circumstances of the case to the Government - companies or 
the Custodian or Custodians, and such Government companies or the Custo¬ 
dian or Custodians may also, if it is considered necessary so to do, apply to 
the Central Government at any time for instructions as to ihe manner in 
which the management of the undertakings of the two companies shall be 
conducted or in relation to any other matter arising in the course of such 
management. 

11. Duty of persons to account for assets, etc.. In their possession.— (11 
Any person who has, on the appointed day, in his possession or under his 
control any assets, books, documents or other papers relating to any under¬ 
taking owned by the two companies, which have vested in the Central Gov¬ 
ernment or in Government companies under this Act, and which belong to 
the two companies, or would have so belonged, if the undertakings owned by 
tlie two companies had not vested in the Central Government or such Govern¬ 
ment companies, shall be liable to account for the said assets, books, docu¬ 
ments and other papers to the Centra! Government or the Government com¬ 
panies and shall deliver them up to the Central Government or such Govern- 
^ment companies or to such person or persons as the Central Government or 
!lhe concerned Government company may specify in this behalf. 

(2) The Central Government or the Government companies aforesaid may 
lake or cause to be taken all necessary steps for securing possession of the 
undertakings of the two companies which have vested in the Central Govern¬ 
ment or the Government companies under this Act. 

(3) The two companies shall within such period as the Central Govern¬ 
ment may allow in this behalf, furnish tc that Government a complete in¬ 
ventory of all their properties and assets, as on the appointed day. pertaining 
to the undertakings which have vested in the Central Government under sec¬ 
tion 3, and, for this purpose, the Central Government or the Government 
companies aforesaid shall afford to the two companies all reasonable facilities. 

■12. Accounts and audit.— The Custodian of the undertakings of either, 
or both of the two companies shall maintain an account of the undertakings 
of the concerned company or companies in such form and manner and under 
such conditions as may be prescribed and the pro^asions of the Companies 
Act, 1956, shall apply to the audit of the accounts so maintained as they apply 
lo the audit of the accounts of a company. 

CHAPTER V 

« * * % 

PRO^TSIONS■RELATTNO TO EMPLOYEES OF THE TWO COMPANIES 

13. Continuance of employees.— (1) Every person v^ho has been im¬ 
mediately before the appointed day, employed in any undertaking of either 
of the two companies shall become,— 

|a) on and from the appointed day^ an employee of the Central Oovam- 
ment, and 

(b) where the undertakings of the two companies are directed, under sub¬ 
section (1) of section 6, to vest in Government companies, an employee 
of the concerned Government oOl]:^7any on and from the date of such 
vesting or transfer, 

and ahall hold office or service under the Central Government or the concern¬ 
ed Government company, as the case may be, with the same rights and 
privileges as to pension, gratuity and other matters as would have been ad- 
4 nijfi!slble to Jiirn if there had been no such vesting and shall continue to do 
..fo^pi^ess .and until his employment under the Central Government or the 
(Bcmcemed Government company, as the case may be, is duly terminated or 
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until his remuneration and other conditions of service are duly altered by the 
Central Go'^rnmenf or the concerned Government company, as the case may 
be. 

(2) I5otwithstandmg anything contained in the Industrial Disputes Act, 
1947 or in any other law for the time being in force, the transfer of the 
services of ary officer or other person employed in any undertaking of either 
of the two companies, to the Central Government or a Government company, 
shall not entitle such officer or other employee to any compensation under 
this Act or any other law for the time being in force and no such claim shall 
be entertained by any court, tribunal or other authority. 

14. Provideof fund and other funds.— (1) Where either of the two com¬ 
panies has established a pro\'ident fund, superannuation, welfare or other 
fund for the benefit of the persons employed in any of its undertakings, the 
moneys relatable to the officers or other employees whose services have be¬ 
come transferred by or under this Act to the Central Government or a Gov¬ 
ernment company shall, out of the moneys standing, on the appointed day, to 
the credit of such provident fund, superannuation, welfare or other fund, 
stand transferred to, and ^’est in. the Central Government or the concerned 
Government company, as the case may be. 

(2) The moneys which stand transferred under sub-section (I) to the Cen¬ 
tral Government or the Government company, as the case may be, shall be 
dealt with by that Government or Government company in such manner as 
may be prescribed. 

CHAPTER VI - T 

COMMISSIONER OF PAYMENTS 

15. Appointment of Commissioner of Payments.— (1) The Central Gov¬ 
ernment shall, for the purpose of disbursing the amounts payable under sec¬ 
tions 7 and 8 to each of the two companies, by notification, appoint a Com¬ 
missioner of Payments. 

(2) The Central Government may appoint such other persons as it may 
think fit to assist the Commissioner and thereupon the Commissioner may 
authorise one or more of such persons also to exercise all or any of the powers 
exercisable by him under this Act and different persons may be authorised to 
exercise different powers. 

(3) Any person authorised by the Commissioner to exercise any of the 
powers exercisable by the Commissioner may exercise those powers in the 
same manner and with the same effect as if they have been conferred on that 
person directly by this Act and not by way of authorisation. 

(4) The salaries and allowances of the Commissioner and other persons 
appointed under this section shall be defrayed out of the Consolidated Fund 
of India. 

16. Payment by Central Gcvernment to the Commissioner.— (!) The 
Central Government shall, within thirty days from the specified date* pay in 
cash to the Commissioner, for payment to each of the two companies,— 

(a) an amount equal to the amount specified against the name of such com¬ 
pany in the First Schedule; and 

(b) an amount equal to the amount payable fo eacfi of the two companies 
under section 8. 

(2) A deposit account shall be opened by the Central Government in 
favour of the Commissioner in the Public Account of India and every amount 
paid under this Act to the Commissioner shall be deposited by him to the cre¬ 
dit of the said deposit account and the said deposit account shall be operated 
by the Commissioner. 

(3) Separate records shall be maintained By Hie Commissioner in respe^ 
of the undertakings of each of the two companies in relation to whicfi 
ments have been made to him under this Act 
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(4) Interest accruing on the amount standing to the credit of the deposit 
account referred to in sub-section (2) shall enure to the benefit of llie two 
companies. 

[a] 31-3-1981 is declared as specified date—See Gaz. of India. 17-7-1901, PL II, 
S. 3 (il), Extra, p, 944. 

17. Certain powers of Central Government or Government companies.— 

(1) The Central Government or the concerned Government company, as the 
case may be, shall be, entitled to receive, up to the specified date, to the ex¬ 
clusion of all other persons, any money due to either of the two companies 
in relation to the undertakings which have vested in the Central Government 
or the Government company and realised after the appointed day, notwith¬ 
standing that the realisation pertains to a period prior to the appointed day. 

(2) The Central Government or the concerned Government company, as 
the case may be, may make a claim to the Commissioner wilh regard to every 
payment made by that Government or Government company after the ap¬ 
pointed day, for discharging any liability of either of the two companies, not 
being any liability specified in sub-section (2) of section 5. m relation to any 
period prior to the appointed day, and every such claim shall have priority, 
in accordance with the priorities attaching, under this Act, to the matter in 
relation to which such liability has been discharged by the Central Govern¬ 


ment pr the Government company. . 

(3) Save as otherwise provided in this Act, the liabilities of either 

two companies in respect of any transaction prior to the appointed 
have not been discharged on or before the specified dale shall be the liabili¬ 
ties of the respective company. . 

18. Claims to be made to the Commissioner.— Every person havmg a 

claim against either of the two companies with regard to any of the ^^ajters 
specified in the Third Schedule pertaining to any undertaking owned by it 
shall prefer such claim before the Commissioner within thirty days from the 

specified date®. 

Provided that if the Commissioner is satisfied that the claimant was pre¬ 
vented by sufficient cause from preferring the claim ^^Ihin the 
of thirty days, he may entertain the claim within a further period of thir y 

days, but not thereafter. d* rr c 

(a] 1-8-1981 is declared as specified date—See Gaz. of India, 17-7-1981. . ec* 

tion 3 (ii), Extra, p. 944. « u n v 

19. Priority of claims.— The claims made under section 18 shall have 

priorities in accordance with the following principles, , r-afpfforv 

(a) Category I shall have precedence over all other categories and Category 

II shall have precedence over Category HI, and so on; 

(b) the claims specified in each of the categories shall rank equally and be 
paid in full but, if the amount is insufficient to meet such claims m full^ 
they shall abate in equal proportions and be paid accordingly: and 

(c) the question of discharging any liability with regard to a matter 

specified in a lower category shall arise only if a surplus is lef. after 

meeting all the liabilities specified in the immediately higher category. 

20. Examination of claims. (1) On receipt of the claims made under 
section 18, the Commissioner shall arrange the claims in the order of prwrities 
specified in the Third Schedule and examine the same in accordance with such 

order. 

(21 If on examination of the claims, the Commissioner is of opinion that 
the amount paid to him under this Act is not sufficient to meet the liabilities 
specified in any lower category, he shall not be required to examine the 
claims in respect of such lower category. 

21. Admission or rejection of claims.— (1) After examining the claims 
with reference to the priorities specified in the Third Schedule, the Commis¬ 
sioner shall fix a date on or before which every claimant shall file the proof 
of his claim. 
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(2) Not less than fourteen days’ notice of the date so fixed shall be given 
by advertisement in one issue of any daily newspaper in the English langu¬ 
age having circulation in the major part of the country and in one issue of 
any daily newspaper in such regional language as the Commissioner may 
consider suitable, and every such notice shall call upon the claimant to file 

the proof of his claim with the Commissioner within the period specified in 
the advertisement. 

(31 Every claimant who fails to file the proof of his claim within the 
period specified by the Commissioner shall be excluded from the disburse¬ 
ments made by the Commissioner. 

(4) The Commissioner shall, after such investigation as may. in his opin- 

ion, be necessary and after giving the concerned company an opportunity of 

rouising the claim and after giving the claimant a reasonable opportunity of 

being heard, by order in writing, admit or reject the claim in whole or in 
part. 

(5) The Commissioner shall have the power to regulate his own procedure 
m all matters arising out of the discharge of his functions, including the place 
or places at which he may hold his sitting and shall, for the purpose of mak- 

investigation under this Act, have the same powers as are vested in 
a Civil Court under the Code of Civil Procedure 1908, while trying a suit, in 
respect of the following matters, namely:_ 

(a) the summoning and enforcing the attendance of any witness and 
examining him on oath; 

(b) the discovery and production of any document or other material object 
producible as evidence; 

(c) the reception of evidence on affidavits; 

(d) the issuing of any commission for the examination of witness. 

, investigation before the Commissioner shall be deemed to be a 

judicial proceeding within the meaning of sections 193 and 228 of the Indian 

Penal Code and the Commissioner shall be deemed to be a Civil Court for 

the purposes of section 195, and Chapter XXVI, of the Code of Criminal Pro¬ 
cedure, 1973. 

(7) A claimant who is dissatisfied with the decision of the Commissioner 
niay prefer an appeal against such decision to the principal civil court of ori-- 
ginal jurisdiction within the local limits of whose jurisdiction the registered 
office of the concerned company is situated: 

Provided that where a person who is a Judge of a High Court is “(ap- 
pointed to be the Commissioner, such appeal shall lie to the High Court exer¬ 
cising jurisdiction over the place in which] the registered office of the con¬ 
cerned company is situated and such appeal shall be heard and disposed of 
by not less than two Judges of that High Court 
[a] The words “appointed to be.High Court” are not to be found in Sec¬ 

tion 27 (7) Proviso of the Act as published in Gaz. of Ind., 27-12-80, Pt. 11, 

S. 1, Ext., p. 739. The words published therein are "pany shall hold it for the 
remainder of the period for which the company*’. This seems to be an obvi¬ 
ous misprint. The text printed hereat is taken from Ordinance No. 18 of 
3980 (See Gaz. of Ind., 13-10-80, Pt. II, S. 1, Ext., Pp. 510, 511) and also the 
Bill No. 195 of 1980 (See Gaz. of Ind., 5-12-80, Pt II, S. 2, Ext., Pp. 1245 and 
1247).Edt 

22. Disbursement of money by the Commissioner— After admitting a 
claim under this Act, the amount due in respect of such claim shall be paid 
by the Commissioner to the person or persons to whom such amount is due,, 
and on such payment, the liability of each of the two companies in respect 
of such claim shall stand discharged. 

23. Disbursement of amounts to the two companies.— (I) If, out of the 

moneys paid to him in relation to the undertakings of either of the two com- 

pan'es, there is a balance left after meeting the liabilities as specified in the 

Third Schedule, the Commissioner shall disburse such balance to the concern¬ 
ed company. 
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(2) Where the possession of any machinery, equipment or other property 
has vested in the Central Government or a Government company under this 
Act, but such machinery, equipment or other property does not belong to 
either of the two companies, it shall be lawful for the Central Government 
or the concerned Government company to continue to possess such machinery 
or equipment or other property on the same terms and conditions under which 
they were possessed by either of the companies immediately before the ap¬ 
pointed day. 

24. UndishuTsed or unclaimed amount to be deposited with the general 
revenue account.— Any money paid to the Commissioner which remains un¬ 
disbursed or unclaimed on the date immediately preceding the date on which 
the office of the Commissioner is finally wound up, shall be transferred by 
the Commissioner before his office is finally wound up to the general revenue 
account of the Central Government; but a claim to any money so transfer¬ 
red may be preferred to the Central Government by the person entitled to 
such payment and shall be dealt with as if such trar.sfer had not been made 
and the order, if any, for the payment of the claim bemg treated as an order 

■for the refund of revenue. 

CHAPTER Vn 

MISCELLANEOUS 

25, ( Act to Have overriding effect.— The provisions of this Act shall have 
effect notwithstanding anything inconsistent therewith in ^y otl^r law for 
the time being in force or in any instrument having effect by virtue of any 
law, other than this Act, or in any decree or order of any court, tnbunal or 

other authority. 

26. Contracts to cease to have effect unless ratified by Central Govern¬ 
ment or Government companies— Every contract entered into by either of 
the two companies in relation to any of its undertakings which has vested in 
the Central Government under section 3 for any service, sale or supply, and 
in force immediately before the appointed day, shall on and from the expiry 
of a period of thirty days from the appointed day, cease to have effect un¬ 
less such contract is; before the expiry of that period, ratified, in writing, by 
the Central Government or the Government company concerned, in wnicn 
such undertaking has been vested under this Act and in ratifying such con¬ 
tract, the Central Government or such Government company may make such 
alteration or modification therein as it may think fit; 

Provided that the Central Government or such Government company shall 
not omit to ratify a contract and shall not make any alteration or modificaUon 

in a contract- 

fa) unless it is satisfied that such contract Is unduly onerous or has been 
entered into in bad faith or is detrimental to the interests of the Cen¬ 
tral Government or such Government company; and 

(b) except after giving the parties to the contract a reasonable opportunity 
of being heard and except after recording in writing its reasons for re¬ 
fusal to ratify the contract or for making any alteration or modification 

therein. 

27. Penalties.— Any person who,— 

(a) having in his possession, custody or control any property forming part 
of any undertaking of either of the two companies, wrongfully with¬ 
holds such property from the Central Government or the Government 
company concerned; or 

(b) wrongfully obtains possession of, or retains, any property forming part 
of any imdertaking of either of the two companies; or 

(c) wilfully withholds or fails to furnish to the Central Government or the 
Government company concerned or any person or body of persons 
specified by that Government or such Government company, any docu- 
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merit relating to such undertaking, which may be in his possession, 
custody or control, or 

(d) fails to deliver to the Central Government or the Government com* 
pany concerned or any person or body of persons specified by that 
Government or Government company, any assets, books of account, 
registers or other documents in his possession, custody or control, 
relating to the undertakings of either of the two companies; or 

(e) wrongfully removes or destroys any property forming part of any 
undertaking of either of the two companies or prefers any claim which 
he knows or has reason to believe to be false or grossly inaccurate, 
shall be punishable with imprisonment for a term which may extend 

to two years, or with fine which may extend to ten thousand rupees, 
or with both. 

28. Offences by companies.— (1) Where an offence under this Act has 
been committed by a company, every person who, at the time the offence 
was committed was in charge of and was responsible to, the company for the 
conduct of the business of the company, as well as the company, shall be 
deemed to be guilty of the offence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contained in this sub-section shall render any 
such person liable to any punishment, if he proves that the offence was com- 
luitted without his knowledge or that he had exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding an 3 rthing contained in sub-section (1), where any 
offence under this Act has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, or is 
attributable to any neglect on the part of, any director, manager, secretary or 
other officer of the company, such director, manager, secretary or other officer 
shall be deemed to be guilty of that offence and shall be liable to be proceed¬ 
ed against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) "company” means any body corporate and includes a firm or other 
association of individuals; and 

(b) "director”, in relation to a firm, means a partner in the firm. 

29. Protection of action taken in good faith.— (1) No suit, prosecution 
or other legal proceeding shall lie against the Central Government or any 
officer of that Government or the Custodian or the Government companies 
or other person authorised by that Government or Government companies for 
anything which is in good, faith done or intended to be done under this Act 

(2) No suit or other legal proceeding shall Ue against the Central Govern¬ 
ment or any of its officers or other employees or the Custodian or the Govern¬ 
ment companies or any officer or other person authorised by those companies 
for any damage caused or likely to be caused by anything which is in good 
faith done or intended to be done under this Act. 

► 

30. Delegation of powers.— (1) The Central Government may, by notifi¬ 
cation, direct that all or any of the powers exercisable by it under th's Act, 
other than the powers conferred by this section and Sections 31 and 32 may 
also be exercised by such person or persons as may be specified in the 
notification. 

(2) Whenever any delegation of power is made under sub-section (I)» 
the person to whom such power has been delegated shall act under the 
direction, control and supervision of the Central Government. 

31. Power to make rules.— (1) The Central Government may, by notifl'^ 
cation make rules for carrying out the provisions of this Act® 
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(2) In particular, and without prejudice to the generality of the foregoing 
power, such rules may provide for all or any of the following matters, 
namely:— 

(a) the time within which, and the manner in which, an intimation referred 

to in sub-section (3) of Section 4 shall be given; 

(b) the form and manner in which, and the conditions under which the 
Custodian or Custodians shall maintain the accounts as required by 
Section 12; 

(c) the manner in which the moneys in any provident fund or other fund, 
referred to in Section 14, shall be dealt with; 

(d) any other matter which is required to be, or may be, prescribed. 

(3) Every rule made by the Central Government under this Act shall be 
laid, as soon as may be after it is made, before each House of Parliament, 
while it is in session for a total period of thirty days which may be comprised 
in one session or in two or more successive sessions, and if, before the expiry 
of the session immediately following the session or the successive sessions 
aforesaid, both Houses agree in making any modification in the rule or both 
Houses agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the case may be; so, 
however, that any such modification or annulment shall be without prejudice 
to the validity of anything previously done under that rule. 

[a] Some such rules are:— 

(1) Hind Cycles Limited and Sen-Raleigh Ltd., (Nationalisation) Rules, 1981.—* 
See S.O. 228 (E). Gaz. of India; 27-3-1981. Pt. II—3 (ii). Ext., p. 384. 

(2) Hind Cycles Limited and Sen-Raleigh Limited (Nationalisation) Administra¬ 
tion of Funds Rules, 1981.— See S.O. 662 (E), Gaz. of India, 21-8-1981, 
Pt. II—3 (ii), Ext. p. 1125. 

32. Power to remove difficulties.— If any difficulty arises in giving 
effect to the provisions of this Act, the Central Government may, by order, 
not inconsistent with the provisions of this Act, remove the difficulty: 

Provided that no such order shall be made after the expiry of a period 
of two years from the appointed day. 

33. Repeal and saving.— (1) The Hind Cycles Limited and Sen-RaleigH 
Limited (Nationalisation) Ordinance, 1980, is hereby repealed. 

(2) Notwithstanding such repeal, anything done or any action taken 
under the Ordinance so repealed shall be deemed to have been done or taken 
under the corresponding provisions of this Act. 

THE FIRST SCHEDULE 

(See Sections 4 (4), 7, 8 (3) and 16 (1) (a)] 

SI. Name of the company Amount (Rupees in 

No. lakhs) 


1. Hind Cycles Limited 241.47 

2. Sen-Raleigh Limited 708.00 

3. Sen and Pandit Industries Limited 23.96 

4. Ancillary Industries (Lugs) Private Limited 1.31 

5. Ancillary Industries (Forgings) Private Limited 1.44 

6. Ancillary Industries (Cranks) Private Limited 2.33 

7. Naokhall Machine Tools Limited 2.87 


In the citations stands for AIR 

IVol. 20] 4 A. M. 35 
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THE SECOND SCHEDULE 


(See Section 8 (1)] 

SI. Name of the company Rate per annum 

No. (Rupees) 

1. Hind Cycles Limited 8,000 

2. Sen-Raleigh Limited 8,000 

3. Sen and Pandit Industries Limited 500 

4. Ancillary Industries (Lugs) Private Limited 500 

5. Ancillary Industries (Forgings) Private Limited 500 

6. Ancillary Industries (Cranks) Private Limited 500 


THE THIRD SCHEDULE 

[See Sections 18. 20 (1), 21 (1) and 23 (1)] 

ORDER OF PRIORITIES FOR THE DISCHARGE 
OF LIABILITIES OF THE TWO COMPANIES 
Post-take-over management period 

Category I — 

(a) Wages, salaries and other dues payable to the employees of the companies. 

(b) Deductions made from the salaries and wages of the employees for provident 
fund, the Employees’ State Insurance Fund, premium relating to the Life 
Insurance Corporation of India or for any other purpose. 

Category II — 

Principal amount of loans advanced by— 

(i) the Central Government 

(ii) a State Government 

(iii) Banks and financial institutions 

(iv) any other sources. 

Category HI — 

(a) Arrears in relation to contributions to be made by the companies to provident 
fund, the Employees’ State Insurance Fund or under any other law for the 
time being in force providing for .such contributions. 

(b) Any credits availed of by the companies for the purpose of carrying on any 
trading or manufacturing operations, other than those specified In sub¬ 
section (2) of Section 5. 

(c) Any dues of State Electricity Boards or other (3ovemment or seml-Govern- 
ment institutions against supply of goods or services, other than those 
specified in sub-section (2) of Section 5. 

(d) Arrears of interest on loans and advances. 

Category IV — 

(a) Revenue, taxes, cesses, rates or other dues to the Central Government, a 
State Government or any local authority. 

(b) Any other dues. 

Pre-take-over management period 

Category V — 

(a) Wages, salaries and other dues payable to the employees of the companies. 

(b) Deductions made from the salaries and wages of the employees for provi¬ 
dent fund, the Employees’ State Insurance Fund, premium relating to the 
Life Insurance Corporation of India or for any other purpose. 

Category VI — 

(a) Principal amount of secured loans advanced by— 

(i) the Central Government 

(li) a State Government 

0ii) Banks and financial institutions. 
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(b) Arrears in relation to contributions to be made by the companies to provi¬ 
dent fund, the Employees’ State Insurance Fund or under any other law 
for the time being in force providing for such contributions. 

Category VII — 

Principal amount of unsecured loans advanced by— 

(1) the Central Government 

(ii) a State Government 

(lil) Banks and financial institutions 

Category VIII — 

(a) Any credits availed of by the companies for the purpose of carrying on any 
trading or manufacturing operations. 

(b) Any dues of State Electricity Boards or other Government or seml-Govem- 
ment institutions against supply of goods or services. 

■<c) Arrears of interest on loans and advances. 

(d) Revenue, taxes, cesses, rates or other dues to the Central Government, a 
State Government or any local authority. 

(e) Any other loans or dues. 


fTHE] HINDI SAHITYA SAMMELAN ACT, 1962 

(ACT 13 OF 1962) 

[The text of the Act printed here is as on 31-10-82.] 

CONTENTS 


SECTIONS 

1. Short title and commencement. 

2. Declaration of the Hindi Sahitya Sam- 

uelan as an institution of national 
importance 

8. Definitions. 

4. Incorporation. 

5. Effect of Incorporation of Sammelan. 

6. Functions of Sammelan. 

7. Governing Body. 

8. First Governing Body and Its duties. 

9. Term of office and procedure of first 

Governing Body and allowances pay¬ 
able to members thereof. 


10. First Governing Body <o fake over 

management of properties of Sam¬ 
melan. 

11. Determination of first members. 

12. Rules to be made by the First Govern¬ 

ing Body. 

13. Elections to Governing Body. 

14. Dissolution of First Governing Body. 

15. Fund of Sammelan. 

16. Accounts and Audit. 

17. Power to make rules. 

18. Acts and proceedings not to be Invali¬ 

dated by vacancies etc. 

19. Power to remove difficulties. 


STATEMENT OF OBJECTS AND REASONS 

of all-India importance. The Bill, therefore, 
seeks to declare it as an institution of na¬ 
tional importance and to incorporate it into 
a statutory corporation. 


The Hindi Sahitya Sammelan, Allahabad, 
was established in 1910 and was registered 
four years later as a society under the So¬ 
cieties Registration Act, 1860 (21 of I860), 

for the promotion and popularisation of 
Hindi and its literature in India and abroad. 
The Institution has done yeoman service to 
the cause of propagation and development 
of Hindi by producing literature of a very 
high quality; by conducting examinations 
and holding annual sessions to focus the 
attention of public on the importance of 
Hindi as a national language. 

It Is considered that the Sammelan, which 
has been rendering valuable service to the 
cause of Hindi, should be placed on a firm 
basis to enable it to carry on its activities 
effldently. The Sammelan is an Institution 


The salient features of the Bill are: 

(a) to declare the Hindi Sahitya Sam¬ 
melan. Allahabad, as an institution 
of national importance; and 


(b) 


to provide for the constitution of a 
Governing Body which will be vested 
with all necessary powers for carrying 
out the activities of the Sammelan. 


The Bill seeks to achieve this purpos* 
Gazette of India, 12-3-1962. Pt. II. Sec. 2. 
Extra., page 23. 


COGNATE ACTS AND PROVISIONS 


Dakshin Bharat Hindi Prachar Sabha Act 14 of 1964. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
^Amended by Act X of 1963. 
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[THE] HINDI SAHITYA SAMMELAN ACT. 1962 

(ACT 13 OF 1962)» 

[30th March, 1962.] 

An Act to declare the institution known as the Hindi Sahitya Sammelan 

having^ its head office at Allahabad to be an institution of national im* 

portance and to provide for its incorporation and matters connected 
therewith. 


Be it enacted by Parliament in the Thirteenth Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1962, Pt. II, 
Sec. 2 Extra., page 23. 


1. Short title and commencement.— (1) This Act may 
HINDI SAHITYA SAMMELAN ACT, 1962. 


be called THE 


(2) It shall come into force on such date^ as the Central Government may, 
by notification in the Official Gazette, appoint, 

[a] The Act came into force on the 28th June, 1962. See Gazette of India, 1962, 
Pt. II, Section 3 (li), Extra., page 1471. 


N. B. The Act has been held ultra vires by Supreme Court In A. 1971 SC 966. 

2. ^ Declaration of the Hindi Sahitya Sammelan as an institution of na¬ 
tional importance.— Whereas the objects of the institution known as the 
Hindi Sahitya Sammelan which has its head office at Allahabad are such as 
to make the institution one of national importance, it is hereby declared that 
the institution known as the Hindi Sahitya Sammelan, is an institution of 
national importance. 


3. Definitions.— In this Act, unless the context otherwise requires,— 

fa) "appointed day” means the date on which this Act comes into force; 

(b) "prescribed” 'means prescribed by rules made under this Act; 

(c) "Sammelan” means the institution known as the Hindi Sahitya Samme¬ 
lan, incorporated under this Act; 

(d) "Society” means the Hindi Sahitya Sammelan which has its head office 
at Allahabad and is registered under the Societies Registration Act, 
1860. 

'4. Incorporation.— (1) The first members of the Sammelan and all per¬ 
sons who may hereafter become members thereof in accordance with the rules 
made in this behalf, so long as they continue to hold membership thereof, are 
hereby constituted a body corporate by the name of the Hindi Sahitya Sam¬ 
melan. 


(2) The Sammelan shall have perpetual succession and a common seal 
with power, subject to the provisions of this Act, to acquire, hold and dispose 
of property and to contract and may by that name sue and be sued. 

(3) The head office of the Sammelan shall be at Allahabad. 

®[(4) The first members of the Sammelan shall be— 

fa) all persons who, immediately before the appointed day, were mem¬ 
bers of the Society; 

(b) all persons who, before that day, have been Presidents of the Societyj 
and 

(c) all persons who, before that day, were awarded the Mangla Prasad 
Paritoshik by the Society.] 

[a] Sub-section (4) substituted and shall be deemed always to have been sub¬ 
stituted by Hindi Sahitya Sammelan (Amendment) Act, 1963 (1 of 1963), S. 2. 


Section 1 

(1) The Act violates the right of the 
original members of the Society to form an 
association guaranteed under Art. 19 (1) (c) 


and the Act is therefore void, A 1971 SO 
966 (972) : 1971 UJ (SC) 409. 

Section 4 

(1) The Act is violative of Art. 19 (1) (C) 
of the Constitution. A 1971 SO 966 (971)« 
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5. Effect of incorporation of Sammclan.— On and from the appointed 
day.— 

(a) any reference to the Society in any law (other than this Act) or in any 
contract or other instrument shall be deemed as a reference to the 
Sammelan; 

*t(b) all property, movable or immovable, of the Society shall be the proi 
perty of the Sammelan;] 

(c) all rights and liabilities of the Society shall ^l* • * *I be the rights 
and liabilities of the Sammelan; and 

(d) every person employed by the Society immediately before the appointed 
day shall hold his office or service in the Sammelan by the same 
tenure, at the same remuneration and upon the same terms and condi¬ 
tions and with the same rights and privileges as to pension, leave, 
gratuity, provident fund and other matters as he would have held the 
sameif this Act had not been passed, and shall continue to do so unless 
and until his appointment is terminated or until his tenure or terms 
and conditions are duly altered by the rules made in this behalf; 


Provided that if the alteration so made is not acceptable to any such em¬ 
ployee, his employment may be terminated by the Sammelan in accordance 
with the terms of the contract with the employee or, if no provision is made 
therein in this behalf, on payment to him by the Sammelan of compensation 
equivalent to three months’ remuneration in the case of permanent employees 
and one month’s remuneration in the case of other employees. 

[a] Clause (b) substituted by Hindi Sahitya Sammelan (Amendment) Act, 1963 
(I of 19631, S. 3 (25-1-1963). 

[b] Words ’’be transferred to, and” in cl. (c) omitted, ibid. 

6. Functions of Sammelan.— Subject to the provisions of this Act and 
the rules made thereunder, the Sammelan shall perform the following func¬ 
tions, namely:— 

• (a) to promote the spread of Hindi language and to develop secure 

its enrichment in the manner indicated in Article 351 of the Consti- 


tution; * . tt- 1 +,. 

(b) to work for the promotion, development and advancement of Hindi lite¬ 
rature in India and foreign countries and to print and publish such 

literature; 

fc) to work for the promotion, development and advancenient of Devana- 

gari script and to print and publish literature of other Indian languages 

in Devanagari script; 

fd) to arrange for the holding of examinations through the medium of Hindi 

language and to confer degrees, diplomas and other academic distinc¬ 
tions; ... £ 

fe) to establish and maintain schools, colleges and other institutions for 

instruction in Hindi language and Hindi literature and also to affiliate 
schools, colleges and other institutions for its examinations; 

(f) to affiliate institutions having for their object the promotion of Hindi 
language and Hindi literature; 

Xs) to award honorary degrees and other academic distinctions 

who may have rendered distinguished service to the cause of Hinai; 

(h) to institute and award prizes (Paritoshiks) to distinguished scholars in 
Hindi; 


Section S 

(1) Appolntmeni: of employee on perma¬ 
nent post — Absence of any nxed age or 
retirement under service conditions — 


Tenure of service Is not for life Retire¬ 
ment of employee at 55 years does not 
amount to change in service conditions. 
1969 All LJ 490 (494) ! (1970) 1 Lab LJ 399. 



550 [Ss 7-8 J (The] Hindi Sabitya Sammelan Act, 1962 

(i) to promote and encourage research in Hindi language and Hindi litera¬ 

ture; 

(j) to co-operate with other institutions having objects similar to those ol 

the Sammelan, in such manner as may be conducive to their common 
objects; 

(k) to receive gifts, grants, donations or benefactions from the Government 
and to receive bequests, donations or transfers of moveable and immo¬ 
vable properties from testators, donors or transferors, as the case may 
be; 

(l) to deal with any property belonging to or vested in the Sammelan in 

such manner as the Sammelan may deem fit for advancing the objects 
of the Sammelan; 

fm) with the approval of the Central Government, to borrow on the secu-' 
rity of the property of the Sammelan money for the purposes of the 
Sammelan; 

fn) to perform such other functions as may be deemed necessary by the 
Sammelan for advancing the cause of Hindi language and Hindi litera-* 
ture or as may be necessary, incidental or conducive to the perform¬ 
ance of all or any of the above functions. 

7. Governing Body.— (1) The general superintendence, direction and 
management of the affairs of the Sammelan shall vest in a Governing Body, 
by whatever name called. 

(2) The Governing Body shall consist of such number of persons not ex¬ 
ceeding fifty-five as the Central Government may from time to time deter¬ 
mine, of whom not more than seven shall be nominated by the Central Gov¬ 
ernment from among educationists of repute or eminent Hindi scholars, and 
the remaining members shall be chosen in accordance with the rules made 
in this behalf. 

(3) Subject to the provisions of this Act, the powers and fimctions of the 
Governing Body, the term of office of, and the allowances, if any, payable 
to. members thereof, the procedure to be followed by the Governing Body 
for the transaction of its business, the quorum necessary therefor and the 
manner of filling casual vacancies among the members thereof shall be such' 
as may be prescribed. 

8. First Governing Body and its duties.— (1) Notwithstanding anything 
contained in section 7, the Central Government may, by notification in the 
Official Gazette, constitute the first Governing Body consisting of a Chairman, 
a Secretary, and thirteen other members to be appointed by that Govern¬ 
ment. 

(2) The thirteen members referred to in sub-section (1) shall be chosen 
as follows:— 

(i) one member to represent the Ministry of the Central Government deal¬ 

ing with education; 

(ii) one member to represent the Ministry of the Central Government deal¬ 
ing with finance; 

(iii) not more than three members from among the former Presidents of 
the Society; and 

(iv) the remaining number from among persons who are, in the opinion of 
the Central Government, eminent in the field of Hindi language or 
Hindi literature. 

(3) It shall be the duty of the first Governing Body of the Sammelan,— 

(a) to perform all functions of the Sammelan and to carry on the admin¬ 
istration of the affairs of the Sammelan until a Governing Body is c<wi^ 
stituted in accordance with the provisions of section 7; 

(bl to make tlie rules with the approval of the Central Government; 

(c) to determine the first members of the Sammelan within the meaning of 
sub-section (4) of section 4; 
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(d) to take all necessary steps for the constitution of the Governing Body 
in accordance with such rules; 

(e) to perform such other functions as it may consider necessary. 

9. Term of office and procedure of first Governing Body and allowances 
payable to menabers thereof.— (1) Subject to the provisions of section 14, the 
members of the first Governing Body shall hold office during the pleasure of 
the Central Government. 

(2) All questions at a meeting of the first Governing Body shall be decid¬ 
ed by a majority of the members present thereat, and in the case of an 
equality of votes the Chairman or, in his absence, any other person presiding, 
shall have a second or casting vote. 

(3) The quorum to constitute a meeting of the first Governing Body shall 
be *[five] members. 

(4) The members shall be paid out of the Fund of the Sammelan such 
■[salary or allowances as] may be prescribed and until so prescribed, as may 

be specified by the Central Government in this behalf 
[a] Substituted for word "three” in sub-section (3) and for "allowances’ in sub¬ 
section (4) by Hindi Sahitya Sammelan (Amendment) Act. 1963 (1 of 1963), 


S. 4 (25-1-63). 

10. First Governing Body to take over management of properties of 
Sammelan.— Notwithstanding anything to the contrary contained in ai^ other 
law for the time being in force or in any order of a Court, the first Govern¬ 
ing Body shall take over the management, control and administration of all 
the properties vested in the Sammelan. 

11. Determination of first members.— (1) The first Governing Body shall, 
as soon as may be, cause to be prepared, subject to such instructions, if any, 
as it may receive from the Central Government, a list of all persons who are 
to be considered as first members of the Sammelan within the meaning of 

sub-section (4) of section 4. u j- + j 

(2) The list shall be published in such manner as may be directed by 

the Central Government. 

(3) If at any time after the publication of the list of first members under 
sub-section (2), it appears to the first Governing Body that the name of any 
person has been wrongly omitted from, or wrongly entered m, list it 
may order such name to be inserted or omitted from that list and the list 


shall be amended accordingly: ... 

Provided that no order omitting the name of any person from the list 

shall be made unless that person has been given a reasonable opportunity of 

showing cause against such omission. 

(4) No persons other than the persons named in the list prepared under 

this section shall be considered as first members of the Sammelan withm the 
meaning of sub-section (4) of section 4. 

12. Rules to be made by the first Governing Body.— (1) The first Gov¬ 
erning* Body shall, as soon as may be, make rules in respect of the following 

matters, namely:— j j- 

(a) the matters relating to membership, including the qualifications and dis¬ 
qualifications for membership of the Sammelan; 

H}] the powers and fimctions of the Governing Body, the term of office of, 
" and the allowances, if any, payable to, members thereof; the procedure 
’ to be followed by the Governing Body for the transaction of its busi¬ 
ness, the quorum necessary therefor and the manner of filling casual 

vac^cies among the members thereof; 
fc) the conduct of elections for the constitution of the Governing Body and 
' the decisiems on doubts and disputes at or in coimection with the said 


elections; * 

Id) the appointment of an executive committee or any other committee for 

carrying on the functions of the Governing Body or of the Sammelan; 
the constitution, powers and duties of such committees and the allow¬ 
ances, if any, payable to the members thereof 
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re) the procedure and the forms for the maintenance of books of accounts 
other regiscers and statements for the purposes of this Act* 

(f) the appointment, control and other conditions of service of the em^ 

ployees of the Sammelan; 

(g) the conduct of correspondence, execution of documents and contracts for 
or on behalf of the Sammelan; 

(h) the conduct and prosecution of suits and proceedings by or against tha 
Sammelan; 

(i) the matters relating? to the affiliation of schools, colleges, and other insti-a 

tutions with the Sammelan; 

(1) the matters relating to the award of degrees and academic distinctions 

by the Sammelan; 

fk) the matters relating to the award of prizes (Paritoshiks) by the Sam-s 
melan; 

0) the procedure for the amendment of the rules; 

(m) such other matters as may be necessary for the performance of the 
functions of the Sammelan. 

1 - A draft of the rules proposed to be made under sub-section (II shall 
be forwarded to the Central Government for approval and that Government 
may approve the same with or without modifications. 

(3) No rules made under this section shall have effect until they are ap¬ 
proved by the Central Government and are published by the first Governing 
Body, in such manner as the Central Government may, by order direct 

(4) A copy of the rules so made shall be laid, as soon as may be after 
they are made, before each House of Parliament. 

13. Elections to Governing Body. The first Governing Body shall, with¬ 
in six months of its constitution or within such further period as may be 
specified by the Central Government, arrange to hold elections to the Gov-i 
eming Body in accordance with the provisions of the rules made under se(M 
tion 12 and take such further steps as may be necessary for its due constitu¬ 
tion within the period specified as aforesaid. 

14. Dissolution of first Governing Body.— On the constitution of the Gov¬ 
erning Body under section 7 in accordance with the rules made under section 
12, the first Governing Body shall cease to exist and stand dissolved. 

15. Fund of the Sammelan.— (1) The Sammelan shall maintain a Fund 
to which shall be credited— 

(a) all fees and other charges received by the Sammelan? 

(b) all moneys received by the Sammelan by way of grants, gifts, donations, 
benefactions, bequests or transfers; and 

(c) all moneys received by the Sammelan in any other manner or from any 
other source. 

(2) The Fund shall be applied towards meeting the expenses of the Sam¬ 
melan in the performance of its functions under this Act, including allowan¬ 
ces, if any, payable to the members of the Governing Body or of any Com¬ 
mittee and the salaries and allowances, if any, of the employees of the Sam^ 
melan. 

16. Accounts and audit.— (1) The Sammelan shall maintain proper ac¬ 
counts and other relevant records and prepare an annual statement of 
accounts including the balance-sheet in such form as may be prescribed. 

(2) The accoimts of the Sammelan shall, once at least in every year, ba 
audited by a chartered accountant in practice within the meaning of tha 
Chartered Accountants Act, 1949, to be appointed annually by the Sammelan? 

Provided that no member of the Sammelan who is a chartered accountant 
or a person who is in partnership with such member shall be eligible for apa 
pointment as an auditor under this section. j 
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(3) Every auditor shall, in the performance of his duties, have at all rea¬ 
sonable times access to the books, accounts and other documents of the Sam- 
melan, 

(4) As soon as may be practicable at the end of each year, the audited 
accounts of the Sammelan together with the audit report shall be forwarded 
to the Central Government 

17. Power to make rules.— (1) The Governing Body may, from time to 
lime, make rules for carrying out the purposes of this Act and such rules 
may amend or repeal the rules made under section 12. 

(2) No rules made under this section shall have effect until they are ap¬ 
proved by the Central Government and are published by the Governing Body 
on the prescribed manner, 

18. Acts and proceedings not to be invalidated by vacancies, etc.— No 
act of the Sammelan, or of the Governing Body, or of any other body set up 
under the rules made in this behalf shall be invalid merely by reason of— 

(a) any vacancy therein, or defect in the constitution thereof, or 

(b) any defect in the election, nomination or appointment of a person act¬ 
ing as a member thereof, or 

(c) any irregularity in its procedure not affecting the merits of the case. 

19 Power to remove difficulties.— If any difficulty arises in giving effect 
to the provisions of this Act, the Central Government may. by order pub¬ 
lished in the Official Gazette, make such provision or give such directions not 
inconsistent with the purposes of this Act, as appears to it to be necessary or 
expedient for removing the difficulty. 
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[The] Hindu Adoptions and Maintenance Act, 1956 
STATEMENT OF OBJECTS AND REASONS 


‘This part of the Hindu Code deals with 
the subject of adoptions and maintenance 
among Hindus. 

2. With the passing of the Hindu Succes¬ 
sion Act, 1956, which treats sons and 
daughters equally in the matter of succes¬ 
sion, it has now become possible to simplify 
the law of adoption among Hindus. The 
Bill provides for the adoption of boys as 
well as girls. There Is no longer any justifi¬ 
cation for allowing a husband to prevent his 
wife from taking a child in adoption after 
his death. The adoption made by a H’ndu 
widow will hereafter be in her own right. 
No person need be divested of any pronerty 
which has vested in him by reason only of 
the fact that subsequent to such vesting an 
adoption has been made. This rule of divest¬ 
ing has been the cause of many a ruinous 
litigation. 


3. In the Hindu Succession Act, l 9 ae, « 
specific provision was inserted whereby It 
was declared that the power of a Hindu to 
make a testamentary disposition of his wt)- 
perty shall not affect the right of mainten¬ 
ance of any heir by reason only of the fact 
that under the testamentary disposition the 
heir has been deprived of a share in the 
property to which he would have been en¬ 
titled if the deceased had died intestate. An 
assurance was then given that the Chapter 
of the Hindu Code relating to maintenance 
would be introduced in Parliament as soon 
as possible. The latter part of this Bill deals 
with maintenance. This Chapter does not 
call fo»’ any detailed comments. It is largely 
ba^ed on the existing law as codified in the 
Bil’s of Rau Committee and the Select Com¬ 
mittee of the Provisional Parliament In 
1948.”—Gaz. of Ind., 1956. Extra, Pt. TI, Sec¬ 
tion 2, page 749. 


COGNATE ACTS AND PROVISIONS 


1. Hindu Disposition of Property Act. XV of 1916. 

2. Hindu Gains of Learning Act, XXX of 1930. 

3. Hindu Inheritance (Removal of Disabilities) Act, XII of 1928. 

4. Hindu Marriage Act. XXV of 1955. 

5. Hindu Minority and Guardianship Act, XXXII of 1956; 

6. Hindu Succession Act, XXX of 1956. 

7. Hindu Widows’ Remarriage Act. XV of 1856. 

8. Special Marriage Act, XLIII of 1954. 

9. U. K. Guardianship of Minors Act 1971 (1971, C. 3). 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

—Amended by Acts 45 of 1962; 26 of 1968: U. P. Act 57 of 1976. 
—Extended by Act 26 of 1968; Regn 6 of 1963 
—Repealed in part by Act 58 of 1960. 


[THE] HINDU ADOPTIONS AND MAINTENANCE ACT, 1956 

(ACT LXXVm OF 1956)» 

[21st December, 1956.7 

An Act to amend and codify the law relating to adoptions and maintenance 
among Hindus. 


Be it enacted by Parliament in the Seventh Year of the Republic of India 
as follows:— 

[“] For Statement of Objects and Reasons, see Gaz. of Ind., 1956, Pt. II, Sec. 2. 
Extra., page 749; and for Report of the Select Committee, see ibid, page 888. 

CHAPTER I 


PRELIMINARY 

I, Short title and extent.— (1) This Act may he called THE HINDU 

Adoptions and maintenance act, i956. 


Preamble 

(1) The Hindu Adoptions and Mainten¬ 
ance Act (1956) does not make S. 7 of A. P. 
Land (Ceiling on Land Holdings) Act (1 of 
1973) invalid. A 1979 Andh Pra 262 (262) 
(DB). 

(2) As per the provisions of the Hindu 
Adoptions and Maintenance Act the adoption 
cannot have the effect of divesting the 


adoptive mother of the properties already 
vested in her. 1979 Bom CR 614 (819) (DB). 

Section 1 

(1) All the recent enactments which have 
as their fundamental purpose, the removal 
of Hindu women’s disabilities and confer¬ 
ment on them of better rights for mainten** 
ance and property may be legitimately re¬ 
ferred to and harmoniously construed fof 
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(2) It extends® to the whole of India except the State of Jammu and 

Kashmir. 

Fal The Act has now been extended to the Union territories of Dadra and Nagar 
Haveli and Pondicherry by Regn. 6 of 1963 and Act 26 of 1968, respectively. 
Regn, 6 of 1963 was enforced from 1-7-1965 and Act 26 of 1968 came into 

force on and from 24-5-1968. 

2. Application of Act.— (1) This Act applies— 

fa) to any person, who is a Hindu by religion in any of its forms or deve¬ 
lopments, including a Virashaiva, a Lingayat or a follower of the Brah- 

mo, Prarthana or Arya Samaj; 

(b) to any person who is a Buddhist, Jain or Sikh by religion, and 

(c) to any other person who is not a Muslim, Christian, or ^ 

religion, unless it is proved that any such person would not have 
governed by the Hindu Law or by any custom or usage as part of that 
law in respect of any of the matters dealt with herein if this Act had 

not been passed. 

Explanation.— The following persons are Hindus, Buddhists, Jamas or 
Sikhs by religion, as the case may be; 

(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jainas or Sikhs by religion; 

longs or belonged;® [* *] _ 


Section 1 (contd.) . , ... 

the purpose of ascertaining the real 
InteStion of the Parliament m enactmg the 
Hindu Adoptions and Maintenance Act. One 
must place a liberal 

ing Hindu women on the provisions of the 
Hindu Adoptions and Maintenance Act. A 
1961 Punj 391 (394) : ILR (1961) 2 Puni 151 
(DB). 

(2) The Hindu Adoptions and Mainten¬ 
ance Act has codified the law of adoption 
and maintenance. The codified law has made 
several changes in the law of ®foptiom 
EauaUty in status is recognised in me 
matter of adoption. The Art provide 
adoption of boys as well as girls. A widow 
can now adopt a son or daughter ^o ners^t 
in her own right under the changed oj^oum 
stances therefore, fbe <jue6tion of sapmada s 
consent or the motive of Jhe widow for 
adoption does not aris^A 1978 SC 1051 
U058, 1059) : (1978) 2 SCWB 58. 

fS) In many respects the Hindu Succession 
Art (1956) and the Hindu Adoptions and 

Maintenance Act. (1958) 
ffwd complementary; in partk^ar, ^ 
scheme under the latter Act is to 
into the law of adoption the r^t ^d ttie 
oonsetiuences of the introduc^n ^ the 
cmic^on of absolute estate for males and 
females Olike and the abrogatira of toe 
conception of the limited wtate. These two 
Acts, have Introduced far-reaching vM 
CJuintfes sweeping away and cutting at the 
rootOT the old traditional and conservative 
notions and concepts of customary Htodu 
1969 Mad 72 (76) a (1909) 2 Mad LJ 

4M. 


Section 2 

(1) Hindu Law would apply even to con¬ 
verts to Hinduism and it is not necessary 
for its application that a person should Pe 
a Hindu by birth. Hindu Law would ap¬ 
ply not only to a person who is a Hindu 
both by birth and religion but ®lso to a 
person who is a Hindu only by religion. 
(1967) 2 Mad LJ 334 (338). 

(2) Expression ‘Hindu undivided family 
under S. 3 of Wealth Tax Act,— Includes 

-Jain undivided fapilf ’ f!?: 

Hon 2 (1) (b) of this Act. A 1972 SC 2119 

(2124) : 1972 Tax LR 2400. 

(2) Explanation (b) to S. 2 Hindu Adop¬ 
tions and Maintenance Act. (1956) ex¬ 
pressly provides for the conferment of the 
status of a Hindu on a person even though 
such status is doubtful when the personal 
law of the parties is invoked. If a person 
belonging to a twice bom class inducts a 
child bom of his union with a woman 
longing to a different religion into the 
Hindu family and brings him up as sum, 
then the statute invests him with the 
status of a Hindu and recognises him as a 
Hindu. A 1970 Mad 249 (253) : (1970) 2 MLJ 

334. 

(3) A family consisting of a Hindu 
husband, a Christian wife and a Christian 
daughter by no stretch of imagination can 
be called a Hindu undivided family imder 
toe textual Hindu Law. The family con¬ 
templated by Explanation (b) to S. 2 (D of 
the Act is the Hindu familv to which the 
Hindu parent belongs or belonged and not 
the family brought Into existence by toe 
said Hindu Parent marrying a non-Hindu 
rnnaiuiA. 1077 Tax Ut 1103 (HOT) (DB) (Mad). 
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»[(bb) any child, legitimate or illegitimate, who has been abandoned both 
by his father and mother or whose parentage is not known and who in 
either case is brought up as a Hindu, Buddhist, Jain or Sikh; and] 

(c) any person who is a convert or re-convert to the Hindu, Buddhist, Jaina 
or Sikh religion, 

(2) Notwithstanding anything contained in sub-section (1), nothing con¬ 
tained in this Act shall apply to the members of any Scheduled Tribe within 
the meaning of clause (25) of Article 366 of the Constitution unless the Cen¬ 
tral Government, by notification in the Official Gazette, otherwise directs. 

^ff2Al Notwithstanding anything contained in sub-section (I), nothing con¬ 
tained in the Act shall apply to Renoncants of the Union territory of Pondi¬ 
cherry.] 

(3) The expression "Hindu” in any portion of this Act shall be construed 
as if it included a person who, though not a Hindu by religion, is, neverthe¬ 
less, a person to whom this Act applies by virtue of the provisions contained 
in this section. 

[a] Word 'and* at the end of clause (b) was omitted and clause (bb) inserted there¬ 
after by the Hindu Adoptions and Maintenance (Amendment) Act, 1962 (45 of 
1962), section 2 (29-II-I962). 

[b] Inserted by the Pondicherry (Extension of Laws) Act, 1968 (26 of 1968), sec¬ 
tion 3 and Schedule (5-9-1988). 


OBJECTS AND REASONS 


"Under section 10 of the Act. only a Hindu 
can be adopted. As the religion of an 
abandoned child or of a child whose parent¬ 
age is not known cannot be ascertained, it 
is proposed to amend the Explanation to 
Section 2 (1) of the Act to the effect that a 


child, legitimate or illegitimate, who has 
been abandoned by both of his parents or 
whose parentage is not known but who in 
either case Is brought up as a Hindu will be 
a Hindu by religion.” — Gazette of India, 
20-6-62 Pt. II, Sec. 2. Extra, p. 475. 


3. Definitions.— In this Act, unless the context otherwise requires,— 

(a) the expressions "custom” and "usage”® signify any rule which, having 
been continuously and uniformly observed for a long time, has obtain¬ 
ed the force of law among Hindus in any local area, tribe, community, 
group or family: 

Provided that the rule is certain and not unreasonable or opposed 
to public polic 3 r; and 

Provided further thaf, in the case of a rule applicable only to a 
family, it has not been discontinued by the family; 

(b) "maintenance” includes— 

(i) in all cases, provision for food, clothing, residence, education and 
medical attendance and treatment; 


Section 3 

(1) Notwithstanding what was stated in 
the Dharmashastra Books, the Bombay 
School of Hindu Law never recognised any 
age limit for adoption. That is the legal 
custom among Hindus in this part of the 
country within the definition of "custom” 
under S. 3 (a) of the Act. However a dis¬ 
tinction between a rule founded on custom 
and a rule founded on Dharmashastra is not 
germane to the definition of "custom” 
under S. 3 (a). A 1977 Bom 289 (293, 294) l 
1978 Mah LJ 127 (DB). 

(2) Adoption — Person adopted aged 
more than permissible — Existence of cus¬ 
tom in community alleged — Court must 
take into consideration the most ancient law 
giver and public opinion of community for 
determining question of existence of cus«< 
tom. 1976 Mah LJ 125 (128). 


(3) S. 3 (b) (1) prescribes a real mainten¬ 
ance and not a bare or starving maint^- 
ance. But in directing the husband to main¬ 
tain his wife the Court shall not be blind 
to the liabilities of the husband and shall 
not award the wife a maintenance which 
will make the husband a pauper, himself 
needing a maintenance. This prlndple has 
now received a statutory recognition in 
S. 23 of the Act. A 1967 Cal 603 (605). 

(4) By reason of S. 20 the liability of < 
Hindu to maintain his legitimate or illed^ 
tlmate child extends only so long as thj 
child Is a minor. The liability extends nol 
enly to the father but also to the motheFi 
A 1969 Delhi 235 (245) I 1969 Cri U 965. 

(5) Under S. 20 of the Hindu Adoption® 
and Maintenance Act a father is entitled to 
maintain his IDegitimate child so long a® 
he Is a minor under S. 3 thereof which da* 
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(ii) in the case of an unmarried daughter, also the reasonable expenses 
of and incident to her marriage; 

(c) '*minor” means a person who has not completed his or her age of 
eighteen years,** 

[a] Cf. Section 3 (a) of Hindu Marriage Act, 1955 (25 of 1955). 

[b] Cf. Section 4 <a) of Hindu Minority and Guardianship Act, 1956 (32 of 1956), 

4. Overriding effect of Act.— Save as otherwise expressly provided in 
this Act,— 

(a> any text, rule or interpretation of Hindu law or any custom or usage as 
part of that law in force immediately before the commencement® of 
this Act shall cease to have effect with respect to any matter for which 
provision is made in this Act; 

lb) any other law in force immediately before the commencement of this 
Act shall cease to apply to Hindus in so far as it is inconsistent with 
any of the provisions contained in this Act, 

[a] That is 21st December, 1956. 


Section 3 (contd.) 

fines a minor as a person who has not com- 
pleted the age of 18 years. But m the case 
of a decree for maintenance obtained long 
before the coming into force of the Hindu 
Adoptions and Maintenance Act by a 
minor illegitimate son represented by a 
Court guardian appointed under the Guara- 
lans and Wards Act, 1890. the minor wdl 
not become a major on 
of 18 years even if the Hindu 
and Maintenance Act had come 
meanwhile, but will continue to be a 
until he attains the age 21 
Guardians and Wards Act 189®* 

Mad IJ 546 : 79 Mad LW 260 (261, 262). 

(6) While passing a decree for judicial 

separation the Court has 
Injunction restraining the husband from 
entering the matrimonial home as such 
matrimonial home is ""'ai^^tenance as de¬ 
fined in the Act. (1978) 80 Bom LR 384 (390) 
fDB). 

(7) The obligation of a Hindu father in¬ 
cludes the obligation to maintain his un¬ 
married daughter not only for purpose or 
her day to day expenses but also in respect 

of the reasonable expenses 
his daughter. This applies whether there is 
a joint family property or not. If there w 
such property the daughter is entitled ^ or 
right to get her marriage expenses from 
estate. If there Is no joint family pro¬ 
perty she Is entitled to get reasonable 
marriage expenses from father ^ V 

tion 20 <3) read with S. 3 (b) of this Art. 
A 1975 Delhi 175 (179) J ILR (1975) 1 Delhi 
801 •• 1?82 Tax LR 817 (822) : <1982) 26 Cur 
Tax Rep 17 (DB) (Cal). 


(8) If the conveyance is made by father 
to discharge his obligation under S, 3 (b) (II) 
of this Act, to provide for maintenance of 
daughter In the shape of reasonable expen¬ 
ses Incident to the marriage, It can be said 
to be a transfer for consideration and as 
such wiU not be a gift wltoin meaning of 
S. 122 Transfer of Property Act. A 1980 
Andh Fra 139 : (1979) 2 APLJ 421. 

r [Sea also (1977) 1 Andh WR 82 (DB)1 

(9) Section 8 (b) can be referred to In 
construing Hindu Succession Act. (1975) 77 


Bom LR 441 : ILR (1976) Bom 1936 (1959, 
1962, 1963) (DB). 

Section 4 

(1) Contrary to the provisions of Hindu 
Law as administered by the Courts prior to 
this Act. this Act now provides for— 

(1) adoption by a spinster S. 8 (c)); 

(ii) adoption of a female (S. 7 (a))*, 

(iii) prohibition of adoption of a married 
person (S. 10 (iii)); 

(iv) adoption of an orphan (S. 10.) 

(v) Adopted person need not be of the 

same caste as that of the adoptive 
parent. (S. 10 (1)). 

(va) Stated disparity in age in case of an 
adoption of a female by a male or of 
a male by a female (S. 11 (iii) and 

(vi) Above all. the Act has done away 
with the divesting of estate m case- of 
adoption by a widow (S. 12). 

(vU) Dwyamushyayan and Goda Dattak 
forms of adoption no longer permis¬ 
sible (S. 10, 11 (v)). 

(viii) Necessity of authority of husband or 
consent of sapindas for adoption by a 
widow has been given a go-by and 
a female, whether married, widowed, 
divorced, or unmarried, has full capa¬ 
city to adopt a son or daiighter (S. 8). 

Baroda Hindu Nibandha, which was the 
Hindu Code prevailing In erstwhile Baroda 
State, has not been repealed by this Act; so 
it would seem that the said Nibandha (Act) 
still holds good in the areas of that State 
^Ed. 

(2) The Act U an amending and codifying 
Act. Under S. 4 save as otherwise expressly 
provid^ in this Act. the pre-existing law 
ceased to apply with respect to the matter 
for which provision Is made in the Act and 
In so far as it is Inconsistent with any 
of the provisiong contained therein. There¬ 
fore where the Act makes any provisions 
for a given situation, the provisions of the 
Act shall govern It and not the previous 
law. A 1959 Andh Pra 269 (270). 

(3) The Act is not exhaustive of the law 
relating to maintenance amongst the Hindus. 
Since the Act has not made any provisioa 
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focnroing the maintenance of the wife of 
a coparcener, the old principles of Hindu 
Law in this behalf continue to apply. The 
statutory right of maintenance given under 
S. 18 is available to the wife against her 
husband whether he has or has not any 
property. It is the personal liability of the 
husband to satisfy this right. As long as the 
family continues to be joint the coparcenary 
must be held to possess the property be¬ 
longing to the husband and hence all its 
members are also liable to maintain the 
wife. The right of the wife for maintenance 
can be made the subject matter of a charge 
on the coparcenary property by a decree of 
the Court. 1977 Mah LJ 402 (405) •• (1976) 78 
Bom LR 539 : 1976 Mah LJ 790 (793, 794). 

(4) Section is not retrospective. A 1971 
Guj 188 (198) : ILR (1970) Guj 791. 

(5) Custom — Punjab — Agricultural 
tribes belonging to old Delhi territory — 
Adoption prior to Act — Right of adopted 
son to challenge gift of ancestral property 
by adoptive father is not affected by Act. 
fwhich refers to adoptions made after the 
Act came into force). A 1975 Punj 20 (21, 
22) : 1974 Cur LJ 366. 

(6) Mitakshara School — Illegitimate sons 

of Sudra from Brahmin concubine — Death 
of father in 1948 — Sons and their mother 
are entitled to maintenance from his estate 
— Mother’s claim not defeated by reason of 
her caste — Rights of parties not affected 
by Hindu Adoptions and Maintenance Act 
(78 of 1956). A 1965 SC 1970 (1973, 1974) ; 

(1965) 2 SCA 558 *♦ A 1961 Andh Pra 272 
(273) (FB). 

[But sec A 1965 Guj 270 (274, 275) (DB). 
(Act cannot deprive widow’s right to 
arrears of maintenance accrued prior to 
21-12-1956.) ** A 1965 Manipur 10 (13). (Act 
is retrospective in operation to the extent 
that it applies to pending litigations.) *• 
1958 Madh Pra 231 (232) : 1958 MPLJ 338 
(DB). (Right to maintenance held ceased in 
the case of adult illegitimate children on 
21-12-1956.1 

(7) There is no inconsistency between the 
Hindu Adoptions and Maintenance Act, 1956 
and S. 488. Cr. P. Code. Both can stand 
together. The scope of the two laws is dif¬ 
ferent. S. 488 provides a summary remedy 
and is applicable to all persons belonging to 
all religions and has no relationship with 
the personal law of the parties. Therefore, 
it has to be held that Sec. 4 (b) of the 
Maintenance Act does not repeal or affect in 
any manner the provisions contained in 
S. 488. Cr. P. Code. A 1970 SC 446 (448) : 
(1970) 1 SCJ 176 (178) : 1968 All LJ 756 •• 
A 1963 All 355 (356. 357) : 1963 (2) Cri LJ 
117 •• A 1969 Delhi 235 (246) : 1969 Cri LJ 
965 »• A 1965 Pat 442 (446) : 1965 (2) Cri LJ 
530 (DB). 

(8) Section 4 Hindu Adoptions and Main¬ 
tenance Act gives an overriding effect- to 
the provisions of the Act as against any 
text, rule or interpretation of Hindu Law 
or any custom or usage as part of that law 
in force immediately before the commence¬ 
ment of the Act. Nevertheless the Act would 
apply only to those Hindus whose relation¬ 


ship in regard to maintenance is specified 
m the Act. A 1969 Andh Pra 15 (18) : (1967) 

** 1 Andh WR 134 

(136). 

(9) Section 4 of the Act has an overri ding 
efiect and any adoption made in contraven¬ 
tion of the said Act shall not be valid. The 
Act does not save the custom of illatom ad¬ 
option. Therefore no valid illatom adoption 
can be made after the commencement of 
the said Act. (1978) 2 APLJ 60 (79). 

(10) When Section 4 is read with S. 10 
the only interpretation admissible is that 
if any text or rule of Hindu law permitted 
adoption of boys over 15 years in age, they 
will not have any effect unless a specific 
provision was made in any other section of 
the Act recognising them or giving them 
the old sanctity. In view of the overriding 
effect of S. 4 a party cannot be allowed to 
prove that adoption of a person over the 
age of 15 years was premissible. A 1977 
Bom 412 (416, 419). (A 1972 Bom 98 Not 
followed.) 

[But see 1976 MPLJ 382 (390). (The rule 
of Bombay School that there was no restric¬ 
tion as to the age when a person is adopt¬ 
ed is not based on any text, rule or inter¬ 
pretation of Hindu Law but is based on 
custom or usage. It cannot be said that the 
said rule is abrogated by S. 10 (iv))l 

(11) Although with respect to matters for 
which provision is made in the Act, the 
prior law ceases to have effect to the ex¬ 
tent laid down in Sec. 4. in respect of 
matters for which no provision is made in 
the Act the old law must continue to re¬ 
main applicable. A 1973 Raj 7 (9, 10) : 1972 
Raj LW 612. 

(12) Although civil suit might be barred 
under Ajmer Abolition of Intermediaries 
and Land Reforms Act, suit by a widow 
against heirs inheriting the est; te of her 
deceased husband (who died after the Act 
came into force) is maintainable under the 
Maintenance Act. S. 4 gives an overriding 
effect to it. A 1973 Baj 261 (263) : 1973 Raj 
LW 484. 

(13) Where the creation of a charge in 
respect of the maintenance claim by a wife 
and unmarried daughter is permissible 
under the Hindu Law prior to enactment 
of the Hindu Adoptions and Maintenance 
Act such a charge will be preserved by 
S. 4 of the Act. A 1968 Mys 288 (294) : 12 
Law Rep 580. 

(14) Section 4 Hindu Adoptions and 
Maintenance Act (1956) does not impliedly 
repeal S. 25 Hindu Marriage Act (1955). A 
1963 Mad 283 (286) : (1963) 1 Mad U 11 
(DB). 

(15) Where, after the customary law of 
adoption in Punjab ceased to have effect by 
virtue of S. 4 of the Act, there was an ad¬ 
option with the ceremony of giving and 
taking of the child, but the 'adopion deed'*, 
besides referring to the fact of ^ving and 
taking of the child bore the words "accord¬ 
ing to custom”, it must be taken that there 
was evidence of intention to transfer the 
child from his natural family to that, pf 
adoptive family and the adoption was valid, 
according to law. It was not merely to ap* 


[S 5] 559 


[The] Hindu Adoptions and Maintenance Act, 1956 

CHAPTER n 

ADOPTION 

5. Adoptions to be regulated by this Chapter.— (1) No adoption shall 
be made after the commencement^ of this Act by or to a Hindu except in 
accordance with the provisions contained in this Chapter and any adoption 
made in contravention of the said provisions shall be void. 

(2) An adoption which is void shall neither create any rights in the 
adoptive family in favour of any person which he or she could not have 
acquired except by reason of the adoption, nor destroy the rights of any 
person in the family of his or her birth. 
l«] 21st December 195B. 

OBJECTS AND REASONS 


Clause 52.— "We do not think it advisable 
to refer to any particular kind of adoption 
in the Bill by name. We have, therefore. 


Section 4 <contd.) 

point the child as an heir according to the 
custom which prevailed before the Act 
came into force in 1956. A 1974 SC 2161 
(2163) : 1974 UJ (SC) 603. 

(16) An adoption in ‘Goda Datta’ form 
made before the passing of the Hindu Ad¬ 
options and Maintenance Act can be can¬ 
celled or revoked even after the coming into 
force of that Act. (A 1971 Gui 188. Affirm¬ 
ed.) The custom recognised the revocabibty 
of such adoption. According to this custom 
the adoption could be revoked and annulled 
at the instance of either party, namely, the 
adopter or the adoptee. S. 15, which prohi¬ 
bits cancellation of adoption, applies to an 
adoption which has been validly made in 
accordance with the provisions contained in 
Chapter II of the Act and after its com¬ 
mencement. It does not do away with the 
incident and characteristic of revocabilitv 
of the custom of Goda Datta. A 1975 SC 784 
(789, 790. 793, 794> : 1975 Hindu LR 22. 

(17) Notwithstanding the text or rule of 
Interpretation of Hindu Law, after the com¬ 
ing into force of the Hindu Adoptions and 
Maintenance Act, having regard to the spe¬ 
cific provisions of Ss. 4, 5 and 8 thereof, it 
must be held that a Hindu wife cannot 
validly adopt even with the consent of her 
husband, if the husband is not under the 
disqualifications mentioned in S. 8. 1977 Mah 
LJ 358 (364) (Bom). 

(18) Agreement between A and his con¬ 
cubine B that B would be entitled to claim 
maintenance from the estate of A during 
her lifetime — Death of A before Com¬ 
mencement of the Hindu Adoptions and 
Maintenance Act — Suit by B against the 
estate of A in the hands of legal heirs — 
Held that since the right of maintenance was 
based upon a contract which was enforce¬ 
able the provisions of S. 4 (read with Sec¬ 
tions 21 and 22) would not bar the enforce¬ 
ment of the right under the agreement in 
question. (1982) 1 Div Mat C 58 (63) : A 1982 
Madh Pra 236. 

(19) The Act does not permit the adop¬ 
tion of an adult unless such adoption is jus¬ 
tified by Custom as in the instant case. The 
authority to give in adpotion is vested in 
the parents or guardian and this implies 
that It merely pertains to persons who arc 


stated in general terms that no adoption 
shall be made except in accordance with the 
provisions of the <^ode.”—S.C.R. 


minors. A major or an adult cannot be 
handed over bv parents or guardian. He can 
only be adopted with his consent. In his case 
therefore S. 11 (vi) would be wholly in¬ 
appropriate and inapplicable. ILR (1975) 1 
Punj 360 (364). 

Section 5 

(1) There is no provision in the Act sav¬ 
ing customary adoptions. Adoption now is a 
secular and not a sacramental or a spiritual 
affair. Further, adoption is now by 
a person, male or female, and to a 
person', that is to say. it is purely a 'pe¬ 
rsonal’ matter now. Adoption is recognised 
in England, Franco. America, Germany. 
Italy. Spain, etc. Adoptions under these sys¬ 
tems can be made only by orders of the 
Court. Adoptions in England are governed 
by Adoption of Children Act, 1926 (16 and 
17 Geo. 5, ch. 29) as amended by Adoption 
Act. 1950 (ch. 26). Adoption Act. 1958 {7 and 
8 Eliz. 2. ch. 5) and Adoption Act. 1960 (8 
and 9 Eliz. 2. ch. 59). In England adoption 
can be revoked in cases of legitimation, and 
a register of adpoted children is maintained. 
—Ed. 

(2) The Act is not retrospective and an 
adoption performed before 21st Dec. 1956, by 
a Hindu widow: which was void on account 
of absence of authoirty from husband to 
adopt a son cannot now be validated merely 
because what was performed for the pur¬ 
pose of that adoption could be sufficient 
under the Act to constitute valid adoption. 
A 1965 Pat 160 (162) (DB). (A 1959 Pat 153 
(FB), Disting.) 

(3) Under S. 5. an adoption by a Hindu 
must be in consonance with the provisions 
of the Act. A 1966 Bom 174 (176) : 1966 Mah 
LJ 92 (DB). 

(4) It is significant that in S. 5 the ad¬ 
option to be made is mentioned as "by or to 
a Hindu". Thus, adoption is envisaged as be¬ 
ing of two kinds. One is adoption by a Hindu 
and the other is adoption to a Hindu. On 
the face of it, adoption to a Hindu was ib" 
tended to cover cases where an adoption is 
by one person, while the child adopted be¬ 
comes the adopted son of another person 
also. A 1967 SC 1761 (1764). 

(5) The language of S. 5 is quite empha¬ 
tic and an adoption bv or to "a” Hindu 
which is not in accordance with the provi-< 
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6. Requisites of a valid adoption.— No adoption shall be valid ynless— 

(i) the person adopting has the capacity,^ and also the right, to take in 

(ii) the person giving in adoption has the capacity^ to do so; 

(iii) the person adopted is capable of being taken*= in adoption; and 

(iv) the adoption is made in compliance with the other conditions*^ men¬ 
tioned in this Chapter. 

fa] See Sections 7 and 8. infra. 

fb] See Section 9, infra. 

[c] See Section 10, infra, 
fd] See Section 11, infra. 

7. Capacity of a male Hindu to take in adoption.— Any male JTindu 

who IS of sound mind and is not a minor has the capacity to take a son or a 
daughter in adoption: 

Provided that, if he has a wife living, he shall not adopt except with the 
consent of his wife unless the wife has completely and finally renounced the 
world or has ceased to be a Hindu or has been declared by a Court of com¬ 
petent jurisdiction to be of unsound mind. 

Explanation.— If a person has more than one wife living at the time of 

adoption, the consent of all the wives is necessary unless the consent of any 

one of them is unnecessary for any of the reasons specified in the preceding 
proviso. 

OBJECTS AND REASONS 

clause 9 (3) sent of the wife Is rendered unnecessary 
Jnow Section 9 (3)1 of the Bill .should be of where she is subject to any of those dis- 
general application in all cases and this abilities.”—S.C.R 
clause has been modified so that the con- 


Section 5 (contd.) 

sions contained in Chapter II is void. A 1969 
Mad 72 (77) : (1969) 2 Mad LJ 403 *• (1971) 
1 Andh WR 134 (136). 

(6) The adoption of a step son given in 
adoption by the step mother, who has no 
capacity to do so, is invalid by virtue of 
S. 6 (ii) read with S. 5 (i\. A 1975 SC 1103 
(1105) : (1975) 2 APLJ (SC) 16. 

(7) Act does not permit the adoption of 
an adult unless that adoption is justified by 
the custom. The authority to give has been 
vested in the parents or the guardian and 
the concept implies that it merely pertaina 
to persons who are not sui juris i. e. who 
are minors. An adult can be adopted only 
with his consent. ILR (1975) 1 Punj 360 
(364). 

(8) No capacity to wife to adopt son even 
with consent of husband. (1971) 79 Bom LR 
426 (431). 

(8) A legatee who is entitled to the pro¬ 
perty of the testator only if his widow dies 
without adopting a son as per the directions 
in the will creates only a contingent in¬ 
terest in favour of the legatee. Such a 
legatee is not entitled to any interest under 
the will if the widow has validly adopted a 
son before her death. (1971) 1 An WR 134 
(138). 

(9) Custom — Punjab — Agricultural tri¬ 
bes belonging to old Delhi territory — Ad¬ 
option prior to Act — Right of adopted son 
to challenge gift of ancestral property by 
adoptive father is not affected by Act. A 
1975 Puni 20 (22) ; 1974 Cur LJ 366. 


Section 6 

(1) Section 6 Is mandatory — All the four 
conditions are cumulative. A 1973 Raj 7 (10, 
11) : 1972 Raj LW 612. 

(2) The provisions of Ss. 6. 9 and 11 (vi) 
do not bring out discrimination between 
a minor orphan and an adult orphan in the 
matter of their eligibility for adoption and 
therefore do not offend Art. 14 of the Con¬ 
stitution. A 1973 Raj 7 (12) s 1972 Raj LW 
612. 

(3) The adoption of a step son given In 
adoption by the step mother, who has no 
capacity to do so, is invalid by virtue of 
S. 6 (ii) read with S. 5 (i). A 1975 SC 1103 
(1105) : (1975) 2 APLJ (SC) 16. 

(4) Even if there is an adoption, it Is in¬ 
valid due to non-compliance with the re¬ 
quirements of the proviso to S. 7. A 1982 
Orissa 114 (117) : (1982) 53 Cut LT 335 
(DB). 

(5) Violation of condition No. (Iv) of S.ll 
which requires that there should be an age 
gap of 21 years between the adopter and 
adoptee in case the adopter Is a ' female, 
would render the adoption invalid. A 1979 
Orissa 205 (207) i (1979) 48 Cut LT 459 (DB). 

Section 7 

(1) The object underlying S. 7 is to com¬ 
pletely abrogate the customary Hindu law 
under which male Hindu can foist the re¬ 
lationship of an adoptive moUier upon his 
wife without her consent or even despite 
her objections. A 1969 Mad 72 (78) : (1969) 2 
Mad LJ 403. 

(2) Even il there is an adoptien, it is in¬ 
valid due to non-compliance with the re^ . 
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Hindu ® tamale Hindu to take in adoption.— Any female 

(a) who is of sound mind; 

(b) who is not a minor, and 

(c) who IS not married, or if married, whose marriage has been dissolved 
or whose husband is dead or has completely and finally renounced the 
world or has ceased to be a Hindu or has been declared by a Court of 
competent jurisdiction to be of unsound mind, 

has the capacity to take a son or daughter in adoption. 

OBJECTS AND REASONS 

•'This clause has been amended so as to band is dead or has renounced the world 
make it clear that the expression 'unmarried or has ceased to be a Hindu or is of un- 
female also includes a female whose sound mind.” —S.C.R. 
marriage has been dissolved or whose hus- 


9. Persons capable of giving in adoptions.— (1) No person except the 
father or mother or the guardian of a child shall have the capacity to give 
the child in adoption. 

(2) Subject to the provisions of “fsub-section (3) and sub-section (4),] the 
father, if alive, shall alone have the right to give in adoption, but such right 
shall not be exercised save with the consent of the mother unless the mother 


Section 7 (contd.) 

quirements of proviso to S. 7. A 1982 Orissa 
114 (117) : (1982) 53 Cut LT 335 (DB). 

(3) Adoptive father having a wife living 
—> Cannot adopt except with the con¬ 
sent of his wife — Consent enn be 
inferred from circumstances — Wife pre¬ 
sent and taking part in adoption ceremony 
and giving presents to the boy adopted after 
adoption — Held adoptive father took the 
boy in adoption with the consent- of his 
wife. 1976 MPLJ 382 : 1976 Jab LJ 424 (428) 
(DB). 

(4) Soundness of mind is. an essential re¬ 
quirement of a valid Hindu adoption and 
has to be proved when challenged. The bur¬ 
den of proof in such a case is quite substan¬ 
tial because it is well settled that the evi¬ 
dence to prove an adoption must be suffi¬ 
cient to satisfv the serious onus which rests 
upon the person who seeks to displace the 
natural succession by alleging the adoption. 
A 1970 Raj 190 (193, 193) •* 1979 All LJ 1333 
(1334, 1335) : 1981 Hindu LR 781 (783). 

(5) A Person who wants to challenge any 
adoption on the ground that the adoptive 
father was of unsound mind, will have to 
discharge the heavy onus of proving that 
at the date of adoption, the adoptive father 
was of unsound mind. 1979 All LJ 1333 : 
1981 Hindu LR 781 (783). 

(6) No capacity to wife to adopt son even 
with consent of her husband. (1977) 79 Bom 
LR 420 (431). 

Section 8 

(1) Adoption by widow — Adoption will 
be not only to herself but also to her hus¬ 
band. A 1967 SC 1761 (1765). ((1964) 1 Andh 
WR 150, Overniled; A 1969 Mad 72 and A 
1964 Orissa 274 Impliedly not good law.) ** 
(1971) 12 Guj LR 576 (580) (DB) •• A 1966 
Bom 174 (177. 178): 67 Bom LR 864 (DB). 


(2) A female Hindu, who is of sound 
mind, has the capacity to take a son in ad¬ 
option under Section 8 though she might 
have step-sons living because there is no 
blood relationship between the female and 
her step-sons. A 1964 Orissa 136. 

(3) Under Section 8, the widows can act 
severally and every one of them can adopt 
a boy or a girl. They need not do so simul¬ 
taneously but are at liberty to take a child 
in adoption on different- occasions and as and 
when they like. A 1969 Mad 72 (79) : (1969) 
2 Mad LJ 403. 

(4) A Hindu wife cannot adopt even with 
the consent of her husband. (1977) 79 Bom 
LR 426 (431), 

(5) Where the deed of adoption was a 
duly registered instrument, it recorded a 
factum of adoption by the wife of lunatic 
— Presumption enacted by S. 16 follows that 
the husband of the adopter was declared 
by a competent Court to be of unsound 
mind. 1979 MPLJ 591 (597) (DB). 

Section 9 

(1) Consent of mother — In absence of 
her consent the adoption is invalid. (1973) 75 
Pun LR 232 (234) (DB). 

(2) Deed of adoption — Deed clearly men¬ 
tioning that parents gave their child to a 
widow as her adopted son — Recitation that 
mother put her thumb mark in token of con¬ 
sent — Mention of consent, held did not 
show that it was mother who gave child in 
adoption and not father. A 1967 SC 1761 
(1763). 

(3) No discrimination between a minor 
orphan and an adult orphan in the matter 
of their eligibility for adoption Art. 14 of 
the Constitution not offended. A 1973 Raj 7 
(lir : 1972 Raj LW 612 (DB). 


”A’* in the citations stands fqr AIR 
[Vol. 20] 4 A. M. 36 
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has completely and finally renounced the world or has ceased to be a Hindu 
or has been declared by a Court of competent jurisdiction to be of unsound 
mind. 


(3) The mother may give the child in adoption if the father is dead or 
has completely and finally renounced the world or has ceased to be a Hindu 
or has been declared by a Court of competent jurisdiction to be of imsound 
mind. 

^[(4) Where both the father and mother are dead or have completely and 
finally renounced the world or have abandoned the child or have been de¬ 
clared by a Court of competent jurisdiction to be of unsound mind or where 
the parentage of the child is not known, the guardian of'the child may give 
the child in adoption with the previous permission of the Court to any person 
including the guardian himself.] 

(5) Before granting permission to a guardian under sub-section (4), the 
Court shall be satisfied that the adoption will be for the welfare of the child, 
due consideration being for this purpose given to the wishes of the child 
having regard to the age and understanding of the child and that the appli¬ 
cant for permission has not received or agreed to receive and that no person 
has made or given or agreed to make or give to the applicant any payment or 
reward in consideration of the adoption except such as the Court may sanc¬ 
tion. 


explanation.— For the purposes of this section— 

(i) the expressions "father” and "mother” do not include an adoptive father 
and an adoptive mother; * 1 

^l(ia) "guardian” means a person having the care of the person of a child 
or of both his person and property and includes— 

(a) a guardian appointed by the will of the child*s father or mother, 
and 

(b) guardian appointed or declared by a Court; and 


Section 9 (contd.) 

(4) In case of a major, in absence of the 
father or the mother, no body will be com¬ 
petent to give him in adoption bwause no 
such provision has b^n made in the A ct to 
meet such a contingency. (1976) 2 Cut “WR 
811 (813). 

(5) The authority to give has been vested 
in the parents or guardian and the consent 
implies that it merely pertains to persons 
who are not sui juris i. e. are minors. A 
major or an adult cannot be handed over 
either by a guardian or by the parents he 
can be adopted only with his consent. ILR 
(1975) 1 Puni 360 (364). 

(6) The term 'mother’ in Section 9 read 
as a whole means the 'natural mother’ and 
not the step-mother the adoption of a step¬ 
son given in adoption by the step-mother 
who has no capacity to do so Is invalid by 
virtue of Section 5 (i) read with Section 6 
(ii). A 1975 SC 1103 (1104, 1105) : 1975 UJ 
(SC) 375 •• A 1973 Raj 7 (9. 10) : 1972 Raj 
LW 612. 

(7) Welfare of child is of paramount im¬ 
portance since reasonable parents would 
take into consideration the child’s welfare, 
it is one of the considerations to which th» 
Court should have regard. (1977) 1 All ER 
182 (184, 186, 192, 193). 

(8) Natural mother of child 8 years ob¬ 
taining divorce and custody of child and 
remarrying — Held that the adoption of 


the child, the consent of the natural father 
of the child should be dispensed with. (1975) 
1 Malayan LJ 56 (58). 

TBut see (1977) 1 All ER 145 (170). (Where 
the custody of child was granted to a 
mother consequent upon her divorce and on 
getting remarried, the mother and step¬ 
father applied for adoption order and the 
natural father refused consent, it could 
not be said that consent was reasonably 
withheld because the natural father was 
practising homosexual circumstances in 
which refusal is given have to be considered 
to decide whether the refusal was reason¬ 
able or unreasonable.)! 

(9) An inter-country adoption is one In 
which the adopters of the child do not ha^J 
toe same nationality as well as one In which 
toe habitual residence of (he adopters and 
the child is in different countries. Inter- 
country adoptions are not a simple matten 
They involve a variety of principles and 
procedures over migration citizenship, the 
socio-economic situation of the adoptive 
parents, matching parents with the 
and the acceptance of the child in a din^ 
ent community and culture. Therefore to 
the Interest of child, it is necessary to 
regulate inter-country adoptions by legis¬ 
lation and by strict collaboration between 
the qualified and authorised Personal Md 
social authorities. A 1982 Guj 193 (197) . 

(1982) 22 Guj liR 921 (DB). 
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(il) "Court” means the city civU Court or a district Court within the local 
limits of whose jurisdiction the child to be adopted ordinarily resides, 
[a] Substituted for 'sub-section (3)' by the Hindu Adoptions and Maintenance 
(Amendment) Act, 1962 (45 of 1962), section 3 (29-11-1962). 
jb] Substituted for former sub-section (4), Ibid. 

fc] Word ’and’ in clause (i) of the Explanation omitted and clause (la) Inserted 
thereafter, ibid. 

OBJECTS AND REASONS 


"Sub-clause (4) has been redrafted so 
that the circumstances in which a guardian 
can give a child in adoption are expressly 
laid down. It has also been provided that 
the guardian of child may give in adoption 
only with the previous permission of the 
Court. A new sub-clause fsub-clause (5)1 
has been added for the guidance of Courts 
in granting permission to a guardian to 
give a child in adoption.”—S.C.R. 

Amending Act of 1962.— "Under the 
Hindu Adoptions and Maintenance Act, 1956, 
the guardian of a child has been given the 
power to give the child in adoption vnth 
the previous permission of the Court. But 
this power can be exercised only by a testa¬ 
mentary guardian or a guardian appointed 
or declared by the Court as specified in 
section 9 (4) of the Act. A person having 
the care and custody of a child has. how¬ 
ever, nc power to give the child in adoption 
although for all practical purposes he is the 
guardian of the child. Then again, there is 
no provision in the Act authorising the 
adoption of a child abandoned by both of 


his parent.s or of a child whose parentage is 
not known. Children are sometimes aban¬ 
doned by their parents for fear of social 
approbiium. for reasons of poverty and for 
other reasons. If these children could be 
given in adoption, they might grow up in 
congenial home atmosphere as good citizens. 
These abandoned children are very often 
brought up in founding homes or other 
children's institutions. The manager of such 
homes or institutions having the care and 
custody of these children is, for all practical 
purposes, their guardian and there is no 
reason why he should not have the power 
to give the child in adoption with the per¬ 
mission of the Court like the testamentary 
guardian or the guardian appointed or de¬ 
clared by the Court. It is. therefore, con¬ 
sidered that this lacuna in the law should 
be removed by suitably amending sec¬ 
tion 9 (4) of the Act so as to bring a person 
having the care and custody of the child 
within the meaning of 'guardian',”—Gazette 
of India, 1962. Pt. II, Sec. 2, Extra., page 475. 


10. Person who may be adopted.— No person shall be capable of being 
taken in adoption unless the following conditions are fulfilled, namely:— 

(i) he or she is a Hindu; 

(ii) he or she has not already been adopted; 

(iii) he or she has not been married, unless there is a custom or usage ap¬ 
plicable to the parties which permits persons who are married being 
taken in adoption; 

(iv) he or she has not completed the age of fifteen years, unless there is a 
custom or usage applicable to the parties which permits persons who 
have completed the age of fifteen years being taken in adoption. 


Section 10 

(1) Adoption — Married person cannot be 
validly adopted. A 1965 Orissa 96 (97) : 31 
Cut Vr 272 (DB). 

(2) Adoption of girl was not known to the 

general law of the Hindus before the Hindu 
Adoptions and Maintenance Act, 1956, came 
Into force and the onus of establishing a 
local, tribal or family custom validating 
such an adoption was upon those who alleg¬ 
ed It. A 1961 Madh Pra 173 (174) : 1961 

XaPLJ 208. 

(3) Custom — Proof of — Validity of ad¬ 

option challenged — Plea not taken In 
written statement — Plaintiff not required 
to plead and prove existence of such cus¬ 
tom. A 1982 Puni 282 (285) : 84 Pun LR. 

287. 

(4) Person above 15 years and married ad¬ 
opted bv Jats from Punjab who were 
governed by customary law under which 
such adoption could take place — Aid cus¬ 


tom was not required to be proved for pur¬ 
pose of establishing validity of adoption. A 
1982 Pun] 282 (286) : 84 Pun LR 237. 

(5) Term 'decree* in the Act is not equi¬ 
valent to 'decree' as defined in Civil Pro¬ 
cedure Code. An order dismissing petition 
under Section 10 of the Act is not and can¬ 
not be described or classed as decree imder 
the provisions of the Act or for the matter 
of appeal under Section 26 of the Act. A 
I960 Punj 69 (71, 72) : 70 Pun LR 643. 

(6) Adoption of a married person or a 

person above fifteen years is valid only if 
the custom applicable to the parties permits 
such adoption. It is not necessary that the 
ciistom must be a family custom or a spe¬ 
cial custom. It could be a family custom or 
one applicable to any area, tribe or com¬ 
munity. (1975) 77 Pun LR 321 *• (1982) 1 

Kant LJ 210 (212) (DB) ** (1980) 1 APLJ 356 
(360) (DB) 1080 LS (AP) 109 (113) 

•* A 1977 Bom 412 (420, 421) *• A 1977 Bom 
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11. Other conditions for a valid adoption.^ In every adoption, the follow:: 
ing conditions must be complied with:— 

(i) if the adoption is of a son, the adoptive father or mother by whom the 

adoption is made must not have a Hindu son, son’s son or son’s smi’s 
son (whether by legitimate blood relationship or by adoption) living 
at the time of adoption; 

(ii) if the adoption is of a daughter, the adoptive father or mother by whom 
the adoption is made must not have a Hindu daughter or son’s daughter 

(whether by legitimate blood relationship or by adoption) living at the 
time of adoption; 

(iii) if the adoption is by a male and the person to be adopted is a female^ 
the adoptive father is at least twenty-one years older than the person 
to be adopted; 


Section 10 (contd.) 

289 (294) : 1978 Mah LJ 127 (DB) •• 1977 
Pun LJ 73 (74) •• (1976) 2 Cut WR 811 (813) 
•* ILR (1975) 1 Punj 360 (3G4). 

(7) Adoption of an adult orphan is not 
permissible under the Act except in the 
case of custom. A 1975 SC 1103 (1104, 1105) ; 

1975 UJ (SC) 375. 

(8) What is saved is custom and nof- rule 
of law permitting adoption of person who 
has completed 15 years of age. A 1976 Bom 
264 (271) : 1977 Mah LJ 68 (DB). (A 1972 
Bom 98. Overruled.) •• 1976 MPLJ 382 ; 

1976 .Jab LJ 424 (426) (DB). 

(9) In determining whether a rule per¬ 
mitting adoption of persons of more than 
15 years’ age existed among members of a 
community, the Court must take into con¬ 
sideration the public opinion of the com¬ 
munity. If such opinion shows that, a boy 
of certain age could be adopted in the com¬ 
munity and the rule regarding such adof^ 
tion to be valid was continuously and uni¬ 
formly observed for a long time, the cus¬ 
tomary rule has the force of law within the 
meaning of S. 3 (a) of the Act. 1976 Hindu 
LR 308 (313, 314) (Bom). 

(10) Adoption of married person — Ad¬ 
option deed registered — Custom or usage 
permitting adoption of married person not 
proved — No presumption regarding vali¬ 
dity of adoption can be drawn — Adoption 
held invalid as contrary to S. 10. 1981 UPLT 
(NOC) 100 (All). 

(11) Presumption under S. 16 — Validity 
of adoption' challenged on ground that ad¬ 
optee was over 15 years ond married and 
plaintiff had not proved under S. 10 that 
custom permitted such adoption — Plaintiff 
producing registered deed of adoption — 
Court shall presume that adoption was valid 
and it is for defendant challenging validity 
to rebut presumption. A 1982 Punj 282 (284): 
84 Pun Ul 237. 

(12) Adoptee originally belonging to higher 
caste — S^eduled caste certificate given to 
adoptee cannot be cancelled without giving 
him opportunity to prove validity of adop¬ 
tion. A 1980 Delhi 60 (68). 

Section 11 

(1) There Is no blood rdationshlp be¬ 
tween a Hindu female and her step-sons. 
Section 11 (i), therefore does not stand in 
the way of the female validly taking a boy 
[ in adoption. A 1964 Orissa 136 (138) (DB). 


(2) Expression 'son’ used in Section would 
refer only to a legitimate son. 1976 Rev LR 
247 (248) : 78 Pun LR 367. 

(3) No discrimination between a minor 
orphan and an adult orphan in the matter 
of their eligibility for adoption — Article 14 
of the Constitution not offended, A 1973 Raj 
7 (9) : 1972 Raj LW 612. 

(4) Adoption of an adult orphan — Not 
permissible under Act except in case of cus¬ 
tom. A 1975 SC 1103 (1105) ; (1975) 2 APLI 
(SC) 16. 

‘ (5) Act does not permit the adoption of an 
adult unless that adoption is justified by the 
custom. The authority to give has been vest¬ 
ed in the parents or guardian and the con¬ 
cept implies that it merely pertains to per¬ 
sons who are not sui juris i. e. are minors. 
An adult can be adopted only with his con¬ 
sent. ILR (1975) 1 Punj 360 (364) •• (1976)2 
Cut WR 811 (813). 

(6) A reading of S. 11 tends to the In¬ 
ference that a widow has no capacity to 
make an adoption to the deceased husband. 
A 1969 Mad 72 (73) : (1969) 2 Mad LJ 403. 

(7) The legal effect of giving the child In 

adoption must therefore be to transfer the 
child from the family of its birth to the 
family of its adoption. A 1970 SC 343 (347) 
*• A 1986 Bom 174 (177, 178) a (1965) 67 

Bom LR 864 (DB). 

(8) A child adopted bv a widow is tied 
with the relationship of sonship with tha 
deceased husband of the widow. The o^er 
collateral relations of the husband would be 
connected with the child through the de¬ 
ceased husband of the widow. A 1970 SC 
343 (347, 348) ** 1982 Pun U 64 (66) : 1982 
Land LR 401 •• (1979) 2 APLJ 280 (282) •* 
1979 Jab LJ 314 (326) : 1979 MPLJ 591 (DB). 

(9) In a customary appointment of an 
heir ceremonies are not really conclusive 
as to the factum or validity of the adoption. 
Coupl^ with other evidence they have swne 
significance in proving the factum as 

as the validity of the adoption. But by them¬ 
selves they are really of no consequence, m 
a customary appointment of an heir, th^ 
has not only to be a deed of adoption whlcn 
mtist necessarily follow the ceremonies but 
also a subsequent course of conduct show¬ 
ing unequivocal intention on the part oa 
the adopter that he had the adoptee as h» 
son. (1966) 68 Punj LR 750 (752). 

(10) Essential condition of a valid aa- 
option — Transfer of adoptive boy by cere- 
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(iv) if the adoption is by a female and the person to be adopted is a male, 
the adoptive mother is at least twenty-one years older than the person 
to be adopted; 


Jv) the same child may not be adopted simultaneously by two or more 
persons; 

(vij the child to be adopted must be actually given and taken in adoption 
by the parents or guardian concerned or under their authority with 
intent to transfer the child from the family of its birth ®[or in the case 
of an abandoned child or a child whose parentage is not known, from 
the place or family where it has been brought up] to the family of its 
adoption: 

Provided that the performance of datta homam shall not be essential to 
the validity of an adoption. 

[a] Inserted by Hindu Adoptions and Maintenance (Amendment) Act, 1962 {45 
of 1962), S. 4 (29-11-1962). 

- OBJECTS AND REASONS 


"As the Bill provides for the adoption of 
both male and female children who may in 
certain circumstances be of any age, it Is 
necessary to provide for a statutory disparity 


in age between the person adopting and 
the person adopted in cases where the 
adoption is by a male of a female or by a 
female of a male.”—S.C.R. 


12. Effects of adoption.— An adopted child shall be deemed to be the 
child of his or her adoptive father or mother for all purposes with effect from 
the date of the adoption and from such date all the ties of the child in the 


Section 11 (contd.) 

mony of giving and taking is essential — 
No particular form of giving and taking 
prescribed. A 1961 SC 1378 (1381) •* 1979 

Hindu LR 431 : 1980 Marri LJ 1 (DB) fPunO 
•• A 1977 Pat 199 : 1977 BLJR 17S ** 1976 
Jab LJ 424 (428) : 1976 Hindu LR 661 (DB) 
•* A 1973 Raj 7 (10, 11) : 1972 Raj LW 612. 

(11) It is not sufficient to establish that 
taking by the adoptive father was with in¬ 
tent to transfer the child from the family 
of its birth but it must be further shown 
that the child was given in adoption. 1975 
Cur LJ 189 (197) : 77 Pun LR 321. 

(12) Giving and taking ceremony -* 
Though factum of adoption is not challeng¬ 
ed, performance of such ceremony has to pe 
proved by alleged adopted son. (1973) 75 
Pun LR 232 (DB) ** A 1982 Orissa 114 (116, 
117) : (1982) 53 Cut LT 335 (DB). 

(13) Where the adoption Is only 28 year 
old and evidence is let in to prove the giv¬ 
ing and taking, it has to be examined in the 
same manner as proof of 

other fact relied on. A 1971 Onssa 240 (241)9 

37 Cut Lt 217. 

T14) Where after the customary law of ad¬ 
option in Punjab ceased to have effect by 
virtue of S. 4 of the Act. there wae an ad¬ 
option with the ceremony of giving and 
taking of the child but the "adoption deed”, 
besides referring to the fact of giving and 
taking bore the words "according to cus¬ 
tom” it must be taken that there was evi¬ 
dence of Intention to transfer the child from 
his natural famffy to that of the adoptive 
family and the adoption was valid accord¬ 
ing to law. It was not merely to appoint 
the child as an heir according to the custom 
which prevailed before the Act came into 
force in 1056. A 1974 6C 2161 12163). 


(15) Violation of condition No. (iv) of 
S. 11 which requires that there should be 
an age gap of 21 years between the adopter 
and adoptee in case the adopter is a female 
would render the adoption invalid. A 1979 
Orissa 205 (207) : (1979) 48 Cut LT 459 (DB). 

(16) A legatee who is entitled to the pro¬ 
perty of the testator only if his widow dies 
without adopting a son as per the directions 
in the will creates only a contingent inter¬ 
est in favour of the legatee. Such legatee 
is not entitled to any interest under the will 
if the widow has validly adopted a son be¬ 
fore her death. (1971) 1 Andh WR 134. 

(17) Sikkimesc-Buddhists — Adoption « 
No particular ceremony is essential for vali¬ 
dity of adoption — Absence thereof does 
not invalidate adoption. A 1980 Sikkim 33 
(36) : 1979 Sikkim LJ 76 (DB). 

(18) The presumption under S. 16 is appli¬ 
cable even to a case of adoption which is 
acknowledged under a document which 
satisfies the requirements of S. 16 of the 
Adoption Act the presumption is available to 
be rebutted bv disproof of the factum of 
adoption and such disproof may be by lead¬ 
ing evidence against the claim of adoption 
or by establishing any intrinsic material 
which would disprove the adoption. (1977) 2 
Cut WR 863 (866). 

Section 12 

(1) It is a necessary implication of Sec¬ 
tions 12 and 14 that a son adopted by the 
widow becomes a son not only of the widow 
but also of deceased husband. In other 
words the result of adoption by either 
spouse Is that the adoptive child becomes 
the child of both the spouses. A 1970 SC 343 
(347, 348) A 1967 SC 1761 (1765). ((1964) 
1 Andh WR 156, Overruled, but ultimate de- 
dsion held correct and 1969 Mad 72 Implied- 
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family of his or Her birth shall be deemed to be severed and replaced by 
those created by the adoption in the adoptive family: 

Provided that— 

(a) the child cannot marry any person whom he or she could not have 
married if he or she had continued in the family of his or her birth; 

(b) any property which vested in the adopted child before the adoption shall 
continue to vest in such person subject to the obligations, if ‘ any, 
attaching to the ownership of such property, including the obligation 
to maintain relatives in the family of his or her birth; 

(c) the adopted child shall not divest any person of any estate which vested 
in him or her before the adoption. 


Section 12 (conM.) 

Iv not good law.) *• 1982 Pun LJ 64 (66) •• 
1980 All LJ 1124 : 1980 All LR 474 •• 1979 
MPLJ 591 (DB) *• A 1967 All 148 (150) : 

1966 All 1^ 891. (Adoptee entitled to in¬ 
herit on the death of widow bhumidari pro¬ 
perly as the heir of widow’s husband under 
Ss. 171 and 172 of U. P. Zamindari Abolition 
and Land Reforms Act.) •• A 1966 Bom 174 
(177) : 67 Bom LR 864 (DB). (Position under 
old Hindu Law os regards lies in adoptive 
family not abrogated.) 

(2) Section 12 bestows upon the assessee 

— Whether a son or a daughter — The same 
rights and privileges in the family of the 
adopter an a legitimate natural born son or 
daughter has and full effect has to be given 
to the newly acquired status for all pur¬ 
poses with effect from the date of adoption 
1968 Lab IC 1369 (1370) : 1968 MPLJ 549 
(DB). 

(3) Expression ’‘effect of adoption” — Tt 
refers to all the legal conseauences flowing 
from an adoption. A 1971 Guj 188 (200) : 
ILR (1970) Guj 791 (DB). 

(4) 'Tor all purposes” and ’'all the ties” 

— Meaning — On adoption, adoptee ipso 
facto acquires caste of adoptive parents. A 
1980 Delhi 60. 

(5) Boy adopted by deceased coparcener’s 
widow becomes son of her husband and 
himself becomes coparcener — He is enti¬ 
tled to get share in .joint famllv property — 
His share has to be excluded while com¬ 
puting petitioner’s holding. (1979) 2 APL-I 
280. 

(6) Upon adoption of a son by the widow, 
the adopted son become.s a coparcener with 
his uncle and is entitled to claim partition 
of the joint familv property. Since absolute 
and exclusive title aid not vest in the sur¬ 
viving brother by devolution, no question 
of divesting him of the joint familv property 
can arise. (1971) 12 Guj LR 576 (578) (DB). 

(7) Adoptions affecting inam properties in 
former Kolhapur State prior to 21st Dec. 
1956 — Power of State Government un¬ 
affected to accord ex post facto sanction 
after coming into force of Act. A 1960 Bom 
7 (8) : 60 Bom LR 184 (DB). 

(8) Under Section 12 an adopted child 
shall be deemed to be the child of his ad¬ 
optive father or mother for all purposes 
with effect from the date of adoption. It is 
however subject to the proviso that 
the adoptive child shaU not dWest 
any person of BOy estate. whlOT vested in 


r- 

him or her before the adoption. A 1967 
Orissa 129 (131) : 33 Cut LT 710 (DB) •• 
A 1966 Puni 258 (259) ** A 1981 Bom 240 
(243) *• ILR (1980) 1 Cut 513 (516) (DB) •• 
A 1979 (NOC) 100 : (1979) 47 Cut LT 570 •• 
A 1976 Raj 40 : 1976 Raj LW 14. 

(9) So long as the plaintiff Is alive, her 
adopted son has no right, title and interest 
in the properties belonging to her. It Is 
wholly irrelevant to make any reference 
to the adoption by the plaintiff (adoptive 
mother) in the plaint filed by her for par¬ 
tition. A 1964 Orissa 136 (139) (DB) •* 1979 
Bom CR 814 (620) : (1980) 2 Mah LR 30 
(DB). 

(10) Conversion of widow’s limited estate 
into full ownership on commencement of 
Act — Character of estate as joint Hindu 
family property is changed — Son adopted 
subsequent to commencement of the Act 

Does not have right to claim partition of 
estate — Doctrine of relation back of adop¬ 
tion has no application. A 1981 Bom 115 (125): 
(1981) 83 BomLR 46 (FB). (A 1980 Bom 315, 
Overruled.) •• 1979 Bom CR 614 (619) (DB) 
•• A 1979 Bom 181 : 1979 Mah LJ 133. 


(11) Section prevents the rule of survivor¬ 
ship from having any effect before the date 
of adoption and prevents the adopted son 
from reopening the partition effected after 
the death of his adoptive father and con¬ 
sequently reaching the property in the 
hands of the divided members or their heirs. 
A 1981 Bom 109 (113) (DB). 

(12) When on death of one of the two 
brothers, who constituted a jpint Hindu 
family an illegitimate son was born to the 
widow of the deceased brother as a result 
of connection with the surviving brother 
and before the death of that brother the 
widow adopted a male child, the adopted wn 
became the coparcener with the surviv^g 
brother of widow's husband and after his 
death was entitled to joint family proper¬ 
ties. A 1970 SC 343 (348). 

(13) Coparcenary governed by Mitakshara 
School — Coparcener given in adoption — 
Still he has vested right in undivided pm- 
perty of his natural family. A W81 

Pra 19 (21) : (1980) 2 APLJ (HO 194 (DB). 

(14) Effects of adoption — 

made by a Hindu widow prior to 1956 can 
be challenged by the son adopted even sub¬ 
sequent to alienations 
alienations were n^ made lega^ 

necessity. A 1972 Bom to 

Bom LR 687, (Overruled on another point»» 
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13* Rigfht of adoptive parents to dispose of their properties.— Subject to 
any agreement to the contrary, an adoption does not deprive the adoptive 
father or mother of the power to dispose of his or her property by transfer 
inter vivos or by will. 


14. Determination of adoptive mother In certain cases.— (1) Where a 

Hindu who has a wife living adopts a child, she shall be deemed to be the 
adoptive mother. 

(2) Where an adoption has been made with the consent of more than 
one wife, the seniormost in marriage among them shall be deemed to be the 
adoptive mother and the others to be step-mothers. 



Section 12 (contd.) 

AIR 1976 Bom 264 (DB).) •• A 1974 Pat 291 
(294) : 1974 BLJR 276). 

(15) Coparcenary of brothers A and B —* 
Death of A in 1917 — A’s widow, W adopt¬ 
ing C on 3-7-1958 — Death of W in 1964 — 
Suit by C against B and B’s sons in 1970 for 
partition and separate possession of 1/2 
shares — Held, basic similarity between 
natural born son and adopted son is not af¬ 
fected by 1956 Act — Concept of vesting 
and divesting under S. 12 proviso (c) does 
not come into play at all — C must 

to have been born to A from W on 3-7-1958 
— C is therefore entitled to partition and 
separate possession of 1/2 share of entire 
property which in 1917 belonged to A and B. 
1981 Bom CR 547. 

(16) P and M living in coparcenary as 
uncle and nephew till death of P in — 
Widow of P continuing to stay in family till 
she adopted a son in 1970 — Suit by for 
partition and separate possession — Heia, 
suit must be decreed — Property was ]omt 
as widow continued to stay — Son adopted 
by widow became son not only of 

but also of her deceased husband. (1982) 1 

Kant LJ 9 : A 1982 Kant 334. 


(17) The adopted son also becomes a co¬ 
parcener as if he was a natural bom son 
— The adopting coparcener has a share in 
the joint family property. Hence the ador¬ 
ed son can challenge the aUenation made by 
his adoptive father. (1982) 1 Kant L-J 210 
(220) : 1982 Hindu LR 248 (DB). 


Section IS 


(1) Adpoted son loses all his rights in 
family of birth — Restriction put on his 
rights under this section does not affect- the 
presumption that he is to be de^ed to be 
member of family of deceased husband of 
adopting widow. \ 1967 SC ^61 
((1964) 1 Andh WR 156. Oveiroled but ulti¬ 
mate decision held correct.) 

(2) Adoption does not deprive adoptlw 
father or mother of power to dispose of his 
or her property .by transfer i^nter vi^ or by 
will — On death of husband, property veste 
in widow — Property ve«t^ In her wuld 
not be divested on account of adoption at 
later date. 1970 All WR 670 (671, 672). 

(3) The section will be applicable orUy if 
the will were validly proved In accordant 
\rith law. A 1975 All 395 (397) : 1975 All 

WC 302. 

, (4) Juxtaposing both Ss. 12 and 13 fo- 
aeth^* It U obvious that the main part of 
e. 12 confem all rUbts and privileges upon 


the adopted child, including those which are 
attached to the incident of natural birth 
with regard to the property, subject how¬ 
ever. to the fiction of operation of those 
rights from the date of adoption and those 
providing for a prospective furthering. A 
1980 Bom 315 (328, 332) ; 1980 Mah LJ 494. 
(A 1974 Bom 65, Overruled.) 

(5) Expression "effect of adoption" refers 

to all the legal consequences flowing from 
an adoption. A 1971 Guj 188 (199) : ILR 

(1970) Guj 791 (DB). 

(6) Section 13 does not confer right of 
alienation where the right does not exist 
under general law. ILR (1973) 1 Punj 5 (7). 

(7) A gift of coparcenary property by a 
member who is adoptive father is void. 
There is nothing in Section 13 which de¬ 
tracts from that rule. The section applies 
only where the property after adoption re¬ 
mains capable of being disposed of by the 
adoptive father as his property. 1971 UJ 
(SC) 204 (206). 

(S) Under the customary law in Punjab 
the person adopted became entitled to suc¬ 
ceed collaterally in the family of his ad¬ 
optive father. Ss. 5 to 13 refer to adoptions 
after coming into force of Act. Therefore 
the son adopted prior to coming into force 
of Act could challenge the alienation by his 
adoptive father. A 1975 Punj 20 (21, 22) : 
1974 Cur LJ 366. 

(9) Where a Hindu husband died after 
the Hindu Succession Act, 1956 came into 
force, and the widow adopted a son. After 
the adoption widow sold part of property 
inherited by her on death of the husband. 
Held that the property had already been 
vested in the widow, and the right or power 
to transfer is not touched at all by adop¬ 
tion- A 1979 Bom 181 (187) : 1979 Mah LJ 
133. 

Section 14 

(1) Where a wife Is living; adoption by 
the husband results in the adoption of the 
child by both these spouses; the child is not 
only the child of the adoptive father but 
also of the adoptive mother. In case of there 
being two wives, the child becomes the ad- 
ootive diild of ^e seniormost wife In mar¬ 
riage the junior wife becoming the step¬ 
mother of the adopted child. Even when a 
widower or a bachelor adopts a child and 
he gets married subsequent to the adoption, 
his wife becomes the step-mother of the 
adopted child. When a widow or an un¬ 
married woman adopts a child any husband 
she marries subsequent to adoption becomes 
the step-father of the adopM child. A 1970 
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(3) Where a widower or a bachelor adopts a child, any wife whom he 
subsequently marries shall be deemed to be the step-mother of the adopted 
child 

(4) Where a widow or an unmarried woman adopts a child, any husband 
whom she marries subsequently shall be deemed to be the step-father of the 
adopted child. 

15. Valid adoption not to be cancelled.— No adoption which has been 
validly made can be cancelled by the adoptive father or mother or any other 
person nor can the adopted child renounce his or her status as such and 
return to the family of his or her birth. 

16. Presumption as to registered documents relating to adoptions.^ 
Whenever any document registered under any law for the time being in 
force is produced before any Court purporting to record an adoption made 
and is signed by the person giving and the person taking the child in 
adoption, the Court shall presume that the adoption has been made in com¬ 
pliance with the provisions of this Act unless and until it is disproved. 

OBJECTS AND REASONS 

"In conformity with the definition of proved’ have been inserted at the end."-* 
’shall presume’ in the Indian Evidence Act, S.C.R. 

1872, the words 'unless and until it is dis- » 

STATE AMENDMENT 

Uttar Pradesh :— 

In its application to State of Uttar Pradesh S. 16 Is renumbered as sub-sec¬ 
tion ( 1 ) thereof and after sub-section (1) as so renumbered, sub-section (2), In¬ 
serted. namely:— 

"(2) In case of an adoption made on or after the first day of January 1977 no 
Court in Uttar Pradesh shall accept any evidence in proof of the giving and tak- 


Section 14 (contd.) 

SC 343 (347) ** A 1966 Bom 174 (177) : 67 
Bom LR 864 (DB). 

(2) Though Section 14 does not expressly 
state so it is a necessary implication of Sec¬ 
tions 12 and 14 thaf a son adopted by the 
widow becomes a son not only of the widow 
but also of the deceased husband. In other 
words, the result of adoption is that the ad¬ 
optive child becomes the child of both the 
spouses. A 1970 SC 343 (348) •• A 19S7 SC 
1761 (1765). ((1964) 1 Andh WR 156, Over¬ 
ruled but ultimate decision held correct.) •• 
1982 Pun LJ 64 (66) •• (1979) 2 APLJ 280 
(282). (Boy adopted by deceased coparcener’s 
widow becomes son of her husband and 
himself becomes coparcener. He is entitled 
to get share in joint family property.) •• A 
1970 Delhi 202 (205) •• A 1967 All 148 (150): 
1966 All WR (HC) 348. (Adoptee entitled to 
inherit on the death of widow bhumidhari 
property as the heir of widow’s husband 
under Sections 171 and 172 of U. P. Zamin- 
dari Abolition and Land Reforms Act.) •• A 
1966 Bean 174 (176) : 67 Bom LR 864 (DB). 

[But see A 1969 Mad 72 (73) : (1969) 2 

Mad LJ 403.1 

(3) Expression ’’effect of adoption” refers 

to all the legal consequences flowing from 
an adoption. A 1971 Guj 188 (199) : ILR 

(1970) Guj 791 (DB). 

(4) Concept of adoption to a woman alone 
is germane only in respect of unmarried 
Hindu woman. But when an adoption by 
Hindu wife (whose husband is living) it has 
to be regarded as adoption to both husband 
and wife. IjC the husband on account of 


unsoundness of mind is incapable of exer¬ 
cising his right to take son in adoption, his 
wife may adopt a son. 1979 Jab LJ 314 (326) 9 
1979 MPLJ 591 (DB). 

Section 15 

(1) It is nof possible for the adopted son 
or for any of the parties concerned in the 
adoption, to renounce or destroy the rights 
of the adopted son. once the adoption has 
been validly made according to law. A 1968 
Raj 51 (56. 57) : 1967 Raj LW 63 (DB) •• A 
1960 Raj 304 (312) : 1960 Raj LW 116 (DB). 
(Rule applies to Jains as well.) 

(2) Expression "no adoption, which has 
been made, can be cancelled” does not 
necessarily mean that the section purports 
to convey a retrospective effect. Such a use 
in Section 15 is referable only to those adr 
options which have been made under the 
foregoing provisions of chapter 11 in which 
the section is placed and not to adoptions 
made before commencement of Act. A 1971 
Guj 188 (201, 202) : ILR (1970) Guj 791. 

(3) Adoption in *Goda Datta’ form made 
before the passing of the Act can be can¬ 
celled or revoked after commencement of 
the Act. A 1975 SC 784 (790, 794) : 1975 
Hindu LR 22. 

SECTION 16 — SYNOPSIS . 

1. Scope. 

2. Presumption — RebutiaL ^ 

1. Scope. 

(1) In order to attract applicability of the 
presumption enacted by S. 16. fulfilment of 
the following conditions Is necessary:— , 

(1) The documenf; produced before the 
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ing of the child in adoption, except a document recording an adoption, made and 
signed by the person giving and the person taking the child in adoption, and re¬ 
gistered under any law for the lime being in force: 

Provided that secondary evidence of such document shall be admissible in the 
circumstances and the manner laid down in the Indian Evidence Act, 1872.”—See 
Uttar Pradesh Civil Laws (Reforms and Amendment) Act, 1976 (57 of 1976), S. 35 
(1-1-1977), 


Section 16 — Note 1 (contd.) 

Court must purport to record an ad¬ 
option made. , 

(ii) It must be signed by the persons 
giving and taking the child in adop¬ 
tion and 

(ill) It must be registered under any law 
for the time being in force. 

Proof of these conditions is basic require¬ 
ment for bringing into play the presumption 
enacted by S. 16. The amplitude of this pre¬ 
sumption extends to the compliance with all 
the relevant provisions of the Act. 1979 Jab 
LJ 314 (320) : 1979 MPLJ 591 (DB) *• (1973) 

1 Cut WR 68 (71). 

(2) Presumption of valid adoption accord¬ 
ing to S. 16 is raised only where the docu¬ 
ment signed by the person giving and the 
person taking the child in adoption and 
not otherwise. S. 16 is an important provi¬ 
sion to curtail too much evidence on the 
point of taking and giving ceremonies. 1981 
All LJ (NOC) 58 : 1981 All WC 204 (206, 
207), 

(3) The use of the words 'record an adop¬ 
tion* shows that what is intended is that the 
document must, with reference to the fact 
of adoption, have some narration. It need 
not be an adoption In praesenti contem¬ 
poraneous with the document. It may even 
be a previous adoption to be acknowledg¬ 
ed by the document. (1971) 2 Cut WR 36 (39). 

[See however A 1973 J and K 89 (91, 92): 
1973 Hash UJ 91 (FB). (A presumption under 
the section can be raised only when an ad¬ 
option is made under the Act and cannot be 
raised with regard to the adoption made 
before the Act came into force.) •• 1982 Cur 
LJ (Civ & Cri) 159 (161) (Puni). (Presump¬ 
tion available under S. 16 is that the adop¬ 
tion has been made in compliance with the 
provisions of the Act which necessarily 
means that the presumption can be raised 
only regarding the adoption which takes 
place after the enforcement of the Act. Post 
acknowledgment of the pre-Act adoption 
would not come in within the ambit of 
S. 16 and no presumption regarding its 
validity would be available.) •• A 1978 
Orissa 48 (49) : (1977) 2 Cut WR 858.)| 

(4) Where the alleged deed of adoption 
wae not signed by the person who was said 
to have given the child in adoption and also 
the alleged adoption was said to have been 
made before the Act came into force the 
presuiBptlon under S. 16 would not arise. 
The provisions of S. 18 are not retrospec¬ 
tive. 1979 All WC 564 (564) •• (1979) 81 Pun 
UR 505 (506). 

(5) Expression "effect of adoption" 
refers to all the legal consequences flowing 


from an adoption. A 1971 Guj 188 (199) : 
ILR (1970) Guj 791 (DB). 

(6) Where adoption deed was executed 
only by person taking in adoption, the pre¬ 
sumption under S. 16 is not available, A 1981 
Bom 240 (243). 

(7) Where a registered deed of adoption 
contained a recital that adoption ceremonies 
were performed according to caste custom 
and the adopted son was living with the 
adoptive mother and adoptive mother ap¬ 
plied for mutation to surrender property in 
favour of adopted son. Held that, the pre¬ 
sumption in favour of adoption was forti¬ 
fied by conduct of adoptive mother and 
other circumstances in the case. A 1980 Bom 
315 (320) : 1980 Mah LJ 494. (Overruled on 
another point in A 1981 Bom 115 (FB).) 

(8) Where there was adoption of married 
person and adoption deed was registered. 
But custom or usage permitting adoption of 
married person was not proved — No 
presumption regarding validity of adoption 
can be drawn. Adoption held invalid as con¬ 
trary to S. 10. 1981 URLT (NOC) 100 (All). 

(9) Sec. 16 is a rule of evidence only. It 
cannot be construed as a mandatory provi¬ 
sion requiring the execution and registration 
of an adoption deed. It would therefore be 
unreasonable to insist upon the production 
of an adoption deed as proof that the ap¬ 
plicant for admission to the Medical Col¬ 
lege was indeed adopted as Alleged by him. 
ILR (1973) Him Pra 1099 (1103, 1104) (DB). 

(10) Where the natural father has lent his 
signature to the document to which the 
adoptive parents are parties and they have 
made the document in favour of the adopted 
eon. there is sufficient compliance of the 
requirements of Section 16. (1971) 2 Cut WR 

36 (39). ^ ^ , 

(11) It is only after the document is sign¬ 
ed by the person giving as well as by the 
person taking the child in adoption, that 
the documenf has to be presented for re¬ 
gistration. Hence, the signature of the per¬ 
son presenting the document for registration 
cannot be re.garded as satisfying the re¬ 
quirement of Section 16. A 1975 Kant 79 
(80) : (1974) 2 Kant LJ 184. 

(12) The consent as to adoption of the 
giver and the taker is intended to be ex¬ 
pressed in a document. There is no scope 
for the same to be covered by two separate 
documents and more so when the docu¬ 
ments were executed independent of each 
other with a large time lag. A 1977 Orissa 
69 (72) : (1976) 2 Cut WR 846 (DB). 

(13) Where registered deed of adoption 
was not having the signatures of the 
person, if any. giving away the child in ad¬ 
option—Held that, provisions of S. 16 were 
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Section 16 — Note 1 (contd.) 
not fuUy, complied and presumption, under 
S, 16, relating to adoption cannot be avail¬ 
ed of. 1972 Cur LJ 89 (92) : 74 Pun LR 50. 

(14) A guardian can give an orphan in 
adoption only with the previous permission 
of the Court where the document of adop¬ 
tion was signed by guardian without ob¬ 
taining permission of the Court, no pre¬ 
sumption under S. 16 arises. 1976 (2) Cut 
WR 811 (814). 

(15) Held finding of lower appellate 
Court that adoption has not been establish¬ 
ed had to be reversed as it was contrary to 
law by reason of omission on part of ap¬ 
pellate Court to consider valuable corrobora¬ 
tion afforded by registered instrument of 
adoption in support of oral evidence. (1968) 
13 Law Rep 627 (631). 

(16) A alleged that he was taken in ad¬ 
option by B. that B was not keeping well 
and hence only actual giving and taking of 
the boy took place and the religious cere¬ 
monies were ^stponed. B died on 9-6-57 
and on 20-6-57 B's widow C completed all 
the ceremonies connected with adoption 
and also executed a registered deed of ad¬ 
option. Later A filed suit against B in which 
it was found that the registered deed did 
hot mention the fact of adoption of A by 
B nor did the plaint give any date of such 
adoption. Held that though presumption in 
favour of A being validly adopted by C in 
her right could be raised A could not claim 
any rights in the suit on the basis of his 
adoption by C after B’s death and hence 
the suit as brought must fail A 1964 Orissa 
160 (165) (DB). 

2. Presumption ~ Rebuttal. 

(1) The true effect of S. 16 seems to be 
that it calls upon the Court to accept the 
adoption unless it Is disproved. This pre¬ 
sumption is not a mere statutory presump¬ 
tion which can be rebutted in the ordinary 
manner of rebuttal, but the presumpUon 
has to be dislodged by disproof of. the fact. 
Mere raising doubts about adoption is not 
rebuttal. (1971) 1 Cut WR 784 : 37 Cut LT 
587 (590). 

(2) Under this provision the burden of 
proving the fact of adoption is on the person 
who disproves the adoption and not on the 
person who asserts adoption. 1981 All LJ 
NOC 58 : 1981 All WC 204 (206). 

(3) As by an adoption the natural line of 
succession Is disturbed, heavy onus lies on 
the party propounding an adoption. A 1977 
Orissa 69 (73) ; (1976) 2 Cut WR 846 (DB). 

(4) The propoimder of adoption has not 
to prove the same as in ordinary way where 
there is no document satisfying the re¬ 
quirements of S. 16. A 1979 Orissa 203 (206): 
(1979) 48 Cut LT 459 (DB). 

[See also 1980 UPLT NOC 13. (S. 16 raises 
rebuttable presumption of compliance with 
Act — It does not finally decide question 
of genuineness of adoption.! 

(5) The presumption to be raised under 
this section is only a rebuttable presump¬ 
tion. A 1973 PunJ 122 (123). 

(6) Burden Is on the other side to dis¬ 
lodge the presumption arising under S. 16 
by giving cogent evidence. A 1973 Orissa 3 
(5) (DB). 


(7) Where validity of adoption was chal¬ 
lenged on the ground that adoptee was 
over 15 years and married and plaintiff had 
not proved the custom permitting such ad¬ 
option but produced registered deed of ad¬ 
option, in such a case the Court shall pre¬ 
sume that adoption was valid and it is for 
defendant challenging validity to rebut pre¬ 
sumption. A 1982 Pun 282 (284) : 85 Pun LR 
23T* 

(8) Inability of witnesses to give exact 
time and date of adoption is no ground to 
hold plaintiffs’ failure to prove adoption 
(1979) 2 Mah LR 102 (103). 

(9) A recital in a registered adoption deed 
executed by a widow mentioning that the 
authority to adopt was given to the execu¬ 
tant by her husband in the presence of 
some relations and respectable persons was 
not sufficient proof by itself of authority 
when there were many discrepancies such 
as there was no direct evidence of such 
authority nor the names of the persons were 
given in the deed none of the attesting 
witnesses to the adoption deed was examin¬ 
ed. A 1981 All 274 (279). 


(10) Where the execution of registered 
deed of adoption is challenged on ground 
of fraud and undue influence, the burden of 
proving that the execution was vitiated by 
fraud and undue influence lies on the 
party challenging the document. A 1977 All 
441 (443) : 1977 All LJ 1017. 

(11) While proving the fact of adoption 
two eye witnesses deposed about the cere¬ 
mony and rites of adoption,. In such a case 
omission to examine natural father of 
person given in adoption would not affect 
the proof of adoption. A 1981 NOC 27 (All) 

(12) Material witness produced by the 
plaintiff to prove the fact of adoption de¬ 
posed that no ceremony took place at the 
time of adoption other witnesses produced 
spoke nothing about adoption, Held that 
presumption under S. 16 had been rebutted 
by disproof. (1977) 2 Cut WR 863 (866, 867). 

(13) Where the registered deed of adop¬ 
tion executed In accordance with law and 
recording the giving and taking of the child 
with all ceremonies was produced and it 
was proved by producing school leaving 
certificate of child as he was below 15 years 
of age at the time of adoption, the adop¬ 
tion was held valid. (1982) 1 Kant LJ 210 
(213 to 215) : 1982 Hindu LR 248 (DB). 

(14) Where It was proved that the wife of 
the adopter had not given consent to the 
adoption that the essential ceremonies of 
adoption took place some days after the 
deed of adoption, that the father of the ad¬ 
opted child did not sign the adoption deed 
it was held that the presumption in favour 
of adoption under the section was suc cess 
luUv rebutted. 1971 Sim LJ 298 (303) (HP). 

(15) A document executed not by natural 
lather but by adoptive father aclmowledg- 
Ing adoption or containing recitals regard¬ 
ing giving and taking in adoption Is not by 
Itself sufficient to constitute legal adoption 
in the absence of evidence about actnal 
giving and taking of the child, more so 
when the natural father is not a part^tp 
toe document. Therefore, no presumpt^ 
can be drawn under S. 16 as regards tp^ 
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17. Prohibition of certain payments.— (1) No person shall receive or 
agree to receive any payment or other reward in consideration of the adop¬ 
tion of any person, and no person shall make or give or agree to make or 
give to any other person any payment or reward the receipt of which is 
prohibited by this section. 

(2) If any person contravenes the provisions of sub-section (1). he shall 
be punishable with imprisonment which may extend to six months, or with 
fine, or with both. 

(3) No prosecution under this section shall be instituted without the pre¬ 
vious sanction of the State Government or an officer authorised by the State 
Government in this behalf. 

CHAPTER in 
MAINTENANCE 

18. Maintenance of wife.— (1) Subject to the provisions of this section, 
a Hindu wife, whether married before or after the commencement of this 
Act, shall be entitled to be maintained by her husband during her lifetime. 


Section 16 — Note 2 (contd.) 
ing in adoption by the natural father. A 
1982 Orissa 114 (116, 117) : (1982) 53 Cut 
LT 335 (DB). 

(16) Where a registered document re¬ 
cording factum of adoption Is produced in 
evidence the Court is bound to take the 
fact of adoption proved and the onus to 
disprove it shifts to the party challenging 
it 1975 Rev LR 136 (138) (Punj). 

(17) In the absence of plea in the 
written statement to the effect that the l^y 
could not be adopted as he was a married 

erson and was more than 15 years of age. 
eld that, it was presumed that the adop- 
tk)n was not challenged on those grounds. 
A 1982 Punj 282 : (1982) 85 Pun LR 237 

(242). 

(18) Section 16 prescribes that whenever 
any document registered under anv law for 
the time being in force is produced before 
any Court purporting to record an adop¬ 
tion made and is signed by the person giv¬ 
ing and the person taking the child in ad¬ 
option the Court shall presume that the ad¬ 
option, has been made unless and until it is 
disproved. A 1964 Orissa 136 (139) (DB). 

(19) Where the plaintiff is alleged to have 
executed three documents, adopting one of 
the defendants and gifting properties in 
favour of the others, and the plaintiff con¬ 
tended that she never understood the pur¬ 
port of the documents and was therefore 
not bound by them: 

Held, that under S. 18 the Court would 
presume that a valid adoption had been 
made, whenever a registered document 
purporting to record an adoption, was pro¬ 
duced before the Court, unless the plaintiff 
disproves it. However, the onus was on the 
defendants to prove that the documents 
were read over and explained to the plain¬ 
tiff and there was good faith In execution 
of documents. The defendants had proved 
ftot contents of the documents were bene¬ 
ficial to the plaintiff and the defendants 
and that the plaintiff had signed them after 
fully undendandlng the purport of the docu¬ 
ments. Hence, the Court would presunm 
tat th« conditions of S. 16 have been ful- 
and ^e documents were properly ez<« 


ecuted by the plaintiff. A 1967 Orissa 129 
(131, 132) : 33 Cut LT 710 (DB). 

(20) Where there is a registered document 
relating to adoption, the presumption shall 
be drawn in favour of adoption and it is 
then for the other side to disprove that no 
adoption has been made under the Act, 
(1968) 70 Punj LR 537 : ILR (1968) 2 Punj 
231. 

(21) Presumption under S. 16 can be 
drawn only if custom or usage is proved 
where married boy of 19 years age was ad¬ 
opted by a person and no custom or usage 
was proved — However in writ petition a 
precedent- was relied for proving custorn — 
The case was remanded. 1980 WLN (UC) 
185 (187) (DB) (Raj). 

Section 17 

(1) Though the section is intended to pro¬ 
hibit trading in children by offering them 
in adoption, there is nothing in the section 
which is susceptible of a construction that 
it does not prohibit a prospective adopted 
son from entering into an agreement with 
the adoptive father. 1978 Tax LR 2006 (2008)! 
116 ITR 930 (DB) (Andh Pra). 

(2) The words "no person" occurring in 
S. 17 (1) are verv wide and take in adop¬ 
tive mother as well. ILR 1976 Andh Pra 510 
(614) : 113 ITR 537. 

(3) Expression "effect of adoption" refers 
to all the legal consequences flowing from 
an adoption. A 1971 Guj 188 (199) ; ILR 
(1970) Guj 791. 

SECTION 18 — SYNOPSIS 

1. Scope. 

2. This section and S. 488, Criminal P. C. 

3. Right of wife to claim maintenance. 

4. Interim maintenance. 

5. Wife entitled to live separately. 

0. Grounds entitling wife to Uvc 

separately. 

(A) Sub-clause (a). 

(B) Sub-clause (b). 

W) Sub-clause (d). 

(D) Sub-clause (e>« 

7. Sub-section (3). 

1. Scope. 

(1) The Act provides merely that after It 
eomes into force a Hindu wife ahall be oi^ 
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(2) A Hindu wife shall be entitled to live separately from her husband 
without forfeiting her claim to maintenance,— 

(a) if he is guilty of desertion, that is to say, of abandoning her without 
reasonable cause and without her consent or against her wish, or of 
wilfully neglecting her; 

(b) if he has treated her with such cruelty as to cause a reasonable appre¬ 
hension in her mind that it will be harmful or injurious to live with 
her husband; 

(c) if he is suffering from a virulent form of leprosy; 

(d) if he has any other wife living. 

(e) if he keeps a concubine in the same house in which his wife is living 
or habitually resides with a concubine elsewhere; 

(f) if he has ceased to be a Hindu by conversion to another religion; 

(g) if there is any other cause justifying her living separately. 

(3) A Hindu wife shall not be entitled to separate residence and main¬ 
tenance from her husband if she is unchaste or ceases to be a Hindu by 
conversion to another religion. 


[Cf. Inheritance (Provision for Family 


Section 18 — Note 1 (contd.) 

titled to separate residence and maintenance 

in certain circumstances and that she will 

forfeit her right to separate residence and 

maintenance in certain other circumstances. 

A 1958 Punj 87 (93) ; ILR (1957) Punj 1859 

(FB). 

(2) The wife’s claim for separate main¬ 
tenance while living separately under 
.iustiflable circumstances is not against 
public policy in the present day society. A 
1980 Cal 244 (249) ; (1980) 1 Cal LJ 446. 

(3) The residence and maintenance en¬ 
visaged in Ss. 18 and 23 of this Act are 
quite different from the maintenance under 
S. 25 of Hindu Marriage Act. The object of 
S. 25 of the latter Act is to provide for 
maintenance even after dissolution of 
marriage. In these circumstances that sec¬ 
tion is wider in its scope and ambit than 
S. 18 of this Act. A 1973 Ker 273 (277) e 
1973 Ker LT 431 (DB). 

(4) Assuming that under S. 18 of this Act 
a right to claim maintenance is conferred 
only on a lawfully married Hindu wife, it 
does not follow that the provisions of 
another statute viz. S. 25 of Hindu Marriage 
Act, whereby parties to a Hindu marriage 
even other than lawfully wedded Hindu 
wife are granted rights of maintenance, 
would be inconsistent therewith. Moreover, 
it is not as if the wider construction of 
S. 25 of Hindu Marriage Act would render 
the provisions of S. 18 of this Act redun¬ 
dant. A 1976 Bombay 433 (437) : 1977 Mah 

144. 

(5) Section 18 does not affect adversely 
summary remedy \inder S. 24, Hindu Mar¬ 
riage Act. (1974) 76 Pun LR (D) 83 9 1974 
Rajdhanl LR 180. 

(6) A wife who has obtained a decree for 
conjugal rights on a refusal by the husband 
to keep her Is entitled to apply for grant of 
maintenance under S. 25 of Hindu Marriage 
Act without filing a suit for the same 
under S. 18 of this Act and the Court can 
in its discretion grant it. A 1972 Rai 313 
(314) t 1972 Raj LW 363. 


and Dependants) Act, 1975 (C. 63) (U.K.)], 


(7) A civil court has jurisdiction to 
entertain a suit for maintenance by a Hindu 
wife against her husband even after dis¬ 
missal of a petition by the latter for restitu¬ 
tion of conjugal rights. (1971) 1 Andh LT 
233 (244) : (1971) 1 An WR 282. 

(8) If the wife is held entitled to live 
separately and claim maintenance in the 
proceedings by husband for restitution of 
conjugal rights, it will amount to declara¬ 
tion of status or legal character within the 
meaning of S. 41 Evidence Act and binding 
on both the parties. (1975) 88 Mad LW 4453 

1977 Hindu LR 103 (107). 

(9) The legal grounds to resist an ap¬ 
plication for restitution of conjugal rights 
imder S. 9 of Hindu Marriage Act includes 
the grounds available for maintenance 
under S. 18 of this Act. These grounds are 
however not exhaustive. A 1981 Andh Pra- 
123 (124) : (1981) 1 Andh LT 68 (DB). 

(10) Claim for maintenance — No forum 
provided by this Act to file petition for 
maintenance — Forum provided under 
Hindu Marriage Act is only for filing peti¬ 
tions under that Act and by analogy cannot 
cover any other Act — Party then has to 
seek recourse under provisions of Civil 
P. C. which has jurisdiction to deal with 
such cases. (1978) 80 Pun LR 147 (148) 1 

1978 Hindu LR 570. 

[See also 1979 Srinagar LJ 37 (46) ; 1980 
Kash LJ 71. (Suit for maintenance — No 
forum prescribed by this Act — It should 
be filed in Civil Court.)] 

(11) The question as to the amount of 
maintenance is a question of fact and de¬ 
pends upon the gathering together of all 
facts of the situation. A 1959 Madh Fra 349 
(351). 

(12) There Is no prohibition to the grant¬ 
ing of maintenance prior to the suit there¬ 
for. However the conduct of parties should 
be looked into so as to ascertain whether 
the wife could also be held entitled to 
maintenance for any period prior to the 
suit. (1982) 1 Div Mat C 198 (200) (Madh 
Pra). 
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(13) Arrears ot maintenance — Arrears 
not demanded nor any notice served on 
hneband — Claim for arrears of mainten¬ 
ance cannor be rejected on such grounds. 
1981 Mah LJ 471 (480) : 1981 Hindu LR 676. 

(14) Not as a matter of law but as a 
matter of practice arrears of maintenance 
should not be allowed for more than a year 
backwards. (1973) 2 Malayan LJ 191 (191)- ^ 

[See also A 1975 Mad 202 (205. 206) : 88 
Mad LW 274. (Wife driven out by husband 
in 1950 — Suit for maintenance filed m 
1967 — Husband’s plea that claim for past 
maintenance was waived not successfully 
met by wife — Wife held was entitled to 
past maintenance only for one year prior 
to suit)! 

(15) The Hindu Adoptions and Mainte¬ 
nance Act is retrospective in operation to 
the extent that it applies to Pending htiga- 
tions. A 1959 Orissa 132 (134) pB) A 1958 
Andh Pra 582 (584) (DB) A 1958 Pat 613 
(616) (DB). 

[But see A 1958 Punj 87 (93) : ILR (1957) 
PunJ 1859 (FB) ** A 1962 Onssa 50 (51) - 
(1961) 3 Orissa JD 273 (DB).l 

(16) Under S. 18 (1), once the relaHonehip 

of husband and wife is established the wife 
gets maintenance as a matter ^ 

is only u/s. 18 (3) that the said 

tion is completely extinguished. A 1908 Cal 

305 (307). c o<j 

(17) Section 18 must be read wUh S 2 d 
which vests the Court with a 

tion in the matter of fixing the Quantum of 
maintenance. A 1962 Andh Pra { 

442) : ILR (1963) Andh Pra 795 (DB). 

(18) Maintenance ordered should neither 
be that much as would keep /he wife m 
luxury nor in penury. A 1971 Onssa 295 
(298) : (1971) 1 Cut WR 543. 

(19) Claim for substantive maintenance at 

higher rate than what was awarded pen¬ 
dente Ute under Hindu Marriage Act cann^ 
be defeated merely because the 
maintenance was not challen^d bythe wife 
till the disposal of the ® 

under^the Hindu Marnage Act. ILR (1978» 

Bom 127 : 1976 Mah LJ 512 (DB). 

/20) Held, that the decree for mainten¬ 
ance should be passed the 

when the Act was published in the 

GoTette of India, and not for the period 
prweding that date. In view of ^^e conclu- 

that the plaintiff am ip ^f 

get maintenance under S. 2 of the Act 19 o 
iQdft hpr claim for maintenance up to 22nd 
1966, could not be decreea^ After 
that date, however, since the parties were 
Mverned by Act 78 of 1956, the claim of 
ttie plaintiff must be decre^ from 22-12- 
1956. A 1958 Pat 613 (616) (DB). 

(21) Where the second marriage Wkes 
place within two years of 

Sie husband cannot put ® 

the wife was not entitled to plead S. 18 In 
bar of the netltion for judicial separation 
W fOT (^orc^ A 1963 Andh Pra 323 (324) : 

11662) 2 Andh WR 452 (DB). 

(22) While passing a decree for Judicial 

separation the Court has power to grant an 
under Ss. 18 (1) and 2 of the Act 


restraining the husband from entering the 
matrimonial homo as such home is "mainte¬ 
nance” under the Act. (1978) 80 Bom LR 384 
(390). 

2. This section and Sec. 488 Criminal F. C> 

(1) Section 4 (b) of the Act does not make 
S. 488, Cr. P. C. inapplicable to a Hindu 
wife and it does not preclude a proceeding 
for maintenance instituted under it by her 
against her husband. 1968 All WR (HC) 496; 
1968 All LJ 756 *• A 1963 All 355 (356) : 
1963 (2) Cri LJ 117. (Jurisdiction of Crimi¬ 
nal Court not excluded by virtue of Sec¬ 
tions 4 and 18, Hindu Adoptions and 
Maintenance Act.) 

(2) If a petitioner on the date of 
marriage with the claimant woman has al¬ 
ready a legally wedded wife, his marriage 
with the claimant will be void u/s. 11 of 
Hindu Marriage Act. A claim under S. 488 
Criminal Procedure Code by the woman 
can be made only if she is the legally 
wedded wife of the person from whom she 
claims maintenance. Such claim has noth¬ 
ing to do with personal law. Further, 
personal law on maintenance has been 
changed by the Hindu Adoptions and 
Maintenance Act. 1956 which does not con¬ 
tain any provision entitling a woman to 
claim maintenance. As such the claimant 
will not be entitled to maintenance u/s. 488. 
A 1967 Pat 277 (279, 280) ; 1967 Cr LJ 1176 
(DB). 

(3) Provisions of S. 488. Criminal P. C. 
are independent of personnl law of parties 
and are not governed by Hindu Adoptions 
and Maintenance Act. A 1968 Pat 139 (141). 
1968 Cri LJ 530 ! 1968 BLJR 650. 


(4) Circumstances entitling wife to live 
separately and claim maintenance under 
personal law have to be taken into con¬ 
sideration under S. 488. Cr. P. C. ^ L' 
entitled to live separately under S. 18 (2) or 
the Act — Wife wilfully neglected by 
husband — Sufficient ground for wife to re¬ 
fuse to live with husband — 
maintenance under S. 488, Cr. P. C valid. 
1968 Pat LJR 213 (214). 

(5) Right of wife to claim maintenance 
under S. 488, Criminal P. C. — Provisions 
of Ss. 24 and 25, Hindu Marriage Act or 
S, 18. Hindu Adoptions and Maintenance 
Act do not stand in the way of Magistrate 
granting relief under S. 488. 1963 Cur LJ 
561 (567) (Punj). 

3. Right of wife to claim maintenance. 

(1) Under the Hindu Law, the husband is 
under the legal obligation to maintain his 
wife. This obligation is personal m nature 
and arises from the very existence of the 
relationship between the parties. This opli- 
eation continues even under the new Act. 
The onus is on the husband to plead and 
prove that she is not entitled to mainte¬ 
nance. A 1964 Orissa 75 (78, 79) (DB) A 
1962 Andh Pra 439 (440) : ILR (1963) Andh 
Pra 795 (DB) •• A I960 Madh Pra 245 (246); 
1960 Cri LJ 1096 : 1960 MPLJ 817- 

fSee also (1958) 60 Punj LR 433 (437). (Ac¬ 
cording to Hindu law the maintenance of 
one’s aged parents, wife and minor sons are 
matters of personal obligation arising from 
the very existence of relationship and are 
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quite independent of the possession of any 
property whether ancestral or acquired.) *• 
1977 Tax LR nil (1116) : (1978) 1 Andh WR 
179 (DB) •• (1977) 3 UCR (Bom) 103 (118). 
** (1981) 1 Cal LJ 372 (386). (The liability of 
maintenance under S. 18 is a personal one 
but may be enforced against the estate in 
the hands of heirs and such liability will 
be proportional to the estate inherited.) •• 
1980 Tax LR NOC 71 : 123 ITR 54 (Andh 
Pra). (A wife of karta of H. U. F. has a 
right of maintenance from the income of 
H. U. F. property.) •• (1976) 78 Bom 

LR 539 (542). (Hindu husband member 

of joint family — Wife awarded 
maintenance and declared entitled to live 
separately — Maintenance can be made 
charge under S. 100 T. P. Act on joint pro¬ 
perty even if husband has undivided 
interest therein — S. 4 of this Act is no 
bar.] 

(2) Wife’s right to maintenance — False 
accusation by wife that her husband 
married second wife does not disentitle her 
for maintenance — It may amount to legal 
cruelty, ground for judicial separation but 
would not forfeit her right to maintenance. 

1976 Cri LJ 1240 (1241) ; (1974) 2 APLJ (HC) 
351. 

(3) Once the wife is entitled under Sec¬ 
tion 18 (2) to separate maintenance she 
would not forfeit the right to maintenance 
if she did not speak against her husband or 
defamed him. (1980) 82 Pun LR (Delhi) 33 
(34). 

(4) So long as the husband Is alive, a 
wife is not "dependent” within the mean¬ 
ing of S. 21. During the existence of her 
husband the wife’s right to be maintained 
is proclaimed and preserved under S. 18 (1). 

1977 Tax LR 1111 (1116) : (1978) 1 Andh WR 
179 (DB). 

(5) Under S. 18 (1) once the relationship 

of husband and wife Is established the wife 
can get maintenance as a matter of course. 
It is only under S. 18 (3) that the said 

obligation is completely extinguished. A 
1968 Cal 305 (307). 

(6) The fact that the wife has been living 
apart for a number of years and that she 
can earn for herself are not lustlflable 
grounds for disallowing maintenance. It Is 
the primary duty of the husband to main¬ 
tain his wife and that duty was recognised 
even in the ancient texts of the Hindu law 
givers. A 1959 Madh Pra 349 350). 

rsee also 1977 Cri LJ 1657 (1660, 1661) : 

1978 Mat* LR 59 (Gauhati). (Illiterate wife 
living apart for a short time without mutual 
consent — Husband contracting second 
marriage — Husband neglecting to maintain 
first wife, though having sufficient means 
•- Wife, held, entitled to maintenance both 
under S. 18 (2) and S. 488 Criminal P. C. 
(1898) and contributory negligence on wife’s 
part even if proved would not defeat her 
statutory right.)] 

(7) A resumption of cohabitation with 
the husband would generally be sufficient 
to render ineffective a decree for separate 
maintenance obtained by the wife against 
her husband as the very basis of the decree 


c^ses to exist and it is not necessary to 
show further that the cause which render¬ 
ed such a decree necessary has also been 
removed. (1958) 2 MLJ 82 (84) : 71 Mad LW 
287 : 1958 Mad WN 274 •• A 1961 Mad 380 
(382) : (1961) 2 Mad LJ 94 (DB). 

fSee however (1968) 2 Andh WR 606 (613) 
(DB).] 


(8) Maintenance — Charge claimed by 
Hindu wife against some property transfer¬ 
red by her husband — It will be unreason- 
able to create a charge over properties far 
out of proportion to the quantum of main¬ 
tenance decreed In favour of wife and it is 
but equitable In the first instance that the 
wife should be made to pursue properties 
still in the hands of her husband and it is 
only when it is necessary for her to do so, 
that she be permitted to proceed against 
transferred properties. A 1987 Mad 457 (459)3 
(1966) 2 Mad LJ 579. 


(9) Effect of S. 39, T. P. Act Is that 1* 
alienation is made of husband’s property 
with notice of right of wife to maintenance, 
alienation will not affecf: her right in any 
way. A 1967 Mad 457 (458, 459) : (1986) 2 
Mad LJ 579. 


(10) Where In a suit by wife for mainte¬ 
nance and for declaring it a charge on 
husband’s share in family properties the 
husband had admitted the allegation that 
he was suffering from a virulent type of 
leprosy (a ground for maintenance) he could 
not challenge the proceedings as collusive 
imder S. 52 of Transfer of Propel Act, 
Hence, the ccxnposltion of trust deed In 
favour of his creditors by the husband dur¬ 
ing pendency of procee<^gs would be sub¬ 
ject to the charge created by the mainten¬ 
ance decree in favour of wife. A 1971 Mad 
371 : (1971) 1 Mad LJ 65. 

(11) Where It is established that a 
husband is maintaining his wife out of his 
income and that both are living together 
the maintenance of the wife cannot be 
made as a charge on the property of the 
husband who has sold It for consideration. 
The right of a wife to be maintained is a 
personal right and neither S. 28 of this Act 
nor Ss. 39 and 100 of the T. P. Act are at¬ 
tracted. A 1973 Orissa 196 (197) i (1973) 1 
Cut WR 448. 

4 . Interim maintenance. 

(1) The right of a wife to claim main« 

tenance flows from S. 18. If there is a 
general right to claim maintenance It fol¬ 
lows that, also during the pendency of the 
suit she has a right to claim maintenance. 
There is a right to claim maintenance be¬ 
cause she is the wife. Secondly, the right to 
claim maintenance is being asserted in the 
suit and thirdly there Is a right to claim 
maintenance till the suit is determined and 
follow^ by decree. A 1988 Cal 567 (570) 

(DB). 

(2) A bare allegation of imchastity would 
not stand In the way of granting interim 
maintenance. A 1968 Cal 305 (307). 

(3) The reason why there is no special 
pro\dsion for payment of interim raataten- 
ance under the Hindu Adoptions and 
tenance Act when in respect of similar omtf 
statutes there are such provisions, la that tni5 
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Seotlon 18 — Note 4 (contd.) 

Act of 1956 deals with cases of maintenance 
^here the marriage subsists and con¬ 
sequently the obligation of the husband to 
maintain remains all throughout and as 
such the Court by virtue of S. 18 of the 
said Act of 1958 has power to grant interim 
maintenance in a suit filed by the wife 
against the husband in appropriate cases. A 
1968 Cal SOS (307, 308). 

(4) The power of the Court to grant 
maintenance is attracted with reference to 
the Hindu Adoptions and Maintenance Act, 
1956 as also the general provisions in Hindu 
Law. It does not flow from S. 151, C. P. C. 
(1908). S. 151 confers powers on the Court to 
make order in relation to administration of 
justice and the Court has always inherent 
power to make such orders. As the order 
for interim maintenance is made in a suit 
with reference to the provisions of Hindu 
Law and provisions d 1956 Statute and 
not under S. 151, it cannot have the effect 
of conferring any substantive right of main¬ 
tenance. A 1968 Cal 567 (571) (DB). (A 1968 
ci 305 Impliedly Overruled.) *• 1970 Cur 
LJ 848 ‘(649) (DB) (Punj). (Where the par¬ 
ties were married and no plea had been 
raised that the wife had become unchaste, 
it could not be said that the order of the 
trial court granting interim maintenance in 
a suit for maintenance would be without 
jurisdiction.) 

rsee also A 1977 Orissa 98 (98, 99) t 

(1976) 2 Cut WR 939 •• (1977) Hindu LR 543 
1543) (Punj) •• A 1972 Andh Pra 62 : (1971) 

2 APLJ 330. (Neither Section 151. Civil P. 
nor S. 18 of the Act authorise the award 
of Interim maintenance when in a suit the 
very right to maintenance is in contest.) | 

[See however A 1980 Pat 67 (69) : 1979 
BBCJ (HC) 510 *• A 1975 Kant 17 (18) t 

(1975) 1 Kant LJ 87 *• A 1973 Mad 369 
(371) : (1973) 1 Mad LJ 383. (In a suit by 
a wile against her husband for separate 
residence and maintenance under S. 18 of 
the Act, where the relationship between 
the parties is admitted but the claim is con¬ 
tested by the husband, the Court has juris¬ 
diction to grant- interim maintenance not¬ 
withstanding the absence of a specific pro- 
rision In the Act.)l 

(5) Application lor permission to sue In 
forma pauperis pending — Grant of antlci- 
patoi^ relief In shape of interim mainte¬ 
nance even by Invoking inherent powers 
held, unjustified. 1977 Hindu LB 268 (Punj). 

[See however ILR (1975) 1 Delhi 811. (An 
application for grant of interim mainte¬ 
nance during the pendency of a pauper ap¬ 
plication is an application for an interlocu¬ 
tory order and, therefore, S. 94 (e) of Civil 
P. C. applies. There are no restrictions in 
the Code regarding the passing of such In¬ 
terlocutory orders. The same provisions of 
law apply to the pauper applications as ap¬ 
ply to suits and hence order of Interim 
maintenance can be passed pending pauper 
application,)! 

(0) 'Ae Court can pass an order grant- 
Ing vli^rlm malhtenance to the wife while 
the suit for arrears of maintenance and 
Xuture Instituted by her is 


pending when the wife succeeds in establish¬ 
ing a prima facie case with overwhelming 
documentary evidence in the handwriting 
of the husband describing or addressing her 
to be wife. A 1968 Cal 405 (406) : 73 Cal 

WN 78 (DB) •* A 1975 Cal 260 (262) : 79 

Cal WN 332. 

(7) Even during the pendency of the pro¬ 
ceedings instituted by the wife under this 
section, she can claim interim maintenance 
imder S. 24 of the Hindu Marriage Act 
(1955) in the proceeding under S. 9 of that 
Act instituted by her husband. S. 10 of the 
Civil P. C. has no application in such a case. 
A 1973 Andh Pra 31 (32. 33) : (1972) 1 Andh 
LT 242, 

[See also 1979 Kash LJ 149 : 1979 Hindu 
LR 387 (390) ** 1978 Raidhani LR 581 : 
1978 Hindu LR 666. (Section 20 of this Act 
does not lay down any condition whatso¬ 
ever and the moment minority and the rela¬ 
tionship are admitted the right to main¬ 
tenance flows as also the ancilHary right to 
interim maintenance even if the mother is 
living separate from his father.) •* (1972) 
74 Pun LR 850. (Though there is no specific 
provision under the Act. Court has jurisdic¬ 
tion to grant interim maintenance under its 
inherent powers, if it Is proved that she is 
not possessed of any means and husband 
can well afford to pay.)! 

(8) If there is a prima facie case and if 
the Court is of opinion that the plaintiff is 
entitled to interim relief the plaintiff may 
be gven such relief. That is not deciding 
the whole case. The relief asked for in the 
suit has yet to be determined and decided. 
Interlocutory opinions do not bind the 1 ‘ial 
Court. A 1968 Cal 567 (571) (DB). 

(9) Grant of interim maintenance — 
Prayer for the same being charged on im¬ 
movable property outside the jurisdiction of 
the Ctourt — Court has no power to pass 
any interim order. A 1968 Cal 305 (309). 

(10) If a claim for maintenance is denied 
that would not take away the jurisdiction 
of the Court to make interim orders in a 
suit for maintenance. The jurisdiction of 
the Court does not depend on the denial of 
a case by the defendant. It is one thing to 
say that the Court declines to make an 
order in a case where facts are disputed 
and quite another thing to say that the 
Court has no jurisdiction to make an order 
because the claim is contested. A 1968 Cal 
567 (569) (DB). 

$. Wife entitled to live separately, 

(1) A Hindu wife whose husband has mar¬ 
ried a second wife is entitled under Sec¬ 
tion 18 (2) (d) to maintenance, though she 
is living separately and to separate resi¬ 
dence from the date on which the Act came 
into force, i. e., 25th December, 1956. A 1959 
Orissa 132 (134). 

(2) Under Section 18 (2) the second wife 
has a right to live separately from the hus¬ 
band by reason of the fact that he had 
already another wife living. If the law en¬ 
titles the wife to live separately from her 
husband, if he has another wife living, it is 
obvious that it woidd be reasonable for the 
wife to so live separately. Where the second 
wife has a statutory right to live separately, 
toe existence of t^t right will also nega- 
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Section 18 — Note 5 (contd.) 
tive the husband’s contention tha<- there was 
wilful neglect of husband by the second 
wife. A 19B5 Mys 299 (300) (DB). 

(3) In the case of Hindus, merely on the 
proof of the husband taking a second wife, 
the other wife will be entitled to live sepa¬ 
rately from her husband without forfeiting 
her claim to maintenance, if, as provided 
under S. 18 (3) she is not unchaste and 
does not cease to be a Hindu by conversion 
to another religion. Therefore, her living 
separately from her husband, under the 
above circumstances would, be a just 
ground to get maintenance from her hus¬ 
band. (1970) 36 Cut LT 1083 (1086, 1087). 

(4) Right to live separately from hus¬ 
band under — Is not same as a right of 
judicial separation under Section 10 (2) of 
Hindu Marriage Act (1955). A 1970 All 102 
(106) : 1969 All LJ 9 (DB). 

(5) Application by wife for judicial sepa¬ 
ration. and for permanent injunction 
against husband from entering her resid¬ 
ence — Maintenance includes provision for 
residence — Court finding that husband 
was abusive and drunkard — Court, held, 
has power to grant injunction against hus¬ 
band under S. 18. 1977 Mah LJ 661 : 1978 
Mat LR 44. 

(6) Maintenance and separate residence — 
More drinking habit of husband is not suffi¬ 
cient to sustain claim in the absence of evi¬ 
dence of ill-treatment or cruelty. ’A 1975 
Orissa 180 (182 to 184) : 1975 Hindu LR 502. 

(7) Wife living separately before Act 
came into force — Right to maintenance 
not forfeited but suspended — Question of 
revival of right does not arise on Act com¬ 
ing into force. A 1965 Manipur 10 (13, 14) •• 
A 1958 Andh Pra 582 (585) (DB). 

(8) Where the happening of an event 
creating a right in the wife to live separa¬ 
tely from her husband may also create a 
cause of action for a claim for maintenance, 
the place where that event happens is not 
the only place where such cause of action 
arises. The place where the marriage was 
solemnized is the place in which the pri¬ 
mary cause of action arises, and if there is 
a subsequent accrual of the rUht to sepa¬ 
rate residence, the accrual of ' that right 
does not divest the plaintiff of her right to 
bring a suit for maintenance in the coyrt 
having jurisdiction over the area in which 
the marriage was solemnized. There is 
nothing in sub-section (2) of Section 18 
which justifies a contrary view. All that 
that sub-section provides is that the right 
to maintenance created by sub-sec. (1) is not 
destroyed if the separate residence of the 
wife is attributable to any of the seven 
reasons set out in that sub-section. (1963) 1 
Mys LJ 223. 

(9) Refusal by wife to live with husband 
who has another wife living — She is not 
deserter. A 1970 Mys 59 (59) : (1969) 2 Mys 
LJ 332. 

(10) Second marriage by husband — 
Right of first wife to claim separate main¬ 
tenance — It Is no desertion by wife with¬ 
out reasonable cause — Husband cannot 
claim judicial separation on such ground. 


A 1963 Andh Pra 323 (324) : (1962) 2 ASftdK 
WR 452 (DB). 

(11) Desertion — De facto separation of 
husband due to exigencies of his employ¬ 
ment — Not sufficient to attract S. 18 (2) 
(a). A 1974 Ker 124 (128) : 1974 Ker LT 889 
(DB). 

(12) Where upon a clear finding that the 
husband deserted the wife a decree for 
judicial separation was passed in favour of 
the wife and that decree has become final 
it is no ground to refuse an order for main¬ 
tenance to the wife because she has not 
been able to prove desertion within the 
meaning of Section 18 (2) (a). A 19S9 Madh 
Pra 349 (350). 

(13) The expression "any other cause" in 
Section 18 (2) (a) and (g) accords in its 
generality with the expression reasonable 
excuse. Hence these expressions are wide 
enough to include such conduct of husband 
as would be less serious than a matrimonial 
offence or a ground for judicial separation 
or divorce and yet would be such as to jus¬ 
tify wife in living separately from her hus¬ 
band without verifying her claim to main¬ 
tenance. ILR (1970) 1 Delhi 21. 

fReversed on another point in A 1971 
Delhi 294.1 

(14) Where a decree for judicial separa¬ 
tion is granted to the wife on the ground of 
desertion by the husband the fact that 
the husband made an offer to take 
her back during the proceeding or In 
appeal is no justification for reducing the 
amount of maintenance to the wife much 
less denjdng it totally. A 1959 Madh Pra 349 
(351). 

(15) Where a wife is wilfully neglected 
by the husband that can be a just ground 
and sufficient reason for the wife to refuse 
to live with the husband because of the 
provisions of Section 18 (2). 1968 Pat LJR 
213 (215) (HC). 

(16) Desertion of wife by husband start¬ 
ing in 1955 — Suit by wife for past and 
future maintenance filed in 1965 is within 
time by application of old Limitation Act 
(1908). Art. 128. (1976) 78 Bom LR 539 (543)J 
1976 Mah LJ 790 : 1977 Hindu LR 158. 

(B) Sub-clause (b). 

(17) Cruelty to justify a wife to live apart 
from her husband can take diverse forms. 
Merely not providing sufficient comforts or 
amenities or even not showing affection may 
not amount to cruelty. A 1965 Mad 88 (90) I 


n Mad I.W 497. 

(18) Wife cruelly treated by husband ^ 
flusband remarrying and IMng with an- 
)ther wife — First wife held had a right to 
)e maintained by the husband. A 1963 AU 
164 (568)': 1983 All LJ 658. 

(19) Section 18 (2) (b) does not recognw 
my distinction between allegation of adul- 
;ery with named person and general allega- 
ion of adultery — In case of accusation oB 
ididtery with named persons, it Is nece^ry 
o further prove effects of such accuMti^ 
)n mental or physical health of wif e. A 19W 
\ndh Pra 289 (291) : (1966) 1 An^ WR W 
Court errs in granting relief to wife imder 
Section 18 (2) (b) merely because 

las made unfounded allegations of adulierj. 
vith named persons against wife.) 
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Section 18 — Note 5 (contd.) 

(20) Cruelty — Imputation by husband of 
unchastlty of wife not proved — Wife en- 
tlUed to live separately and claim main¬ 
tenance — The law does not expect the wife 
to wait till such time as the mental agony 
results In bodily or mental injury which 
Can be proved as fact. (1974) 1 Cut WR 307. 

(21) Legal conception of cr*uelty com¬ 
prises of two distinct elements and in order 
to succeed the wife must prove both. She 
must firstly prove the illtreatment com¬ 
plained of and secondly the result and 
danger of apprehension thereof. A 1966 
AncUi Pra 289 (291) : (1966) 1 Andh WR 346. 

(22) Section neither makes reference to 
wilful cruelty nor to any cohabitation — 
What plaintiff has to establish is act of 
cruelty by husband such as would cause 
reasonable apprehension that it would be 
harmful or injurious for her to live with 
her husband. ILR (1963) Mys 898 (898). 


(23) In order that cruelty may be a 
ground for claiming separate maintenance 
H must be of such a nature as to ca^ 
reasonable apprehension in the mind , of the 
wife that it would be harmful or injurious 
for her to live with her husband. The ques¬ 
tion whether an unfounded allegation of im- 
potency amounts to legal cruelty so as to 
justify a claim for separate maintenance, 
would involve consideration of question of 
fact viz., whether in those circumstances a 
reasonable apprehension would be created 
in the mind of the wife that it would he 
injurious or unsafe to live with her husband. 
A 1975 Andh Pra 3 (7, 8) a (1974) 1 Andh 
LT 245 (DB). 


(24) When cruelty bv others which the 
husband is unable to control or avoid can 
reasonably be brought within Clause (g)> it 
may not be necessary either from the point 
of view of the husband or from the point of 
view of the wife to read more Into clause 
(b) than its express language indicates 
(1997) 1967-1 Mys LJ 500 : 10 Law Rep 355 
(357). 


(25) Husband’s conduct causing disgrace 
to wife and subjecting her to annoy^e 
and indignity amounts to legal cruelty• it 
is no answer to a charge of cruelty levelled 
by the wife to say that it was not the hus¬ 
band himself but his mother who had trw^ 
ed her with cruelty. A 1971 Orissa 295 (296, 

297). 


(26) Although sub-clause (g) of Sec. 18 {2) 
Is to be read ejusdem generis it cannot be 
denied that the husband’s conduct 
short of cruelty required under Sej^on 18 
(2) (b) can some times well justify the wife 
living separately from the husband ^d 
claiming maintenance from him. A 1963 
Madh Pra 5 (6) : 1962 MPLJ 987 (DB). 


(C) Sub-clause (d). 

(27) The effect of Hindu Married Women’s 
Right to Separate Residence and Mainten¬ 
ance Act as also Hindu Adoptions and Main* 
tenanM Act is that a wife is entitled to 


claim separate residence and maintenaace 
from her husband if he should marry again. 
A 1963 Andh Pra 323 (324) : (1962) 2 Andh 
WR 152 (DB). 

(28) While in a case under S. 494 of the 
Penal Code, the second marriage during the 
subsistence of the first one must be estab¬ 
lished strictly in accordance with the provi¬ 
sions of law, the considerations in a case 
or suit for maintenance are quite different. 
1982 Cri LJ 1567 (1568) (Orissa). 

(29) Where during the pendency of appeal 
against the dismissal of a suit by a wife for 
recovery of rnaintenance, the Hindu Adop¬ 
tions and Maintenance Act was passed the 
wife could invoke the provisions of Sec. 18 
(2) (d) of the Act for claiming maintenance 
on the ground that her husband’s first wife 
was living although this right was not avail¬ 
able to her at the time of the instiiution of 
the suit. A 1958 Andh Pra 582 (584) (DB) 

A 1962 Andh Pra 371 (371, 372) : (1962) 1 

Andh WR 180 (DB) •• A 1960 All 601 (601): 
1960 All WR (HC) 178 (DB). 

(30) A wife whose husband had taken a 
second wife before the commencement of 
the Act is not entitled to claim any sepa¬ 
rate maintenance till the passing of the 
Hindu Adoptions and Maintenance Act 
(1956) under which she will be entitled to 
separate maintenance from the date of the 
commencement of that Act as Section 18 (2) 
thereof is retrospective in operation. A 1960 
Mys 299 (300. 304) (DB) •* A 1965 Mad 139 
(141, 142) : (1965) 1 Mad LJ 122 (DB). 

(31) Hindu wife — Her right to separate 

residence and maintenance — Such right is 
given to wife whose husband has any other 
wife living. A 1963 Andh Pra 270 (277) : 

(1963) 1 Andh WR 1 (FB) •* (1970) Cri LJ 
775 (778) (Andh Pra) ; (1969) 2 Andh WR 
326 •• A 1967 C^al 603 (607) •* A 1959 Madh 
Pra 245 (246) (DB). (For the purposes of 
this Act, the date of the second marriage is 
immaterial.) 

(32) Where the wife who had left her 
husband prior to the Act was not- entitled 
to claim to be maintained separately but 
gets such right under Section 18 (2) (d) on 
the ground that her husband has his first 
wife living the maintenance can be claimed 
only from the date the Act took effect and 
not from the date the wife chose to live 
separately from the husband. A 1958 Andh 
Pra 582 (585) (DB). 

(33) The words ’any other wife living' in 
Clause (d) of Section 18 (2) of the Act must 
be given their ordinary meaning. They are 
words of wide connotation and include 
wives except the one claiming relief and 
cannot: be limited to any particular wife. 
They do not contemplate any preference to 
the first wife. The only condition for any 
of the wives calling in aid of that section is 
that there should be another living wife. A 
1958 Andh Pra 582 (585) (DB). 

fBut see A 1965 Mad 139 (141, 142) 3 

(1965) 1 Mad LJ 122 (DB).] 

(34) Even if not in express terms, the 
words ’wife living’ by necessary intendment 


**A’* in the citations stands fan- AIR 
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19. Maintenance of widowed daughter-in-law— ( 1 ) A Hindu wife, whe- 
ther niamed before or after the commencement of this Act, shall be entitl¬ 
ed to be mamtamed after the death of her husband by her father-in-law: 

Provided and to the extent that she is unable to maintain herself out 

of her own eammgs or other property or, where she has no property of her 
own, IS unable to obtain maintenance— 


(a) from the estate of her husband or her father or mother, or 

(b) from her son or daughter, if any, or his or her estate. 


Section 18 — Note 5 (contd.) 

show that the Legislature intended this 

clause to be of a declaratory character and 

not merely remedial. A 1958 Pat 613 (616) 

(Db). 

(35) Claim of maintenance from husband 
— Claim based on fact of second marriage 
by husband — *If he marries again’ — 
Clause (4) is not retrospective — It applies 
to case of fresh marriage performed after 
commencement of Act. A 1963 Andh Pra 270 
(277) : (1963) 1 Andh WR 1 (FB). (Case 
under Hindu Women’s Right to Separate 
Residence Act (1946).) 

(36) A Hindu married woman is entitled 

to separate residence and maintenance from 
the husband under the Act where the second 
wife is alive and it is not necessary that she 
should also have been or be living with the 
husband. The word "living” in Clause (d) 
of sub-s. ( 2 ) of the section means "alive” and 
not living with him. A 1960 All 601 (601. 

602) : 1960 All WR (HC) 178 (DB). •* 1981 
Mah LJ 471 (479) : 1981 Hindu LR 676 (DB). 

^37) Section 18 (2) obviously refers to 
c^es of a wife who has been validly mar¬ 
ried ~ Obiter. A 1966 Mad 394 (397) : 

(1966) 1 Mad U 529 ** A 1970 Mys 157 
(159). (B was first end C was second wife of 
one A — B’s claim of separate maintenance 
from A will accrue to her only if second 
marriage between A and C was valid one.) 

I See however A 1976 Andh Pra 43 : (1975) 
2 APLJ 87. (Second wife married while first 
wife was living, would be entitled to main¬ 
tenance. The words "Hindu wife” in S. 18 
cannot be interpreted to mean a wife whose 
marriage is valid according to provi¬ 
sions of the Hindu Marriage Act. Such an 
interpretation would render the provisions 
of s. 18 of the Hindu Adoptions 2 md Main¬ 
tenance Act otiose. The 'Hindu wife* con¬ 
templated by S. 18 means a Hindu wife 
whose marriage is solemnised, though void 
under the Hindu Marriage Act.)l 

(38) Suit by wife for maintenance against 
husband — Wife alleging that husband mar¬ 
ried second wife after coming into force 
of Madras Hindu Bigamy Prevention 
and Divorce Act (1949) and second mar¬ 
riage was void under S. 4 (1) thereof — 
Husband allei^ng that second marriage took 
place before Madras Act and was valid — 
Wife can base her claim under Section 18 
( 2 ) (d) on ground that husband had another 
wife living. A 1975 Mad 202 (202 to 205) i 
1975 Hindu LR 367 (DB). 

(D) Sub-clause (e). 

(39) The expression 'shall cease to have 
effect’ in Section 4 (a) of the Hindu Ad¬ 
options and Maintenance Act, 1956 could 
only mean that it shall cease to be in force. 


in other words any text, rule or interpreta¬ 
tions of Hindu law etc, in operation before 
the commencement of the Act would no 
longer govern the matters for which pro- 
^sion was made in the Act It has not 
the effect of curtailing the vested rights. 
Consequently, a right of maintenance which 
a concubme had acquired against the estate 
Of her deceased paramour prior to the Act 
“ nullified by the A^ since Secs. 4 
leave the estates of Hindus whose 
death occurred before the Act unaffected. 

^31 (134) : (1960) 2 Andh 
WR 352 (FB). (A 1959 Andh Pra 269, Over¬ 
ruled.) 


(40) The whole phrase "habltuallv resides 
with a concubine elsewhere” under S. 18 
(2) (e) is indicative of a customary behaviour 
of a married man, though he might not 
have changed his ordinary place of resi¬ 
dence. His course of conduct spread over a 
period, his mental atti^de in visiting the 
place of concubine, his assertions, his invol¬ 
vement with such other woman, ^ould all 
enter the ken of consideration to find out 
whether he habitually resides with such a 
keep or not. By the term 'habitually re¬ 
sides” the emphasis is on the "habit” and 
not on "residence”. If he brings the mistress 
in his house where his wife is living, the 
finst part in full force applies but where he 
does not bring such a mistress and keeps 
her outside, the second part should always 
apply. A 1975 Bom 115 (118, 119) : 1976 

Hindu LR 249. 

7. Sub-seetlon (3). 

(1) Child born during pendency of suit 
for maintenance — Mere assertion as to 
non-access not sufficient — Right of main¬ 
tenance held not forfeited on ground of un¬ 
chastity. A 1969 Mys 17 (19) : (1968) 2 My* 
LJ 39. 

(2) A wife’s adultery though forfeits her 
right of maintenance does not affect court’s 
discretion to make an order for mainten¬ 
ance with respect to children. (1973) 2 
Malayan LJ 133 (133). 


Section 19 


(1) Section governs rights of widowed 
daughter-in-law to maintenance after its 
enactment. A 1969 SC 1118 (liZl), 

(2) The widowed daughter-in-law can 
only look to the ancestral property for her 
maintenance; but it Is nowhere laid down 
that the income from the ancestral property 
must also be burdened with the mainten¬ 
ance of other members of the family of htf 
father-in-law for whose maintenance s^- 
acquired property Is available. WhCTe the 
father-in-law is In possession of self-^ 
quired and ancestral property and the In¬ 
come from the self-acquired property is 
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(2) Any obligation under sub-section (1) shall not be enforceable if the 
father-in-law has not the means to do so from any coparcenary property in 
his possession out of which the daughter-in-law has not obtained any share, 
and any such obligation shall cease on the remarriage of the daughter-in- 

law. 


[Cl. See Inheritance (Provision for Family and Dependants) Act, 1975 (1975, 

C. 63).] 

OBJECTS AND REASONS 


'This clause has been redrafted so as to 
make it clear that the widowed daughter- 
in-law can claim maintenance from her 
father-in-law only where she is unable to 
maintain herself out of her own property 
or from the estate of her husband, fathw, 
mother, son or daughter. It is also provid¬ 


ed that the father-in-law shall be under 
no obligation to maintain his daughter-in- 
law except in cases where there Is some 
ancestral property in his possession from 
which the daughter-in-law has not obtain¬ 
ed any share."—S.C.R. 


Section 19 (contd.) 

sufficient for the maintenance of himeir 
and his wife, In considering the claun of the 
widowed daughter-in-law for maintenance 
imder Section 19, the income of the self-ac¬ 
quired propel^ cannot be ignored and that 
from the ancestral property divided amongst 
the members claiming to be maintained by 
the father-in-law. A 1961 PunJ 391 (393) 

(DB). 

f3) The expression ^obtain maintenance 
from the estate of her husband or father or 
mother’ used in Proviso (a) does not merely 
mean that the widow is somehow managing 
to live with or is being maintamed by her 
father or mother. 

There must be a legal right in the widow¬ 
ed daughter to demand maintenance from 
her father or mother or from their estate, 
as the case may be, and she must in as¬ 
sertion of that right be able to so obtain 
maintenance. It is only when she ob¬ 
tain maintenance in pursuance of a lawful 
light that the operation of the proviso can 
be said to be attracted. A 1961 PxmJ 391 
(395) (DB). 

(4) A widow of a pre-deceased son who 
has not inherited any property from her 
husband nor from her parents and having 
no son or daughter is entitled to mainten¬ 
ance if her father-in-law has any ancestral 
property which is included in the term 
parcenary’ property. The word ’coparcenary* 
property in Section 19 cannot mean co¬ 
parcenary property as understood in Mita- 
kshara law. The expression 
property' contained in Section 19 (2) of the 
Act is wide enough to include property m 
which the deceased husband had an in¬ 
terest as a joint owner during his hfetime. 
Hemembering that in Hindu law the term 
'Joint famUv property’ is used 
mous with 'coparcenary property the term 
•coparcenary property’ includes ®^cest^ 
property’ as that term Is understot^ in the 
Punjab Customary Law. A 1984 Punj 393 
(394, 395) (DB). 

(5) Per majority. — (Mehar Singh J., d^ 
aenting). The term ’coparcena^ proper^ 
occurrins in Section 19 (2) of the Hindu Ad* 
options and Maintenance Act. 19W, means 
the property which consists of ancestral pro¬ 
perty, or Joint acquisitions, or property 
thrown Into the common stock and accre¬ 
tions to such property. 


Per Mehar Singh J.— The expression 'co¬ 
parcenary property’ in sub-section (2) of 
Section 19 of the Act has the meaning and 
scope as that expression is used in Mitak- 
shara. A 1965 Punj 238 (250, 254) : 67 Punj 
LR 281 (FB) •• A 1970 Punj 270 (272). 

(6) Right to maintenance — This right is 
not taken away by Hindu Women’s Right 
to Property Act, 1937 — Choice between 
right of maintenance and right to claim par¬ 
tition given by Act of 1937 — Settlement 
deed executed by widow — Right to take 
property chosen by her — She cannot re¬ 
tract. A 1982 Mad 187 (188, 189) ; 75 Mad 
LW 39 (DB). 

(7) Maintenance deed creating life Interest 

in favour of widowed daughter-in-law — 
Death of father-in-law — Suit for partition 
and possession of her share by widowed 
daughter-in-law — Father-in-law’s in¬ 
terest will devolve by way of succession and 
not by way of survivorship — Items given 
under maintenance deed need not be in¬ 
cluded in suit property. A 1969 Mad 187 
(190) : (1969) 1 Mad LJ 193 •* (1971) 37 

Cut LT 195 (197). 

(8) Under S. 19 a father-in-law is liable 
to maintain his daughter-in-law and this 
Includes providing her a house. Hence the 
landlord is entitled to get release of his 
rented house for the residence of his 
daughter-in-law under the U. P. Rent Act 
(1972). A 1979 All 24 ; 1978 All LJ 1350. 

(9) Parties governed by the Dayabhaga 
School of Hindu Law — Widowed daughter- 
in-law is entitled to maintenance from 
father-in-law as S. 19 (1) does not indicate 
that the provision of sub-sec. (1) is appli¬ 
cable only to a Mitakshara father-in-law 
« Sub-sec. (2) of S. 19 is not attracted 
where parties are governed by Dayabhaga 
School. A 1979 Cal 172 (173, 174) : 82 Cal 
WN 1130 (DB). 

(10) When there is no factual obtaining of 
a share in the coparcenary property a 
widow could claim maintenance against the 
coparcenary property from her father-in- 
law. The quantum of liability of the father- 
in-law depends on his means to do so from 
any coparcenary property in his possession. 
Though her right to a share both in sepa¬ 
rate and self-acquired property as well as 
interest in the coparcenary prooerty of her 
deceas^ husband is not liable to be divest¬ 
ed on the ground of remarriage, her right 
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20. Maintenance of children and aged parents.— (1) Subject to the pro¬ 
visions of this section a Hindu is bound, during his or her lifetime, to main¬ 
tain his or her legitimate or illegitimate children and his or her aged or in¬ 
firm parents, 

(2) A legitimate or illegitimate child may claim maintenance from his 
or her father or mother so long as the child is a minor. 

(3) The obligation of a person to maintain his or her aged or infirm 
parent or a daughter who is unmarried extends in so far as the parent or 
the unmarried daughter, as the case may be, is unable to maintain himself 
or herself out of his or her own earnings or other property, 

Explanation.— In this section "parent” includes a childless step-mother, 

(Cf, Inheritance (Provision for Family and Dependants) Act, 1975 (1975, C. 63) 

S. I and Domicile and Matrimonial Proceedings Act 1973 (1973 C. 46), Sec¬ 
tions 3 & 4.] 

OBJECTS AND REASONS 

"The clause has been amended to include is also made clear that the obligation to 
infirm parents also in the category of per- maintain parents and children arises only 
sons to be maintained, and ‘parent’ Is de- in cases where the person to be maintained 
fined to include a childless step-mother. It has no property of his own.”—S.CJl, 


Section 19 (contd.) 

to maintenance luider Ss. 19 and 22 will 
cease on such remarriage. A 1977 Mad 372 
(374) : (1977) 2 Mad LJ 379. 

(11) The object of grant of interim main¬ 
tenance is to preserve the existence of an 
individual who is not in a position to sup¬ 
port himself/herself. This principle is 
equally applicable for enhancement of the 
interim maintenance in case it is proper to 
do so and this can oi^y be done a^r tak¬ 
ing into consideration the various factors oti 
the basis of which the party makes an ap¬ 
plication for enhancement. 1980 WLN (UC) 
152 (Raj). 


Section 20 

(1) It is clear from Sections 20, 21 and 22 
that there can be no claim to maintenance 
by illegitimate children when they have 
attained the age of majoritr. A 1958 Madh 
Pra 231 (232) (DB). 

(2) According to Hindu Law the mainten¬ 
ance of one’s aged parents, wife and minor 
sons are matters of personal obligation aris¬ 
ing from the very existence of the relations 
and are quite independent of the possession 
of any property whether ancestr^ or ac¬ 
quired. A 1970 Andh Pra 33 (37, 38) 3 (1958) 
60 PunJ LR 433 (437). 

(3) The Act gives a statutory recognition 

to the normal obligation of a Hindu male or 
female to maintain his or her unmarried 
daughter and aged and Infirm parents so 
long as they are not able to maintain them¬ 
selves. A 1969 PunJ 265 (287) I (1968) 70 

Punj LR 1112 (DB). 

(4) The order granting maintenance to 
adult daughters was beyond the scope of 
Secs. 24 and 26 of Hindu Marriage Act 
(1955). The proper recourse for them is to 
seek maintenance imder S. 20 of Hindu Ad¬ 
options and Maintenance Act. A 1982 Bom 
15 (17) : 1982 Mat LR 109. 

(5) The obligation to maintain these re¬ 
lations is personal and legal in character 
and arises from the very existence of ttie 


relationship between the parties. The liabi¬ 
lity of a Hindu to maintrin his legitimate 
child extends only so long as the child is a 
minor. The liability extends not only to the 
father but also to the mother. A 1969 Delhi 
235 (245. 246) : 1969 Cri LT 965 (DB). (Over* 
ruled on anober point in A 1970 SC 83.) 

(6) The right of legitimate or illegitimate 
child^n of a Hindu who come within the 
purview of S. 20 is a personal right vesting 
In them with a corresponding legal obliga¬ 
tion on the person boimd to maintain them 
as a personsd obligation Though there is no 
provision in the Act that such a right can 
be enforced by a charge over the property 
of a Hindu who Is liable for the same, the 
general law enacted In S. 39 of the T. P. Act 
applies to such cases. As there is nothing in 
the Act excluding the application of S. 89 
T. P. Act the Court cannot refuse to create 
a charge. A 1976 AP 365 (368, 370) i (1976) 1 
APLJ (HC) 253. 


(7) Rights created under Sections 20 and 
22 are only prospective and not retrospec¬ 
tive. A 1968 Bom 314 (315) i 70 Bom LR 67 
•* A 1960 Mys 182 (183) (DB). 


(8) It is cAly by virtue of the provisions 
contained in the Hindu Adoptions and 
Maintenance Act that the illegitimate 
daughter of a Hindu has for the first time 
acquired the right to claim maintenanoe 
from such Hindu during his or her lifetime 
and on his or her death against the estate 
of such deceased Hindu. A 1968 Bom 314 
(315) : 70 Bom LR 67 •• A I960 Mys 

182 (183) : 37 Mys LJ 936 (DB) •* 1976 

(2) Kant LJ 155 (157) : 1977 Hindu LR 8 
(DB). (Right of Hindu illegitimate minor 
daughter to maintenance — Also inriudes 
right to separate maintenance from the 
father.) ** A 1974 Mad 232 (233) : 87 Mad 
LW 79 (DB). (Illegitimate minor son of 
Mohammadan by Hindu concubine — Has a 
light to claim zn^tenance frmn father.) 


[See A 1963 Mad 210 (210) > (1962) 2 Mad 
LJ 529 9 75 Mad LW 681. (Illegitimate 
children bom of adulterous Intercourse —* 
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Section 20 (oontd.) 

Claim for maintenance by such cnuaren is 

maintainable.)] ... v 

(9) S\iit for recovery of maintenance by 
illegitimate daughter — Plaintiff’s right to 
maintenance can be enforced only again^ 
the father and the property possessed w 

mm _ No charge could be created against 

property already gifted by him and no 
longer belongs to him. 1982 All LJ 616 i 
(1982) 1 Div Mat C 266 (267) (All). 

(10) Question whether daughter has any 
earnings out of her own property is a 
question of fact — No presumpUon can be 
made that a college going girl is capable of 
maintaining herself - Sertion dws not 
speak of capacity to earn income but only 
of existence of source of income. A 1958 
Mys 288 (294) : 12 Law Rep 580. 

[See A 1969 PunJ 285 (287) ! (1S68) 70 
Pun] LR 1112 (DB). (Obligation to mamtam 
unmarried girl is absolute.)] 

(11) The obligation of a Hindu fatoer in¬ 

cludes the obligation to maintain his un- 
Sa?ried daughtef not only v^vose 

of her day to day expenses but also m res 
necv of the reasonable expenses of ner 

marriage. This appUes. 

joint family property Jftied 

joint family property a davighter jntdled 

to get reasonable marriage tr(^ 

the father under S. 20 j3) read with Sec 
tion 3 (b). A 1975 Delhi 175 (179). 

(12) Section 20 (3) of the Act is wide en- 

(1968) 70 Punj LR 1112 (DB). 

^13^ Claim for past and future mainten¬ 
ance by unmarried daughter — Conversi^ 

to Christianity during P*T^^®?'=y*°!Qfy*Lad 
— Claim held not mamtamable. A 1961 Mad 
323 (324, 325) t (1961) 1 Mad i-J 237. 

(14) Compromise in suit for 

.hree 

LJ 106 (DB). 

(15) Maintenance for the son — 

^eS.Tlo"lloT50)r8Tt^^Vo8^ 

^(16) Provision for maintenance of chU^ 
rpn — Wife claiming under S. 18 (2) (d) 
Children actually living /^th serrated wife 
, Tf the duty o£ father to provia $ 
inde^ndently of Ws right under S. M ^ 
GuaJSans and War<^ Act <«• ,29 replied 
by Act 58 of 1960). A 1965 Mad 138 (144) 5 
(1965) 1 Mad LJ 122 (DB). 

riRAi Sections 18, 20 confer a substantive 
riih? on l^or <*“ who i. not being 
Maintained by the *8ther ^ rweive 
tpnance from him on satlsfymg the 
Mat toe grounds for grant of ,”f“tenance 

In his favour e^- |"^5”ciMl P C W79 

I?asm49 ?n9,?'Sn^u ?it‘387 

(J 8t K). 


(16-B) Whether under old Hindu Law or 
the new (S. 20 of Act 78 of 1956) an adopted 
son has right to claim maintenance only so 
long as he is a minor; this right ceases as 
soon as he attains majority. A 1966 Cal 181 
(187) : 70 Cal WN 114. 

(16-C) A mother is under no less a legal 
obligation to maintain her minor son than 
the father. A son cannot therefore maintain 
a suit against the father for the refund of 
the amount which his mother had spent for 
his maintenance and for which she advances 
no claims. (A case from Sikkim to which 
the Act has not yet been extended). A 1982 
Sikkim 26 (DB). 

(16-D) The right of maintenance given to 
a parent u/s. 20 pertains to aged or in¬ 
firm parents and is available only to 
the extent that such parent is unable to 
maintain himself or herself out of his or 
her own earnings or other property. This 
right is in essential respects not quite the 
same as was available to a parent under the 
pre-existing law and by virtue of S. 4 o* 
the Act, prevails over the right available 
under the earlier law. A 1961 Rai 207 (208): 

1961 Raj LW 206 (DB). ^ ^ 

(16-E) Term ’mother’ in S. 125 Cr. P. C. *— 
Interpretation of — It does not inclu<^ a 
'step-mother’ — Provisions of S. 125. Cr. P. 
are not controlled by the provisions of 
Hindu Adoptions and Maintenance Act. 197b 

Mah LJ 565. , . 1 • 

(17) Partition — Right of mother to claim 

share at partition between sons — Right is 
not affected by the Hindu Adoptions 
Maintenance Act (78 of 1956). A 1961 Raj 
207 (208) : 1961 Raj LW 206 (DB). A 
1975 J and K 92 (94) : 1976 Kash LJ 6 (DB). 
(Mother’s right of maintenance under S.Zi) 

— No bar to claim for share at partition be¬ 
tween sons under ordinary Hindu Law.) 

(18) Under the Act, the burden is on the 
father or mother to show that he or she 
stands discharged from his or her liability 
to pay maintenance to the unmarried 
daughter as the latter is able to maintain 
herself out of her own earnings or property. 
A 1969 Punj 285 (287) : (1968) 70 Punj LR 

1112 (DB). 

(19) X. a lady, had a son A by the first 
husband, a son B by the second husband 
and two sons C and D of the second husband 
bv his former wife — On the death of the 
S:ond husband she filed suit for mainten¬ 
ance against B, C and D — Held, th^ ^ 
obligation of A to maintain the Plamtifl did 
not arise in the suit and the liaWity to 
maintain the plaintiff by B, C and D arose 
u/e 22 read with S. 21 (lii) of the Act 

— Question of apportionment of amount of 

maintenance between B. C & ^ 
when they became divided and not when 
Sey are joint. 1982 AU LJ NOC 10 : 1982 
Hindu LR 223. 

(20) The right of parents of the Raiyat 
to be maintained by him or his heir on his 
death, under S. 20 of this Act cannot be 
equated with the right of having separate 
ceilings by the parents of the Raiyat in 
view of the provisions of Ss. 14 k (O ahh 
14-J of West Bengal Land Reforr^ Art (10 
of 1956). A 1982 Cal 83 (91) : (1981) 1 Cal 

LJ 372. 
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"depen- 


For the purposes of this Chapter 
dants mean the following relatives of the deceased ^ 

(i) his or her father^ 

(ii) his or her mother; 


(iii) his widow, so long as she does not remarry; 

Civ) ^ or her son or the son of his pre-deceased son or the son of a pre¬ 
deceased son of his pre-deceased son, so long as he is a minor pro¬ 
vided and to the extent that he is unable to obtain maintenance in 
the case of grandson fiom his father’s or mother’s estate, and in* the 
case of a great-grandson, from the estate of his father or mother or 
father’s father or father’s mother; 

(v) his or her unmarried daughter, or the unmarried daughter of his pre¬ 
deceased son or the unmarried daughter of a pre-deceased son of his 
pre-deceased son, so long as she remains unmarried; proxdded and to 
the extent that she is unable to obtain maintenance, in the case of a 
grand-daughter from her father’s or mother’s estate and in the case 
of a great-grand-daughter from the estate of her father or mother or 
father’s father or father’s mother; 



Section 20 (contd.) 

( 21 ) Maintenance pendente Ute ^ Act 
does not specifically provide for but the 
Court can under inherent powers grant 
maintenance pendente lite. A 1975 Cal 280: 
79 Cal WN 332 (DB). *• 1978 Hindu LR 666: 
ILR (1978) 2 Delhi 531 (534). •• A 1977 Raj 
160 (163) : 1976 Raj LW 142. (Claim of 
interim maintenance allowance by minor on 
strength of registered adoption deed — Ad¬ 
option disputed by father — Grant of claim 
still not illegal.) 

(22) Where there was no proof that the 
widow was actually being maintained by 
her sons, the statutory right of the widow 
under S. 20 to be maintained by her sons 
cannot be treated as her means of liveli¬ 
hood for divesting her of her property under 
S. 11 (2) of the H. P. Abolition of Big 
Landed Estates and Land Reforms Act 
(1954). ILR (1970) 2 Delhi 370 (376). 

(23) Since no forum had been provided 
under the Act, the only remedy available 
to a wife claiming maintenance Is to have 
recourse to the Civil Court for award of 
maintenance. 1979 Srinagar LJ 38 (46) i 
1980 Kash LJ 71 •• (1978) 80 Punj LR 147 i 
1978 Hindu LR 570. 


(24) Provision in S. 20 does not affect 
adversely summary remedy under Sec. 24, 
Hindu Marriage Act. (1974) 76 Punj LR 
(D) 33 : 1974 Rajdhani LR 180. 

(25) A brother’s claim for contribution 

for the marriage expenses of the sisters 
from his other brothers could not be sus¬ 
tained under the provisions of Sections 20 
and 22 where the primary liability was 
that of the father and the sons had not 
inherited any estate from the father. 
A 1982 Mad 148 : 1981 TLNJ 270 (271) i 

1981 Hindu LR 796. 


(26) Maintenance claim by wife for her¬ 
self and children — Considerations that 
weigh are different in Criminal P. C. and 
Hindu Marriage Act — Failure of peti¬ 
tioner wife to establish neglect and re¬ 
fusal to be maintained by the opposite 
party — Petition dismissed. 1974 Cut LR 
(C.ri) 374. 


Section 21 

(1) According to Hindu Law the main¬ 
tenance of one’s aged parents, wife and 
minor sons are matters of personal obliga¬ 
tion arising from the very existence of the 
relations and are quite independent of the 
possession of any property whether an¬ 
cestral or acquired. (1958) 60 Punj LR 433 
(437). 

(2) Widow — Maintenance — Rule of 
Hindu Law unaffected by Sections 21 and 
22 — Right not lost by partition between 
surviving coparceners — Properties ac¬ 
quired with aid of joint fai^y income 
even after death of widow’s husband till 
filing of suit, to be considered. A 1964 
Madh Pra 168 (169, 170) : 1964 MPLJ 175 
(DB). 

(3) When a Hindu male marries another 
woman while his fiirt wife is living the 
other woman for the purpose of law can¬ 
not be treated as ’wife’ during his life¬ 
time nor his "widow” after his death. The 
word widow in S. 21 connotes legitimacy 
or lawfitl title to widowhood. The Act 
does not recognise a relation by marriage 
which is void de jure and as such the survi¬ 
ving female (other woman) upon the death 
of her spouse would not be a ’widow’ for 
the purpose of S. 21. (1981) 83 Bom LR 327 
(334). 

(4) Sections 21 and 22 do not bear on 

the pre-existing rights of maintenance 
holders. The Act does not abridge those 
rights and leaves them untouched. Conse¬ 
quently a right of maintenance which a 
concubine had acquired against the estate 
of her deceased paramour prior to the Act 
is not nullified by the Act since Ss. 21 and 
22 leave the estates of Hindus whose death 
occurred before the Act imaffected. A 1961 
Andh Pm 131 a34) : 1960 Andh LT 822 

(FB). 

(5) There is no provision in the Act to 
the effect that the widow’s right of main¬ 
tenance already accrued should not be en¬ 
forced in so far as it Is within the limita¬ 
tion after the coming into force of the new 
Act. When arrears are claimed, what is 
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(vl) his widowed daughter provided and to the extent that she is unable 
to obtain maintenance— 

N (a) from the estate of her husband; or 

(b) from her son or daughter, if any, or his or her estate; or 

(c) from her father-in-law or his father or the estate of either of 
them; 

(vii) any widow of his son or of a son of his pre-deceased son, so long as 
she does not remarry; provided and to the extent that she is unable 
to obtain maintenance from her husband's estate, or from her son or 
daughter, if any, or his or her estate; or in the case of a grandson’s 
widow, also from her father-in-law’s estate; 

(viU) his or her minor illegitimate son, so long as he remains a minor; 

(ix) his or her illegitimate daughter, so long as she remains unmarried. 

[Cf. inheritance (Provision for Family and Dependants) Act, 1975 (C. 63) S. 2 (d) 

te) 1 

* OBJECTS AND REASONS 

„ ^ __wa„ft pHded to the during the period the claimant remains un- 

•■The Select ° otherwise unable to main- 

ttie son’s ^n-s daughto but. as m other tarn herself. -S.C.R, , 
cases, maintenance will be payable only 


Section 21 (contd.) n,h\ch 

sought to be enforced is only a no 

has*already accrued and for which n 

separate provision is m-Rf^ 

new Act. A 1965 for 

(6) Where a charge has been created tor 

the maintenance claim 

unmarried daughter, S. 27 is a 

not be attracted since neither 

dependant within the ^f'eamng of S. 21^ 

The wife and the daughter m such a case 

are entitled to enforce their 

claim against property © 7 ®^ .though it is 

nominally alienated. A 1968 Mys 288 (294, 

296) : 12 Law Rep 580. 

(7) The liability of the grandfather to 
support a son’s daughter exists 

dently of the existence of any 
property in the hands of her grandfather. 

A 1961 Punj 391 (395) (DB). 

(8) It is only by virtue of the pro;^9ion3 

contained in the Act that an 
daughter of a Hindu has for the ?rst toe 

acquired the right to claim 
from such Hindu during his or her bfetime 
and on his or her death against the estate 
of the deceased Hindu. A 1968 Bom 314 
(313) ; 70 Bom LR 67. 

(9) Though sister does not find place In 
the list of dependants In S. 21, it would not 
deprive the sister of getting her main^ 
nance from her brother out of f*'® 

left by her lather where she does not 
inherit the proper^ from her fatoer. A 1967 
Madh Pra 86 (88) : 1965 MPLJ 500 (DB). 

(10) Under the Act. an illegitimate son la 
entitled to maintenance so long as he Is a 
minor. An illegitimate son who Is a majw 
and well-to-do Is not a dependant witnm 
the meaning of S. 21 and la not entttled to 
maintenance out of the estate of his de¬ 
ceased lather. ILR (1966) 2 AU 620 (670, 671) 
(DB). 

(11) Suit for recovery of maintenance by 
Illegitimate daughter — Plaintiff's right to 

can be enforced against the 


father and the property possessed by him — 
No charge could be created against property 
already gifted by him and no longer be- 
longs to Sm. 1982 All LJ 616 : (1982) 1 Div 

Mat C 266. 

(12) Illegitimate sons of a Sudra from 
Brahmin concubine — Death of father m 
1948 — Sons and their mother are entitled 
to maintenance from his estate -- Mothers 
claim not defeated by reason of her c^ste 
Rights of parties not affected by Act 78 M 
1956. A 1965 SC 1970 (1973) : (1965) 2 SCWR 
869. 

(13) A step-son has no statutory obliga¬ 
tion to maintain his step-mother unless any 
portion or share of his father in the joint 
family property is allotted, devolved or 
taken by him. A 1970 Andh Pra 33 (37, iSh 

(14) *X’, a lady had a son A by the first 

husband, a son B by the second 
two sons C and D of the second husband 
by his former wife — On death of second 
hiisband she filed a suit for maintenance 
B C and D - Held that the obliga¬ 
tion of A to mantain the plaintiff did not 
arise in the suit and the liability to mam- 
tain the plaintiff by B, C and D ®r«e 
under S. 22 read with S. 21 (lu) — Qu^- 
tion of apportionment of amount of main¬ 
tenance between B, C and D would arise 
when they become divided and not when 
they are joint. 1982 All LJ NOC 10 » 198 
Hindu LR 223. 

nSi So. long as the husband is abve a 
wife is not a "dependant” under S. 21. Her 
right to be maintained is preserved under 
S 18 (1). Her claim as dependant ^der 
S 21 arises only after the demise of ^e 
hiisband. The liability of the heirs to mam- 
tein the dependants is 

that of the estate inherited by them. If a 
dependant has obtained any share in the 
estate of the deceased Hindu, he or she wiU 
not be entitled to maintenance from those 
who take the estate. Once a dependant geto 
a share in the deceased Hindus estate, her 
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.ertion "/ dependants— ( 1 ) Subject to the provisions of sub- 

section ( 2 ) the heirs of a deceased Hindu are bound to maintain the depen¬ 
dants of the deceased out of the estate inherited by them from the deceased. 

(2) Where a dependant has not obtained, by testamentary or intestate 
succession, any share m the estate of a Hindu dying after the comme^ 

rf^this° ‘I*® entitled, subject to the provisions 

of this Act to maintenance from those who take the estate. ^ 

(3) The liabiUty of each of the persons who takes the estate shall he in 
proportion to the value of the share or part of the estate taken by him or 


Section 21 (contd.) 

right to get maintenance comes to an end 
rhe cannot have a share and also mainten¬ 
ance besides. 1977 Tax LR ini : (1978) 1 
Andh WR 179 (DB). 

(16) A wife is not taken in the definition 
of the word 'dependant’ under S. 21 and 
hence the wife will not be entitled to have 
a charge over the properties of her husband 
for her maintenance and the same cannot 
be enforced against the property gifted by 
the husband to his concubine. But a Hindu 
wife is entitled to have a charge on the 
property of her husband and to claim pro¬ 
tection under S. 39 T. P. Act. Hence the gift 
in favour of the concubine cannot avail 
opmst the right of the wife to have a 
charge for maintenance amount. A 1979 Mad 
200 (206) : (1979) 1 Mad LJ 172 •* (1972) 74 
Pun LR 850. ^ 

(17) Provisions of Ss. 21, 22 are only pro- 
sp 0 ctiv 6 in operation and not retrospective 
and the right of maintenance out of the 
esta^ of a deceased Hindu vested on his 
death before the commencement of the Act 
under the Hindu Law in force at the time 
of his death is not destroyed or affected in 
nny manner whatsoever. A 1981 Andh Pra 
88 (92) : (1981) 1 Andh LJ 161 (FB) •• (1982) 

1 Div Mat C 58 (MP). 

, (J®) 9*^^ property by deceased 

husband to widow in life estate to be en¬ 
joyed by her after his death in lieu of 
maintenance without power of alienation— 
No provision in the gift deed regarding for- 
teiture of grant on remarriage by widow or 
her unchastity — Widow would not forfeit 
the property by subsequent remarriage of 
unchastity. A 1977 Cal 289 (294). 

(19) The obligation under the Act of a 
person to maintain the aged and infirm 
parents amongst others, arises only when 
they are unable to maintain themselves out 
of their own income or properties and to 
that extent the obligation ceases to be 
personal. (1981) 1 Cal LJ 372 (387). 

(20) A brother’s claim for contribution for 
the marriage expenses of the sister from his 
other brothers could not be sustained under 
the provisions of the Act where the primary 
liability was that of the father and the 
sons had not inherited any estate from the 
father. 1981 TLNJ 270 (271) : 94 Mad LW 
574. 

(21) Unmarried daughter and illegitimate 
daughter are dependants and entitled to 
maintenance and so interim maintenance 
could be granted by the Court by invoking 
inherent powers under S. 151 Civil P. C. 
1981 WLN 339 (341) (Raj). 


Q 91 ^ dependent under 

of her father-in-law but not 
brother-m-law. 1979 AU WC 695. 

Section 22 

(1) Se<rtions 2l and 22 apply only to 
estates of Hindus whose death overtakes 

commencement of the Act. A 1961 

Andh LT 823 (FB). 

Andh Pra 269, Overruled.) *• A 1967 
Madh Pra 86 (88) b 1965 MPLJ 500 (DB). 

(2) The rights which accrue to a party 
(m respect of maintenance etc.) before the 
coming into force of the Act are not des¬ 
troyed or affected by the Act after It came 
into operation. (1982) 1 Div Mat C 58 (63) : 
A 1982 Madh Pra 236. 

(3) Where In a family arrangement be¬ 
tween K and his two sons K and wife P 
was given property B for her maintenance 
before the commencement of the Act and 
on the death of one son T the question was 
whether P will be divested of B property 
and would be entitled to be maintained by 
the dependants of T under S. 22. It was 
held that Sec, 22 could not be Invoked in 
the facts of the case P had secured a vest¬ 
ed right prior to the commencement of the 
Act and her right could not be divested and 
hence B properties could not be brought to 
the hotchpot and be the subject matter of 
division between P and the wife of T. 1977 
(9) Lawyers 103 (DB) (Mad). 

(4) The rights created by Ss. 20 and 22 
are only prospective and not retrospective. 
The provisions of S. 22 (1) are controlled ^ 
S. 22 (2). Reading the ^o sub-sections to¬ 
gether, an illegitimate daughter is not en¬ 
titled to claim maintenance against the 
estate of the deceased dying prior to the 
coming into operation of the Act. A 1968 
Bom 314 (315) : 70 Bom LB 67. 

(5) There can be no claim to mainte¬ 
nance by illegitimate children when they 
have attained the age of majority. A 1958 
Madh Pra 231 (232) (DB). 

(6) On a proper interpretation of the pro¬ 
visions of sub-sections (1) and (2), a depen¬ 
dent of e male or female deceased Hindu 
who has not obtained any share in the 
estate of the deceased, dying after the com¬ 
mencement of the Hindu Adoptions and 
Maintenance Act, is entitled to maintenance 
from those who took -foe estate of the person 
dying after the commencement of the Act 
A 1960 Mys 182 (184) : 37 Mys LJ 936 (DB). 

(7) When there is no factual obtaining of 
share in the coparcenary property a widow 
could claim maintenance against the co- 
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(4) Notwithstanding anything contained in sub-section (2) or sub-sec. <3), 
no person who is himsell or herself a dependant shall be liable to contri¬ 
bute to the maintenance of others, if he or she has obtained a share or part 
the value of which is, or would, if the liability to contribute were enforced, 
become less than what would be awarded to him or her by way of mainten-: 

ance under this Act. 


Section 22 (contd.) ^ ^ 

parc^ary properly from her father-in-law. 
KThe quantum of liability of the father-i^ 
Uw depends on his means to do so from 
a#y coparcenary Property in his poss«sion. 

A 1977 Mad 372 (374) : 1977 Hmdu LR 628. 

(8) Under S. 22. the heirs of a deceased 
Hindu are bound to maintain dependan^ 

of the deceased out of the 
by them from the deceased. Therefor, 
brother’s claim for contribution for the 
marriage expenses of the sist^s ^ 

other brothers could not 

Widow of deceased son ® ^^be'^d^ 
nt >»(»r fflther-in-law but she cannot oe oe 

^endanrrf he? brother.-in-law who w 

only liable to maintain her 
their father to the extent f 
inherited by them from him. 1979 AU 

^^MofTL liability of the, erandfather to 

?rff Hr“"SaS. ’’r?r6l 

Puni 391 (393) (DB). 

*whor"ihi 

^H. A 1961 Punj 288 (291) (DB). 
ri2l A legatee Is bound to 

sHfi£.%S~'SSsS 

«Ls?ri£":.rsS'S£ 

n™e from the pemons >h b" 

father-ln-law’s self (1979) 2 

queathed to them under a wiu. 

(13) The moral 

law the wM^^ daughter- 

property to maintoin me w 

iTs™ «' (IW = »»*» 1 

161 <FB). ^ ^ 

itA\ u 22 (2) of the Hindu Adop¬ 

tions^ flnS ^Malntenance Act, th e dependan^ 


cannot claim maintenance, if the dependant 
who is also a heir takes a share in the pro¬ 
perty of the deceased. 

In view of the changes introduced by the 
Hindu Succession Act, read with the provi¬ 
sions of S. 22 (2) of the Hindu Adoptions 
and Maintenance Act, the unmarried 
daughter who takes a share in the father’s 
property as an heir, cannot claim any fur¬ 
ther right as against the other heirs for her 
maintenance or for the marriage expenses. 
(1970) 1 An WR 245 (249) (DB). 

(15) Daughter after the death of her 
father asking for partition and possession — 
She could not claim a double advantage of 
share in the joint family property as well 
as marriage and maintenance expenses — 
Only if she had not claimed this remedy 
of partition and share in the joint property, 
she would have been entitled to the bene¬ 
fits arising to her u/s. 22. (1975) 77 Bom LR 
441 (453) (DB). 

(16) Unmarried daughter who gets a share 

in the estate of her father (dying after 
commencement of the Act) would not be 
entitled to a provision for her marriage ex¬ 
penses in partition. A 1974 Mad 329 (331 to 
334) (DB). . 

(17) Widow after acquiring share in the 
property being an heir to the deceased is 
not entitled to claim maintenance. 1976 All 
LJ 641. 

(18) If the (widow) herself is the heir, and 
if she has to get the property left behind 
by her husband and if the brothers of 
deceased are not to inherit anything from 
the share of the deceased the brothers or 
the deceased cannot be held liable to pay 
any maintenance. ILR (1977) Bom 2213 

(2228) 

(19) If a dependant has obtained any 

share in the estate of a deceased Hindu 
either by testamentary or intestate succes¬ 
sion, he or she will not be entitled to 
maintenance from those who take the 
estate. 1977 Tax LR 1111 (1117, 1118) . 

(1978) 1 Andh WR 179. 

(20) A stepson has no statutory obligation 
to maintain his step-mother unless any por¬ 
tion or share of his father in the joint 
family property is allotted, devolved or 
taken by him, whereas in tbe case of a ^n, 
natural or adopted, and a husband, the pri¬ 
mary liability to maintain his moth^ or 
wife, as the case may be, is a ma^r of 
personal obligation arising out of relatlon- 
Siip irrespective of their posses^n of an¬ 
cestral or self-acquired property. A 1970 
Andh Fra 33 (37, 38). 

(21) Section does not abridge pre-existmg 
rights of maintenance of sister froni 

brother who received her 

1967 Madh Pra 86 (87) : 1965 MPLJ 500 

(DB). ___ 


••A’* in the citattons stands for AIR 
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23. Amount of maintenance.— (1) It shall be in the discretion of the 
Court to determine whether any, and if so what, maintenance shall be 
awarded under the provisions of this Act, and in doing so the Court shall 
have due regard to the considerations set out in sub-section (2) or sub-s. (3) 
as the case may be, so far as they are appliable. * 



Section 22 (confd.) 

(22) Widow — Maintenance “ Rule of 
Hindu Law unaffected by Sections 21 and 
22 — Right not lost by partition between 
surviving coparceners — Properties acquir¬ 
ed with aid of joint family income even 
after death of widow’s husband till filing 
of suit, to be considered. A 1964 Madh Pra 
168 (170) : 1964 MPLJ 175 (DB). 

(23) There is no provision in the Act to 
the effect that the wodow’s ri^t of main¬ 
tenance already accrued should not be en¬ 
forced in so far as it is within the limita¬ 
tion after the coming into force of the new 
Act. A 1965 Guj 270 (275) (DB). 

(24) Applicability — Surrender of estate 
by widow in favour of reversioners prior to 
Act — Agreement by reversioners to pay 
maintenance with condition against en¬ 
hancement — S. 22 not being retrospective 
held did not apply — Suit under S. 25 for 
enhancement of maintenance not maintain¬ 
able — Widow’s only claim could be on 
basis of agreement. A 1969 Andh Pra 15 
(17. 18) : (1967) 2 Andh WR 475. 

(25) The provisions of S. 22 are prospec¬ 
tive and cannot be taken advantage of by 
the widows of persons who died before the 
commencement of the Act A 1964 Pat 45 
(50) : 1964 BLJR 339 (DB). 

(26) Illegitimate sons of a Sudra from 

Brahmin concubine — Death of father in 
1948 — Sons and their mother are entitled 
to maintenance from his estate — Mother’s 
claim not defeated by reason of her caste — 
Rights of parties not affected by Act 7 8 of 
1956. A 1965 SC 1970 (1973) : (1965) 2 SCWR 
869. — 

(27) Unmarried daughter and ille^timate 
daughters are dependents and entitled to 
interim maintenance. 1981 WLN 339 (Raj). 

(28) Sections 21 and 22 do not bear on 
pre-existing rights of maintenance holders. 
The Act does not abridge those rights and 
leaves them untouched. Consequently, a 
right of maintenance which a concubine had 
acquired against the estate of her deceased 
paramour prior to the Act is not nullified 
by the Act. since Ss. 21 and 22 leave the 
elates of the Hindus whose death occurred 
before the Act unaffected. A 1961 Andh 
Pra 131 (134) : I960 Andh LT 822 (FB). (A 
1959 Andh Pra 269, Overruled.) 

(29) The claim of a wife for maintenance 
or for that matter, even of a widow is not 
a charge upon the estate of her husband 
until it is fixed and charged upon the estate. 
1977 Tax LR 1111 (1117) : 1978 Hindu LR 
496 (AP). 

(30) The right to receive maintenance 
does not depend on the nature of the pro¬ 
perty but on the fact the heirs of the de¬ 
ceased inherited estate. An unmarried 
daughter of a deceased Bhiimldhar Is en¬ 
titled to be maintained out of the Bhumi- 
dhari land which Is an 'e:^te’ under Sec¬ 


tion 22 (1), inherited by the heirs of the 
deceased notwithstanding the fact that the 
inheritance of such land was not under any 
personal law but was xmder a special local 
law. 1980 All LJ 842 (843, 844) s 1980 All 
WC 381. 

(31) A Hindu widow, having a decree for 
maintenance charged on certain properties 
of the joint family, is entitled to claim en¬ 
hanced maintenance out of those properties 
later, if the circumstances have altered 
justifying enhancement of maintenance 
even when the properties have pass^ Into 
the hands of an alienee purchasing for con¬ 
sideration with notice of the decree obtain¬ 
ed by the widow for maintenance. A 1971 
Ker 210 (218, 219) : 1971 Ker LT 299. 

(32) Illegitimate daughter cannot enforce 
the claim for maintenance against land gift¬ 
ed to legitimate daughter by the father 
when father is aUve, 1982 AU LJ 616 : (1982) 
1 Div Mat C 268 (267). 

(33) There is nothing In S. 22 which ab¬ 
solves an heir of his liability to maintain 
the dependant on the ground teat some 
monies were given to the dependant and 
she dissipated that amount ILR (1979) Bom 
169 (172). 

(34) An heir could not cease to be liable 
to maintain a dependant, if some provision 
is made for her maintenance some years be¬ 
fore she filed a suit for maintenance. ILR 
(1979) Bom 169 (172). 

(35) Gift of property by deceased hus¬ 
band to widow In life estate in lieu of 
maintenance — Remarriage or unchastity 
woifid not farfelt the properties since there 
was nothing in the terms thereof for 
such forfeiture. A 1977 Cal 289 (294) (DB). 


Section 23 

(1) Section 23 provides for matters which 

may be consider^ in determining mainten¬ 
ance payable under Sections 21 and 22 only. 
These sections apply prospectively and not 
to the estates of Hindus who died before 
the commencement of the Act. Section 23 
cannot therefore, be considered while deter- 
mintog claims of maintenance arising be¬ 
fore the Act. A 1974 Andh Pra 38 (40) 3 

11973) 1 An LT 169. 

(2) Quantom of maintenance depended 
upon gathering together of all facts of situa¬ 
tion, amount of free e'^ate, past life of mar¬ 
ried parties and families, a survey of con¬ 
ditions and necessities and rights of 

hers on a reasonable view of change of cir¬ 
cumstances possibly required in futi^, 
gard being had to scale and mode of UviiiJ 
and to the age, habits, wants and class or 
Ufe of parties. Section 23 (2) makes no ^ 
parture from these principles c*oept 
haps to a limited extent envtea^ 
clauses (d) and (e). A 1971 SO 
1970 SOD 1138 •• A 1975 SC 83 ; 1OT5 Cri U 
40 •• 1975 Tax LR 420 (DB) (Mad). (Quan 
turn of maintenance — Determination 


(The] Hindu Adoptions and Maintenance Act, 1956 [S 23] 537 


(2) In determining the amount of maintenance, if any, to be awarded 
to a vkfe, children or aged or infirm parents under this Act, regard shall be 
had to— 

(a) the position and status of the parties? 


(b) the reasonable wants of the claimant; 

(c) if the claimant is living separately, whether the claimant is justified in 
doing so; 

(d) the value of the claimant's property and any income derived from such 
property or from the claimant’s own earnings or from any other source; 

(e) the number of persons entitled to maintenance under this Act. 

(3) In determining the amount of maintenance, if any, to be awarded to 
a dependant under this Act, regard shall be had to— 

(a) the net value of the estate of the deceased after providing for the pay¬ 
ment of his debts; 

(b) the provision, if any, made under a will of the deceased in respect of 
the dependant; 

(c) the degree of relationship between the two; 

(d) the reasonable wants of the dependant; 

(e) the past relations between the dependant and the deceased; 

(f) the value of the property of the dependant and any income derived 

from such property; or from his or her earnings or from any other 

source; 

(g) the number of dependants entitled to maintenance under this Act. 


Section 23 (contd.) 

Relevant considerations.) ** (1971) 1 An WR 
282. (Claim for maintenance by wife and 
daughter — Quantum — Determination — 
Test.) 

(3) Section 23 vests the Court with a 
wide discretion in the matter of fixing the 
quantum of maintenance. The discretion 
must be sound and reasonable and judi¬ 
cially exercised. The Court must be guid¬ 
ed by the relevant provisions of the Act 
and have regard to its object. The fixation 
of the quantum of maintenance cannot be a 
matter of mathematical certainty. A 1962 
Andh Pra 439 (442) (DB). 


(4) For assessment of “free income of 
husband Income-tax, contributions which 
have to be made compulsorily such as to 
provident fund, could be deducted from 
income found by Income-tax department In 
assessment proceedings — No deduction is 
permissible for payment of house rent or 
electricity charges — Expenses for main¬ 
taining car for purpose of husband s prac¬ 
tice as a physician would be deductible only 
so far as allowed amount received by wue 
from her father as a bounty cannot be 
taken into consideration. A 1971 
239) : 1970 SCD 1136 •• A 1967 Cal 603 (805). 
(Court shall not be blind to liabilities or 
husband.) 


(5) The income from the husband’s estate 
forms the upper limit for fixing the quan¬ 
tum of maintenance. However. It is not 
necessary that the maintenance should be 
fixed equal to the Income from the hus¬ 
band’s estate. The Court has to determine 
prrt what the widow would need for niain- 
talnlng herself in such reasonable comforts 
as she would have been maintained while 
her husband was living. The Court also 
hM dlscretimi In fixing the rate of arrears 


of maintenance at a figure lower than the 
figure for future maintenance. A 1964 Madh 
Pra 168 (170, 171) : 1964 MPLJ 175 (DB). 

(6) The award of arrears at the same rate 
as future maintenance would cause undue 
hardship to the person who is liable to 
pay maintenance and would make available 
to the person who is entitled to the main¬ 
tenance a fund which could be collected only 
to the great detriment of the person liable 
to pay maintenance. Generally speaking, it 
is in the discretion of the Court to award 
arrears of maintenance at a smaller rate and 
quite often, arrears of maintenance are 
awarded only at a rate which is half the 
rate at which future maintenance is award¬ 
ed. A 1968 Mys 288 (292) : 12 Law Rep 580. 

(7) “Reasonable wants of the claimant” — 
Minor child living with the mother — 
Necessities of the child constitute reasonable 
wants of mother. A 1966 Orissa 239 (240). 

(8) Existence of a step-mother when 
natural mother is alive and is living sepa¬ 
rately is a good reason for daughter for liv¬ 
ing separtelv from father — Father cannot 
refuse to pay maintenance by insisting on 
daughter living with him. A 1968 Mys 288 
(293) ! 12 Law Rep 580. 

(9) Where the wife had left her husband 
without any adequate and reasonable cause 
the direction by the High Court to the trial 
Court that the quantum should be fixed at 
a less liberal rate, is in accordance with the 
general scheme of the Act and In confor¬ 
mity with the criterion laid down in Sec¬ 
tion 23 (2) (e). A 1962 Andh Pra 439 (442) 
(DB). 

(10) Section 23 deals w’th the amount of 
maintenance sub-section (2) thereof does not 
refer to the means of the husband as a 
factor to be taken into consideration, while 
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24. Claimant to maintenance should be a Hindu._ 

entitled to claim maintenance under this Chapter if he 
be a Hindu by conversion to another religion. 


No person shall be 
or she has ceased to 


OBJECTS AND REASONS 


Instead of repeating in various places 
f^hat the person claiming maintenance should 
be a Hindu at the time the claim is made, 


the Committee have thought fit to insert a 
general provision to this effect in this 
clause.”—S.C.R. 


sfan«; * Th'"“ “oi-'/'-ance “ay be altered on ehange of citcum- 
stances.— The amount of maintenance, whether fixed by a decree of Court 

or by agreement, either before or after the commencement of this Act may 

be altered subsequently if there is a material change in the drcumstanoM 
justifying such alteration. 


Section 23 (contd.) 

it specifically refers to the means of the 
wife under clause (d). The expression "the 
position and status of the parties” is wide 
enough to include the financial position of 
the husband as an important factor for con¬ 
sideration. (1968) 34 Cut LT 115S (1160) •• 
A 1962 Andh Pra 439 (441) (DB). 


(18) Husband member of Joint family — 
Wife awarded maintenance—Wife’s Mainten¬ 
ance can be made charge on joint property 
even if husband has undivided Interest 
therein. (1976) 78 Bom LR 539 s 1976 Mah 
LJ 790 : 1977 Hindu LR 158. 

Section 24 


(11) Act cannot deprive widow’s right to 
arrears of maintenance accrued prior to 
21-12-1958. A 1965 Guj 270 (275) (DB). 

(12) Plaintiff cannot ordinarily claim any 
exact amount as rate of maintenance — 
Court finding that rate of maintenance pre¬ 
viously awarded has to be substantially en¬ 
hanced; plaintiff cannot be asked to pay 
costs of defendants — Plaintiff claiming 
high rate of maintenance — Defendants 
pleading ridiculously low and starvation 
rate of maintenance — Rate of maintenance 
enhanced — Plaintiff cannot be asked to 
pay any costs to defendants — Proper order 
to pass is to direct each party to bear its 
own costs. A 1967 Andh Pra 40 (41) : (1966) 
2 Andh WR 198. 

(13) In a suit for maintenance by wife 
against her husband, maintenance can be 
granted from date of institution of suit and 
not inerely from date of decree. A 1971 SC 
234 (239) : 1970 SCD 1136. 

rSee (1969) 71 Pun LR 831 (DB).] 

(14) Right of widow to maintenance from 
loint family property is not afiferted by her 
possessing separate property. A 1973 Andh 
Pra 302 ; (1973) 1 APLJ 89 (DB). 

(15) An heir does not cease to be liable to 

maintain a dependant under S. 22 (i) If 

some provision was made by giving her 
some money for her maintenance some 
years before the filing of suit bv her for 
maintainance. ILR (1979) Bom 169. 

(16) The residence and maintenance en¬ 
visaged by Sections 18 and 23 of the Hindu 
Adoptions and Maintenance Act are quite 
different from the maintenance under Sec¬ 
tion 25 of the Hindu Marriage Act. Provi¬ 
sions are not inter-dependant but indepen¬ 
dant. A 1973 Ker 273 : 1973 Ker LT 431 
(DB). 

(17) Maintenance of parents — Applica¬ 
tion for under Section 125 Cr. P. C. — Ex¬ 
tent of liability of each child — Depends 
upon its means — In working out the 
amount of maintenance regard should be 
hj’d to the factors referred to in S. 23 (2). 
1&-3 Ker LT 73. 


• vi regard to the nature of the 

^*Sh“ maintenance and also the provisions 
or Section 24 where a Hindu daughter who 
had been converted to Christianity had not 
previously aned for maintenance agalnrt her 
parent, it would not be open to her to 
arrears of maintenance after her conver¬ 
sion even for the period during which she 
remained a Hindu. But where the daughter 
is converted to an alien religion pending 
adjudication of her claim agalnrt fattier for 
past and future maintenance notwithstand¬ 
ing her conversion she would be entitled to 
recover arrears of maintenance till the date 
of conversion, though she would not be en¬ 
titled to future maintenance. A 1963 Mad 
260 (261) : (1963) 1 Mad LJ 106 (DB). (A 
1961 Mad 323, Reversed.) 

Section 25 

(1) Section 25 does not require that the 
husband should be employed or should have 
property or should have income before an 
order for maintenance could be pass^. Of 
course Income of the husband would be rel¬ 
evant in fixing the quantum of mainten¬ 
ance. (1977) 3 UCR (Bom) 103 (108). 

(2) Section 25, is only a codification of 
the existing provisions of the Hindu Law 
which always conferred power upon tee 
Court to alter the amount of maintenance 
where circumstances have altered. Under 
Section 25 alteration in the amount of main¬ 
tenance fixed by a decree cannot be order¬ 
ed by an application, unless there is provi¬ 
sion in the decree It^lf granting liberty to 
the decree-holder to have such variation 
made by way of an application. In the ab¬ 
sence of such provision, the amount of 
maintenance fixed by decree can be varl^ 
only by way of a suit. A 1966 Cal 228 (329 
to 231) : 69 Cal WN 938 (DB). 

(3) Section 25 merely enables the alter¬ 
ing of the amount of maintenance on proof 
of change of circumstances. In cases <» 
claims arising after the commencement of 
the act, the amount to be determined 

Sec. 25 would be in accordance wite the 
provisions of the Act i. e. Section 23. 
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Section 25 (oontd.) 

cases ot daims for maintenance existing be* 
lore the commencement of the Act the 
amount to be altered under Section 25 
would be determined with reference to pre¬ 
existing law (under which the private pro¬ 
perty of the widow was irrelevant con¬ 
sideration). All that Section 25 has done in 
respect of claims arising before the Act is 
to remove any bar which existed previously 
in resped of daiming enhanced mainten¬ 
ance. A 1974 Andh Pra 38 (40) a (1973) 1 An 
LT 169. 


(4) Surrender of estate by widow in 
favomr of reversioners prior to Act — 
Agreement by reversioners _ to pay main¬ 
tenance with condition against enhance- 
jnent — Suit for enhancement of main¬ 
tenance under the section not maintainable. 
A 1969 Andh Pra 15 (17) J (1987) 2 Andh 
WR 475. 

(5) A decree or agreement fixing ^in- 
tenance will not bar a widow from claiming 
increased maintenance if the circum¬ 
stances lustily such alteration in view ox 
the plain provisions of Section 25. It is im¬ 
material whether the decree or agreement 
was before or after the Act; nor Is there 
anything in the section to justify the conclu¬ 
sion that the initial right of maintenance to 
a widow must have accrued to her only 
after the commencement of the Act i. e., 
that the death of the husband should have 
taken place after the commencement of the 

Act. 


EJven where the widow had agreed under 
the terms of a compromise decree passed in 
1927 not to ask for increased maintenance 
she was held entitled to ask for the i^rease 

under Section 25 of Act. A 
213 (214, 215) : (1969) 1 Andh WR 41 (DB). 
(Broad observations made in AIR 1959 An^ 
Pra 269 with regard to Sections 21 and ^ 
of the Act held obiter ^d not corr^ m 
view of AIR 1965 SC 1970 and AIR 1961 
Andh Pra 131 (TB).) 


(6) Where a maintenance holder under an 
agreement has relinquished his right of 
maintenance prior to the coming into forw 
of the Act he cannot claim any enh^c^ 
amount under Section 25 on tl^ ground t^t 
the income from the family has inCTeas^ 
The distinction between an agreem^t fixing 
the amount of maintenance and the agree¬ 
ment extinguishing the right itseU is pl^ 
and S. 25 appUes only to cases where right 
to maintenance is subsisting on the day of 
the Act. A 1973 Andh Pra 319 (323, 324) . 
1975 Hindu LB 184 (FB). 

(7) Section 25 of the Act empowere a 
Court to vary, modify or even discharge any 
order fixing tha amount of maintenance 
made by decree of the Court on 

either before or after the Act tC thjj® ® 
material change In the circumstan(^ ju^- 
Cyinfi such action* A 1961 Anto Pm 131 
(» 4 ): 1980 Andh LT 822 ffB). (A 1959 
Andh Pra 209, Overruled.) 

(8) The power of the Court to grant cn- 

maintenance cannot be circumscrlD- 
ed or rigidly affected. It has power in ap¬ 
propriate cases to enhance the rate of main- 
where it bu been fixed by a de-* 


cree from the date of the demand which 
was not followed by formal refusal by ne¬ 
gotiations promising relief. A I960 Mad 294 
(297. 298) : (1960) 1 Mad LJ 215 (DB). 

(9) Even where the widow had agreed 
under a compromise decree of 1927 not to 
ask for increased maintenance, she was held 
entitled to ask for increase under Sec. 25. 
A 1969 Andh Pra 213 (215) : (1969) 1 Andh 
WR 41 (DB) •• (1967) 2 Mys LJ 69 (70) ** A 
1966 Mad 428 (429) : 79 Mad LW 87 *• A 
1964 Mad 217 (217, 218) : (1963) 2 Mad LJ 
403. 

(10) Agreement by wife not to claim 
higher maintenance in consideration of lump 
sum payment is no bar to claim enhanced 
maintenance. A 1978 Mad 103 : (1978) 2 Mad 
LJ 71. 

(11) It is the duty of the Court, which 
still retains control of the judgment, to take 
notice of subsequent events, post-suit events, 
as they are called and to mould its decree 
so as to shorten litigation. Even a Court of 
appeal is to take notice of facts which may 
have arisen subsequently, provid^ that s^h 
action causes no prejudice to either party. 
A 1967 Cal 603 (607). 

(12) Since rate of maintenance fixed 
under a decree is liable to variation, an al¬ 
lotment of property for maintenance under 
a decree also can be varied when circum- 
stances are established which render such 
variation necessary or proper. Section 25 
which specifically empowers Courts to ef¬ 
fect alterations in such decrees according to 
changed circumstances is a statutory re¬ 
cognition and not a conferment of s^^h 
power to be exercised in proper cases. 1961 
Ker LJ 465 (466). 

(13) Section 25 postulates the existence of 
an agreement fixing the maintenance. It is 
only such agreements as can be altered in 
view of the material changes in the circum¬ 
stances in spite of any clause to the con¬ 
trary in the first agreement. Where, how¬ 
ever, a person entitled to be maintained 
compromises and accepts a definite sum and 
relinquishes her right. Section 25 will not 
apply to Buch a case. (1988) 1 An WR 429 
(433). 

(14) Section 25 merely provides that the 
amount of maintoiance may be altered: it 
does not say that decree in all cases can be 
amended by a mere application. Therefore. 
If the amount of maintenance is fixed by an 
agreement, it can be altered either by ^ 
agreement or by a decree of an appropriate 
Court in a suit Instituted by a party to the 
agreement If the amount of maintenance is 
fixed by a decree. It can be altered by 
amendment of the decree in case there were 
express terms in it providing for future 
modificatiem or amendment of the decree. 
But if there are no such words, any party 
to the decree, who wants its modification 
or amendment as respects the amount of 
maintenance has got to file another suit and 
obtain another decree superseding the ear¬ 
lier one, which to all intents and purposes, 
will be an alteration of the previous decree. 
A 1968 Pat 196 (198). 

(15) Section 25 has codified the substan¬ 
tive law as it existed before its enact men t 
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priority.— Subject to the provisions contained in Sec- 
hon 27 debts of every description contracted or payable by the deceased shall 
have priority over the claims of his dependants for maintenance under th£ 

27. Maintenance when to be a charge.— A dependant’s claim for main¬ 
tenance under this Act shall not be a charge on the estate of the deceased 
or any portion thereof unless one has been created by the will of the de¬ 
ceased, by a decree of Court, by agreement between the dependant and the 
owner of the estate or portion, or otherwise. 


Section 25 (contd.) 

but there are no words either in the section 
or in any other section of the Act to indi¬ 
cate that the law in regard to the proce- 
dural aspect as settled by various judicial 
decisions before enactment of the Act was 
*n any way intended to be, or was altered. 
A 1968 Pat 196 (198). 

(16) Claim for higher Increased mainten¬ 
ance than that awarded by lower Court on 
ground of increased cost of living — Such 
claim cannot be allowed in the course of 
appeal — Proper remedy is by separate pro¬ 
ceedings. A 1968 Mys 288 (292) : 12 Law 
Rep 580. 

(17) Variation of amount of maintenance 
can be granted from period anterior to date 
of suit. A 1965 Orissa 138 (144) : 31 Cut LT 
951 (DB) *• A 1960 Mad 294 (297) : (1960) 1 
Mad LJ 215 (DB). (Court can enhance from 
date of demand.) 

(18) A suit for enhancement of mainte¬ 
nance granted by District Court, in another 
Court i.e. the Court of District Munsif, is 
maintainable. In such a case, no question of 
varying the earlier decree arises as the suit 
for enhancement a suit or another cause of 
action. (1981) 1 APLJ 380. 

(19) The claim for enhanced maintenance 
can be allowed even on taking judicial notice 
of the abnormal increase in cost of living. 
Applicant is not disentitled to increase in 
maintenance for not leading evidence there¬ 
on. A 1974 Andh Pra 303 (306). 

(20) The provisions of Hindu Adoptions 
and Maintainance Act relate to maintenance 
of dependants and have no application to 
enforcement of such claims against the 
joint family, under Section 22 of the Act. A 
widow’s right to maintenance as dependant 
is as against those who inherit the estate of 
her deceased husband, that is as against his 
assets and not against the joint family as- 
fiets. A 1971 Ker 216 : 1971 Ker LT 299. 

Section 27 

(1) Where the creation of a charge In 
respect of the maintenance claim by a wife 
and an unmarried daughter is permissible 
under the Hindu Law prior to enactment of 
the Hindu Adoptions and Maintenance Act. 
such a charge will be preserved by Sec. 4 
of the Hindu Adoptions and Maintenance 
Act. Where the charge has been created for 
the maintenance claim of the wife and iin- 
married daughter. Section 27 of the Art 
will not be attracted since neither of them 
is a dependent within the meaning of Sec¬ 
tion 21. The wife and the daughter in such 
A case are entitled to enforce their main¬ 


tenance claim against property even though 
it IS nominally alienated. A 1668 Mys 288 
(294) ; 12 Law Rep 580. 

(2) Wife and children of a person have a 

right to be maintained out of his property 
^ Hence their maintenance can be made a 
warge over his properties not only in his 
hands but also transferred by him gratui¬ 
tously to avoid their claims — Right of 
minor children or wife under Section 39, 
T. P. Act to get charge over properties in 
respect of their maintenance Is not affected 
by Section 27. A 1962 Mys 207 (208, 209) 

(DB). 

(3) Suit by wife for maintenance — Hus¬ 
band transferring his estote dtiring pend¬ 
ency of suit in spite of attachment — T>ann- 
fer being not without notice of wife’s right 
to maintenance, wife is entitled to en¬ 
force her claim against husband’s estate in 
the hands of transferees. 1981 All 413 i 
1981 All LR 340. 

(4) Maintenance charge on property — No 
relief prayed to create a charge of mainten¬ 
ance amount on estate of husband — It 
would not be right to travel beyond plaint, 
where property to be charged so has not 
even b^n mentioned, thereby taking defen¬ 
dant completely by surprise. A 1967' Cal 603 
(609). 

(5) ’The claim of a wife for malntaince or 
for that matter even if a widow is not a 
charge ujwn the estate of her husband un¬ 
til it is fixed and charged upon the estate. 
After her husband’s death, the widow gets a 
share in the estate under S. 8 of the Hindu 
Succession Act and she cannot claim main¬ 
tenance. 1977 Tax LR 1111 : (1978) 1 Andh 
WR 179. 

(6) Right of maintenance by itself is not 
a cheirge on the estate of the deceased 
Suit for maintenance by dependant — De¬ 
cree granted and charge created on agricul¬ 
tural lands inherited by defendant — (Drder 
is legaL 1980 All LJ 842 : 1980 All WC 38L 

(7) Civil P. C. (5 of 1908). O. 2, R. 1 — 
Suit for declaration of maintenance and a 
charge for recovery of the same — Frame 
of suit — Is not defective. 1981 All LJ 4131 
1981 AU LR 340. 

(8) Maintenance when to be a charge 
Under Section 27 a claim for maintenanw 
can be made a charge on the property ol 
deceased by decree of the Court but there 
is no provision in the Act under udilch d^ 
cree for possession of the property can oe 
granted In lieu of maintenance. A 1972 Puni 
169 U69) (DB). 
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28. Effect of transfer of property on right to maintenance.— Where a 
dependant has a right to receive maintenance out of an estate and such 
estate or any part thereof is transferred, the right to receive maintenance 
may be enforced against the transferee if the transferee has notice of the 
right, or if the transfer is gratuitous; but not against the transferee for con¬ 
sideration and without notice of the right, 

[Cf. Transfer of Property Act, 1882 (4 of 1882), Section 36 ] 



Section 28 

(1) There is no doubt that where an 
amending and codifying law deals wth a 
certain subject it must be taken that the law 
so amended and codified is exhaustive of the 
subject to the extent to which It has dealt 
with it 

But in view of Section 4 of the Hindu Ad¬ 
options and Maintenance Act, 1956 and ite 
effect the mere fact that Section 28 speci- 
ficaUy deals with the effect of the transfer 
of property on right to maintenance so tar 
as it relates to dependents does not neces¬ 
sarily mean that the right of a wife in case 
of a transfer faUing within the purview of 
section 39 of the T. P. Act has been ab¬ 
rogated. Not only is Section 39 of the T. P. 
Art not within the purview of Clause (a) of 
Section 4 but is also not inconsistent with 
any of the provisions of the Act so far as 
a wife is concerned. The contOTtion, ^er^ 
fore, that Section 28 of the Hindu Ado^ 

tions and Maintenance Art, 1956 ite a^- 
riden Section 39 of the T. P. Act m ite ap 

pUcation to a Hindu wife in 
maintenance cannot be accepted. Swtion 28 
of the 1956 Act does not purport to 
with the wife’s right and is only confined 
To dependents and\ therefore, not exhaus. 
tlve and a Hindu wife is still entitled m 

rSy on Section 39 of the T. 

is entirely left unaff^ted by the 1956 Act. 

A 1967 Mad 457 (458, 459) 5 (1966) 2 Mad LJ 

579 

(2) The right of legitimate or illegitimate 
childrST to be maintained by their greats 
is a personal right vesting in them ^th a 
corresponding legal obbgation on the Per 
son b^nd to maintain them as P^^sonal oV 
ligation. There is no provision ^ the act 

that such a right can ^ 
charge over the property of a Hindu. Sec 
tion 39 01 T. P. Art appUa to such cases. A 
1976 AP 365 : (1976) 1 APLJ (HC) 25i. 

(3) Wife’s right of maintenance — No 
charge under Section 28 on properties of the 

h^band — But she will have charge on 

the properties under S. 39, T. P. Act-A 1979 
Mad 200 : (1979) 1 Mad LJ 172, (A ly** 
Mad 376 Not foil.) ^ 

(4) Right to maintenance — Gratuitous 
transfer by the person liable to pay niai^ 
tenance — Bight to data 

defeated. A, 1968 Mys 270 (273) . (1968) 1 

Mye LJ 277. 

(5) In a case where dependant has a right 
to receive maintenance out of an estete toat 
is to say in a case where the ^ht m main¬ 
tenance is enforced osalnrt the «tate 
deceased in the hands of his at her heire 
under Section 22 and such e^te o^ 

part thereof is transferred 
XOC€iV6 A in ton an ca II1&7 b® eiiforc6<i 


the transferee having notice about the right 
of maintenance and also against gratuitous 
transferee but not against transferee with¬ 
out notice of right. 1982 All LJ 616 : (1982) 
1 Div MC 266. 

(6) Suit by widowed daughter-in-law for 
maintenance — Father-in-law gifting his 
entire land to his daughter after filing of 
suit — Gift gratuitous — Daughter is liable 
to pay maintenance. A 1970 Punj 270 (271). 

(7) The wife of a predeceased son is de¬ 
pendant of her father in law under Cl. 17 
(vlii) of S. 21. But she is not the dependant 
of her brother in law and hence they are 
liable to maintain their predeceased brother’s 
wife under Section 22 to the extent of the 
estate received by them from their father. 
1979 All WC 695. 

(8) No doubt the moral obligation of 
father-in-law to maintain his widowed 
daughter-in-law ripened into a legal obliga¬ 
tion into the hands of the heirs of such pro¬ 
perty. This legal obligation of heirs has 
been codified in Section 22 (1) and if con¬ 
ditions specified in Section 28 are satisfied 
an alienee from such heir is bound by the 
transferor’s obligation to maintain. But Sec¬ 
tion 28 does not apply where his separate 
property was transferred by the father-in- 
law himself. The reason is, not being bound 
by any legal obligation he was free to alie¬ 
nate his property and confer absolute title 
to the transferee free from any obligation 

to maintain. The words 'such estate . 

is transferred’ must be interpreted to refer 
to transfer by deceased owner himself and 
the liability of heir could nof- be imposed 
On a transferee from father-in-law himself. 
Under the pre-statute law such a widow 
had no rights even aginst a transferee from 
her husband himself. Her position could not 
be better against an alienee from her father- 
in law and there is nothing in the Act also 
to suggest that her position has improved 
under the Act. A 1971 Cal 270 (274) (DB). 

(9) Suit by wife for maintance—Transfer 
of husband’s estate taken in spite of attach¬ 
ment before judgment — Transfer is not 
without notice of wife’s right to mainte¬ 
nance — Wife is entitled to enforce the 
claim against the husband’s estate in the 
hands of transferee. 1981 All LJ 413 s 1981 
AU LR 340. 

(10) The claim of widow for mainte¬ 
nance is not a charge upon the estate of 
her deceased husband until it is fixed and 
charged upon the estate. After her husband’s 
death, the widow gets a share in the estate 
under S. 8 of Hindu Succession Act and she 
cannot claim maintalnance. 1977 Tax LR 
1111 : (1978) 1 Andh WR 179, 

(11) In case of attachment of property of 
proclaimed absconder wife and minor 
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CHAPTER IV 
REPEALS AND SAVINGS 

29. Repeals.— [Repealed by Act 58 of 1960, Section 2 and Schedule LJ 
Note.- Section 29 repealed the Hindu Married Women’s Right to Separate Re- 

^dence and Maintenance Act, 1946 and sub-section (2) of Section 30 of the 
Hindu Succession Act, 1956. Section 30 (2) was as foUows 

For the removal of doubts it is hereby declared that nothing In sub- 

sertion (l) shall affect the right to maintenance of any heir spedfled In the 

Schedule by reason only of the fact that under a will or other testamentary 

disposition made by the deceased the heir has been deprived of a share In 

the property to which he or she would have been entitled under this Act If 
the deceased had died intestate.” 

30. Savinp.— Nothing contained in this Act shall affect any adoptiwi 

made before the commencement^ of this Act, and the vaUdity and effect of 

adoption shall be determined as if this Act had not been passed, 
[a] 21st December, 1956. 


[THE] HINDU DISPOSITION OF PROPERTY ACT, 1916 

(ACT XV OF 1916) 

[The text of the Act printed here is as on 31-10-1982.] 

CONTENTS 


SECTIONS 

1. Short title and extent. 

2. Dispositions for the benefit of persons 

not in existence. 


3. Limitations and conditions. 

4. [Repealed.] 

5. Application of this Act to the 

community. 


STATEMENT OF OBJECTS AND REASONS 


Khoja 


The object of the Present Bill Is to en¬ 
able Hindus and Mussalmans to dispose of 
property by transfer inter vivos and by will 
for the benefit of unborn persons within 
certain limits. According to the Hindu Law 
as now administered in British India, a gift 
in favour of a person not in existence at 


the date of the gift is void: and so also a 
bequest in favour of a person not in exis¬ 
tence at the time of testator’s death. 
The same is the rule of Mahomedan Law, 
except that, \mder the provisions of the 
Mussalmans Wakf Validating Act, 1913, it is 
competent to a Mahomedan to settle pro- 


Sectlon 28 (conld.) 

children are entitled to maintenance from 
such absconder, cannot apply for release of 
property. Hiuband’s obligation to maintain 
his wife is independent of any property 
owned by him. It is also the personal obli¬ 
gation of father to maintain his minor 
^ildren irrespective of the property owned 
by him. The wife and the children of the 
absconder therefore cannot be said to have 
^y interest in the propertv in regard to 
their claim for maintenance. 1979 Crl LJ 
1107 : ILR (1979) 2 Delhi 229. 

(12) Widow’s right to maintenance against 
joint family property — Section will not ap¬ 
ply — See Hindu Law. A 1971 Ker 216 : 1971 
Ker LT 299. 

(13) Wife not being a dependant as de¬ 
fined in S. 21 has no right to claim main¬ 
tenance to be made a charge under S. 28. 
(1972) 74 Pun LR 850. 

Section 30 

(1) Where an adoption took place long be¬ 
fore the Act came Into force, none of the 
provisions of this Act would affect that ad¬ 
option and the validity and effect of such 
an adoption has to be determined as if the 
Adoptions Act had not been passed. 

In respect of adoptions which have taken 
place prlcHT to 21-12-1956 and which affected 


Inam properties In the former State of 
Kolhapur, the State Government continues 
to have the power of according ex post 
facto sanction even after the coming into 
force of the Ad Under the Kolhapur Vat 
Eukums, the giving of ex post facto sanc¬ 
tions to adoptions was contemplated and 
such sanction has been held to be a valid 
sanction by the High Court. A 1960 B(»n 7 
(6, 9) : 60 Bom LR 184 (DB). 

(2) In respect of adoption, that was made 
before the commencement of the Act. its 
validity and effect have to be dedded 
under the general law. One has therefore 
to revert to the general law regarding plac¬ 
ing of burden of proof on the question of 
adoption. According a heavy burden lies 
on the person who claims on the basis of 
such adoption to prove adoption. 1979 Rev 
LR 187 ; 81 Pun LR 505. 

(3) Section 30 enacts that nothing con¬ 
tained In the Act and that Includes S. 19. 
shall touch or concern or in other words ap¬ 
ply to an adoption made prior to the Act. 
If therefore such an adoption could be can¬ 
celled by the adopter prior to the com¬ 
mencement of the A<^ toe right of odop^ 
to cancel it is not taken away. A 1975 M 
784 : 1975 Hindn LR » A 1971 GuJ 188 
(196, 199. 200X 
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perty for the l^efit of unborn persons 
even In perpetmty. provided the ultimate 
disposition is for the benefit of charity. 

Every lawyer familiar with the Indian 
Courts must have come across a large num¬ 
ber of settlements and wills made by 
Hindus and Muhammadans for the benefit 
of their children and grand-children. The 
paramount object of the settlor in all these 
cases has been to provide not only for his 
Children and grand-children then in exis- 
t^ce, but also for those to be bom here¬ 
after. Instead. however, of giving effect to 
the settlor's Intention, the law as now ad- 
n^ister^ completely defeats it. Even where 
a donor has only one child in existence at 
the date of the gift, and the gift is made 
In express terms for the benefit of all his 
children including those to be bom here- 
a^r, the law excludes from the benefit of 
the gift all children bora subsequently to 
the date of the gift, to the entire subver¬ 


sion of the donor’s Intention. Similarly, 
the intention of testators to benefit by 
their wills their children and grand-children 
not in existence at the death of the testa¬ 
tors is also defeated. It is to remedy these 
evils, and to give effect to the settlor’s or 
testator’s intention, that the present Bill is 
proposed. The sole object of the Bill is to 
enable the Court to carry out settlor's or 
testator’s intention, which, under the pre¬ 
sent state of the law, they are precluded 
from it At the same time, it is recognised 
that this can only be done within the limits 
allowed by the rule against perpetuity, and 
these limits are prescribed in clauses 4 and 
5 The effect of this Bill, if passed Into 
law, will be to enable Hindus and Muham¬ 
madans to make dispositions of their pro¬ 
perty to the same extent, and subject to 
the same limitations as other communities 
in British India.’’—Gazette of India, 1916, 
Part V, page 2. 


SELECT COMMITTEE REPORT 

‘ *1 


obedience to the Instructions contain¬ 
ed in the order of reference, we have so 
amended the Bill as to confine its opera¬ 
tion to Hindus, save that in the exercise of 
the discretion vested in us. we have insert¬ 
ed an enabling clause permitting the Gov¬ 
ernor-General in Council to extend its pro¬ 
visions to the Khoja community In the 
whole or any part of India where he is 
satisfied that the community in question 
desires the extension. Having regard to 
the existence of the Hindu Transfer and 
Bequest Act. 1914 (Madras Act I 0^^1514), 
we have limited the extent clause of the 
Bill so as to exclude the Province of Mad¬ 
ras from its operation, but we have in¬ 
serted a power allowing the 
General In Council to extend the Act to 
that Province should this course at any time 
be considered necessary or desirable. 

The most important clause in the Bill was 
clause 3 and this clause , (now clause 2) 
we have recast so as to provide that no disp^ 
sition of property by a Hindu, whether by 
a transfer inter vivos or by will, snail oe 
Invalid by reason only that any person for 
whose benefit it may have been made was 
not in existence at the date of such dispo- 
sition. We consider that the clause as 
drawn in this form avoids many of the 
difficulties which would arise if we had re- 
talned the positive form in which it appear¬ 
ed In the Bill as referred to us. 

Clauses 4 and 5 of the Bill, as referred to 
us endeavour to combine the provisions of 
the relevant sections of the Indian. Succes¬ 


sion Act. 1865. and the Transfer of Pro¬ 
perty Act, 1882. The language of the two 
Acts differs in slight respects and we think 
it in every way desirable not to attempt to 
combine their provisions in a composite 
clause and we have preferred in Section 3 
of the Bill, as revised by us. to incorporate 
the sections of the Acts in question by re¬ 
ference. We are well aware that referen¬ 
tial legislation of this kind is open to ob¬ 
jection, but in the circumstances, we feel 
that the practical advantages of reference to 
a well known Code, and the incorporation 
of all the decisions under these provisions 
outweigh any such objection. In this con¬ 
nection, we have thought it well to include 
the provisions of Section 20 of the Transfer 
of Property Act. 1882, as the wording of the 
Transfer of Property, differing in that re¬ 
spect from the Indian Succession Act. does 
not without this section, make it clear that 
the property is vested. 

The only other change of substance is the 
omission of clause 6 of the Bill as referred 
to us. A perusal of the opinions recorded 
on the Bill leads us to the conclusion that 
there is no clear manifestation of opinion in 
favour of the retention of the English rule 
laid down by the clause in question, and 
we think, in the absence of any consensus 
of opinion in favour of the rule that the 
clause shoxild be omitted. The remaining 
alterations are mere alterations of form 
consequent upon the manner in which the 

Bill has been recast.’’—Gazette of India, 

1916, Part V, page 76. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Act 48 of 1959; In Bombay (Now Gujarat and Maharashtra) by 
Bom. Act 54 of 1947. 

-Adapted by A. O., 1937; A. L. O., 1 95Qr 2 A. L. O., 1956. _ 

••A" hi the citations stands for AIR 


[Vol. 201 4 A. M. 38 
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—Adapted in Andhra by An. A. L. O., 1954. 

—Adapted by Meghalaya A.L.O. (No. 3), 1973 

—Extended by Acts 4 of 1941; 59 of 1949; 30 of 1950; 26 of X968: RegS; 6 of 1963, 
—In Bombay: Bom. Act 4 of 1950. 

—In Madhya Pradesh: M. P. Act 12 of 1950. 

—Repealed in part and amended by Act 21 of 1929. 

cognate acts and provisions 

See under Hindu Adoptions and Maintenance Act, 1956. 


[THE] HINDU DISPOSITION OF PROPERTY ACT, 191$ 

(ACT XV OF 1916)» 

[28th September, 1916.] 

An Act to remove certain existing disabilities in respect of the power of dis¬ 
position of property by Hindus for the benefit of persons not in exis¬ 
tence at the date of such disposition, 

WHEREAS it is expedient to remove certain existing disabilities in re¬ 
spect of the power of disposition of property by Hindus for the benefit of 
persons not in existence at the date of such disposition; It is hereby enact¬ 
ed as follows:— 

(a] For Statement of Objects and Reasons, see Gaz. of Ind., 1916, Part V, page 2? 

for Report of Select Committee, see ibid, page 76. 

This Act was extended to the new provinces and merged States by the Merg¬ 
ed States (Laws) Act, 1949 (59 of 1949), S. 3 (1-1-1950) and to the Union territo¬ 
ries of Manipur, Tripura by the Union Territories (Laws) Act, 1950 (30 of 1950), 
S. 3 (16-4-1950): While Manipur and Tripura are full-fledged States now under 
Act 81 of 1971, Vindhya Pradesh to which this Act was extended by Act 30 of 
1950. now forms part of M. P. State —See Act 37 of 1956, S. 9 (1) (e). 

This Act was extended to the SUtes merged in the State of Bombay—See 
Bom. Act 4 of 1950. It was partially extended to Berar (now a part of Maha¬ 
rashtra State) by Act 4 of 1941, and the States merged in the then^ State of M. P.' 
by M. P. Act 12 of 1950. 

The Act has now been extended to the Union territory of— 

(i) Dadra and Nagar Haveli by Regn. 6 of 1963 (1-7-1965). 

(ii) Pondicherry by Act 26 of 1968. 


1. Short title and extent.— (1) This Act may be called THE HINDU 
DISPOSITION OF PROPERTY ACT, 1916. 

®f(2) It extends to the whole of India except the State of Jammu and 
Kashmir.] 

[a] Substituted for sub-section (2) by the Miscellaneou-s Personal Laws (Exten¬ 
sion) Act 1959 (48 of 1959). Section 3 (1-2-1960) 

The former sub-section (2) was as follows: 

*’(2) It extends in the first instance to the whole of India except the territo¬ 
ries which immediately before the 26th January, 1950, were comprised in the Pro¬ 
vince of Madras and the territories which, immediately before the 1st November, 
1956, were comprised in Part B States: Provided that the State Government may, 
by notification in the Official Gazette, extend this Act to any part of the said ter¬ 
ritories of Madras." • 

STATE AMENDMENT 


Pondicherry j 

In Section I. after sub-section (2). insert the following proviso: 

"Provided that nothing contained in this Act shall apply to the Renoncants of 
the Union territory of Pondicherry..”—Act 26 of 1968, Section 3 (i) and Sch. 

2, Dispositions for the benefit of persons not in existence.— Subject to 
the limitations and provisions specified in this Act, no disposition of pro- 


Preamble 

(1) Act Is not retrospective. A 1937 All 
197 (203) (DB). 


Section 2 

(1) The Act contains no words making it 
in any way retrospective in the operation* 
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party by a Hindu, whether by transfer inter vivos or by will, shall be in¬ 
valid by reason only that any person for whose benefit it may have been 
made was not in existence at the date of such disposition. 

3. Limitations and conditions.^ The limitations and provisions referred 
to in Section 2 shall be the following, namely:— 

(a) in respect of dispositions by transfer inter vivos, those contained in 
^Chapter II] of the Transfer of Property Act, 1882, and 

(b) in respect of dispositions by will, those contained in MSections 113, 114, 
115 and 116 of the Indian Succession Act, 1925]. 

[a] Substitute for "Sections 13, 14 and 20” by the Transfer of Property (Am¬ 
endment) Supplementary Act, 1929 (21 of 1929), Section 12. 

[b] Substituted for "Sections 100 and 101 of the Indian Succession Act, 1865”, 
ibid 

STATE AMENDMENT 

Maharashtra: Gnlsrau 

In Clause (b) of Section 3, omit "113.”—Bom. Act 54 of 1947; Act II of 1960, 
Section 88. 

4. Failure of prior disposition.— [Repealed by the Transfer of Pro¬ 
perty (Amendment) Supplementary Act, 1929 (21 of 1929), Section 12.] 

5. Application of this Act to the Khoja community.— Where the ^[State 
Government] is of opinion that the Khoja community in ^[the State] or any 
part thereof desire that the provisions of this Act should be extended to 
such commimity ^it] may, by notification in the ‘^[Official Gazette], declare 
that the provisions of this Act, with the substitution of the word ‘"Khojas” 
or "Khoja”, as the case may be, for the word “Hindus” or "Hindu” where- 
ever those words occur, shall apply to that community in such area as may 
be specijied in the notification, and this Act shall thereupon have effect ac¬ 
cordingly. 

[a] Substituted for "Provincial Government” by A. L. O., 1950. 

[b] Substituted for "the Province”, ibid. 

[c] Substituted for "he” by A. O., 1937. 

[d] Substituted for "Gazette of India”, ibid. 


[THE] HINDU GAINS OF LEARNING ACT, 1930 

(ACT XXX OF 1930) 

[The text of the Act printed here is as on 31-10-1982.1 

CONTENTS 

SECTIONS Gains of leamlngr not io be held, nof fo 

1. Short title and extent. he separate property of acquirer mere- 

ly for certain rcasona 

Z. DeflnltioDS. 4. Savlnira. 

STATEMENT OF OBJECTS AND REASONS 

“Thia BUI reproduces what, it is submit- the matter of individual and personal earn- 
ted, is the true rule of the Hindu Law. in ings by the member of a joint family. It 


Section 2 Iicontd.) 

and therefore, S. 2 only covers the csse of a 
dispoeltion made after the commencement 
of the Act. A 1926 Bom 381 (382) (DB). 

(2) Since the testator cannot by his will 
make a disposition in favour of a person 
who was unborn at the date of the death 
of the testator, he cannot achieve the same 
obieet through the medium of a power of 
appointment. ILR(1949) 2 Cal 611 (614). 

Section 3 

41) The Act of 1916 gives vaUdity to dia- 


positions by Hindus previously held to be 
invaUd by Tagore case, but such disposi¬ 
tions when inter vivoe are subject to limi¬ 
tations in S. 14 of T. P. Act, In a case 
Infringing such limitations, the disposition 
will be covered by S. 15 of T. P. Act, al¬ 
though it is not expressly mentioned in 
Act of 1916 subject to its being shown that 
there Is some rule of Hindu law at vari¬ 
ance with that section. A 1931 Cal 651 (657): 
68 Cal 768. 
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derives support from the equitable and 
liberal spirit which pervades the utterances 
of the Smriti writers (with almost a solitary 
exception) on the subject-matter of this Bill 
and which forms quite a contrast to the 
narrow views of the latter-day commenta¬ 
tors and the decisions based thereon. The 
opinion of many eminent British Indian 
Judges, Including their Lordship>s of the 
Privy Council, who have approached the 
subject without prepossession, is distinctly 
In favour of the principle of the Bill. The 
propriety of conceding to the acquirer the 
sole and independent right to his gains of 
learning is not merely a matter of expe¬ 
diency, but a question of natural justice 
which, in modem times, can hardly be gain¬ 
said by any fairminded person. The Bill, if 
passed, will check wasteful, harassing and 
unrighteous litigation, remove distrust and 
greatly tend to promote peace and goodwill 
among members of Hindu families. The 
measure will likewise lead to a profitable 
employment of capital, that is otherwise 
locked up in jewellery and in safes, by re¬ 
moving some of the obstacles existing in the 
present state of the law. which induce a 
wealthy member of a family to keep his 
savings In disguised investments In landed 
property, rather than in an open and easily 
convertible form. 

An important result of the proposed Bill 
will be that it will immensely Improve the 
position of the female members in a Hindu 
family. The widow and the daughter of‘the 
acquirer, often left helpless, will, in the ab¬ 
sence of male issue, take by inheritance the 
deceased’s gains of learning, in preference 
to distant male members who can, under the 
present law, lay claim to the same by sur¬ 
vivorship. 

The present rule is archaic. It is based 
upon a misconception of the true spirit of 
the Hindu Law and has, in modern condi¬ 
tions of Hindu society, the effect of stagna¬ 
tion. It breeds most wasteful litigation, as 
Is obvious to anyone, who has even a cur¬ 
sory acquaintance with reported Indian de- 
ci.cions or the Daily Cause Lists of judicial 
tribunals. It is necessary that the original 
doctrine should be revived, which will set 
the spirit of private enterprise and indivi¬ 
dual exertion once more free from the tram¬ 
mels imposed in later times. 

The Bill aims at laying down the law in 
a progressive spirit suited to modem times, 
and in terms free from ambiguity. It seeks 
to remove the grave uncertainty and doubt 
which hang around the question. The im¬ 
portant modification of the existing law 
which it seeks to Introduce, is to put the 
gains of special or scientific learning on the 
same footing as those of ordinary education. 
There are cogent reasons, in modem con¬ 
ditions of life, for the adoption of such a 
course. Any other plan must result in im¬ 
practicable and fanciful distinctions and 
anomalies. To refer only to one case which 
is a fruitful source of harassing litigation; 
the issue is comparatively clear as to cases 
where the education Imparted at the expense 
of the family funds is a purely elementary 


one (Lakshman v. Jamnabal, ILR 6 Bombay 
225.) It is equally clear where sudi instruc¬ 
tion is in a special branch of education, for 
instance, training for the I. C. S. (Gokhal 
Chand v. Hukam Chand, LR 48, Indian Ap¬ 
peals, 162). But the issue Is not clear to 
cases which fall neither in the one nor In 
the other category. Such cases are numerous, 

Under the old law of the Smritis (with 
possibly the single exception of Katyayana), 
acquisitions made by means of learning were 
the exclusive property of the acquirer (See 
e. g., Manu Smriti, Chapter IX, Verse 206. 
Narada Smriti. Chapter XIII, Verse 6.) There 
was no distinction drawn between ordinary 
or special and scientific education, nor 
tween ordinary, and extraordinary gains of 
learning. If, however, the acquisition Itself 
was n^sde with the aid of family funds, it 
was divisible among the coparceners. Later 
commentators, however relying upon the text 
of Katyayana, have placed restrictions on 
the right of the acquirer in the gains made 
by him by means of his learning. According 
to these later authorities, the gains of science . 
are divisible among the members of the 
family, if the acquirer was instructed In the 
science by a member of his family or it 
while he was studying the science, he or his 
family had been maintained by other mem¬ 
bers of the undivided family. It was only 
when the learning was acqulr^ from • 
stranger and while receiving maintenance 
from strangers, that the gains of science 
formed the separate property of the acquirer. 
According to these commentators, whethtf 
the learning is ordinary or special, the gains 
of such learning are divisible if the learning 
was imparted at the expense of the family 
or by a member of the family. The Mitak- 
shara does not make any difference betwen 
the ordinary and extraordinary gains of 
learning. 

The view taken by the Courts with regard 
to this question has undergone considerable 
fluctuations. At first It was held that the 
gains of an ordinary general education, at 
all events the ordinary gains of such educa- 
tion, were partible, if the education was 
imparted at the family expense or was re¬ 
ceived by a person in the enjoyment of a 
family maintenance. Latterly, however, the 
tendency of the Courts has been in favour 
of the opposite view, viz., that the gains of 
education Imparted at the expense of the 
family are divisible only when the educa¬ 
tion is in a special branch of science whidi 
is the source of acquisition and not the ele¬ 
mentary or general education which is the 
necessary stepping to the acquisition of ^ 
science. The view taken by the Courts at 
the present time is opposed to the ancient 
texts, and is based upon distinctions of^ 
unworkable character which have 
great uncertainty and confusion in thw 
practical application. They place one cla* ot 
earnings at a great disadvantage. The large 
majority of people who acquire propar^r by 
means merely of an ordinary or general edu¬ 
cation. can treat their gains as their ser¬ 
rate property; but the cwnparatlvely sm a l ler 
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section of the community, which acquire 
property by means of a special, scientific or 
extrao^inary education, must divide its 
gains with the other members of the family 
There is often great difficulty in working 
out the distinction drawn between the two 
classes of cases. What is special or scientific 
education and what is ordinary or general 
education is a matter which it is extremely 
difficult to determine. The standard of edu¬ 
cation varies in different localities, 
in different classes and in dif¬ 
ferent families. It is also shifting from time 
to time. What might at one time have b^n 
regarded as extraordinary education be¬ 
comes ordinary education after the lapse of 
some years. What might be ordinary edu¬ 
cation in the case of a wealthy family would 
be extraordinary education In a family of 
scanty means. TTie result is a great uncer¬ 
tainty of the present law. It Is im nos sime 
for any person who acquires property ^ 
his learning to feel any certainty that Ws 
earnings will be regarded as his own. 
uncertainty is greater if the distinction 
drawn in some of the texts and decision*! 
between ordinary and extraordinary gams 
of learning is borne In mind. 


A state of the law which renders it im¬ 
possible for the acquirer of property to 
know whether he can or cannot exerc’se 
any control over it. calls for immediate 
alteration. The desire of a person to k^p 
for himself what he has earned and the dis¬ 
position to regard such earnings as ex- 
tiusive property are so universal 
claim of the acquirer to his acquisitions 
must be regarded as natural and legitimate- 
Likewise, the legal recognition of the claim 
of the acquirer to be master of his 
earnings is the strongest imt^tus 
exertion, an Incentive to increase his wealth 
and a means of promoting the progress o 


the co: 


• lltl 


unity. 


The question - did not assume any great 
importance till modern times, for self-acqui¬ 
sitions were comparatively rare. Under the 
old conditions of life, when the members of 
a family all lived together in the same place 
and followed the same occupation, there was 
seldom any scope for such acquisition. But, 
under the altered conditions of present-day 
life, when the joint family Is constantly 
splitting up and the members leave their 
ancestral home for different places to seek 
their living by new pursuits, not merely is 
the strength of the family tie w^siderabl^y 
loosened, but the amount of the ®Wlsitions 
of the individual members is, in the mala 
determined by the capacity, character and 
special aptitude of the individual. 


It cannot be denied that the consequences 
of the present law are unfair to the ac¬ 
quirer and his widow and female issue. So 
long as he remains as an undivid^ rnem- 
ber of the family, the other members have 
an equal share in his earnings during his 
life time, and the acquirer cannot make a 
gift, Inter vivos or after his death, out of 
his acquisitions even to his daughter 

or widow, in order to redress the inequali¬ 


ties of the Hindu Law of Intestate succe.s- 
sion. The idle members of his family do 
not act very hostilely to the earner in his 
lifetime, for he can effect a partition, and 
thereby deprive them of all opportunity of 
sharing his subsequent earnings. Troubles 
generally arise after the death of the ac¬ 
quirer, and they affect persons least able to 
protect themselves. If the acquirer dies 
leaving a widow and female children only, 
the ^ildren are entitled to-nothing, and the 
widow has a bare claim to maintenance. A 
more shocking case of injustice can hardly 
be imagined. The proposed measure will 
have the effect of raising in some cases at 
least, the status of women end uplifting 
them out of a position of helpless depen¬ 
dence in which they are placed by the pre¬ 
sent law. 

By depriving a person of control over his 
earnings, the present law checks the natural 
impulses to earn and to save. It has also 
the effect of compelling the acquirer of pro¬ 
perty to find a means of circumventing the 
restrictions of the law. It exercises a demo¬ 
ralizing influence upon his character by In¬ 
ducing him to have recourse to dishonest 
subterfuges like benami transactions. 

Likewise, the present rule is not favour¬ 
able to the growth of self reliance among 
the dependent members of the family. In 
a rich family, it offers a premium to extra¬ 
vagance, idleness and perpetual discord. Its 
injustice is manifestly galling. Take, e.g., a 
case in which a father has three sons and 
incurs the same expenditure on their educa¬ 
tion. He sends them all to England to be 
educated for the I. C S. One is successful, 
the other two fail. Of the two who fail, one 
takes to trade, the other is unwilling to do 
any work and remains idle. The trader 
earns a large fortune, which the present law 
allows him to keep to himself, because his 
education in England was for the Civil Sef- 
vice and not for trade. But, out of the 
earnings of the Civilian, two shares are 
claimed, one by the trader and the other by 
the brother who has been idle. The trader 
keeps his own earnings and also takes a 
share of the Civilian’s earnings. Take again 
a case in which three brothers are given 
by their father the same education for the 
same profession and at the same cost. 
Though they have had the same start in life, 
the degree of success attained by them may 
vary according to the differences of apti¬ 
tude. character and other advantages, natural 
or accidental. Is there any reason in this 
case why the more successful brother should 
be compelled to share his earnings with his 
less able brothers? It Is not suggested here 
that the claim of a brother to support and 
assistance should not be recognised by his 
more fortunate brother, but the claim should 
rest upon purely moral sanctions, and 
should not be invested with any legal recog¬ 
nition. Knowing, as we all do, the great 
intensity of family ties among Hindus, it 
would be absurd to contend that, if legal 
obligations were removed, the moral obliga¬ 
tion would cease to be recognised even to 
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the extent to which it prevails among non- 
Hindu races. 

There is, likewise, ample basis for the 
view that the ancient Hindu Law did not 
regard a person who spent money upon the 
education of a member of his family as hav¬ 
ing any legal right to reimbursement or re- 
turn of the outlay. Ages ago. it was laid 
dovyn by the Smritis. and it is still the law, 
that an educated member of the family is 
entitled to demand a partition at any time 
and his share is not liable to be debited 
with even a farthing of the cost of his edu¬ 
cation. however high it may have been. Nor 
can the member who has made the outlay 
compel the member, educated at his expense^ 
m earn or to save or even to postpone his 
demand for partition, and it is perfectly true 
to assert that a member of the family who 
spends money for aiiother’s education has 
ho legal right to any return on the outlay 
His expectation of benefit, if any, is a mere 
moral expectation and it Is neither neces¬ 
sary nor feasible to clothe it with legal sanc¬ 
tion without violating the most deep-rooted 
principles of the Hindu Law. 

If an educated member of a family, un¬ 
restrained by feelings of delicacy, forces a 
partition as soon as he begins to earn, the 
family has no legal claim upon him for re.- 
imbursement of the outlay made on his edu¬ 
cation. nor any share in his future acquisi¬ 
tion^ It is not. therefore, merely anomal¬ 
ous but unjust that, while in such a case the 
earning member should be able to keep all 
ms earnings to himself, the educated mem¬ 
ber who from feelings of generous delicacy, 

* » S' 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 

“Amended by Act 48 of 1959. 

“Extended by Acts 59 of 1940; 4 of 1941; 30 of 1950; 26 of 1968; Regn. 6 of 1963. 

—In Andhra Pradesh by A. P. Act 23 of 1958. 

“In Bombay (Maharashtra and Gujarat) by Bom. Act 4 of 1950. 

“In Madhya Pradesh by M. P. Act 12 of 1950. 

“In Punjab (Punjab and Haryana) by PunJ, Act 5 of 1950. 

“In Tamil Nadu by T. N. (Added Territories) A. L. O., 1961. 

“Adopted by 3 A. L. O., 1956. 

COGNATE ACTS AND PROVISIONS 
Hindu Adoptions and Maintenance Act, 1956. 


Th© Sill Will dlso hdve th® 

character of^^ 
eduration was imp^d.°ThJ diffl?^es^“rf 

^fensive^on the 

seSt°Bfn*’if”^ entertained that the pre- 
I ^ passed into law, will lead to the 
violent break-up of the joint family system, 

®^*sting law furnish^^ 

W to educated mem- 

Innwelf as sopn as he begins 
a respectable Income, the Bill on 

ment^^^** would remove this induce- 

^ conformity with the un¬ 
questionable working of the 'great law of 
proiwrty’ as Ruskin caUed it. which obtains 
I countries and according to 

which a man who works for a thing shall 
be allowed to get it, keep it and consume it 
In peace. M. R. JAYAKAR." — Gazette of 
India, 1929, Part V, page 228. 


[THE] HINDU GAINS OF LEARNING ACT, 1930 

(ACT XXX OF 1930)“ 

[25th July, 1!130.1 

An Act to remove doubt as to the rights o£ a member of a Hindu undivided 
family in property acquired by him by means of his learning. 

WHEREAS it is expedient to remove doubt, and to provide an uniform 
rule, as to the rights of a member of a Hindu undivided family in property 
acquired by him by means of his learning; It is hereby enacted as follows:— 
[a] For Statement of Objects and Reasons, See Gaz. of Ind., 1929, Pt. V, page 228; 
for Report of Select Committee, see Gazette of India, 1930, Pt. V, p. 93. 


Preamble. 

(1) Before the Hindu Gains of learning 
Af t. 1930 was passed, the income earned by 
a member of a joint family by practice of 
a profession or occupation requiring soecial 
trammg was considered to be joint Hindu 


Family income if such training was im- 
arted af the expense of the joint family 
ut bv the passing of this Act such earning 
is to be treated as exclusive or separate 
property of the member of a Joint Hindu 
Family even if such training was imparted 
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This Act has been declared to be in force in the Sonthal Parganas by Notifica¬ 
tion under Section 3 (3) (a) of the Sonthal Parganas Settlement Regulation (3 of 
1872): see B. and O. Gazette, 1931, PI 11, page 903. Sonthal Parganas are a part of 

‘ Bihar State now. 

This Act has been extended to the new provinces and merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949), Section 3 (1-1-1950) and to the Union 
Territories of Manipur and Tripura by the Union Territories (Laws) Act, 1950 (30 
of 1950), Section 3 (16-4-1950); While Manipur and Tripura have now become States 
by Act 81 of 1971, Vindhya Pradesh to which this Act was also extended by Act 
30 of 1950 is now a part of M. P State — See Act 37 of 1956, Section 9 (1) (e). 

The Act applies to the States Merged in the States of— 

Bombay: Bom. Act 4 of 1950; 

Madhya Pradesh: M. P. Act 12 of 1950; 

Punjab: Punj. Act 5 of 1950. 

The Act was partially extended to Berar (now a part of Maharashtra) by Aci 
4 of 1941. 

The Act has now been extended to the Union territory of— 

(i) Dadra and Nagar Haveli by Regn. 6 of 1963 (1-7-1965): and 

(ii) Pondicherry by Act 26 of 1968 (1-8-1968). 

1. Short title and extent.— (1) This Act may be called THE HINDU 
GAINS OF LEARNING ACT, 1930. 

®{(2) It extends to the whole of India except the State of Jammu ana 

*^[a?^StSstItuted for old sub-section (2) by the MisceUaneous Personal Laws (Ex¬ 
tension) Act, 1959 (48 of 1959), Section 3 and Sch. I (1-2-1960). 

The old sub-section (2) was as follows: 

«(2) It extends to the whole of India except the territories which Immediately 
before the 1st November, 1956. were comprised in Part B States.” 

2. Definitions.— In this Act, unless there is anything repugnant in the 
subject or context,— 

(a) "acquirer** means a member of a Hindu undivided family, who acquires 

gains of learning; ^ x *• i 

(b) "gains of learning" means all acquisitions of property made substantial¬ 
ly by means of learning, whether such acquisitions be made before or 
after the commencement of this Act and whether such acquisitions be 
the ordinary or the extraordinary result of such leammg; and 

(c) "leammg” means education, whether elementary, technical, scientific, 

special or general, and training of every kind which is usually intend¬ 
ed to enable a person to pursue any trade, industry, profession or avo¬ 


cation in life. 

3. Gains of learning not to be held, not to be separate property of ac¬ 
quirer merely for certain reasons.- Notwithstanding ^y cu^om. rule or 
interpretation of the Hindu Law, no gains of leammg shall be held not to be 
the exclusive and separate property of the acquirer merely ^yjeason of-- 
(a) his learning having been, in whole or in part, to ^ 

member, Uving or deceased, of his family, or with the aid of the jomt 


Preamble (contd.) 

with the aid of funds of any other mem¬ 
ber. The provisions of Finance Act (1974i. 
Sch. I, Part 1. Para A. Sub-para 2 do« hot 
render the provisions of the presen t Ag 
redundant. 1981 Tax LR 9 (12) : 1981 UWC 
626 (DB) (AU). 

Section 8 

ri) Monies acquired by a member of a 
foitif family by offlciatlng as a purohlt can- 
iioflbe claimed as Joint family property evp 
If the member had his education with the 
aid of Joint family funds. The incomes re¬ 


ceived by a person offtciating as purohlt are 
paid at the discretion of the donors either 
by way of charity or by way of remunera¬ 
tion for personal services rendered which 
cannot be claimed as of right and therefore, 
cannot in any way amount to family pro¬ 
perty. A 1957 Mad 89 (89) (DB). 

(2) Service In State Bank — Hindu earn¬ 
ing salary and emoluments from — They 
are his self-acquired and not partible pro¬ 
perty. A 1966 Mad 266 (274) : (1966) 1 Mad 
LJ 471 (DB). 
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funds of his family, or with- the aid of the funds of any member there¬ 
of, or 

(b) himself or his family having, while he was acquiring his learning, been 
maintamed or supported, wholly or in part, by the joint funds of his 
family, or by the funds of any member thereof, 

4. Savings. This Act shall not be deemed in any way to affect— 

(a) the terms or incidents of any transfer of property made or effected be¬ 
fore the commencement of this Act, 

(b) the validity, invalidity, effect or consequences of anything already suf¬ 
fered or done before the commencement of this Act, 

(c) any right or liability created under a partition, or an agreement for a 

partition, of jomt famUy property made before the commencement of 
this Act, or 

in respect of such right or liability; or to 
render invalid or in any way affect anything done before the com¬ 
mencement of this Act in any proceeding pending in a Court at such 
commencement; and any such remedy and any such proceeding as is 
herein referred to may be enforced, instituted or continued, as the case 
may be, as if* this Act had not been passed. 


[THE\ HINDU INHERITANCE (REMOVAL OF DISABILITIES) A< 

(ACT Xn OF 1928) 

(The text of the Act printed here is as on 31-10-1982.] f 

CONTENTS 


SECTIONS 

1. Short title, extent and application, 

2. Persons not to be excluded from in- 


beHtanoe or rights In joint family pro¬ 
perty. 

3. Saving and exception. 


STATEMENT OF OBJECTS AND REASONS 


"This Bill is the revival of a similar Bill 
introduced by the Late Mr. T. V. Seshagiii 
Ayyar in the first Assembly where it was 
passed on the 27th March 1923. Its conside¬ 
ration in the Council of State was adjourn¬ 
ed on the 19th July 1923 till the next ses¬ 
sion. when no further action being taken, it 
lapsed. 

The bill seeks to remove certain disabili¬ 
ties which exclude Hindu heirs from inheri¬ 
tance. These are congenital blindness, deaf¬ 
ness and dumbness, congenital want of any 
limb or organ, lunacy and idiocy though not 
congenital or incurable, sanious or ulcerous 
leprosy, impotency or other incurable dis¬ 
ease. These disqualifications owe their 
origin to the obvious reason that those who 
take no hand in fighting should take no 
hand in the estate. The old reason has dis¬ 
appeared but the old disability remains, 
though its propriety has been judicially 
doubted: it bring held that infirmities such 
as congenital leprosy (Kayarabana v. Sub- 
baraya, 25 Mad LJ 251), or lameness (Ven¬ 


kata V. Purshottam, 25 Mad 133), blindness 
(Yellarajhulu v. Yellarajhulu. 37 Mad LJ 
405) or a nasal tumour (Subba v. Venkata- 
rama, 20 Mad LJ 508) are no longer suffi¬ 
cient to disqualify a person from Inherit¬ 
ance, though a person suffering from con¬ 
genital insanity or Imbecility and those un¬ 
fit to discharge the religious duties Incum¬ 
bent upon the heir, or for the ordinary 
intercourse cf life stand upon a different 
footing. (Hindu Code Second E^tlon. Sec¬ 
tion 244 and cases cited). 

The Bill is intended to remove frwn the 
law its obsolete and spent provisions, for 
which there Is now no parallel elsewhere. 
They disfigure that law and make It harsh 
and unjust. 

It is hoped that the Assembly will re- 
afidrm its previous decision, and thus give 
the other Chamber another opportunity to 
concur in a reform against which nothing 
reasonable has been or can be xu’ged. 
H. S. Gout.” — Gazette of India, 1928, Part 
V, p. 51. 
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PTHEl HINDU INHERITANCE (REMOVAL OF DISABILmES) ACT, 1928 
^ * (ACT XII OF 1928)» 

(20th September, 1928.] 

An Act to amend the Hindu Law relating to exclusion from inheritance of 
certain claves of heirs, and to remove certain doubts. 

Whereas it is expedient to amend the Hindu Law relating to exclusion 
from inheritance of certain classes of heirs, and to remove certain doubts: It 

is hereby enacted as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., 1928, Pt. V, page 51. 

The Act has been extended to the new Provinces and merged States by the 
Merged States (Laws) Act, 1949 (59 of 1949). Section 3 (1-1-1950) and ^ the Union 
territories of Manipur and Tripura by the Union Territories (Laws) A^ 1950 (30 
of 1950), Section 3 (16-4-1950): Vindhya Pradesh to which this Act was extended y 
Act 30 of 1950, now forms part of the State of Madhya Pradesh “ Act .7 of 
1956, Section 9 (1) (e). Manipur and Tripura are now States—See Act 81 of 1 . 

The Act is applied to the States merged in the State of— 

Bombay: Bom. Act 4 of 1950; 

Madhya Pradesh; M. P. Act 12 of 1950- 

Madras: Mad. Act 35 of 1949. hv Act 

The Act was partiaUy extended to Berar (now a part of Maharashtra) by Act 

4 of 1941. 

The Act has now been extended to the . 

(i) Dadra and Nagar Haveli by Regn. 6 of 1963 (1-7-1965). 

(ii) Pondicherry by Act 26 of 1968 (1-8-1968). 

1 Short title extent and application— (1) This Act may ^called THE 
HINDU INHERITANCE (REMOVAL OF DISABILITIES) ACT, 1928. 

TOlt extends to the whole of India except the State of Jammu and 

’""J shall not apply to any person governed by the Dayabhaga School 

"VTsuLnu^Id for old sub-section (2) by 

^ ^ tension) Act, 1959 (48 of 1959), Section 3 and Scb. I (1 2 1960). 

:^r2: re.t:d"U:^ o, rrex^pt - -..n^w-h immediately 
before the 1st November. 1956, were comprised in Part B States. 

STATE AMENDMENT 

Pondicberryt __ _ , Renoncants of 

(i) In Section 1, in sub-section (3), add at me ena. 

^ , , ,, , , 

to the con- 

?rXno';er““ed by the Hindu Law, other than a person who is a^ 


Preamble aa+ 

sy r mad^lSs^mS 

28 making the wange 

^ 2 A ^ 

The prohibition laid down by the 
Law ^ts ta 

ia »movei by theA c^ 

•6^** in the cltationa etands ior AIR 


therefore a suit bv a next friend to 
partition is maintainable. S. 2 speaks not 
merely of ‘inheritance’ but also of any right 
or a share.' The words 'from anv J 

^hare' have been purposely introduced by 
the legislature and to read them as 
generis to the word ‘inheritance be 

opposed to the rules of construction of 

statutes as that would render those words 
superfluous. 'Any right’ means all nghte 
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defonnity, or phystror^^rtal 

Of Hmd‘'u7a!r"°'' "° ‘>^ ‘he Dayabhaga School 

nght\htfh"aratc:to"orrytab^^^^ 

re'rpred h^;; z7i7Z‘i:^ z^ 


[THE] HINDU marriage ACT, 1955 
(ACT XXV OF 1955) 

The text of the Act printed here is as on 31-10-1982.J 

CONTENTS 

PRELIMINARY 


SECTIONS 

1. Short title and extent. 

2. Application of Act. 

3. Definitions. 

4. Overriding effect of Act, 

. ^ marriages 

5. pomSo " “ 

s' * "‘“du marriage. 

«. Registration of Hindu marriages? 

O'" CONJUGAL 
RIGHTS AND JUDICIAL 
Q » .s. , SEPARATION 

in f®®!**“!*®** of conjugal rights 
10, Judicial separation. 

NULLITY OF MARRIAGE AND 

11 •, divorce 

u Void marriages. 

J?‘ marriages. 

j 3. Divorce. 

i^gs**^”***'^* relief in divorce proceed- 

mutual consent. 

with/n ?j; *« presented 

i^aiS ^ persons when may marry 

of children of void and void¬ 
able marriages. 


Section 2 (contd.) 

^ partition 

riffhf^P*” f ® share means a 

nt. ^ separate share. A 1962 Mys 18 
‘20, 21) ; 39 Mys LJ 393 (DB). 

Hindu Law of inheritance 
Madras (prior to the com- 
the Hindu Inheritance 
(Removal of Disabilities) Act. a disqualified 

congenitaUy a deaf-mute, be- 
rom« by birth a coparcener with his father 
so that the ancestral family properties vest 

*®i? ^5 ®l?®^® surviving coparcener on 
the death of his father without other male 
issue. Such a disqualified member of the 
Joint family is entitled to take and enjoy 
the whole estate when he becomes the sole 

of family. A 1965 SC 
1349 (1350, 1358) : (1965) 2 SCWR 1011. 


Jo* l***®ishmenf of bigamy. 

18. Punishment for contravention of ce 

tain other conditions for a Hindu ma 
riage. 

JURISDICTION AND PROCEDURE 

19. Court to which petition shall be pn 

senfed. 

2?’ verification of petitions 

or.^£**”®***®“ Act 5 of 1908. 

21A. Power to transfer petitions In certai 
cases. 

21B. Special provision relating fo trial an 

9 in £*®P®®** petitions under the Act. 

21C. Documentary evidence. 

22. Proceedings to be in camera and ma! 
not be printed or published. 
iJecree in proceedings. 

23A. Relief for respondent In divorce am 
other proceedings. 

24. Maintenance pendente lite and expense 
of proceedings. 

£5* 5®*’?'*“®“* alimony and maintenance. 

26. Custody of children. 

27. Disposal of property. 

Appeals from decrees and orders. 

OiA, Enforcement of decrees and orders. 

SAVINGS AND REPEALS 

29. Savings. 

30. Repeals. 

Where the idiocy or lunacy is not con- 

SiV supervening nature it 

wll not disqualify a person from a right 
or share in the joint family property and 

vdU not be debarred from 
mstitu^g a suit, through his next friend 

family property. A 1973 
Mad 36 (39, 40) : (1972) 2 Mad LJ 341 (DB). 

(4) In a suit brought by a p^son suffering 
^m mental defect through his next friend, 
}f plaint does not state that the plain' 
tiflf was not a congenital lunatic but merely 
states his mental state at the time the 
transactions were ent^d into and at the 
time when the suit was Instituted, no pre¬ 
sumption whatever can be drawn that the 
plaintiff was lunatic from birth. A 1973 Mad 
36 (39) : (1972) 2 Mad LJ 341 (DB). 
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STATEMENTS OF OBJECTS AND REASONS 


I "The Hindu Code as drafted by the 
Rau Committee was introduced in the 
Legislative Assembly in 1947 and was re¬ 
ferred to a Select Committee of the Con¬ 
stituent Assembly of India (Legislative) on 
9th April, 1948. The Select Committee sub¬ 
mitted its report on the 29th August. 1948 
and their revised draft was discussed at 
considerable • length by the Provisional Par¬ 
liament. but as the Bill could not be passed 
before the dissolution of that Parliament it 
now stands lapsed. 

2. As stated earlier by Government, the 


Code is now being split up into separate 
parts for the purpose of facilitating discus¬ 
sion and passage in Parliament, and the 
present Bill is the first of a series of such 
parts and deals with marriage and divorce. 
The earlier Bill has now been considerably 
revised, one significant change being the 
omission of all provisions relating to civil 
marriages, a subject dealt with in the Spe¬ 
cial Marriage Bill now pending before the 
Council of States (see the Special Marriage 

Act, 43 of 1954).Gaz. of Ind., 1952. 

Extra,, Pt. II, Section 2, page 67. 


n. AMENDING ACT 68 OF 1976 


The Hindu Marriage Act. 1955 (25 of 1955). 
became law on the 18th May, 1955. It ap¬ 
plies to all Hindus, Buddhists, Jainas or 
Sikhs. It applies also to all other persons 
who are not Muslims, Christians, Parsis or 
Jews tmless they establish that they were 
not governed by Hindu law, custom or 
usage prior to the Act, 

Since the passing of the Hindu Marriage 
Act, various suggestions for amending the 
same, as well as the Special Marriage Act 
1954, were received from some Members of 
Parliament and the general public. The 
Special Marriage Act, 1954, being a civil 
law applicable to all, has necessarily to 
keep pace with any reform of matrimonial 
laws. The Law Commission was requested 
to examine the matter and they have pre¬ 
sented the Fifty-ninth Report which con¬ 
tains their recommendations. The Bill seeks 
to amend both the Acts aforesaid so as to 
Implement, with necessary modifications, 
the recommendations contained in that Re¬ 
port. The Committee on Status of Wom«i 
in India have generally supported the am¬ 
endments proposed by the Law Commission 
and suggeldied, inter alia, the Incorporation 
of a suitable provision for mutual consent 
In the Hindu Marriage Act more or less on 
the lines of a provision in that behalf in 
Section 28 of the Special Marriage Act. It 
is, however, felt that when once the par¬ 
ties have chosen to move the court for dl- 

in. AMENDING 

The Bill seeks to amend the Child Mar¬ 
riage Restraint Act. 1929, to increase the 
minimum age of marriage from fifteen to 
sixteen for females and from eighteen to 
twenty-one for males and to make conse¬ 
quential amendments In the Hindu Marriage 
Act, 1955, and the Indian Christian Mar¬ 
riage Act, 1872. It is also being provided 


vorce by mutual consent, it is not neces¬ 
sary to make them wait for a further period 
of one year to obtain relief. This period of 
waiting is, therefore, proposed to be reduc¬ 
ed from one year to six months. The Com¬ 
mittee has further suggested that having 
regard to the frequent violations of the pro¬ 
visions of the Child Marriage Restraint Act 
it iS' necessary to provide in the Hindu 
Marriage Act a suitable provision confer¬ 
ring the right of repudiation on girls who 
are subject to such marriages, whether the 
marriage was consummated or not. The 
right of repudiation Is proposed to be con¬ 
ferred on such girls subject to their exer¬ 
cising the same before attaining the age of 
18 years. To avoid multiplicity of litigiation 
and consequent delay, it is also proposed to 
apply the amended law in relation to all 
pending proceedings under the relevant Acts, 
Notes on clauses appended to the Bill indi¬ 
cate the changes proposed to the statute.s. 
The objects of the legislation are mainly. 
(1) to liberalise the provisions relating to 
divorce: (2) to enable expeditious disposal 
of proceedings under the Act; and (3) to re¬ 
move certain anomalies and handicaps that 
have come to light after the passing of the 
Acts. 

The Bill seeks to achieve the ahnvemen- 
tioned purposes.—Gaz. of India, 29-3-1976, 
Pt. II S. 2, Ext., p. 780. 

ACT 2 OF 1978 

that offences under the Ch'ld Marriage Re¬ 
straint Act may be investigated upon by a 
police officer under the Code of Criminal 
Procedure as if it were a cognizable of¬ 
fence. The police officer shall, however, 
not have the power to arrest without a 
warrant or an order of a Magi.strate.—Gaz. 


of India, 15-12-1977, Pt. II S. 2. p. 880. 
ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 


-Amended by Acts 73 of 1956; 44 of 1964; 68 of 1976; 2 of 1978, 


—Supplemented by Act 19 of 1960. 

—Extended by Regns. 6 of 1983; 7 of 1903; In Jammu and Kashmir by J. and K. 
Act 8 of 1955. 

—Amended in Tamil Nadu by T. N. Act 21 of iOo?* 
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—Amended in Uttar Pradesh by U. P. Act 13 of 1962. 

—Amended in Pondicherry by Regn. 7 of 1963; Pondi. Act 14 of 1971. ' 

—Repealed in part by Act 58 of 1960. 

COGNATE ACTS AND PROVISIONS 

(J) Divorce Act 4 of 1869. 

( 2 ) Anand Marriage Act 7 of 1909. 

(3) Child Marriage Restraint Act, 19 of 1929, 

(4) Parsi Marriage and Divorce Act, 3 of 1936. 

(5) Arya Marriage Validation Act, 19 of 1937. 

(6) Dissolution of Muslim Marriage Act, 8 of 1939. 

(7) Special Marriage Act, 43 of 1954. 

(8) Foreign Marriage Act. 33 of 1969. 

(9) Criminal Procedure Code, 1973 (2 of 1974), Ss, 125-127. 

(10) Evidence Act (1872), Ss. 107, 108, 112. 

(11) Dowry Prohibition Act, 1961. 

(12) Civil P. C. (1908). O. 32 and O. 32A. 

(13) J. and K. Hindu Marriage Act 1980 (4 of 1980). 

(14) Kerala Joint Hindu Family System (Abolition) Act, 30 of 1976, 

For further list of such Acts see under Hindu Adoptions and Maintenance Act 
78 of 1956. 

For Commonwealth Legislation see Divorce Act (Canada) 1967-68, C. 24: Matri¬ 
monial Causes Act 1959 (Australia): Matrimonial Proceedings Act (New Zealand) 
1963: Matrimonial Proceedings and Property Act 1970 (1970, C. 45): Divorce Re¬ 
forms Act. 1969 (1969, C. 55): Kenya Hindu Marriage Act, 1955; Matrimonial Causes 
Act, 1973 (1973, C. 18); Domicile and Matrimonial Proceedings Act 19^3 (1973, C. 45). 


[THEI HINDU MARRTAGF; ACT. IWSS 
(ACT XXV OF 1955)* 


flSth May, loss.] 


An Act to amend and codify the law relating to marriage among Hindus. 

Be it enacted by Parliament in the Sixth Year of the Republic of India 
as follows: 

[a] For Statement of Objects and Reasons, see Gar. of Ind., 1952. Extra., Pt. TI, 
Section 2, page 67; and for Report of Joint Committee, see ibid, 1954, Extra., 

Pt. II, Section 2, page 677. 

The Act has been now extended to the Union territory of—• 

(1) Dadra and Nagar Haveli by Regn. 6 of 1963 (1-7-1065)3 


(2) Pondicherry by Regn. 7 of 1983 (1-19-1963). 

The Act was applied with modifications to the State of Jammu and Kashmir 
Dy that State Act 8 of 1955. That Act has now been repealed by J. & K. 
Hindu Marriage Act, 1980 (4 of 1980), S. 36 w.e.f, 14-4-1980. 

The Act has not been extended to Goa, as the Civil Code existing there covers 
the subject-matter of this Act 

preliminary 

1. Short title and extent.— (1) This Act may be called THE HINDU 
MARRIAGE ACT, 1955. 




Preamble 

(1) Hindu Marriage Act is exhaustive on 

the law relating to marriage among Hindus 
including Nairs. A 1979 Ker 152 (153) 1979 

Ker LT 61. 

(2) With the enforcement of this Act 
caste ceases to operate as a bar for a 
marriage between two Hindu spouses and 
there is nothing in the enactment to indi¬ 
cate that after marriage the w’fe or the 
husband gets converted to the caste of her 


husband or of his wife. (1978) 80 Bom LR 
182 (185) (DB). 


Section 1 " ^ 

t It is not enough for applicabill^ 
it oTilv one of the parties is of IndlM 
idle A I 97 I cal 163 (164) ; (1977) 4 Crf 
(N) 1050 (SB). 

\ Domidle of choice is deoendent on jj) 
Hnd fb) intention of person who 
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(2) It extends to the whole of India except the State of Jammu and 
Kashmir,^ and applies also to Hindus domiciled in the territories to which 
this Act extends who are outside the said territories, 

[Sub-section (2) — Cf: The Hindu Minority and Guardianship Act, 1956. Sec¬ 
tion \ (2). Special Marriage Act 1954, Section 1 (2).] 


[a] The Act was applied to the State of Jammu and Kashmir with certain modi¬ 
fications by the J. and K. Hindu Marriage Act, 1955 (J. and K. Act 8 of 
1955), Section 3 (w. e. f. 10-11-1955). J. & K. Act 8 of 1955 has now been 
repealed by J. & K. Act 4 of 1-980 with the result that this Act now does 
not apply to Jammu and Kashmir State. 


OBJECTS AND REASONS 

‘The words "domiciled in India" have who may. for the time being, outside 

be^ chang^to "domiciled in the territories the said territories - whether they be in 

Act extends" to make the Jammu and Kashmir or outside India al- 

position clear, so that the law “f" together. ^.C.R. 

pUcable to aU Hindus with such domicile, 

2. Application of Act.— (1) This Act appUes— 

(a) to any person who is a Hindu by religion in any of its forms or deve¬ 
lopments, including a Virashaiva, a Lingayat or a follower of the 
Brahmo, Prarthana or Arya Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion, and 

(c) to any other person domiciled in the territories to which this Act ex- 
■ tends who is not a Muslim, Christian, Parsi or Jew by religion, ^less 

it is proved that any such person would not have been governed by 
the Hindu law or by any custom or usage as part of that law ^ ^ 

Bpect of any of the matters dealt with herein if this Act had not been 

passed. _ 


Section 1 (contd.) a rv .1 

resides. A 1978 Cal 163 a64) : <1977) 4 Cal 

HC (N) 1050 (SB). 

(3) The petitioner-appellant, who wag . a 
Nepali of Gorkha tribe, ^^^s jesidmg in 
India for long time and described himself 
as Hindu by creed. He was married to a 
Chhetri girl according to Hindu rites ^ 
India. In his suit for restitution of conmgri 
rights, the plea that he was ^'ot domicil^ 
in India was not raised in the written stat^ 

ment. There was nothing on 
cate that such a marriage was prohibited or 
invalid according to the law of domicile of 
the husband. 

Held that, the suit was maintainable and 
that, in the absence of specific plea in the 
written statement, the lower Court was 
not Justified In going 

tlon of fact and law whether the husba^ 
wai of Indian domicile or he had a^ouir^ 
the domicile of choice in In^. A 1973 Cal 
42S (426, 427, 428) : 77 Cal WN 535 (DB). 

Section 2 


application that a person should be a Hindu 
by birth. (1967) 2 Mad LJ 334 (DB). (Tests 
of non-Hindu becoming Hindu, stated.) 

(3) Section 2, Explanation (b) provides for 
the conferment of the status of a Hindu on 
a person even though such status is doubt¬ 
ful when personal law of the parties is in¬ 
voked. Therefore, if a son of a parent be¬ 
longing to a twice-born class inducte the 
child into Hindu family and brings him up 
as such then statute invests him with 
status of a Hindu and recognises him as a 
Hindu. A 1970 Mad 249 (252) : (1970) 2 Mad 
LJ 334 (DB). 

(4) Son bom to a Hindu father and 
Clwistian wife and brought up as Hindu, 
is a Hindu. 1976 UJ (SC) 668. 

(5) Expression "Hindu undivided family" 
in S. 3 of Wealth Tax Act — Includes 
"Jain undivided family because even 
though Jains may not be Hindus by reli- 
^on they are to be governed by the same 
laws as the Hindus. A 1972 SC 2119 (2124) : 
1972 Tax LR 2400. (A 1968 Cal 74. Reversed.) 


(1) Section 2 (1) (b) of Act provides for (6) Marriage in 1971 amongst members of 

an artificial field of application of the law Buddhist community converted from 

to Include Jains within applicability of the Scheduled Castes sometime in 1956 not held 

Act Irrespective of fact that they are not valid in instant case when during 25 years 

Hindus. A 1968 Cal 74 (78) : 72 Cal WN 660 a different form of marriage had been de- 

<DB). (Reversed on another point in A 1972 vised and adopted by the Buddhists or those 

SC 2119.) who were converted from Scheduled Caste 

(2) Hindu Law applies even to converts to Buddhist faith. A 1981 Bom 283 (294, 295): 

to and it Is not necessary for its 1981 Mah LJ 614. 
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Explanation.— The following persons are Hindus, Buddhists, Jainas or 
Sikhs by religion, as the case may be:— 

(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jainas or Sikhs by religion; 

(b) any child, legitimate or illegitimate, one of whose parents is a Hindi 4 
Buddhist, Jaina or Sikh by religion and who is brought up as a mem¬ 
ber of the tribe, community, group or family to which such parent 
belongs or belonged; and 

(c) any person who is a convert or re-convert to the Hindu, Buddhist, 
Jaina or Sikh religion.] 

(2) Notwithstanding anythnig contained in sub-section (1), nothing con¬ 
tained in this Act shall apply to the members of any Scheduled Tribe® with¬ 
in the meaning of clause (25) of Article 366 of the Constitution unless the 
Central Government, by notification in the Official Gazette, otherwise directs, 

(3) The expression "Hindu” in any portion of this Act shall be constru¬ 
ed as if it included a person who, though not a Hindu by religion, is, never¬ 
theless, a person to whom this Act applies by virtue of the provisions con¬ 
tained in this section. 

[Cf. J. & K. Hindu Marriage Act (1980), S. 2.] 

[a] For names of Scheduled tribes, See The Constitution (Scheduled Tribes) 
Order, 1950, C. O. 22, published in Gaz. Ind. 1950, Ft. II, S. 3, Ext., page 597 
(a? amended from time to time) and the Constitution (Scheduled Tribes) 
(Union territories) Order, 1951, C. O. 33, published in Gaz. Ind. 1951, Pt. 11, 
S. 3, Ext., p. I198G. For other such Orders see note under Art. 342 of Con¬ 
stitution of India printed in Vol. 10 of this series at pp. 275, 276. 


OBJECTS AND REASONS 


"At present Hindu Law applies 

(i) to Hindus by birth, and also to Hindus 
by religion, that is to say, to converts 
and reconverts to Hinduism: 

(ii) to illegitimate children where both 
parents are Hindus; 

(iii) to illegitimate children where the 
mother is a Hindu and the children 
are brought up as Hindus; 

(iv) to Brahmos, Arya Samajlsts, Linga- 
yats and to persons who may have 
deviated from orthodox standards of 
Hinduism in matters of diet and cere¬ 


monial observances and to every other 
person who may be regarded as ^ 
Hindu unless he can show some valid 
local, tribal or family custom to the 
contrary; and 

(v) to Jains, Sikhs and Buddhists. 

Clause 2, In effect, seeks to codify the 
existing law.”—S. O. B. 

"The explanation which was originally 
confined In its application to Hindus by re- 
Il^on has now been extended to cover 
Buddhiks, Jains and Sikhs.”—J. C. R. 


Section 2 (confd.) 

(7) If one of the contracting parties to the 
marriage is a foreigner, the question of 
domicile assumes importance only when 
such marriage is prohibited either under toe 
domestic rule or law of the land to which 
the foreigner belongs. A 1973 Cal 425 (427): 
77 Cal WN 535 (DB). 

(8) It is not enough for the applicability 
of the Act if one of toe parties is of 
Indian domicile. A 1978 Cal 163 (164) r (1977) 
4 Cal HC (N) 1050 (SB). 

(9) The family contemplated in Expl. (b) 
to S. 2 (1) is the uni-religious or the homo¬ 
genous family namely, the Hindu family 
to which the Hindu parent belongs or be¬ 
longed and not the Heterogeneous family 
of a Hindu parent and its non-Hindu spouse 
and their child with reference to whose 
status the explanation itself is making pro¬ 
vision. 1977 Tax UR 1103 (1108) : 90 Mad 
LW 515. 


(10) The exemption contained in S. 2 (2) 
’egardlng applicablli^ of the Act woiild 
ipply only if both the parties to a marriage 
ire toe members of Scheduled Tribes. It is 
lot enough if only one of them is its men^ 
)er. 1981 Cri LJ 1422 (1424) : 1981 Sim LC 
140 (Him Pra). 

(11) Where only one party was Christian 
it the time when proceedings for dlvo^ 
vere commenced relief could be had undw 
)Oth Hindu Marriage Act and pivorce Act. 
K 1979 Delhi 78 (81) : 1979 Hindu LB 113. 

(12) Where both parties to the marriage 
vere Hindus but celebrated marriage m 
^nand Karaj used by Sikhs and custom^ 
ights and ceremonies u/s. 7 (2) were not 
ormed and it was not pleaded ttot 

ng to custom applicable to , 
narriage could have been validly solemn g 
*d in Anand Karaj foim, the 
lot be held to be valid. (1376) 

580 : 1976 Hindu LR 380 (383, 384). 
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STATE AMENDMENT 

Pondicherry s 

In its application to the Union territory of Pondicherry, in Section 2, insert 
the following sub-section (2A):— 

"Notwithstanding anything contained in sub-section (1), nothing contained in 
this Act shall apply to the Renoncants of the Union territory of Pondicherry.”— 
See Regn. 7 of 1963, S. 2 and Sch. (1-10-1963). 

3. Definitions.— In this Act, unless the context otherwise requires,— 
(a) the expressions "custom” and "usage” signify any rule which, having 
been continuously and uniformly observed for a long time, has ob¬ 
tained the force of law among Hindus in any local area, tribe, com¬ 
munity, group or family: 

Provided that the rule is certain and not unreasonable or opposed 
to public policy; and 

Provided further that in the case of a rule applicable only to a 
family it has not been discontinued by the family; 

[Cf. Section 5 (iv) and (v), infrai J. & K. Act 4 of 1980, S. 3 (a).] 


SECTION 3 — SYNOPSIS 

1. Clause (a) — "Custom’ and "usage". 

2. Clause (b) — "District Court.” 

1. Clause (a) — "Custom” and "usage”. 

(1) To be a custom within the meaning 
of S. 3, the rule must have hardened into 
law by continuous and uniform observation 
for a long time. Further Jt must be certain, 
reasonable and in keeping with the public 
policy. Hence, only because marriages m 
Boudha form were taking place among 
certain classes in the wake of some social 
and religious convulsions. su<^ marriages 
cannot be treated as a rule having the force 
of custom and usage. 1973 Mah LJ 310 (313). 

(2) Merely going through certain cere¬ 
monies with intention that parties be taken 
to be married, will not make ceremonies 
prescribed by law or approved by custom. 
Departure from essentials canuot be said to 
have become a custom as contemplated by 
S. 3 (a). A 1965 SC 1564 (1566, 1567) : 1965 
(2) Crl LJ 544 : (1966) 1 SCJ 298. 

(3) For customary divorce it must be 

proved'that it was observed continuously 
and uniformly for a long time. Instances 
which carry one back at the most 15 to 20 
years are not sufficient to prove such custo¬ 
mary right of divorce. 1961 (2) Cr U 469 
(471) (DB) (Guj) •* (1963) 65 Pun, LR 721 

(722). 

(4) Saptapadi ceremony is essential — 
Custom not requiring saptapadi must be 
proved to supersede Shastra. 1969 Cri LJ 836 
(837, 838) (Andh Pra). 

(8) Held on facts of the case that it was 
not possible to put the validity of the mar¬ 
riages, performed by customary rites and 
ceremonies amongst the community of 
Hindus who were converted to Buddhism in 
the strait-jacket either of saptapadi and 
'Lajja H<HXie’ or of that Custom being not 
ancient within the meaning of S. 7 (2) read 
with S. 3 (a). A 1981 Bom 283 (295) : 1981 
Mah LJ 814. 

(8) Although the entries In the Riwaj-e- 
Am normally carry a presumptive eviden¬ 


tiary value the answers in it being gen¬ 
erally based on views of the agricultural 
tribes and not High Class Hindus, they were 
not relied upon for adjudicating upon the 
existence or otherwise of a custom among 
the Aroras permitting marriage between 
the children of a brother and a sister or 
the two sisters. A 1982 Punj 221 (222, 223) : 
1982 Hindu LR 26. 

(7) On facts held that, evidence on re¬ 
cord was not sufficient to hold that there 
existed a custom among the kabir 
Panthis permissing marriage between the 
children of two sisters or of brother and 
sister which is within degree of prohibited 
relationship. 1982 Hindu LR 35 (36) (Punj). 

2. Clause (b) — "District Court”. 

(1) District Court acts as a court and not 
as persona designata. A 1972 Raj 260 (262) i 
1972 Rai LW 561. 

(2) Definition of District Court under Sec¬ 

tion 8 (b) does not mean that Court which 
is notified by State Government becomes 
District Court. If by virtue of notification 
court other than District Court is given 
jurisdiction, it is only extension of jurisdic¬ 
tion of that Court, A 1959 Mad 510 (512) ! 
ILR (1959) Mad 969 ** A 1965 All 46 (47) 3 

1964 All LJ 186 (DB). (Merely because Civil 
Judge becomes 'District Court’ for pur¬ 
poses of Act, he does not become District 
Judge within meaning of Section 2l of 
Bengal., Agra and Assam Civil Courts Act 
(1887).) •• 1962 All LJ 432 (434) (DB). (Dis¬ 
trict Judge is also 'District Court’ within 
meaning of Section 3. (b), being principal 
Civil Court of original jurisdiction. But 
Civil Court on account of notification can¬ 
not be treated as principal Civil Court of 
original jurisdiction.) •• A 1960 Bom 42 (43, 
44) : 61 Bom LR 442 (DB) •* A 1960 Mys 
292 (293) : 38 Mys LJ 713 (DB). 

(3) Expression 'District Court’ does not 
imply District Judge alone, it includes Ad¬ 
ditional District Judge also, A 1964 Andh 
Pra 460 (461, 462) ; (1964) 1 An WR 287 
(DB> •* A 1969 Manipur 93 (94) A 1966 
Madh Pra 166 (167) s 1965 MPLJ 702 (DB) 
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(b) "district court" means, in any area for which there is a city civil court, 
that court, and in any other area the principal civil court of original 
jurisdiction,^ and includes any other civil court which may be speci¬ 
fied by the State Government, by notification^ in the Official Gazette, 
as having jurisdiction in respect of the matters dealt with in this Act; 
fcf: J. & K. Act 4 of 1980, S. 3 (b).] 

[a] For validation of certain proceedings under this Act in certain Courts, see 
Act 19 of 1960, Section 2. 

[b] Sub-court at Tanuku in West Godavari District in A. P. has been so em¬ 
powered—See A. P. Govt. Gaz., 27-9-1969, Pt. I, page 378. 


OBJECTS AND REASONS 


"The definition of "district Court" has 
modified to make it clear that where 
thf.re is a City Civil Court, it is that Court 
alone which shall have jurisdiction under 
this law. By another amendment, the 


power to notify inferior Courts as district 
Courts for the purposes of this law is 
sought to be vested in the State Govern¬ 
ment instead of in the Central Government, 
as originally proposed.”—J, C. R. 


Section 3 (contd.) 

••A 1962 J and K 42 (43) : 1962 Kash LJ 9 
(DB). (A 1959 Punj 50. Dissented from.) •* 
(1961) 2 Cri LJ 236 (237) : 1961 MPLJ 979 
(DB). (Additional District Judge can be 
invested with power to discharge functions 
of District Judge including functions of 
principal Civil Court of original jurisdiction 
which District Judge may assign to him.) *• 
A 1960 Bom 521 (521) : 61 Bom LR 1167 
(DB) •• A 1960 Cal 565 (569) : 64 Cal WN 
246 (DB). (A 1959 Punj 50, Dissented from.) 

[But see A 1959 Punj 50 (54) a ILR (1959) 
Punj 152 (DB).l 

(4) Notification under Section 3 (b) speci¬ 
fying all Courts of Civil Judges (Senior 
Division) in State of Bombav ss having 
jurisdiction in respect of matters dealt with 
in Act within their respective jurisdiction 
irrespective of any distinrtion between ordi¬ 
nary jurisdiction and special jurisdiction — 
Notification empowers Civil Judge (Senior 
Division) to deal with such matters which 
may arise in areas over which he exercises 
special jurisdiction conferred under S. 25 or 
Bombav Civil Courts Act (1869). A 1962 Mys 
130 (132) : 40 Mys LJ 137 (DB). 

(5) Suit for restitution of conjugal rights 
instituted before commencement of Act -• 
Court clothed with jurisdiction under Sec¬ 
tion 3 (b). Court was competent to entertain 
suit. A 1962 Mad 400 (403). 


(6) Notification under Section 3 (b) can¬ 
not empower Civil , 

trospectively. A 1966 Madh Pra 166 (167) i 

1965 MPLJ 702 (DB). 


(7) District Court as defined ^ Sec. 3 
is Court of exclusive jurisdiction only for 
matters falling within Act 
iuri.sdiction either to entertain or try peb 
tion by wife for injunction agamst husba^^^ 
not to take second wife. A 1967 Pat 220 (222). 


(8) The words 'that court’ in Section 3 (b) 
are not qualified and they have effect of 
excluding High Court where there js City 
Civil Court irrespective of question of pecu¬ 
niary valuation. A 1960 Cal 577 (579). 


(9) Suit by Hindu wife for perpetual in¬ 
junction restraining her Hindu husband 
from contracting second marriage — Juris¬ 
diction of CivU CoMTt to entertain suit, not 


barred by Hindu Marriage Act. A 1964 Mys 
147 (249) : (1964) 1 Mys LJ 183. 

(10) Judge Small Cause Court who en- 
foys special powers by virtue of Section 3 
(b) can entertain a petition for divorce even 
If Item 37 of Sch. 11 of Provincial Small 
Cause Courts Act (1887) ousts his jurisdic¬ 
tion in such a matter. A 1972 All 4*74 (475) J 
1972 All LJ 442. 

[Sec also A 1971 AU 575 (576) : 1971 All 
WR (HC) 459. (Small cause Court Judge em¬ 
powered under S. 3 (b) gets jurisdiction to 
try such suit. Then he acts only as judge 
taking cognizance of civil suits imrestricted 
by the Act even if he is described as Small 
(Jause Judge.)! 

(11) CivU P. C. (5 of 1908). S. 96 — Where 
decree was passed by Court of Small ^uses 
deciding petition under the Act, that Court 
acts as District Court — In such a Mse. a^ 
peal and not revision against decirion is 
maintainable. A 1981 AU 230 (234) : 1981 All 
WC 135 (DB). (A 1967 AU 156. Overruled.) 

( 12 ) .Where decree for restitution of 
lugal rights was passed by subordinate 
Judge and appeal against it was 

High Court and not in District Court and in 
the appeal the objection regarding question 
of forum was raised for the first tune * 
the stage of arguments. Held that, 
lection could not be entertained at that 

kage. A 1979 Orissa 85 (86. 87) i 47 (Jut LT 
182. 

(13) When no forum is provided W Hindu 
Adoption and Maintenance Act to file pcu- 
tion for maintenance and forum prori^a 
under Hindu Marriage Act is only for ni 
ing petitions under that A<^ 

cannot cover any other Act. Party H 

to seek recourse under provisions oi L 
P. Code for dealing with such cases. (197»» 

80 Pun LR 147 (149). 

(14) Where a notification No. daw 

30-11-1966 was issued W On^ Gov^ 
ment under Section 3 (b) t|i 

trict Court did not include Munrif 

such a case. Munsif Court ca^t ente^ 
suit under Act. (1971) 37 Cut LT 1177 (Um 

(15) Where plaintiff had not 
pray for any Vief either by 
nulment of decree of nullity or by way 
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(c) '’full blood” and "half blood” — two persons are said to be related to 
each other by full blood when they are descended from a common 

ancestor by the same wife and by half blood when they are descend- 
ed from a common ancestor but by different wives; 

[Cf. J. & K. Act 4 of 1980, S. 3 (c).] 

(d) "uterine blood” — two persons are said to be related to each other by 
uterine blood when they are descended from a common ancestress but 

by different husbands; 

Explanation.— In clauses (c) and (d). "ancestor” includes the father and 
"ancestress” the mother; 

(e) "prescribed” means prescribed by rules made under this Act; 

(f) (i) "sapinda relationship” with reference to any person extends as far 

as the third generation (inclusive) in the line of ascent through 
the mother, and the fifth (inclusive) in the line of ascent through 
the father, the line being traced upwards in each case from the 
person concerned, who is to be counted as the first generation, 

(ii) two persons are said to be "sapindas” of each other if one is a 
lineal ascendant of the other within the limits of sapinda relation¬ 
ship or if they have a common lineal ascendant who is within the 
limits of sapinda relationship with reference to each of them; 

[Cf. J. & K. Act 4 of 1980, S. 3 (f)-] 

(g) "degrees of prohibited relationship” — two persons are said to be 
within the "degrees of prohibited relationship - 
(i) if one is a lineal ascendant of the other: or 

(u) if one was the wife or husband of a lineal ascendant or descen- 

dant of the other; or . . 

riitl if one was the wife of the brother or of the fathers or ^T^^thers 
brother or of the grandfather's or grandmother’s brother of the 

/■ are brother and sister, unde and niece, aunt and 

nephlw, or children of brother and sister or of two brothers or 

F^rt; purposes of clauses (f, and (g), relationship in- 

reMonship by half or uterine blood as well as by full blood; 

(ii) nieptimate blood relationship as well as leptunate. 

(iii) relationship by ado^on^^^ wen^ as accordingly. 

and all Divorce Act 1938, Section 3 (a): Special Marriage Act. 

[Ct, Parsi Marnage and °Act, 1977 (C. 15), S. 2. J. and K. 

1954, Section 2 (b) Marnay ^ ^ ^ 

Hindu Marriage Act, 1980 (J. « j 

OBJECTS AND REASONS 

"The definition of the^^es 

md "sapinda relationship ^re on therefore been reduced to 

•f the Rau Committees "he five and three degrees, as is geri^raMy re- 

leen pointed out by - within the cognised now. A definition of 'prohibited 

itrict rule P**obibiting mamages ^ degrees” is also necessary because there is 

imits of sapinda relationship as aeu«c«____ 


the Smritis (seven and five degrees) have 
been considerably relaxed by custom ana 


ectton * (contd.) w,ai.f5aw The 

decree for dissolution of marn^e. "i ne 

latntlff had only sought for c«^in 

laratibn regarding status re- 

UegM marriage and f or consequential 


llefe. In such a case the petition could not 
be considered to be petition under H-ndu 
Marriage Act and Mimsif Court had juris¬ 
diction under Specific Relief Act to decide 
the petition. (1982) 2 Cal HN 193 (196). 


^ 1 


r- 



"A” In the citations stands for AIR 




20] 4 A. M. 39 
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the greatest diversity among Hindus in dif¬ 
ferent parts of India as to what are the 
prohibited degrees for marriage. The usual 
rule is that the parties should not be 
.sapindas of each other. Not only, however, 
has the sapinda relationship been interpret¬ 
ed in different ways by different authors, 
but the rule itself has been subjected to 
modification by custom. Some kind of limit 
has. therefore, to be provided to prevent 
incestuous marriages, subject to judicially 
recognised customs or well-established cus¬ 
toms which satisfy the requirements of the 


definition of that expression.”—S. O. R. 

"The definition of prohibited degrees in 
sub-clause (g) has been expanded so as to 
include the brother’s widow, the paternal 
or maternal uncle’s widow, the widow of 
the grandfather’s or grand-mother’s brother 
and the children of brother and sister, in 
the opinion of the Joint Committee, mar¬ 
riage within such relationships should be 
discouraged: but wherever there is a cus¬ 
tom to the contrary, ample recognition of 
such custom is contained in clause 5."-* 
J. C. R. 


4. Overriding effect of Act.— Save as otherwise expressly provided in 
this Act,— 

(a) any text, rule or interpretation of Hindu law or any custom or usage 
as part of that law in force immediately before the commencement of 
this Act shall cease to have effect with respect to any matter for 
which provision is made in this Act; 

(b) any other law in force immediately before the commencement of this 
Act shall cease to have effect in so far as it is inconsistent with any 
of the provisions contained in this Act, 

fCf. J. & K. Act 4 of 1980, S. 4.] 


Section 4 

(1) Section 4 makes it perfectly clear that 
implied repeal contemplated by it can ope¬ 
rate only in respect of matters which are 
not saved by other provisions of the Act. 
Section 4 does not repeal Travancore Ezava 
Art, 1100. A 1958 Ker 39 (40, 41) : ILR (1957) 
Ker 998 (FB). 

(2) Suit by Hindu wife for perpetual in¬ 
junction restraining her Hindu husband 
from contracting second marriage — Suit 
falls within Section 9, Civil P. C. — Juris¬ 
diction of Civil Court to entertain such suit 
not excluded by Section 4, Hindu Marriage 
Act — Suit is clearly permitted by Sec¬ 
tion 54, Specific Relief Act. A 1964 Mys 247 
(250) : (1964) 1 Mys LJ 183. 

(3) Hindu male marring again during 
lifetime of first wife — First wife can sue 
for declaration that second marriage is void 
— Suit is maintainable under Section 9, 
C. P. Code read with Section 42, Specific 
Relief Act — There is nothing in the Act 
to take away this civil right of the first 
wife — Filing of suit in Court of District 
Judge is not obligatory. (1964) 2 Andh WR 
H2 (144). 

(4) Criminal P. C. which is inconsistent 
with provisions of the Act — Section 4 no 
bar to proceedings under Section 488 — Pro¬ 
ceedings by wife for maintenance — Suit 
for divorce and judicial separation under 
Hindu Marriage Act filed by husband during 
pendency — Jurisdiction of Magistrate not 
affected. (1962) 40 Mys LJ 493 (494) •* 1969 
Cri LJ 684 (684) : (1968) 2 Andh WR 98. 
(Proceedings under Section 30. Hindu Mar¬ 
riage Act pending — Remedy under Sec. 488, 
Criminal P. C. can still be sought.) 

(5) A Civil Court has jurisdiction to en¬ 
tertain a suit for maintenance by a Hindu 
wife against her husband even after dis¬ 
missal of a petition by the latter for res¬ 
titution of conjugal rights. (1971) 1 Andh LT 
233 (245) : (1971) 1 An WR 282 (DB>. 


(6) Section 4 was intended to provide that 
provisions of Act were to override all statu¬ 
tory and customary laws to the extent that 
they dealt with or were inconsistent with 
matters dealt with by the Act. A 1958 Bom 
116 (118) : ILR (1958) Bom 190 (FB) ** 
(1970) 1 Cut'WR 142 (144-145). (Section 4 (a) 
does not repeal or abrogate customary dis¬ 
solution of marriage. It is saved under Sec¬ 
tion 29 (2).) 

(7) Section 29 read with Section 4 (a) has 
the effect of repealing any principles or can¬ 
nons of Hindu Law under which inter-caste 
marriage was regarded as invalid. A 1960 
All 446 (448). 

(8) Normal provisions of Hindu law read 
with Section 9 of CSvil P. C. whidi give a 
remedy to the spouse by way of a regular 
suit for restitution of conjugal rights are 
inconsistent with provisions contained in 
Section 9 Hindu Marriage Act which 
give a remedy to the spouse by way of a 
petition for restitution of conjugal rights. A 
1959 Madh Pra 410 (411). 

(9) Held Munsif Court had jurisdiction to 
pass order of dissolution under Travancore 
Ezava Act and that petition of dissolution 
cannot be deemed to be under Hindu Mar¬ 
riage Act. 1968 Ker LT 528. (1967 Ker LT 
115. Overruled.) 

(10) By reason of S. 29 (2) proceeding for 
dissolution of marriage under Travancore 
Nayar A^ c^in be taken before Munsif and 
not in District Court A 1971 Ker 44. (1967 
Ker LT 115 held no longer good Uw In view 
of 1988 Ker LT 528.) 

(11) The provisions of Travancore Nayar 

Act concerning the right to obtain dissolu¬ 
tion of marriage are not inconsistent with 
S. 13 of Hindu Marriage Act. Therefore S. 4 
(b) is not applicable to such dissolution of 
meirriages under Nayar Act and also S. 4 (W 
held not operative because of S. 29 (2). 

Therefore despite repeal of Travanc<w ACT 
right to obtain dissolution under that Act . 
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HINDU MARRIAGES 

5. Conditions for a Hindu Marriage.— A marriage may be solemnized 
between any two Hindus, if the following conditions are fulfilled, namely;— 

(i) neither party has a spouse living at the time of marriage, 

®[fii) at the time of the marriage, neither party— 

(a) is incapable of giving a valid consent to it in consequence of un- 
soundness of mind; or 


Section 4 (contd.) 

continues to be operative. A 1980 Ker 109 
(111) : 1979 Ker LT 810. (A 1979 Ker 152, 
Overruled.) 

(12) The jurisdiction of ordinary civil 
Courts to try suits for restitution of con¬ 
jugal rights which are pending at the date 
of the commencement of the Act is not taken 
away either expressly or by necessary im¬ 
plication by any of provisions of Ss. 4, 9, 
19 and 29 (3) of the Act. A 1960 Mys 265 
(267) : 38 Mys LJ 456 «* A 1962 Mad 400 
(403) : 75 Mad LW 161. (Objection that 
under the Act the remedy was available by 
an application and not by regular suit is 
matter of form — Judgment in suit not in¬ 
valid.) 


(13) Inasmuch as Bombay Hindu Divorce 

Act of 1947 has been repealed by Section 30 
of the Hindu Marriage Act, neither Sec. 4 
(b) nor Section 29 (2) can refer to the pro¬ 
visions of that Act and, therefore, only pos¬ 
sible position that can be taken is that the 
Bombay Act being repealed, effect must be 
given to the provisions of the General 
Clauses Act which deals with the conse¬ 
quences of a statute being repealed by the 
legislature. A 1958 Bom 116 (119) : ILR 

(1958) Bom 190 (FB). 

(14) Custom or personal law of Manipur 
was not preserved and safeguarded under 
Manipur Constituion Act (1947) and Sec. 42 
of the Manipur (Courts) Act 1955 in view 
of Section 4 of the Act and Article 372 read 
with Item 5 of List III of Sch. VII of the 
Constitution of India. A 1959 Manipur 20 

(22) : 1959 Cri LJ 493. 

(15) In view of the overriding effect of 
the provisions of the Hindu Marriage Act 
given by Section 4 (b) of that Act an ap¬ 
peal from orders passed by a Single Judge 
of the High Court under S. 24 of Act after 
the amendment of S. 28 by the Amendment 
Act 68 of 1976 in proceedings pending on tne 
date of the amendment too would be barred 
since S. 18 of the Rajasthan High Court 
Ordinance under which ordinarily orders by 
single Judge of the High Court are appw- 
lable to a Division Bench cannot be availed 

of S. 18 of the Ordinance 

with S. 28 of the Act as amended. WT7 Baj 

LW 372 : 1977 WLN 357 (359. 360) (DB). 

(16) The provisions regarding dissolutton 
of marriage contained in Madras 
santhana Act, which is a special enactmrat 
are not affected by the 1955 Act and that 

ri^t exists and continues to be available to 

the parties governed by that A<^ A 1974 
Mys ro (70) : (1873) 1 Mys LJ 7 ^B). 

(17) Karewa marriage 

of sections 4, 5 (1) and 11. (1872) 74 Punj LR 
7fi fSO) 

(18) Section 4 Is subject to other pro^ 
sioiM and S. 8 (Iv) custom or usage per¬ 


mitting marriage between persons within 
prohibited degree of relationship is expressly 
saved. A 1982 Punj 221 (223) : 1982 Hindu 
LR 26. 

(19) The right under the special custom 
as in the instant case is not a matter for 
which provision has been made in the Act 
and a suit based on such custom cannot be 
held to be barred by S. 4 (a). A 1978 Punj 
115 (117) : 79 Pun LR 598. 

(20) By reason of S. 4 any custom in any 
area ceased to have any effect on the coming 
into force of the Act and therefore any 
marriage recognised by custom has ceased 
to be valid. Therefore Dhanti marriage 
which took place in 1957 was held to be in¬ 
valid as it was based on custom. 1981 UPLT 
(NOC) 119 : 1980 All CJ 433. 

(21) Custom of taking illatom son-in-law 
Is not hit by the express provisions of S. 9. 
ILR (1978) 2 Kant 1706 (1709) (DB). 

(22) Detention under S. 3 of Maintenance 
of Internal Security Act is not infringe¬ 
ment of right to conjugal love. Relief can¬ 
not be claimed on the ground of violation of 
any religious or customary or natural right. 
By S. 4 of Hindu Marriage Act the provi¬ 
sions of that Act clearly override the Hindu 
Law texts, rules or inter relations thereof or 
any custom or usage as party of that law. 
ILR (1976) Andh Pra 228 (238) (DB). 

(23) Baroda Hindu Nibandh Act 1937 is 
not impliedly repealed by 1955 Act. There¬ 
fore where parties at time of marriage were 
residents of former Baroda State. Baroda 
Act applies and divorce obtained outside 
Court in accordance with customary rules 
but not registered is inoperative. Provisions 
of Baroda Act as regards registration prevail 
over provisions of 1955 Act. (1979) 20 Guj LR 
924 (931). 

Section 5 

(1) Sections 5, 9, 10 and 13 and other pro¬ 

visions of Hindu Marriage Act are protected 
under Art. 25 of the Constitution. A lO.'S? AB 
411 (413) •* A 1961 All 334 (336) : 1961 All 
LJ 383 (DB). (Provisions of Hindu Marriage 
Act which prohibit bigamy and R. 27 of the 
U. P. Government Servants’ Conduct Rules 
giving effect to those provisions do not In¬ 
fringe Art. 25.) , ^ i j 

(2) In Hindu Law marriage Is treated ^ 
a ’sanskara' or a sacrament. Act merely 
amends and codifies law relating to mar¬ 
riage among Hindus. It retains its nature as 
a religious sacrament. ILR (1967) Guj 822 

(849) t 3 Guj LR 918. . ^ .x 

(3) Marriage Is void ab Imtio only If it 
contravenes conditions of clauses (1) to (v) 
of S. 5. Impotency of a spouse to a marriage 
does not by Itself render the marriage void 
ab initio but make.s the marriage voidable 
as per conditions of S. 12 (1) (a). ILR (1973) 
Guj 1099 (1105, 1106). 
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(b) though capable of giving a valid consent, has been suffering from 
mental disorder of such a kind or to such an extent as to be un¬ 
fit for marriage and the procreation of children; or 

(c) has been subject to recurrent attacks of insanity or epilepsy;] 

(hi) the bridegroom has completed the age of ^[twenty-one years] and the 
bride the age of '^eighteen years] at the time of the marriage; 

(iv) the parties are not within the degrees of prohibited relationship un¬ 
less the custom or usage governing each of them permits of a mar¬ 
riage between the two; 

(v) the parties are not sapindas of each other, unless the custom or usage 
governing each of them permits of a marriage between the two 

Cffvi) 

[Cf. Parsi Marriage and Divorce Act, 1936, Section 3; Special Marriage Act, 1954, 
Sections 4. 24: Marriage (Scotland) Act, 1977 (C. 15), Ss. 1, 2. Goa Civil Code 
1867; J. and K. Hindu Marriage Act, 4 of 1980, S. 5.] 

[a] Substituted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 2 

(27-5-1976). 


Section 5 (confd.) 

(4) Issue as to validity of marriage aris¬ 
ing before Civil Court in suit or other pro¬ 
ceeding — Can be decided by that Court — 
Provisions of Act no bar. A 1982 Bom 231 i 
(1981) 83 Bom LR 327. 

(5) Marriage contravening provisions of 
any clause of S. 5 — It cannot be said to be 
non est in law in the absence of decree of 
nullity. 1981 Cri LJ (NOC) 191 : 1981 All Cri 
R 294 •• (1978) 2 Andh WR 188. 

(6) Death of a spouse — Surviving spouse 
can apply for a decree of nullity of mar¬ 
riage. A 1972 Punj 305 (307) : 74 Pun LR 
561. 

(7) Marriage between members of 
"Perika” and "yatha” communities is valid 
and when the parties have been living to- 
gather as husband and wife for a very long 
time the mere fact that they belong to dif¬ 
ferent communities is not sufficient to hold 
that there was no marriage at all. A 1972 
Andh Pra 377 (378) : (1972) 2 Andh WR 200. 

Clause (i) 

(8) Second marriage — Under Sections 5 
and 11 a second marriage, witti a previous 
married wife living, is nuU and void. A 1964 
SC 1625 (1631) : 1964 (2) Cri LJ 590 ** 1979 
Hindu LR 548 (550) : 1980 Marriage LJ 41 
(Punj) •• 1979 Hindu LR 96 (99) : 1979 
Marriage LJ 236 (Punj) •* 1976 WLN (UC) 
318 (319, 320) (Raj). 

(9) The Act, has while replacing local 
statutes relating to the prevention of biga¬ 
mous marriages, sought to achieve the ob¬ 
ject underlying those statutes by provi¬ 
sions made therein and brought the law re¬ 
lating to marriage between Hindus to stand 
on par with that under Special Marriage 
Act. 1954, which replaced the earlier Act (3 
of 1872). A 1962 Andh Pra 311 (315) : (1962) 
2 Cri LJ 308 (DB). 

(10) Second marriage contracted during 
period when Madras Act 6 of 1949 was in 
force — Second marriage continues to be 
void in spite of the repeal of Madras Act by 
Hindu Marriage Act, 1955 — Marriage being 
void husband is entitled to declaration to 
that effect — Principle of pari delicto does 


not apply. A 1961 Mad 325 (325, 326) : (1961) 
1 Mad LJ 381. 

(11) Act imposes obligation on a Hindu 

husband not to enter into a second marriage 
during subsistence of the first. A second 
marriage by husband will, therefore, in¬ 
fringe the wife’s right to monogamous mar¬ 
ried life and she can ask for an injunction 
to restrain her husband from entering into 
a second marriage under Section 54, Spe¬ 
cific Relief Act. 1965 All WR (HC) 410 
(412, 413) •• A 1964 Mys 247 (249, 250) a 

(1964) 1 Mys LJ 183. 

(12) Petition under Section 11 for annul¬ 

ment of husband’s second marriage — First 
wife who is not a party to that marriage 
cannot present petition under the Act. Such 
petition can be filed only by husband or the 
second wife. A 1963 Pat 311 (312) : 1964 

BLJR 57 (DB). 

(13) Hindu husband marrying a second 
wife after commencement of the Act during 
the lifetime of the first wife — First wife 
can sue for declaration that second marriage 
is null and void. (1964) 2 Andh WR 142 
(144). 

(14) Marriage of Hindu husband solemniz¬ 

ed during continuance of marriage with his 
first wife Is null and void under Ss. 5 (i) 
and 11 — Second wife is not entitled to 
claim maintenance from her husband under 
Section 488, Cr. P. C. A 1968 AU 412 (415) 3 
1968 All LJ 637 (DB) ** (1982) 1 Bom CR 
724 (740, 741) (FB) •• 1980 Cri LJ 473 :1979 
Mah LJ 693 (DB) •• A 1967 Pat 277 (279, 

280) : 1967 Cri LJ 1176 (DB). 

(15) Marriage void — Agreement to main¬ 
tain the woman subsequent thereto —• 
Document is not enforceable in view of Sec¬ 
tion 23 Contract Act (1872). (1971) 1 Cut WR 
297 (302). 

(16) Marriage contravening Section 5 (i) 
is void despite absence of decree for nullity 
and no rights accrue from such marriages. 
(1971) 1 Cut WR 297 (301). 

(17) Bar of section to second marriage — 
No proof of subsistence of previous marriage 
at the date of second marriage — Second 
marriage not invalid- 1974 Cri L#J 227 (228)5 
1973 Fat LJR 446. 
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[b] Substituted tor words "eighteen years" and "fifteen years” by Child Mar¬ 
riage Restraint (Amendment) Act, 1978 (2 of 1978), S. 6 & Sch., item 1 (i) 

(1-10-1978). 

[c] Omitted by Child Marriage Restraint (Amendment) Act. 1978 (2 of 1978), Sec¬ 
tion 6, Sch, Item 1 (ii) (1-10-1978). 


OBJECTS AND REASONS 


"This section "prescribes the essential re¬ 
quisites for a Hindu Marriage, sub-clause (1) 
of which introduces monogamy. Sub-clauses 
Uv) and (v) require that the parties should 
not be within the degrees of prohibited rela¬ 
tionship or be sapindas of each other un¬ 
less in either case there is a custom or 
usage modifying that rule.”—S. O. R. 

"In sub-clause (vi), the amendment will 
ensure that until the bride attains majority, 
no marriage tekes place without the con¬ 
sent of the guardian-in-marriage. Under 
the original Bill, consent of the guardian 


was required only if the girl was between 
the ages of 15 and 16, and once she attain¬ 
ed her 16th year she could dispense with 
the consent of her guardian although she 
was still a minor.”—J. C. R. 

Clause 2.— This clause seeks to amend 
section 5 of the Hindu Marriage Act relat¬ 
ing to conditions for a Hindu marriage by 
substituting clause (ii) thereof so as to 
make clear the circumstances in which un¬ 
soundness of mind, mental disorder, in¬ 
sanity or epilepsy shall invalidate a mar¬ 
riage.—S.O.R. (68 of 1976). 


Section 5 (contd.) .. 

(18) Plaintiffs’ children through first wife 
(deceased) of defendant No. 1 — Defendants 
6 and 7. sons through defendant 5, second 
wife of defendant 1 — First marriage of 
defendant 5 improperly performed and was 
in fact invalid — Defendant 5 could legally 
marry defendant 1 and defendants 5 and 
her sons defendants 6, and 7 are 

share in partition. A 1982 Delhi 520 (530) 

(DB). 

(19) Maintenance application under Sec¬ 
tion 488 Cr. P. C. (1898) — Applicant s mar¬ 
riage with opposite party proved — De¬ 
fence of invalidity of marriage under Sec¬ 
tion 5 (1) of Hindu Marriage Act — Burden 
to prove subsistence of previous marriage is 
on defendant. 1974 Cri LJ 227 (228) : 1973 
Pat LJR 446. 

(20) Application by wife for maintenance 
— Marriage between parties according to 
Hindu Shastric rites proved by evidence of 
priest — Wife’s allegation that husband haa 
remarried, accepted by Magistrate Heia 
on facts that the magistrate could not be 
said to have acted illegally or imp^erly m 
coming to finding. 1982 Cn LJ (NOC) 85 * 
(1981) 7 All LR 503. 

(21) A Hindu commits the 

bigamy punishable under Section 494, Pe^l 
Code, if after the Hindu Marriage .Act came 
into force, he marries a second wife dunng 

lifetime of his first wife. A 

20 (21) : 1959 Cri LJ 493 ** A 1968 Assam 

22 (24) : 1968 Cri LJ 896. 

(22) Complaint by wife agaipst husband 
for bigamy — Unless the marriage is cele¬ 
brated w performed with proper ceremonies 
and in due form, it cannot be said to 
"solemnized” in accordance with S. 5 or 
Hindu Marriage Act (1955). 1979 Mad LW 
<Cri\ l'i4 n55 156) ** 1979 Hindu LR lol 
(Puii). •• 1977 Cri LJ (NOC) 278 ; 1977 Mad 
LW (Cri) 192 •• ILR (1977) Bom 870 
ILR (1974) 1 Delhi 215 (DB). 

(23) Ceremony of marriage ^*“ 0 X 59 . - 

Burden is on person challen^ng 
marriage to prove non-e^tence of 

tions mentioned in S- 5. LT 

(948) •• 1980 All WC 369 (370). 


(24) Karewa marriage void in view of 
Sections 4, 5 (1) and 11. (1972) 74 Puni LR 
79 (81). 

(25) Remarriage in contravention of Sec¬ 
tion 5 (1) is void — Widow thus remarry¬ 
ing is entitled to inherit from former hus¬ 
band. 1981 Rev Dec 324 (327) (B Rev) (All). 

(26) Marriage not declared to be void for 
contravening condition in Cl. (i) of S, 5 
by District Court — No third person can 
treat it to be void or have it so adjudicated 
in any suit or proceeding. A 1981 All 42 
(45) : 1981 Mat LR 182. 

(27) Petition for getting a void marriage 
declared as a nullity — Dismissal of under 
O. 9, R. 8 of 0. P. C. — Subseauent petition 
on same ground — Not barred by O. 9, R. 9, 
C P. C. A Ip'll Him Pra 47 (491 : 1981 Sim 
LC 208. (1979 Hindu LR 125 (Punj), Diss. 
from.) 

(28) ‘Spouse living at time of the mar- 
jiage’ — Remarriage within one year of dis¬ 
solution of earlier marriage under Section 30 
of Special Marriage Act — Re-rnarriage be¬ 
ing a nullity application for judicial separa¬ 
tion dismissed as not maintainable. A 1975 
Cal 45 (46. 47) (DBl. 

(29) Distinction between void and void¬ 
able marriages — Spouse by a void marriage 
not a legally wedded wife — Not being a 
member of the ’husband’s’ family not re¬ 
ckoned for the Land Ceiling Law. 1980 All 
WC 369 (372) *• (1978) 1 APU (HC) 360. 

(30) Bigamy — Sentence — Accused a Jat 
Sikh marrying for second time — Petitioner 
had already undergone a sentence of 26 
days’ imprisonment and released on bail 
after a long time of the occurrence of of¬ 
fence — Held sentence .should be reduced to 
that of already undergone with an increase 
in fine which was raised up to Rs. 2,000/-. 
(1980) 82 Punj LR 243 (248). 

(31) Case of decree for divorce under Sec¬ 
tion 11 read with Section 5 (i) on the ground 
that on the date of second marriage, first 
husband of respondent was living — Res¬ 
pondent alleging that first husband was not 
heard for seven years and therefore presum¬ 
ed to be dead — Held that the presumption 
under Section 108 Evidence Act (1872) i? 
limited and could not relate back to the 
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Section 5 (contd.) 

date of marriage. A 1980 Punj 274 (27S, 277). 
(A 1963 Mys 115, Dissented from.) 

Clause (ii) 

(32) If the condition in Section 5 (ii) is 

not fulfilled marriage is not a void marriage 
as provided in Section 11. but a voidable 
marriage, under Section 12. which can be 
annulled by a decree of nullity on ground 
that other party was an idiot or lunatic at 
t'me of marriage. This type of mental de¬ 
fect which could be called "idiocy or lunacy”, 
if it existed at the time of the marriage 
would enable party to avoid marriage. A 
1969 Gu.i 48 (50, 55) : 10 Guj LR 253 •* A 
1963 Pun.i 449 i453) : 65 Pun LR 1029 •• 

19H0 Hindu LR 134 (Puni) •* 1978 Hindu LR 
206 (Delhi). 

(33) Annulment of marriage — Absence 
of free consent — Fact of annulment of first 
marriage of girl on a ground that she was 
of unsound mind concealed at the time o£ 
second marriage — Marriage can be annull¬ 
ed under S. 12 (1) (c). A 1982 All 242 (245. 
246) : (1982) 1 DMC 327. 

(34) The word "lunatic” is not defined in 
the Act but it must be deemed to carry the 
meaning as contemplated under S. 3 (5) of 
the Lunacy Act which regarcte an idiot as 
much a lunatic as a person of unsound mind 
and the Act admits of no different, degrees 
of lunacy. Therefore, for the purpose of Sec¬ 
tion 5 (ii) read with Section 12 (2) (b) it is 
sufficient to prove that the spouse was of 
unsound mind at the time of marriage. A 
1969 Cal 304 (306) : 73 Cal WN 100 (DB). 

(35) Application for annulment of mar¬ 
riage on ground of lunacy or idiocy. <3nus 
of proof i.s on the spouse alleging so. 1980 
Marr LJ 104 : 1980 Hindu LR 134 (Punj). 

(36) It is not every form or degree of in¬ 
sanity or lunacy at time of marriage that 
invalidates a marriage. Mental derangement 
must be such as to adversely affect capacity 
to .solemnise marriage. Test applied is that 
a person should have capacity to understand 
nature of contract of marriage and the 
duties and responsibilities entailed by it. A 
1963 Punj 449 (453, 454) : 65 Pun LR 1029. 

(37) Insanity -- Standard of proof — Is 
not that which is required in a criminal case 
— Court need only be satisfied on balance 
of probabilities. A 1969 Cal 304 (307): 73 Cal 
WN 100 (DB). 

(38) Insanity must be proved by prepon¬ 
derance of evidence clear and convincing. 
Where there are two versions, the one in 
favour of insanity may not merely be coun¬ 
ter-balancing but must also overcome the 
legal presumption of sanity. A 1963 Punj 449 
(455) : 65 Punj LR 1029. 

Clause (ill) 

(39) A marriage of a girl below fifteen 
years of age is neither void nor voidable. A 
1963 Him Pra 15 (16) •• 1969 All LJ 623 
(624. 625). (Contravention of clause (iii) may 
result in punishment of marrying spouse 
but marriage would not become null and 
void.) *• ILR (1970) Cut 1215 (1219) *• (1970) 

72 Pun LR 377 *♦ 1978 Hindu LR 547 (Punj) 

*• A 1977 Orissa 36 : 1977 Hindu LR 26 •• 
1976 Cri LJ 1221 ; 1976 All WC 78 •• A 1976 
Madh Pra 83 : 1976 Jab LJ 97. 


[See also A 1977 Andh Pra 43 ; 1977 Crl 
LJ 368 : 1978 Hindu LR 1 (FB). (A 1975 AP 
193. Overruled, A 1972 Punj 305, Dissented 
from.)] 

(40) Marriage in contravention of cl. (iii) 
of Section 5 — Question whether consent of 
minors or their guardians was actually in 
existence at time of marriage is question 
of fact — Fact that no consent was there, 
ca^ot be assumed — Question of consent 
being a mixed question cannot be raised for 
first time in a writ petition. 1969 AU LJ 623 
(625). 

(41) A marriage may not be valid if not 
performed between parties who have not 
attained requisite age as prescribed by law 
but the invalidity or the voidability of the 
marriage cannot be pleaded in defence in a 
petition for restitution of conjugal rights. 
(1970) 72 Pun LR 102 (104) •* A 1979 Madh 
Pra 144 : 1979 MPLJ 63 (DB) •• A 1972 
Punj 184 (185) : 73 Pun LR 952 (DB). 

(42) Marriage brought about by minors —« 
Valid — Second marriage void. A 1971 Him 
Pra 27 : 1971 Sim LJ (HP) 218. 

(43) Wife 15 years of age at the time of 
her marriage — She never repudiated the 
marriage after attaining the age of 18 years 
— Decree for dissolution of marriage under 
S. 13 (2) (iv) cannot be passed. 1980 Hindu 
LR 166 (170, 171) (Raj). 

Clause (Iv) 

(44) Section 4 is subject to other provi¬ 
sions and S. 5 (iv) — Custom or usage per¬ 
mitting marriage between persons within 
prohibited degree of relationship is ex¬ 
pressly saved. A 1982 Punj 221 (223) a 1982 
Hindu LR 26. 

(45) A custom or usage permitting a mar¬ 
riage between parties within degrees of pro¬ 
hibited relationship such as of cousins can¬ 
not be inferred much less established, from 
one single instance in the past. (1970) 2 Mad 
LJ 477 (478) (DB). 

(46) The expression "Sapinda relationship” 
and "degrees of prohibit^ relationship "in 
clauses (iv) and (v) of S. 5 are to be inter¬ 
preted according to the definitions given in 
sub-clauses (f) and (g) of S. 3 of the Act and 
it is no longer permissible to import the 
concepts of "Sapinda” and "prohibited re¬ 
lationship” according to the text and the 
rule of Hindu law which under S. 4 (a) of 
the Act have ceased to have effect in res¬ 
pect of matters provided for in the Act 
(1982) 86 Cal WN 395 (397) (DB). 

(47) Marriage — Performance of mar¬ 
riage in contravention of S. 5 (Iii), (iv) — 
Effect — Solemnization of the marriage with 
one of the spouses being of less than the 
prescribed age and without consent of me 
guardian — Marriage does not become in¬ 
valid but the guilty party becomes 

for the punishment under Section 18. 1980 
Hindu LR 157 : 1980 Marriage LJ 229 (231) 
(Punj). 

Clause (v) 

(48) Marriage between first cousins ^ 
Marriage not valid under the Act — Held 
also that there was no evidence to establish 
any form or long standing custom or usages 
for the marriage of first cousins among par¬ 
ties belonging to Uberoi and Bhandari suD- 
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®l6. Guardianship in marriage.— * * * * * 1 

[a] Omitted by Act 2 of 1978, S. 6 and Sch., item 2 (1-10-1978). 

7. Ceremonies for a Hindu marriage.— (1) A Hindu marriage may be 
solemnized in accordance with the customary rites and ceremonies of either 
party thereto. 

(2) Where such rites and ceremonies include the Saptapadi (that is, the 
taking of seven steps by the bridegroom and the bride jointly before the 


Section 5 (contd.) 

castes of Khatri community in Sialkot Die- 
trict. (1963) 65 Punj LR 721 (723). 

Clause (vl) 

(49) Marriage of a minor wife is neither 
void nor voidable, though it contravenes the 
condition specified in clause (vi) of Sec. 5 
of the Act inasmuch as the consent of u®/ 
guardian to the marriage is not obtained. A 
1965 Him Pra 15 (16) ** A 1961 Him Pra 1 

(2). (Minor Hindu girl given in marriage 
by her minor brother before the Act — 
Marriage not void and cannot be annulled.) 

f.'iO) Where girl is below eighteen years on 
date of the marriage consent of her ^ar- 
dlan in marriage is absolutely essential ac¬ 
cording to Section 5. The provisions are 
mandatory and the doctrine of . 

has no application. A 1963 Punj 235 (239) 3 

65 Punj LR 145. 

[But see (1977) 2 Andh WR 32 (DB). 

(Marriage performed in contravention oi 
Section 5 (vi) — Marriage is not void for 
want of consent of guardian of a oriae 

below 18 years.)! 


Section 6 

(1) Minority of wife or of her guardian 
h marriage is not by Itself a ground 
jetting marriage declared null and voia 
under S. 11 or for its annulment under Sec¬ 
tion 12. A 1961 Him Pra 1 (2). 

(2) The only consequence of the solemn! 

zation of the marriage with 

spouses being of less than the prescri g 

and in the absence of the consent of the 

guardian was the punishment of ^ 

party under S. 18 but all the same t 

dity of the marriage remains intact. 1980 

Hindu LR 157 (160) (Punj). . , , ^ 

(3) Power of Court to prohibit by injunc- 

tion’und'fsition 6 (5) ot/he A« an m- 
tended marriage is confined to the case 
where consent of a guardian is re- 

such marriage and the 

quires such prohibition pa* 220 

not issue in other cases A 1867 g^at 220 
(222) (DB) •• A 1974 Pat 335 (337) B lyj* 

®^4?^pre narties stated that they mar- 

riid’ Sordini to their ’ •5^?e 

sent of parents 6 becomes 

^guardians in (1970) 

evident and .marriage is valid. ILR (mu) 

Cut 1215 (1219). 

SECTION 7 — SYNOPSIS 

1. Customary rites and ceremonies. 

2. Saptapadi. 

3. Proof as to performance. 

1. Customary rites and ceremonies. 

(1) Under Section 7 vaMity of .? 
wUl depend on observance of customary 


rites and ceremonies” of either party as 
were prevalent in 1955. Expression "cus¬ 
tomary rites and ceremonies” mean such 
shastric ceremonies, which the caste or com¬ 
munity to which party belongs is customa¬ 
rily following. Customary rites and cere¬ 
monies to be accepted must be shown to 
have been followed definitely as an essence 
of marriage ceremony from ancient times 
and recognised such ceremonies as obliga¬ 
tory. A 1969 Cal 55 (58) : 1969 Cri LJ 164 
(DB) •• 1976 WLN (UC) 289 (290) (Raj). 

(2) The expression customary rites and 
ceremonies in S. 7 means that the form may 
be any but should be based on customary 
rites or ceremonies and not merely on cus- 
•(oni — Dhanti marriage which took place in 
19.'i7 was held invalid being based on custom. 
1981 UPLT (NOC) 119 : 1980 All C.T 433. 


(3) Accused was a .Tat Sikh, a Hindu as 
lef'ned in the Hindu Marriage Act — Mar- 
•ying second time in the presence of a sub- 
listing marriage between him and his iirsi 
vife — Marriage of the accused was ner- 
'ormed by Anand Karaj Ceremony - Four 
Lavans made bv the groom followed by the 
^ride around the holy Guru Granth Sahib 
— Such ceremony held valid under S. 2 ol 
Anand Marriage Act. (1980) 82 Punj LR 243. 

(4) Having regard to Section 7. it is argu¬ 
able whether want of evidence as to vivah 
horn and Kanyadan disproves a 

1983 Madh Pra 126 (127) : 1963 (1) Cr LJ 444^ 

(5) There is nothing in the language of 
Section 7 to treat a solemnized 

though defective or irre^lar but 'ritended 
to be In force and operative, as of no legai 
effect by pointing out that proof of Pari‘" 
cular ceremony is not made out by 
evidence though no effort is made to im¬ 
pugn it for that reason. Such a marriage 
when successfully impugned wouM 
lity. A 1962 AP 311 (320) ; (1962) 2 Cn LJ 
308 : (1962) 1 Andh LT 224 (DB). 

(6> When there is celebration or solemni¬ 
zation of a marriage which has been in¬ 
tended by parties to be binding on ^a^n 
other and the form of it has not been wholly 
opposed to or against the customs of th^e 
community or the caste to which parties be¬ 
long. the presumption that ceremonies were 
complete and the mairiage Is leggl 
as on supposition that it is possible that 
after a consideration of matters before it 
Court can believe that the marriage tie 
exists and has, therefore been Prpved. A 
1962 Andh Pra 311 (320) : (^^) 

308 : (1962) 1 Andh LT 224 (DB) 

(1977) Bom 870 (876) ** 1977 Cri LJ (NOQ 
278 : 1977 Mad LW (Cri) 192 ••1977 
(UC) 18 (20) : 1977 Hindu LR 538 (Raj) * 
(1979) 81 Punj LR 88 (90). 
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sacred fire), the marriage becomes complete and binding when the 
step is taken. 


seventh 


[Cf. Goa Civil Code (1867) Art. 1057; Marriage (Scotland) Act, 1977 (C. 15), Sec¬ 
tions 13, 14, 15 (Registration of Religious Marriages); J. and K. Hindu Mar 
riage Act (1980). S. 7.] 


OBJECTS AND REASONS 


Section 7 "leaves it to the parties to 
choose any form of marriage, but where 
the form adopted includes the saptapadi, 


Section 7 — Note 1 (contd.) 

(7) A marriage not solemnized in accord¬ 

ance with customary rites and ceremonies 
is not valid. 1969 Mad LW (Cr) 257 (257, 

258) •* A 1977 NOC 275 : 1977 Sim LC 258 
(Him Pra) •• 1976 Cur LJ (Civil) 327 (329)a 
1976 Hindu LR 380 (Punj). 

(8) With a view to prove the second mar¬ 

riage, it is necessary to plead as to the 
form of marriage between the parties. Un¬ 
til and unless the customary rites and cere¬ 
monies applicable to the parties are proved, 
the findings regarding the second marriage 
cannot be returned. A 1982 Punj 83 (85): 

(1981) 83 Pun LR 719 (FB). (1979 Hindu LR 
704, Reversed.) 

(9) Unless it is established that there is a 
different custom which admits of any dif¬ 
ferent form of marriage known to the Hindu 
law, the rites of saptapady and homam will 
have to be established by the complainant 
before any claim that the spouse is guilty 
of the offence under S. 496 I. P. C. is made. 
1973 Mah LJ 310 (314) : ILR (1973) Bom 1220. 

[See however A 1981 Bom 283 (290, 291): 
1981 Mah LJ 614. (If a different and Qew 
form or variation in the ceremonies and 
rites of marriage were adopted by a parti¬ 
cular community the law had to take cog¬ 
nizance of the same at some point of time 
and accord them recognition in the eye of 
law. If courts refuse to recognise such forms 
of marriages, it would bring untold mi.';®- 
ries to the members of that community.)] 

2. Saptapadi. 

(1) Saptapadi ceremony is essential — 
Custom not requiring saptapadi must be 
proved to supersede ‘Shastra’ — Chistom to 
be held as established must be continuous 
and uniformly observed for a long period 
and should have obtained force of law. 1969 
Cri LJ 836 (837) (Andh Pra). 

(2) The two ceremonies essential to the 
validity of a marriage are (1) Invocation be¬ 
fore the sacred fire and (2) Saptapadi 
Absence of these invalidates the marriage. 
A marriage may be completed by the per¬ 
formance of ceremonies other than the two 
mentioned above where it is allowed by the 
custom of the caste to which the parties 
belong. A 1970 Mys 201 (201, 202) ; 1970 Crl 
LJ 1116 “A 1980 All 109 (110): 1980 Mat LR 
85 *• ILR (1971) Andh Pra 163 (170) (DB) •* 
A 1968 Andh Pra 117 (120). 

(3) Arya Samaj marriage — Saptapadi is 
a must. A 1981 All 432 (434) : 1982 Mat LR 
11 . 

(4) Party alleging that no special rituals 
were necessary according to the custom in 
the community (Lodhi community) for a 
marriage in ’kari’ form — No custom prov¬ 


the marriage becomes complete when the 
seventh step is taken. This is in accord¬ 
ance with the existing law.”—S. O R 


ed — Factum of marriage not proved. (1982) 
1 Div Mat C 79 (82) (DB) (MP). 

(5) The parties to marriage being high 
c^te Brahmins the marriages amongst their 
class include ceremony of saptapadi before 
sacred fire. A 1970 Tripura 30 (32, 35) : 1970 
Cri LJ 838. 

(6) Where all that was said was that mar- 
rwge was performed according to Vedic 
rites, and there was no proof of any Kanya- 
dan, Saptapadi or any homam. having been 
performed, and girl was of immature age 
(below 18 years) unaccompanied by any of 
her relation, though they were living, and 
she was not given in marriage by any guar¬ 
dian, and whole affair was secretive it can¬ 
not be presumed that all essential cere¬ 
monies for a valid marriage were perform¬ 
ed. Proof of ceremonies of Panigrahana and 
Saptapadi is essential even amongst Sudras. 
A 1963 Punj 235 (237, 238) : 65 Punj LR 145. 

3. Proof as to performance. 

(1) Ceremonies for marriage — Their per¬ 
formance will be presumed if factum of 
marriage is established. A 1972 Orissa 38 
(39) : 37 Cut LT 498 •• 1978 Hindu LR 285 
(288) ; 1978 Marri LJ 89. 

[But see A 1966 Him Pra 20 (21). (Such 
presumption can be raised only where it is 
established that marriage was duly solem¬ 
nized but some unessential ceremonies were 
not performed or there was some defect in 
completion of ceremonies.] 

(2) Where factum of marriage is disputed, 
essential ceremonies constituting the mar¬ 
riage must have been pleaded and proved. 
A 1982 AU 248 (250). 

(3) Wife admitting the factum of mar¬ 
riage between her and the husband in pro¬ 
ceedings under Section 97 of Criminal P. C. 

— Admission not sufficient for proving 
legal and valid marriage — Evidence re¬ 
garding the performance of necessary cere¬ 
monies should be brought on the record. 
1980 Hindu LR 157 (161) (P & H). 

(4) A mere declaration by a person that 
he had accepted the other party as his wife 
is not a substitute for sacramental form of 
marriage. ILR (1974) Cut 882 (896) (DB). 

(5) Ceremonies of marriage — Extracts of 
kutumb register and electoral roll relied on 

— Such extracts cannot be said to be inad¬ 
missible in evidence — It is for lower 
CourU to decide the weight to be attached 
to such evidence — Entries in such re¬ 
gisters and rolls being made by public of¬ 
ficers there is a presumption about their 
correctness until displaced by good evidence 
A 1980 AU 109 (110) : 1980 Mat LR 85. 
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STATE AMENDMENTS ’ 

Section 7-A 
Pondicherry: 

In its application to the Union Territory of Pondicherry, after Section 7, in¬ 
sert the following:— 

"7-A. Special provision regarding suyamariyathal and seerthlruththa mar¬ 
riages.— (1) This section shall apply to any marriage between any two Hindus, 
whether called suyamariyathal marriage or seerthiruththa marriage or by any 
other name, solemnised in the presence of relatives, friends or other persons- 

(a) by each party to the marriage declaring in any language (which is under¬ 
stood by the parties and by at least two persons in whose presence the mar¬ 
riage is solemnised), that each takes the other to be his wife or, as the case 

may be, her husband; or 

(b) by each party to the marriage garlanding the other or putting a ring upon 
any finger of the other; or 

(c) by the tying of the thali. ^ 

(2) (a) Notwithstanding anything contained In Section 7. but subject to the 

other provisions of this Act, ail marriages to which this section applies solemnis¬ 
ed after the commencement of the Hindu Marriage (Pondicherry Amendment) Act. 

1971 shall be good and valid in law. ^ % 

(b) Notwithstanding anything contained in Section 7 or in ‘ 

of Hindu law or any custom or usage as part of that law in force 

Immediately before the commencement of the Hindu Marriage (Pondicherry Am- 
ertrimpnt\ Act 1971 or in any other law in force immediately before such com- 

in law. 

(3) Nothing contained in this section shall be deemed to- 

Sr : “.rrrrr :up ^ 

Iffer the life of the other party thereto, lawfully married another, or 

(b) render invalid a marriage between any two Hindus ^ f 

before such commencement, if such marr.age was valid at that time, or 

""^fore such commencement, it such marriage was invalid at that time on 
ground other than that it was not solemnised in accordance with the 

customary rites and ceremonies of either party thereto. 


Section 7 — Note 3 (contd.) 

(61 From the mere presence of the one^ 
at the alleged marriage it should not be 
presumed that the cwemomes had in fact 
been performed A 1^5 J and K 105 (107, 
110) : 1965 (2) Cr LJ 640 (DB). 

(7) Bieamy — Must be strictly proved — 

(Orissa) •• 1982 Cri LJ 539 (542) . 04 c.ux i-a 

®’ (8) A marriage ^ ^^^ndu^^aw 

Ef?o're”he'pars?Sg'’S‘'‘MSd?Ma“ 

Art Even if auifa marriage was perfom- 
ed after 1949 but before the passing of that 

aV the marriage^wasj^^ 


Hindu Marriage Validity Act. 1949, A 1979 
Cal 358 (360) : 1979 Mat LR 371 (DB). 

Section 7A (as inserted by S. 2 of 
Mad. Act 21 of 1967) 

(1) Section 7-A (2) (b) validates all mar¬ 
riages to which S. 7-A (i) applied. Sub-sec¬ 
tion (a) of S. 7-A (1) seems to contemplate 
a solemnization of a marriage by declaration 
which inaugurates the connection between 
the spouses and not a validation of an exist¬ 
ing relationship. A 1971 Mad 330 (342) . 
(1970) 2 Mad LJ 193 (DB). 

(2) Marriage — Absence of prescribed 

ceremonies — Exchange of and 

tying of thali in accordance with S. 7-A — 
(institutes a valid marriage. 1979 Mad J W 


"A” in the citations stands for AIR 
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~ ? H .r. 


Tamil Nadu: 


In its application to the State of Tamil Nadu 
ing:— 


after Section 7, Insert the follow- 


«esl‘1n suyamariyathal and seerthlrnththa marri- 

«.e.-ca..ed s„Hya" ^ it 

name, solemnized m the presence of relatives, friends or other persl- 

7arl? trafUh tak'"1’''"®!/“’"''"® understood by the 

alXertlh*: TtLrT^^ “P”" 

(c) by the tying of the.thali. 

(2) (a) Notwithstanding anything contained in Section 7, but subject to the 
other provisions of this Act. all marriages to which this section applies solemnized 
er the commencement of the Hindu Marriage {Madras Amendment) Act J967,a 
Shall be good and valid in law. 


(b) Notwithstanding anything contained in Section 7 or in any text, rule or 
interpretation of Hindu law or any custom or usage as part of that law in force 
Immediately before the commencement of the Hindu Marriage (Madras Amend¬ 
ment) Act. 1967 a or in any other law in force immediately before such commence¬ 
ment or in any judgment, decree or order of any Court, but subject to sub-section 
(3' all marriages to which this section applies solemnized at any time, before such 
commencement shall be deemed to have been, with effect on and from the date of 
the solemnization of each such marriage, respectively, good and valid in law. 


(3) Nothing contained in this section shall be deemed t<^ "■ 

(a) render valid any marriage referred to in clause (b) of sub-section (2), if be¬ 
fore the commencement of the Hindu Marriage (Madras Amendment) Act. 
1967,— 

(i) such marriage has been dissolved under any custom or law; or 

(ii) the woman who was a party to such marriage has, whether during or 
after the life of the other party thereto, lawfully married another; or 

(b) render invalid a marriage between any two Hindus solemnized at any time 
before such commencement, if such marriage was valid at that time; or 

(c) render valid a marriage between any two Hindus solemnized at any time be¬ 
fore such commencement, if such marriage was invalid at that time on any 
ground other than that it was not solemnized in accordance with the custo¬ 
mary rites and ceremonies of either party thereto: 


Section 7 — Note 3 (contd.) 

(Cri) 154 (156) 1971 Mad LW (Cri) 201 

(205), 

(^) The effect of Madras Act XXI of 1967 
IS to insert Section 7-A to the Hindu Mar¬ 
riage Act (1955) validating with retrospec¬ 
tive effect a union only by tying of thali by 
a vaisya to a Sudra woman. (1970) 83 Mad 
LW 315 (316) (DB). 


(4) Section 7-A (as inserted by Hindu 
Marriage (Madras Amendment) Act 1967 
shall apply to any marriage between any 
two Hindus. Therefore if the marriage Is 
celebrated under this amended Act, it could 
be solemnized only between two Hindus 
which is in conformity with S. 5 of the 
Central Act. 1977 (iri LJ NOC 278 : 1978 

Mad LJ (Cri) 452. 
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Provided that nothing contained in this sub-^^ection shall render ^ny per.s^ 
liable to any punishment whatsoever by reason ol anything done or omitted to be 

done by him before such commencement. 

(41 Any child of the parties to a marriage referred to in clause (bl of sub-sec- 
ton ( 2 ) born of such marriage shall be deemed to be their legitimate childi 

« +>^ 0 * in fl case falling under sub-clause (i) or sub-clause (n) of clause 

h potion (3> such child was begotten before the date of the dissolution o 
SI ”1" or a' iii: case may he, before the date of the second of the marriages 

referred to in the said sub-clause (u). 

lal That is 20-1-1968 when the Act was first published in the Gazette, 

^T. N. Act 21 of 1967, Section 2 (20-l-196a). 

- X A- t mnrriaees— (11 For the purpose of facilitating 

8. Registration of Government may make rules* pro- 

\hT;lrtr aV .-h ;ma„iage may ^ Par^ulars 

(21 Notwithstanding o7 expedient so to do, pro- 

ernment may. H it is of artirulars referred to in sub-section (1) shall 

vide that the part tLreof, whether in all cases or n 

be compulsory in the State or ™ direction has been i--d, 

such cases as may be specified, and . punishable 

All r after they are made, 

lature. as soon as may . reasonable times be open 

(4) The Hindu Mamage evTdence of the statements therein 

Hindu mamage shall in no way 

entry. Marriage Registration Rules. 1956, see M. P. 

[a] For the Madhya Pradesh Hind ^ ® of Hindu Marriages (Mysore) 

Gaz,. 1956, Pt. rv (Ga). 7’ f/^"XLtion 2-C (i), p. 1089; for Pondt- 

Rules 1966. see Mys. Rules i969 see Pondl. Gaz., 12-4-1969. 

cherry Hindu Registration Rules (Tamil Nadu) 1967—T. N. 


'’whrt{:S’’5mp’SSr^|^ other^ 
SsL?®rieft to f ®toM 


OBJECTS AND REASONS 

compulsory regls^atlon of. 

Joint Committee have thought nt to redraft 

eiib-clause (1) in order to bring out the in 
temiTmom clearly. It has further b^en 
nrovided that the rules made under this 
Clause should be laid before the respective 

State Legiaiv-tures..” — J.C.R. 
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RESTITUTION OF CONJUGAL RIGHTS AND JUDICIAL SEPARATION 

9. Restitution of conjugal rights*— *>[»] husband or the 

wife has, without reasonable excuse, withdrawn from the society of the other 
the aggneved party may apply, by petition to the district Court, for restitu¬ 
tion of conjugal rights and the Court, on being satisfied of the truth of the 
statements made in such petition and that there is no legal ground why the 

application should not be granted, may decree restitution of conjugal rights 
accordingly. 

^[Explanation.— Where a question arises whether there has been reason¬ 
able excuse for withdrawal from the society, the burden of proving reason¬ 
able excuse shall be on the person who has withdrawn from the society.] 

r[(2) ***** •j 

[Cf. Divorce Act, 1869, Section 32: Parsi Marriage and Divorce Act, 1936. Sec¬ 
tion 34: Special Marriage Act, 1954, Section 22. J. and K. Hindu Marriage Act 1980, 

S. 9.] 

[a] This right has now been abolished in England by the Matrimonial Proceedings 
and Property Act, 1970 (1970, c. 45), Section 20 (1-1-1971). 

[b] Figure (1) omitted & Explanation added by Act 68 of 1976, S. 3 (27-5-1976). 

[c] Sub-section (2) omitted ibid, S. 3 (b) (27-5-1976). 

OBJECTS AND REASONS 


Clause 3.— Sub-clause (a) seeks to insert 
a new Explanation in sub-section (1) of 
section 9 to clarify that the burden of prov¬ 
ing reasonable excuse for withdrawing from 
the Society shall be on the person who has 
withdrawn from the society of other. 


Sub-clause (b) seeks to omit sub-section 
(2) of section 9 as it has the unintended 
effect of restricting the scope of defence of 
reasonable excuse available to the respon¬ 
dent. — S.O.R. (68 of 1976), 


SECTION 9 — SYNOPSIS 

1. Withdrawn from society of other with¬ 

out reasonable excuse. 

2. Sub-section (2) and defence. 

3. Court —> Duty, jurisdiction and discre¬ 

tion. 

4. Conduct of parties. 

5. Burden of proof and evidence. 

6 . Alimony and ad interim maintenance. 

7. Petition, decree, appeal. 

8 . Retrospective effect. 

1 . Withdrawn from society of other without 

reasonable excuse 

(1) What would be reasonable excuse 
cannot be reduced to formula and would 
vary with time and circumstances and 
will have to be determined by Court in 
each individual case in light of features 
peculiar to it. Reasonable excuse cannot, 
therefore be equated with legal ground, 
and Court cannot grant a decree for resti¬ 
tution of conjugal rights if there is reason¬ 
able excuse for husband or wife for with¬ 
drawing from society of other even though 
gi’ound for judicial separation or for nullity 
or for divorce has not been made out. A 
1966 All 150 (155) : 1965 All LJ 453. (Im- 
potency of husband and his consequent in¬ 
ability to consummate the marriage after 
having had access to wife for about a 
month was a reasonable excuse for with¬ 
drawal of the wife from the society of the 
hu^ha’^d.) ** 1980 Hindu LR 363 (365, 366) 
(P ic H) •• A 1970 Madh Pra 36 (39) : 1969 
MPLJ S8I. (Even those excuses which do 
not strictly fall under S. 9 (2) can be con¬ 
sidered as reasonable excuses — If husband 
Ss not guilty misconduct, his petition can¬ 
not be dismissed merely because wife does 


not like to stay with him.) •• A 1970 Mad 
434 (438) •• A 1969 Punj 139 (141) : 70 Punj 
LR 712 *• A 1967 MP 204 (207) : 1967 MPLJ 
154 •• A 1973 Raj 20 (22) : 1972 WLN 392 
•• (1981) 20 Delhi LT 107 (112, 113). (Just 
cause must be grave and weighty or grave 
and convincing.) •• A 1963 Madh Pra 10 (13, 
14) : 1963 Jab LJ 105 (DB) •* A 1963 Pat 93 
(97) : 1962 BLJR 717 •• A 1970 Punj 284 
(286) : 72 Pun LR 50. (Wife withdrawing 
from society of husband along with children 
— Husband’s petition for restitution of con¬ 
jugal rights — Wife has to prove reasonable 
cause as contemplated by S. 9 (2) — Fail¬ 
ure to prove — Husband entitled to decree.) 
•• A 1963 Andh Pra 312 (314) : (1962) 2 
Andh WR 434 (DB). ('Reasonable excuse’ 

within S. 9 must be one which would af¬ 
ford a ground either for judicial separation 
or for nullity of marriage or for divorce. 

is reasonable excuse within S. 9 (1)> 
is indicated in S. 9 (2). It is not open to 
either spouse to plead any excuse other than 
those indicated in Sec. 9 (2). There is 
no scope for invoking doctrine of 'just 
cause’, with reference to this section.) 


2) Wife accepting service without hus- 
id’s consent at place different from 
sband’s home to augment husband s 
nilv income — Husband calling upon her 
leave service and live with him at his 
ice — Wife refusing to obey but reques^ 
: him to come and stay with her — Held, 
fe had withdrawn without reasonable cx- 
56 from husband’s society, A 1966 Ma^ 
a 212 (214) : 1965 MPLJ 948 (DB) ** (If’g 
Pun LR 693 : 1979 Hindu 8^. (p^W 

1978 Hindu LR 249 (249) __ ”” 

tidu LR 175 (196) (FB) 

I 512 (Punj) Over.) •* 1975 Hindu LR 3oo 
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(390) (Punj) *♦ A 1973 Punj 134 (135, 136) 3 
75 Pun LR 63 (DB). 

[See also 1080 Hindu LR 647 (649) (Punj).] 

[But see A 1978 Delhi 296 (303) : 1978 

Hindu LR 332 (DB). (1977 HLR 175 (FB) 

(Punj), Dissented from. Held, on tacts 
that due to the financial difficulties of the 
husband and comfortable position of the 
wife and also due to the discouraging con¬ 
duct of the husband towards the wife the 
wife had a reasonable excuse for not resid¬ 
ing her job and for not coming to live with 
the husband at Delhi.) AIR 1977 Raj 113 
(115, 116) : 1976 Raj LW 638. (Wife at the 
time of marriage serving at a different place, 
coming and staying with husband at in¬ 
tervals — Subsequent resignation of wife 
— Husband and wife staying together for 
some period — Wife seeking employment at 
different place — Allegation that husband 
had developed illicit intimacy with another 
woman — Wife prepared to go over to 
husband and stay with him in holidays and 
prepared to allow husband to come over 
and stay with her at his option — Wife held 
could not be said to have withdrawn from 
his society without reasonable excuse — 
Husband not entitled to relief under S. 9 
A 1975 Guj 69 (71. 72) : (1974) 15 Guj LR 
169. (A 1986 Madh Pra 212, Distinguished.) 
** A 1975 Mad 331 (332) : (1975) 1 Mad U 
439. (Wife gainfully employed in a place 
away from husband’s home — Restitution 
cannot be granted.) •• 1975 Rev LR 512 (514) 
(DB) (Punj).l 

(3) Mere fact that husband is not earning 
anything does not furnish wife 'reasonable 
excuse’ to withdraw from society of 
husband. (1967) 69 Pun LR 774. 

(4) Even if it may be assumed that fine 
Clothes were not provided to the wife, it 
was not a sufficient reason for the wife to 
withdraw from the society of the husband. 
1978 Hindu LR 132 (135. 136) (Punj). 

(5) Total blindness of husband — Wife 
was Justified in withdrawing from society 
of husband and there is reasonable excuse 
for her to refuse to live with him. (Effect 
of change in law pointed out.) A 1981 j & K 
25 (26) : 1981 Hindu LR 351 (DB). 

(6) A single instance of quarrel between 
the husband and wife is not sufficient reason 
for wife to live away from her husband. 
1975 Hindu LR 24 (26) (Punj). 

(7) In an application for restitution of 
conjugal rights husband has right to _ get 
order under S. 9 when wife’s own admitted 
position is one of absolutue withdrawal 
from his society. Whether or not this 
'withdrawal from the society of the other’ 
mentioned in S. 9 Is Identical In its con¬ 
notation and legal effect to "desertion" m 
ttie subsequent section, it Is for the wife to 
prove In answer, one of the grounds as 
would justify a prayer for judicial separa¬ 
tion or anniilment of marriage or divorce, 
or on the thesis propounded on her behalf, 
to show "reasonable excuse" which need not 
quite come up to requirements of S. 9 (2). 
A 1963 Madh Pra 10 (12) : 1983 Jab LJ 105. 

(8) A husband cannot inflict the woret 
type of mental cruelty upon his wife, by 
caulng her a prostitute a whore, a faUen 
woman, from whom he goes on repeating 


that 'he wants an immediate divorce’ by 
questioning in a most shameful and shame¬ 
less manner the paternity of his own child 
by threatening to give away the child to 
somebody else, by demanding back all the 
ornaments and presents given her including 
iron bangles which a Hindu woman with 
her husband living cannot go without, for 
his new wife to come and yet seek restitu¬ 
tion of conjugal rights. In the circumstances. 
It cannot be said that the wife had no 
reasonable excuse to withdraw herself from 
the society of her husband within the 
meaning of S. 9 (1). A 1969 Cal 477 (480) : 
94 Cal WN 424 •• A 1976 Bom 212 (215) ; 
1976 Hindu LR 560 *• A 1976 Delhi 321 (325): 
(1977) 79 Pun LR (D) 76 ** 1975 Hindu LR 
440 (441) (Punj) ** (1972) 74 Punj LR 71 
(74). 

(9) Husband’s claim for restitution of con¬ 
jugal rights held not sustainable on wife’s 
withdrawal from his society on the 
ground of cruelty was iustified. 1980 
Hindu LR 78 (82); (1979) 81 Pun LR 761 

1979 Hindu LR 603 (607) •* 1979 Hindu 
LR 131 (136) : 1980 Marr LJ 159 (Punj) ** 
A 1977 Orissa 132 (135) : (1977) 43 Cut LT 
98 *• A 1975 All 337 (339. 341) : 1975 All 
WC 297 •• 1975 Hindu LR 476 (477, 4781 
(Punj) *• 1972 Cur LJ 751 (758) : (1972) 74 
Pun LR 961 •• 1972 Cur LJ 156 (158). 

[See also 1977 Hindu LR 423 (424) (Puni).l 

GO) Husband’s petition under — Wife’s 
allegation of cruelty and misbehaviour — 
Wife leading evidence to that effect — Non¬ 
mention of details in petition — Evidence 
could not be shut out for that reason alone. 

1980 Mat LR 76 : 1980 Hindu LR 70 (74) 

(Delhi). 

(11) Restitution of con.1ugal rights — 
Husband living illicitly with another woman 
— It is natural for wife to react strongly 
against it — Wife beaten — Her withdraw¬ 
ing from society of husband is with suffi¬ 
cient and reasonable cause. 1978 UCR (Bom) 
618 (519. 520). 

(12) ‘Cruelty’ as understood under , law 
does not necessarily mean acts of physical 
torture. Any conduct on the part of the 
Bpouse which causes mental torture to the 
other party can also be considered as evi¬ 
dence of cruelty. 1980 Hindu LR 344 (346) 
(P & H) •• 1980 Marriage LJ 333 : 1980 
Hindu LR 546 (548) (P & H). 

(13) Where the wife was being kept in 
Illegal confinement by the husband his peti¬ 
tion under S. 9 would merit dismissal on 
two grounds (1) keeping a wife in illegal 
confinement is an act which is cruel and is 
hound to have harmful and injurious effect 
on the health of the wife and (2) there is 
a reasonable excuse for the wife to with¬ 
draw herself from the society of her 
husband. A 1959 Punj 162 066) : ILR (1959) 
Puni 509 •• 1980 Hindu LR 654 (657) (DB) 
(P & H). 

(14) Husband applying for restitution — 
Wife refusing to live with him even if he 
gave a surety that he will not harass or 
maltreat her — Husband entitled to decree. 

1981 Hindu LR 272 (273) (Punj). 

(14-A) Allegation bv wife of husband's 
beating and turning her out not proved — 
Husband entitled to a decree of restitution 
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of coniugal rights. 1980 Hindu LR 716 (719, 

720) : 1981 Marr LJ 58 (Punj). 

(15) So long as the residence of the aged 
parents of the husband under the same roof 
with him is not provocative of creating cir¬ 
cumstances grave enough to subvert the 
wife’s right to consortium of her husband, 
the wife has no right to separate residence 
with her husband away from hig parents. 
A 1974 Ker 124 (127) : 1974 Ker LT 889 
(DB). *• 1978 Hindu LR 580 (582) (Punj). 

[But see (1976) 42 Cut LT 125 : 1976 Hindu 
LR 232. (To require a wife to live with her 
husband and to leave the decision for fix¬ 
ing the family home with the husband in 
no manner affect the freedom of the wife. 
The law as indicated in English decisions, 
does not follow the law in India on the 
point.) •• 1982 UPLT NOC 48 : (1982) 1 
Div Mat C 288. (Wife living with her 
parents on failure of husband to provide 
separate matrimonial home—Husband insist¬ 
ing on her to live with his parents, brothers 
and sisters in same house — Wife willing 
and keen to live with husband if he provides 
house near his place of work — Wife can¬ 
not be said to have withdrawn from 
husband's society.”.) •* A 1979 Orissa 85 
(88) : 47 Cut LT 182 (DB). (Husband's peti¬ 
tion for restitution of conjugal rights — 
Habitual nagging of wife by husband’s 
parents, though no cruelty was ascribable 
to husband — Wife could no be asked to 
return to the family home to stay with 
husband and his parents.)! 

(16) Where the wife during reconcilia¬ 
tion told the Court that she was not pre¬ 
pared to go to the husband’s house and that 
if the husband wanted her company he 
should come to her parents’ home and stay 
there with her and in her statement as her 
own witness she plainly said that she was 
not willing to go back to the husband in 
his house wnere his mother, brother and 
sisters were staying it was held that it was 
idle .for the husband to make attempts to 
bring back the wife for she was not willing 
to stay with him in his house with his 
mother, brothers and sisters. A 1976 Delhi 
321 (324) : (1977) 79 Pun LR (D) 76. 

(17) Husband and wife executing agree¬ 
ment to live separately and living sepa¬ 
rately — Agreement held did not bar re¬ 
stitution of conjugal rights. A 1976 Mad 
179 (181, 182) : (1976) 1 Mad LJ 85 *• (1976) 

42 Cut LT 125 : 1976 Hindu LR 232. 

(18) No restitution of conjugal rights for 
a period of one year or upwards after de¬ 
cree for restitution of conjugal rights pass¬ 
ed — Either of the parties can apply for 
dissolution of marriage. 1977 Hindu LR 
395 (Punj). 

(19) Original decree under Section 9 be¬ 
ing operative having been affirmed in ap¬ 
peal the period of 2 years referred to in 
sub-section (1-A) of Section 13 would com¬ 
mence from the date of decree passed by 
trial court. ILR (1977) 1 All 507 (512, 513). 

(20) Decree for restitution of conjugal 
rights -- Decree-holder filing application for 
dissolution of marriage under Section 13 
after expiry of prescribed period of two 


years — Application under Section 13 main- 
tamable — It was not necessary that de¬ 
cree-holder should have filed appUcatlon 
for execution of decree for restitution of 
conjugal rights before seeking dissolution 

T LR 255 (256) : 

1977 Hindu LR 394 (394). 

( 21 ) Wife’s statement of maltreatment 
corroborated from her F. I. R. lodged 
— Cruelty was accepted and petition of hus¬ 
band for restitution of conjugal rights re- 

(703. 704) (Punj). 

(22) The Wife had left the house of the 
husband without permission as he was 
maltreating her. Husband filed an appli¬ 
cation for restitution of conjugal rights and 
Court found that both parties desired to 
live with each other and hence granted de¬ 
cree under Section 9. 1980 Hindu LR 521 
(522) (Punj). 

(23) The explanatory clause added to sub¬ 
section (1) of Sec. 9 has not in any man¬ 
ner altered its scope and ambit before its 
amendment by the Marriage Laws Amend¬ 
ment Act (68 of 1976). Nor for that matter 
the deletion of sub-section (2) from the 
original Section 9 had made any differ¬ 
ence as to the scope and ambit of Section 
9 (1). (1976) 2 Kant LJ 361 : 1977 Hindu LR 
163 (165) (DB). 

(24) There is a gulf of difference between 
a decree obtained by the husband for re¬ 
stitution of conjugal rights and a decree 
obtained for judicial separation. It is true 
that in both ^e cases, the parties are en¬ 
titled to file a suit for a decree for 
divorce after a lapse of one year. But 
in the case of a docree for restitution of 
conjugal rights reconciliation is open. Any 
party or a party against whom a decree 
is passed can say that he or she wants to 
abide by the decree and start cohabitation, 
and the moment there is interruption or 
the moment there is cohabitation within 
the period prescribed, no divorce can be 
claimed. 1982 Cri LC 121 (127) : 1981 Guj 
LH 297. 

(25) Restitution of conjugal rights — Ajk 
plication by husband—Defence of deser¬ 
tion by wife — Maintainable as legal ground 
— Fact that she did not lodge the counter¬ 
claim for judicial separation would not 
disable her from residing. A 1981 AP 123 
(124) : (1981) 1 Andh LT 68 (DB). 

(26) The husbands were taken as LUatom 
sons-in-law. They could not insist on their 
wives to stay with them at some other place 
than the house of the father-in-law. Their 
prayers under Section 9 were hit by the 
Custom under which they were taken a.^ 
illatom sons-in-law. ILR (1978) 2 Kant 1706 
(1710) (DB). 

(27) Remedy of restitution of conjugal 
rights — A relic of English Ecclesiastical 
law — Not a method of reconciliation but 
a road to divorce — Abolition suggested lor 
betterment of law as well as matrimony- 
1980 Rajdhani LR 666 : 1980 Marr LJ 445 
(462, 463) (Delhi). 

(28) Restitution of conjugal rights — Ra- 
ference of dispute to arbitration — Not In¬ 
competent provided certain conditions are 
satisfied. 1975 All LJ 406 (407. 408) I 1977 
Mat LR 201. 
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2. Sub-section (2) and defence 

fSub-secUon (2) is omitted by Act 68 
of 1976 *'as it has the unintended effect of 
restricting the scope of defence of reason¬ 
able excuse available to the respondent'*, 
(See statement of objects and reasons). 

Therefore the relevant cases on sub-sec¬ 
tion (2) are not given in this edition 
—Editor.] 

3. Court — Duty, jurisdiction and discre¬ 
tion. 

(1) The scope of enquiry of a proceeding 
for restitution under the statute is reetrict- 
ed. 1976 Andh LT 73 (80) (DB). 

(2) Sub-section (1) itself lays down certain 
conditions which must be fulfilled before 
decree can be granted. A 1959 Punj 162 (163) 
•* A 1969 Cal 477 (480) : 74 Cal WN 424 •• 
A 1966 All 150 (154, 155) •• 1965 All LJ 453 
•• A 1962 AU 447 (450) •* (1962) 40 Mys LJ 
784 (DB). 

[But see A 1972 Mad 247 (249. 250) : 84 
Mad LW 755. (Even if the husband satisfies 
the conditions stipulated in S. 9 (1) the 

Court will still have a discretion to grant 
or deny the relief of restitution, depending 
upon the circumsteinces of each case, whe¬ 
ther the misbehaviour or misconduct of the 
husband is such as will entitle the wife to 
refuse to cohabit with him.) 

(3) District Court has been given exclu¬ 
sive jurisdiction with respect to restitution 
of conjugal rights and therefore by im¬ 
plication a munsifl has no jurisdiction to 
entertain. A 1959 AU 7 (9) « A 1962 Mys 
130 (131) : 40 Mys LJ 137 (DB). (Notifica¬ 
tion by Bombay Government dated 1-^1955 
•— Notification empowers Civil Court 
(Senior Division) to entertain petition under 
S. 9) •• 1979 Hindu LR 543 (544): 1980 Marr 
LJ 38 (DB) (Punj) ** A 1961 All 150 (151). 
(Munsif has no jurisdiction to entertain suit 
for restritution where parties are Hmdus.) 

(See also (1982) 2 Cal HN 193 (196). 

(Husband filing suit for declaration that 
there was no valid marriage between hm 
and his wife — Munsiff Court has jurisdic¬ 
tion to consider the dispute, the Petition 
being not under the Hindu Marriage Act.jl 

(4) Provisions in the Act. which enact 
that petition for restitution of conjugal 
rights shaU lie in District Co^t, in so f^ 
as they affect jurisdiction of Subordinate 
Judge to try pending suit for restitution of 
conjugal rights and in so far as they affect 
rights of plaintiff in pending suit do not 
concern matters of procedure, but sub¬ 
stantive and vested rights. A 1957 Pepsu I 

(3) (DB) 

(5) Restitution of conjugal rights — 
cree passed by subordinate Judge - A^ 
peal filed in High Court — No objection to 
Its jurisdiction raised — Decree rendered 
in appeal cannot be held to be a nullity A 
1979 Orissa 85 (86, 87) : 47 Cut LT 182 ^B). 

(6) Suit for restitution of conjugal rights 

by husband — Counter-^im W for 

judicial separation dccre^ u 

divorce proceeding by wife that decr^ is 

without jurisdiction — « 

1979 Raj 197 (199 200) : 1979 Raj LW 172 
A 1979 Guj 98 1102. 103) : (1978) 19 GuJ LR 
1078. 


(7) Petition for restitution of conjugal 
rights — Petition filed in Court of Addi¬ 
tional District Judge at P — Contention 
that that Court was not specified by the 
State Government by notification in Official 
Gazette as having jurisdiction in respect of 
such petitions and therefore the trial held 
by that Court was without jurisdiction and 
a nullity — Contention held was devoid of 
substance. A 1976 Madh Pra 83 (85) : 1976 
Jab LJ 97 (DB). 

(8) Where in suit for restitution of con¬ 
jugal rights validity of marriage itself is 
disputed, it is not enough for Court to find 
that marriage took place, leaving it to be 
presumed that rites and ceremonies neces¬ 
sary to constitute legal marriage in the 
particular case were performed. 1964 MPLJ 
147 •• A 1967 Punj 235 (236) : 68 Pun LR 
744 A 1963 Punj 235 (238) ; 65 Pun LR 
145, 

(9) The wording of S. 9 (1) makes it clear 
that even when conditions stated in that 
provision are satisfied, it is in discretion of 
Ctourt whether or not to pass a decree for 
restitution of conjugal rights. The discre¬ 
tion vested in Court has to be exercised 
with caution and after due deliberation. A 
1964 MP 73 (74) : 1963 MPLJ 42r< .DB) ** 
A 1962 Madh Pra 211 (212) : 1962 MPLJ 192. 

fSee also (1967) 69 Punj LR 774.1 

(10) Application for restitution of con¬ 
jugal rights by husband — Court must give 
serious consideration to evidence of wife 
and her parents and cannot refuse to do so 
on ground of their being interested witnes¬ 
ses. A 1969 Pat 27 (28). 

(11) Does not debar competent court to 
pass decree for restitution of conjugal righto 
on basis of a conijirumise. 1979 Marr LJ 145: 
1978 Hindu LR 544 (547) (Punj). 

(12) Suit by wife for maintenance on 
ground of husband’s cruelty compromised 
and parties living together — Wife leaving 
husband again as subsequent conduct ol 
husband though not amounting to actual 
cruelty was not such as to create confidence 
and enable her to live with him — Ap- 
Plicatton by husband for restitution of con¬ 
jugal rights — Court is not barred from 
considering cruelty prior to such comprc^ 
mise in deciding question whether husband s 
application should not be granted in view 
of his subsequent conduct — Court also 
finding application by husband not to po 
bona fide — Anplication should riot be 
granted. A 1964 Mad 482 (482) : (1965) 1 
Mad LJ 352. 

(13) Petition under S. 9 — Finding of 
trial Judge as to ill-treatment of wife re¬ 
moved to her father’s 

of old Cr. P. C. should not be 

turbed. A 1976 Bom 212 (215) : 1976 Hmdu 

LR 560. 

(14) Petition for restitution of conjugal 
rights by husband — Court in taking noti^ 
of facts showing husband’s gross misconduct 
does not act without jurisdiction merely 
because those facts occurred pending peti¬ 
tion. 1972 Cur LJ 751 (758, 759) : (1972) 74 
Pun LR 961. 

(15) Cruelty — Repetition after con¬ 
donation — Court can take into ac¬ 
count the new acts as well as the back- 
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ground and factum of impenitence. 1962 Jab 
LJ 442. 

(16) Petition by husband for restitution 
of conjugal rights — Written statement 
pleading cruelty and reasonable apprehen¬ 
sion in mind of wife that if would be 
harmful for her to live with husband — 
Before granting relief. Court can take into 
consideration all circumstance mentioned in 
S. 23, such as false charge of adultery 
against wife and inordinate delay in pre- 
.senting application, even though these 
grounds are not mentioned in written state¬ 
ment. AIR 1960 Punj 422 (424, 425) : 62 Punj 
LR 127. •* 

• 1?) Wife's petition — Incumbent on 
petitioner to state in petition circumstances 
under which she was forced to leave res¬ 
pondent’s house — Respondent being a Jat 
served meat and drinks to guests on the 
day after marriage against which she pro¬ 
tested and she herself forsakes him — 
Apart from this, there was unexplained 
delay of 6 years in filing petition — Peti¬ 
tion dismissed. 1978 Hindu LR 250 (251) 

(Punj). 

(18) Duty of court — Husband alcoholic 
beating highly educated brahmin wife forc¬ 
ing her to eat meat and drink wine and 
threatening another marriage ~ Not entitl¬ 
ed to restitution. Husband’s conduct in such 
a ca.se constitutes cruelty both physical and 
mental. A 1975 Raj 88 (91 to 93) : 1975 Hindu 
LR 494 (DB). 

(19) Proceedings for restitution of con¬ 
jugal rights again,st wife — Duty of Court 
to bring about reconciliation — Husband 
forming impression that Subordinate Judge 
tried to persuade him to submit to humilia¬ 
tion at hands of wife — Case would be 
transferred lo District Judge. (1964) 66 Pun 
LR 620. 

(20) In husband’s application for restitu¬ 
tion of conjugal rights, wife applied for stay 
of proceedings on ground that husband was 
in contempt as he had not compli^ with 
order of Court for payment of maintenance 
and expenses of proceedings to her. It was 
held that in view of prior order of Court, 
cn similar application by wife, simply 
ordering execution of order of payment of 
maintenance and expenses, Court, should be 
deemed to have refused prayer for adjourn¬ 
ment and that it would not be proper to 
stav proceedings on subsequent application. 

A 1960 Punj 422 (424) : 62 Punj LR 127. 

(21) Husband obtaining from District Court 
decree for restitution of conjugal rights 
under S. 9 (1) — Wife applying to Munsiff’s 
Court for dissolution of marriage under S. 5. 
Travancore Nayar Act — Held that Munsiff 
Court being of exclusive jurisdiction deci¬ 
sion of District Court was not res judicata 
with regard to subsequent proceedings A 
1971 Kcr 44 (47) : 1970 Ker LT 442 (PB). 

(22) Suit by husband under S. 9 for 
restitution of conjugal rights — Court can¬ 
not issue temporary injunction to restrain 
Wife from remarrying. A 1980 Raj 249 (252): 
1980 Rai LW 66. 

(23) Petition under S. 9 not required to 
decide with petition under S. 13 filed sub¬ 
sequently by opposite party in a different 
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(24) Petition by husband for restitution 

neither a necessary nor proper party — 

u be dismissed 

merely because her mother has bewT^: 

- Petition w agaS 
be dismissed. ILR 

iPdli after know- 

ian® adultery. Other s^uTe 

can mamtain petition for restitution of 

A 4 . parties. 

(1) Apart from the provisions of S 9 (1) 
even if proceeding is undefended it is 

ti) be satisfied under 
Section 23 ( 1 ) (a) that petitioner is not in 

any way taking advantage of his or her 
own wrong or disabiUty for the purpose of 

(166) : ILR 

(1959) Punj 509. 

i«; ^ (558) : (1979) 

15 Delhi LT 286. (The ground that the 
spouse against whom a decree for restitu- 
tion of conjugal rights was obtained has 
failed to comply with the decree cannot be 
taken for refusing the relief of dissolution 
or marriage on the ground that the spouse 
IS taking advantage of his or her own 
wrong.)] 


(2) In matrimonial cases when the spo¬ 

uses lose love for each other and go to 
make allegations against each other. Courts 
* assess and examine thir conduct 

^,, out as to which of the spouses is 
ffullty of giving offence to the other or 
undermining congenial atmosphere of 
matrimonial life. 1978 Hindu LR 751 : 80 
Punj LR 649 : 1978 Marr LJ 341. 

(3) An issue which relates to the con¬ 
duct of the parties after the filing of the 
petition under Section 9 of the Act is hard¬ 
ly relevant and in any case cannot be 
decided without examining the bona fides. 
1981 Mat LR 108 (109) (Raj). 

(4) Where, even though the wife inside 
Courts and outside offered to live with hus¬ 
band, husband on one pretext or the other 
d^lined the offer and only insisted that his 
wife should go and live with his parents, the 
conduct of the husband was sufficient to 
disentitle him to decree for restitution of 
conjugal rights. A 1965 J and K 95 (98) : 
1965 Kash LJ 226 (DB). 

(5) Decree for restitution of conjugal 

rights cannot be declined when attitude of 
one spouse (in this case, wife) is unreason¬ 
able and truculent. (1961) 63 Punj LR 904 
*• A 1971 J and K 31 (34) (DB). (Re¬ 

marriage by wife pending appeal by hus¬ 
band cannot stand in way of decree for 
restitution of conjugal rights being passed 
in favour of appellant husband.) ** 1968 
Cri LJ 129 (130) (Punj). 

(6) Restitution of conjugal rights — Wife 
withdrawing from society of husband for 
physical as well as "leg^” cruelty — Peti¬ 
tion under S. 9 filed after eight years 

No explanation for delay — Petition filed as 
repris^ to application under S. 488, Cr- 
P. C. — Held wiliidrawal from society of 
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242 (245) (Punj) •• A 1973 Guj 275 (277) 5 
14 Guj LR 532 •• A 1973 Mad 279 (280) : 
(1973) 1 Mad LJ 203 (A 1963 Andh 
Pra 312, Diss. from.) •* A 1972 Bom 
182 (183, 184) : 74 Bom LR 434 •* A 

1972 Raj 253 (255) : 1972 Raj LW 568 •• 

1971 Cur LJ 977 (982) (Punj) •• (1970) 74 
Cal WN 924 (931) (DB) •• (1969) 71 Pun LR 
(Delhi) 307 •• 1966 Cri LJ 417 : 68 Punj LR 
713 ** A 1965 Cal 162 (163) (DB). 

fSee however (1982) 1 Cal LJ 318 (320) : 
1982 Hindu LR 430 (DB) *• 1978 Mat LR 
339 : 1978 Hindu LR 310 (312) (Punj) •• 1975 
Hindu LR 294 (296) (Delhi). (Where both 
parties have led entire evidence and have 
proceeded to trial with full awareness of 
the requirements of law, the question of 
burden of proof loses its significance. The 
matter then has to be decided on the vera¬ 
city of the version of the one party or the 
other.) •• 1975 WLN (UC) 456 (459) (Raj).] 

(2) The explanation under S. 9 places the 

burden of proof of establishing reasonable 
excuse for withdrawal from ^e society, on 
the spouse which has withdrawn from the 
society of the other. 1978 Hindu LR 317 (326) 
(Delhi) : 1979 Marri LJ 334 (Delhi) •• 1981 
Hindu LR 452 (454) (Punj) •• 1980 Hindu 
LR 171 (175, 176) (Delhi) •• 1980 

Hindu LR 744 (750) : 1980 Marri LJ 588 
(Punj) •• A 1980 Ra( 35 (37. 38) : 1979 Raj 
LW 349 •• 1978 Hindu LR 543 (544) (Punj) 
** 1978 Marr LJ 82 (84) (Punj) •• 1977 

Hindu LR 418 (419) (Punj) •• 1972 Cur LJ 
751 (756) : (1972) 74 Pun LR 961. 

{See however 1980 UPLR 112 (113) (All). 
(On the question which spouse deserted, 
placing onus on wife is wrong approach' — 
Though burden of proving reasonable ex¬ 
cuse for withdrawing from society of other 
spouse lies on the one so withdrawing, the 
question is which of the spouses so with¬ 
drew — Since normally wife leaves husband, 
wife cannot be assumed to have withdrawn 
— Withdrawal has to be with intent never 
to return.)! 

(3) If the aggrieved spouse proves with¬ 

drawal from the society by the defending 
spouse the defending spouse must go ahead 
and prove that he or she had reasonable ex¬ 
cuse for such withdrawal from the society 
of the aggrieved spouse. If she or he falls to 
prove any reasonable excuse for such with¬ 
drawal, decree for restitution of conjugal 
rights must follow. A 1975 Guj 158 (162, 

163) : (1974) 15 Guj LR 758 •• 1981 Hindu 
LR 273 (276, 277) (PxinJ) •• 1980 Hindu LR 
630 (631) (Punj) *• 1980 Hindu LR 347 (349, 
350) (P & H) •• 1979 Hindu LR 185 (188, 

189) : 1979 Marr LJ 270 (Punj) 1978 

Hindu LR 764 (766) (Punj) •• 1977 Hindu 
LR 661 (662) (Punj) •* 1977 Hindu LR 590 
(593) : 1977 Mat LR 189 (Punj) •• 1976 WLN 
(UC) 373 (374) (Raj). 

(4) Before a decree could be passed, Court 
hnd to be satisfied that the wife had with¬ 
drawn from society of petitioner without 
any reasonable excuse — Court had no juris¬ 
diction to arrive at this conclusion unless 
wife had been provided an opportunity to 
prove her case — Decree could not be pass¬ 
ed merely on her plea of willingness to live 


with him. 1978 Marr LJ 100 : 1978 Hindu 
LR 597 (598) (Punj). 

(5) Mere temporary withdrawal by the 
wife from the society of the husband did 
not amount to withdrawal from the society 
of the husband when she had no animus to 
withdraw permanently from the society of 
her husband. In such case the burden was 
on the husband to show that he had reason¬ 
able excuse for withdrawing from the 
society of the wife. A 1979 Madh Pra 15 
(17) : 1979 Hindu LR 644 (DB). 

(6) No evidence to establish that respon¬ 
dent withdrew from society of petitioner 
^thout just cause — Held it is impossible 
to sustain the decree for restitution of cog- 
]ugal rights. 1978 Marr LJ 82 (84) (Punj). 

(7) The husband having made application 
imder Section 9 wife alleged in defence that 
she was always subjected to cruel treat¬ 
ment by husband and that she lost her eye¬ 
sight because of injury inflicted by husband. 
It was further alleged’ that wife having 
been kepf in illegal confinement by husband 
her mother had to apply to competent 
Magistrate for warrant of search imder 
S. 100 of Cr. P. Ckide. When wife was pro¬ 
duced before Magistrate, pursuant to war¬ 
rant she made a statement before him on 
14-8-1956. The husband’s application under 
S. 9 was made soon after. The lower Court 
having attached importance to the omission 
with regard to the infliction of Injury to the 
eye in the wife’s statement of 14-8-1956: 
Held that Court was not justified in taking 
into consideration preWous statement made 
by wife because it was neither relevant nor 
admissible in the proceedings. A 1959 Punj 
162 (164) : ILR (1959) Punj 509. 

(8) Husband’s petition for restitution of 
conjugal rights — Defence of maltreatment 
on part of husband — Burden is on respon¬ 
dent wife to prove it. A 1970 Madh Pra 36 
(37) : 1969 MPLJ 361 *• 81 Pun LR 761 J 
1980 Hindu LR 153 (156, 157). 


(9) Wife unable to prove maltreatment by 
husband — Cannot be said that she has es¬ 
tablished sufliclenl cause — Husband entitled 
to decree of restitution of conjugal rights. 
1981 Hindu LR 1 (2. 3) (P & H) •• 1981 

Hindu LR 565 (2) (566) (Punj) •• 1981 Hindu 
LR 281 (282) (Punj) *• 1981 Hindu LR 262 
(263) (Punj) •• 1980 Hindu LR 661 (662) 

(Punj) •* 1980 Hindu LR 262 (263) (Punj) ** 
1979 Hindu LR 527 (529) (Punj) *• 1979 

Hindu LR 229 (231) (Puni) •• 1978 Hindu 
LR 568 (569) (Punj) *• 1978 Hindu LR 565 
(566, 587) (Punj) •• 1978 Hindu LR 255 (257) 
(Punj) *• 1977 Hindu LR 759 (761) (Punj) *• 
1977 Hindu LR 706 (709) (Punj) •* 1977 

Hindu LR 387 (388) (Punj) •* A Delhi 
521 (323) : (1977) 79 Pun LR (D) 76 ••1976 
Hindu LR 718 (719) (Punj) •• 1 W 5 Wm 

(UC) 111 ai2) (Raj) •• 1975 Hindu LR 290 
(293) (Delhi). 

(See also 1979 Hindu LR 107 (Punj). 
(Wife’s application under S. 9 — Her allega¬ 
tion that respondent-husband beat her 
turned her out of house established by 
flependent witnesses — Evidence 
that respondent had refused to take hCT 
back as she was not to his Norma 

behaviour of wife in our country te ^ uw 
with her husband — No evidence that pen 
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tioner is economical^ independent — Peti¬ 
tion allowed as respondent has withdrawn 
from society of petitioner without reason¬ 
able excuse.)! 

(10) Wife failing to prove cruelty bv hus¬ 

band in proceedings under Section 9 initiat¬ 
ed by husband — In subsesuent proceed¬ 
ings for divorce initiated by wife, findings 
in the earlier proceedings operated as res 
judicata. 1981 Hindu LR 632 (636) : 1981 

Marriage LJ 405 (Punj). 

[See also 1974 WLN (UC) 234 (235, 236) 

(Raj). (No medical evidence on record nor 
reports made to police and no neighbours 
examined — Held, cruelty not proved and 
husband entitled to decree for restitution of 
conjugal rights.)! 

(11) Wife proving withdrawal from hus¬ 
band’s society on the ground of his adultery 
and maltreatment by husband on her resist¬ 
ing him — Husband unable to give plau¬ 
sible explanation — Husband not entitled 
to decree for restitution. 1981 Marr LJ 127: 
1981 Hindu LR 338 (341) (Punj). 

fsee also 1981 Hindu LR 551 (552) : (1982) 
1 DMC 2 (Punj) *• 1976 WLN (UC) 51 (52) 
(Raj).l 


(12) Husband seeking restitution not prov¬ 
ing allegations about wife’s withdrawal from 
his society by giving independent evidence 
— Restitution of conjugal rights refused ^ 
wife proved husband’s refusal to rehabi- 
Utate. 1981 Hindu LR 561 (562) (Punj). 

(13) Petition for restitution of conjugal 
rights — Petition cannot be decided by 
reading in isolation grounds alleged by the 
Petitioner — In view of sub-sec. (2). the de¬ 
fences raised to s'ich petition have also to be 
taken into account. (1966) Cur LJ 174. 


(14) It is not doubt true, that when acts 
of violence are committed by husband in 
his own house, against wife, it may be dif¬ 
ficult for wife to get eyewitnesses to such 
acts. But such difficulty would not, by it¬ 
self, be good reason for Courts to discard 
usual rule of prudence of seeking some cor¬ 
roboration for evidence given by wife in 
respect of alleged acts of violence. (1962) 40 
Mys U 784 (DB) •• 1979 Hindu LR 535 (538) 
(Punj) •• 1978 Hindu LR 649 (650) (Punj). 

(15) Where a wife had been countenanc¬ 
ing the persistent cruel treatment of the 
husband with patience and tolerance for 
long period of 8 or' 9 years, there is no 
ground as to why without any rhyme or 
reason she should leave her husband and be 
left in the lurch in this world by becoming 
a parasite cither on her brother or father. 
Held on evidence that the wife had with¬ 
drawn from the* society of the husband for 
a just cause. 1971 Cur LJ 584 (588) (Punj). 

(16) Standard of proof in matrimonial 

offences is that a fact on which the relief 
Is sought must be established beyond reason¬ 
able doubt. A 1987 Madh Pra 204 (205) a 

1967 MPLJ 154. ^ ^ ^ 

[But see 1980 Mat LR 76 : 1980 Hindu LR 
70 (76, 78) (Delhi) •• 1979 Marr LJ 317 a 
1978 Hindu LR 304 (309) (Delhi). 1 
' (17) For a petition for restitution of con¬ 
jugal rights to succeed there must be a valid 
and legal marriage between the spouses in 
ques^n. (1669) 2 Mad LJ 40 (40). 


(18) Wife taking plea of not marrying 
with petitioner-husband — Husband estab¬ 
lishing marriage — Held entitled to decree 
for restitution of conjugal rights. 1977 Hindu 
LR 770 (773) (Punj) •• 1978 WLN (UC) 289 
(291, 292) (Raj). 

(19) Application by husband for restitu¬ 
tion of conjugal rights — Parties Harijan 
living in sub-Tehsil Seraj in Kulu — Cus¬ 
tomary ceremonies in the tribe for sole¬ 
mnization of marriage performed — Held 
marriage was validly performed — Husband 
petitioner held entitled to order for restitu¬ 
tion of conjugal rights. 1979 Mar LJ 120 (122) 
(HP). 

(20) Petitioner claiming marriage with 
respondent alleging to have immediately 
gone with girl to another place on advice of 
girl’s father in view of want of consent of 
Baradari to marriage — At the other place 
affidavit of respondent got attested before 
magistrate and photograph of couple taken 

— Respondent denying marriage and alleg¬ 
ing enticement — Petitioner’s story unbe¬ 
lievable — Evidence untrustworthy — Peti¬ 
tion not maintainable. 1980 Hindu LR 251 
(252. 253) (P & H). 

(21) A marriage in contravention of S. 5 
(iii) of the Act could neither be declared 
ab initio void nor voidable. Therefore where 
a girl was married while she was minor, 
after attaining majority came and lived with 
her husband and thereby validated the mar¬ 
riage and condoned the defect the husband 
could not be refused a decree for restitution 
of conjugal rights on the ground that the 
marriage was in contravention of the pro¬ 
visions of S. 5 (ui). A 1979 Madh Pra 144 
(145) : 1979 Hindu LR 723 (DB). 

(22) Where the respondent first pleaded 

that he had taken a divorce and subsequent¬ 
ly pleaded that the petitioner wag not legally 
married to him the burden is on the re¬ 
spondent to prove that there was no valid 
marriage. ILR (1971) Andh Pra 163 (166) 

(DB). 

(23) Application bv husband for restitu¬ 
tion of conjugal rights — He must prove his 
wife is legally wedded with him — Absence 
of proof of essential ceremonies of marriage 

— No presumption as to its validity can be 
raised. A 1966 Him Pra 20 (21) •• A 1986 
Madh Pra 166 (169) : 1965 MPLJ 702 ** 78 
Pun LR 580 : 1976 Hindu LR 380 (383. 384). 

(24) Restitution of conjugal rights, suit 
for — Wife denying valid marriage — 
Failure of wife to enter witness box to 
prove want of valid marriage — Presump¬ 
tion raised against her that her plea was 
false. 1976 Hindu LR 779 (782) (Punj). 

[See also 1978 Hindu LR 285 (288) (Punj).] 

(25) Petition against P — Denial of mar¬ 
riage by P —» Evidence produced by peti¬ 
tioner with ragard to his marriage with 
P as compared with evidence of respectable 
and reliable people produced by P in re¬ 
buttal found to be not believable — Peti¬ 
tioner did not produce even a single person 
of his village though he stated 30 persons 
attended — Men from her village examined 
by P denied marriage — Petition dismissed. 
1978 Hindu LR 652 (654) (Punj). 

(26) Petition presented without a certified 
copy of marriage register ^ Marriage not 
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challenged — Failure to file such copy not 
fatal — Such copy is important only when 
proceedings are ex parte or marriage is 
challenged. A 1967 Madh Pra 139 (141) : 1966 
Jab LJ 7 •• 1964 MPLJ 147. 

(27) Application for restitution of con¬ 
jugal rights — Evidence — Letters written 
by wife to her brother complaining about 
maltreatment by husband and requesting 
him to protect — Letters point out conduct 
and are not inadmissible. 1968 Cur LJ 442 
(446) : (1968) 70 Pun LR 691. 

fSee however A 1975 Guj 158 (160): 1975 
Hindu LR 178. (Mental cruelty by husband 
— Letters written by husband to wife and 
vice versa — Evidentiary value. Such letters 
were wholly harmless documents and should 
not be the foundation for propounding an 
allegation conveying any marginal mental 
cruelty being inflicted on wife.)l 

(28) Petitioner must show that he is 
sincere in the sense that he has a bona fide 
desire to resume matrimonial cohabitation 
and to render the rights and duties of such 
cohabitation. A 1968 Punj 489 (492) : 70 Pun 
LR 481. 

(29) Where wife applied for restitution of 
conjugal rights and husband applied for 
judicial separation and the marriage be¬ 
tween the two was admitted, it is for the 
husband to prove justification for his with¬ 
drawing from the society of wife. If the al¬ 
leged unchastity or adultery of wife is not 
proved, the wife is entitled to a decree 
under Section 9. A 1971 Punj 35 (37). 

(30) Wife applying for restitution of con¬ 
jugal rights — Husband applying for judi¬ 
cial separation — Grounds given by wife 
disbelieved — Question will depend on onus 
of proof — Evidence given by husband un¬ 
reliable — Wife is entitled to restitution of 
conjugal rights. A 1971 Punj 35 (37). 

(31) Husband’s application for restitution 

of conjugal rights — Wife’s application for 
divorce on grounds of desertion and cruelty 
— Parties admittedly living separately for 
more than two years — Evidence showing 
that husband had deserted the wife without 
any reasonable cause and against her wishes 
•“ Evidence led by wife regarding cruelty 
not controverted by husband — Evidence 
showed that it was not possible for wife to 
live at her husband’s house happily — De¬ 
cree for divorce granted and husband's ap¬ 
plication under Section 9 dismissed. 1979 
Hindu LR 640 (643) : 1980 Man* LJ 46 

(Punj). 

(32) Husband’s application for restitution 
of conjugal rights — Allegation made by 
petitioner in complaint filed by him under 
S. 497, I. p. c. to the effect that respondent 
was having illicit relations with her 
brother-in-law amounts to cruelty — Evi¬ 
dence showing that petitioner has turned 
out respondent from his house and he is 
bent upon getting rid of her — Petition dis¬ 
missed. 1979 Hindu LR 82 (85) : 1980 Man* 
LJ 79 (Punj). 

(33) Wife’s petition for restitution of con¬ 
jugal rights — Defence mainly of customary 
rights — Trial Court refusing to allow wit¬ 
nesses on later date than on which they 
were summoned — Summoses actually not 



despatched due to mistake of court’s office 
AppeUate Court held, was justified in 
allowing evidence and allowing opponents 
to rebut the same. No interference in revi¬ 
sion against the appellate Ck)urt's decision 
as there was neither irregularity nor illega¬ 
lity. A 1971 Guj 91 (94). 

6. Alimony and ad interim maintenance, 

(1) Proceedings for restitution of con¬ 
jugal rights instituted by husband _ Ap¬ 

plication by wife claiming expenses and ad 
interim maintenance — Wife’s application 
should be desirably disposed of before main 
case. (1964) 66 Pimj LR 620. 

(2) Wife applymg for litigation expenses 
and monthly maintenance allowance in a 
suit for restitution of conjugal rights by 
husband — Period for which this can be 
granted Is that during which the proceed¬ 
ings under S. 9 remains pending against 
the wife. 1971 Cur LJ 519 : 73 Pun LR 912 
(914). 

(3) Court can stop proceedings imder Sec¬ 
tion 9 to enforce obedience to order of main¬ 
tenance in its inherent power. A 1969 Mys 
76 (77) : (1968) 2 Mys LJ 127, 

(4) Restituion of conjugal rights — Liti¬ 
gation expenses and maintenance pendente 
lite ordered — Husband failing to pay — His 
defence in petition imder S. 9 struck off and 
petition dismissed. 1980 Hindu LR 240 (241) 
(P & H). 

(5) Wife’s petition under S. 10 dismissed 
— On her application under S. 24 during her 
appeal. High Court passed order directing 
respondent to pay maintenance pendente 
lite — Order not complied with in spite of 
receipt of registered letter about the order 
from his counsel — Appeal allowed and de¬ 
cree passed imder S. 10. 1978 Hindu LR 251 
(252) (Punj). 


(6) Husband petitioning under S. 9 and 
praj^g for an alternative decree under 
Section 10 •— Husband ordered to pay liti¬ 
gation expenses and maintenance under 
Section 24 — Wife applying for maintenance 
under S. 125 Cr. P. C. — Held proceedings 
imder S. 125 Cr. P. C. need not be stayed 
till decision of proceedings under the Hindu 
Marriage Act is given. 1976 Chand LR (Crl) 
250 (252) (Punj). 


(7) Petition by wife under S. 488 for 

maintenance — Pending petition decree for 
restitution of conjugal rights passed in 
favour of husband by Civil Court — Decree 
for restitution is good answer to wife’s 
claim for maintenance under S. 488. 1980 

Mad LW (Cri) 80 (81) •• 1974 Chand LR 
(Cri) 217 (221, 222) (Punj). 

(8) Maintenance pendente lite claimed by 
wife — On evidence maixiage was proved 

— Claim held was valid. 1976 Hindu LR 745 
(746) (Punj). 

(9) Wife treated with crueltv — Deserted 

— Living separate — Maintenance under 
Section 488. Cr. P. C. granted — Three years 
later husband filing petition under S. 9 —< 
Petition allowed — Appeal — Held that 
offer to take back wife at such a belated 
stage was not bona fide or genuine — De¬ 
cree for restitution of conjugal rights set 
aside. 1976 Hindu LR 724 (725) (Punj). 

rsee also (1979) Marriage LJ 311 : 1979 
Hindu LR 490 (492, 493). (Restitution of con- 
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jugal rights — Application filed by husband 
to counteract one filed by wife for main¬ 
tenance — Not maintainable.) •* 1977 Hindu 
LR 245 (246) (P & H).l 

(9A) Wife not proving that her with¬ 
drawal from society of her husband was 
with reasonable cause — Held, husband was 
entitled to decree for restitution — Fact 
that wife obtained order of maintenance 
under S. 125 Cr. P. C. cannot be a valid de¬ 
fence. 1977 Hindu LR 416 (416) (Puni). 


(10) Dismissal of earlier petition for non¬ 
payment of litigation exi>enses does not bar 
subsequent application. A 1973 Punj 134 
(138) : 75 Pun LR 63 (DB). 

(11) Husband initiating proceedings under 
S. 9 — Wife claiming maintenance therein 
under S. 24 — Husband’s contention that he 
has no independent income cannot negative 
wife’s claim. 1981 Hindu LR 100 (101) (Punj). 

(12) Wife applying for maintenance under 
Sec. 125, Cr. P. C. on ground of deser¬ 
tion by husband — Her application under 
S. 9 Hindu Marriage Act (1955) already dis¬ 
missed on ground that it was she who de¬ 
serted her husband — Magistrate could not 
come to a contrary finding and grant mam- 
tenance. 1981 Cri LJ 1467 (1407, 1468): (1981) 
83 Pun LR 527. 

^13) Claim for maintenance — Decree for 
conjugal rights — Husband not willing to 
keep wife — Claim for maintenance under 
Section 25 — No suit for it under Section 18 
of Hindu Adoptions and Maintenance Act 
— Claim maintainable. A 1972 Raj 313 
(314) : 1972 Raj LW 363. 

fl4) Restitution of conjugal rights — Ap¬ 
plication for — "Legal grounds” to resist — 
Includes grounds available for maintenance 
under S. 18 of the Hindu Adoptions and 
Maintenance Act (1956) — Those grounds 
are, however, not exhaustive. A 1981 AP 123 
(123, 124) : (1981) 1 Andh LT 68 (DB). 


(15) Jurisdiction to grant maintenance 
pendente lite and litigation expenses — 
Merely by decision ot naain petition under 
Sections 9, 10, 12 or 13 jurisdiction of 
Court is not taken awav to decide applica¬ 
tion under Ss. 24 and 26. A 1981 Punj 305 
(306) : 1981 Hindu LR 345. (A 1977 Dellu 176 
(Pt A^ Dissented from.) 

(But see A 1980 Raj 102 (107) : 1979 Raj 
LW 540. (Petition by husband under S. 9 for 
restitution of conjugal rights dismissed — 
Award of maintenance to wife under Sec¬ 
tion 25 is illegal.)! 


(16) Application by husband under S. 9 
for restitution of congugal rights — Wife 
pleading that she was not the wife and 
claiming litigation expenses and ^so main- 
tenance pendente lite — wife having 

denied her static as wife cannof claim 
maintenance but can get only litigation ex¬ 
penses. (1978) 80 Punj LR 561 : 1978 Hmdu 


LR 796. 


(17) Restitution of conjugal rights pro- 
ce^ings were pending — Wife was ordered 
to be paid Rs. 150 as litigation expenses and 
iRs. 50/- p. m. as maintenance during the 
pendency of the proceedings — Husband 
netting at the most 700 Rs. per month — 
Tmntwfaitiiwg his three children and doing 


their education also — Held that order suf¬ 
fered no infirmity. (1977) Hindu LR 389 
(390) (Punj). 

(18) Amount awarded towards litigation 
expenses found insufficient during pendency 
of petition — Court can enhance the same. 
1977 Hindu LR 415 (415) (Punj). 

(19) Maintenance pendente lite — Grounds 
for refusal of — Plea that wife after desert¬ 
ing husband had contracted’ ’Karewa’ mar¬ 
riage later on — No ground for refusal of 
maintenance pendente lite in petition under 
S. 9 for restitution of conjugal rights. 1980 
Rev LR 431 (432) (DB) (Punj). 

(20) Decree for restitution of conjugal 
rights — Subsequent interlocutory appl ca¬ 
tion for alimony is maintainable. A 1975 Mad 
15 (17) : (1974) 2 Mad LJ 237. 


7. Petition, decree, appeal. 


(1) The adjudications under Ss. 9, 10. 11 

and 13 of Act are regarded as decrees only 
for the purpose of those sections and they 
cannot be treated as decrees within the 
meaning of S. 2 (2) C. P. C. Such decrees 
are, therefore, outside the purview of Sec¬ 
tion 96 Civil P. C. As appeals filed under 
Section 96 C. P. C. alone can fall within the 
category of regular appeals and should be 
registered as such, the appeal from the 
above decrees can only be registered as a 
civil miscellaneous appeal and not as a first 
appeal. A 1061 AP 359 (360) : 1960 Andh LT 
735. (A 1960 AP 66, Overruled.) •• 1981 

Hindu LR 246 (253) : 1982 Marriage LJ 96 
(FB) (Punj) •• A 1980 Raj 102 (107) ; 1979 
Raj LW 546. 

(2) The remedy given by S. 9 is a 

summary remedy as the decision has the 
force of a decree and is appealable as such. 
These decrees will operate as res judicata 
in any suit in which the same question 
arises between the spouses in future. The re¬ 
medy provided, in S. 9 is. therefore, regular 
suit between the parties and the jurisdiction 
of the regular civil. Courts to entertain suite 
regarding matters which have been specially 
provided for has been taken away under 
Section 4 of the Act. A 1959 Madh Pra 410 
(411) •• A 1982 AU 138 (140) : (1981) All CJ 
578 •• 1979 Hindu LR 311 (311) (Punj) ** 
(1975) 88 Mad LW 445 : 1977 Hindu LR 103 
(106, 107) •• A 1972 All 52 : 1971 All WR 
(HC) 567 •• A 1971 Bom 183 (186) : 1970 
Mah LJ 788 (DB). 

(3) Petition by wife for a decree for re¬ 
stitution of conjugal righte — Where the 
earlier decree for restitution of conjugal 
rights passed in a suit by the husband is iti 
force, petition by wife for the same relief 
cannot be sustained. A 1975 Andh Pra 239 
f9A1 549.1 t 1075 An LT 31 (DB). 


(4) Revision agamst the order of main¬ 
tenance filed before Sessions Judge — 
Cooy of judgement inter se the parties in 
proceedings under S. 9 H. M. Act sought to 
be produced but disallowed by the Sessions 
Judge — Held Sessions Judge erroneously 
disallowed production — Court has power 
to allow evidence in anv proceedings in¬ 
cluding revision. 1979 Marriage LJ 511 : 
1979 Hindu LR 747 (748) (P & H). 

(5) Although S. 9 provides for applicatton 
for re^tution of conjugal rights, a decision 
in a suit filed by a Hindu wile after coming 
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Section 3 — Note 7 (contd.) 
into force of Act is not a nullity. Tn any 
case, if defendant does not raise any objec¬ 
tion in trial Court as to the form of pro¬ 
ceeding. he is not entitled to raise the 
question at belated stage of an appeal. Simi¬ 
larly a plea by defendant that relief should 
be refused to plaintiff on ground of undue 
delay m coming to Court, cannot be enter¬ 
tained for first time in a Letters Patent Ap¬ 
peal, when It was not raised in trial Court 

appeal to High Court. A 1964 
Mad 237 (237. 238) : (1964) 2 Mad LJ 334 
(DB)* 

(6) Relief of restitution of conjugal rights 
under Section 9 is not capable of being 

prescribed under S. 19 
(1) of the Mysore Civil Courts Act, 1964 can- 
not be applied and therefore, in the case of 
a decree passed in a proceeding under Sec- 

lie to the High Court. 

(1967) 2 Mys LJ 629. 

(7) The correct Court-fee payable on the 
application made under Ss. 9 and 13 of the 

. ® ^»^der Schedule II, Article 1 

of the Hyderabad Court-fees Act, 6 of 1324F 
A 1958 Andh Pra 340 (340) ; ILR (1957) 

Andh Pra 49 (DB). 

(8) Where a suit under Section 9 is with¬ 
drawn without Court’s permission, institu¬ 
tion of fresh suit on same subject-matter is 
barred. 1966 Cur LJ 825 (829) (I^inj) (DB) ** 
A 1973 Raj 94 (97) : 1972 Raj LV/527 

(9) Earlier petition for restitution of con¬ 
jugal rights withdrawn — Subsequent peti¬ 
tion for divorce on the basis of the same 
facts, not barred. 82 Pun LR (D) 170 : 1980 
Hindu LR 471 (475). 

(10) Radical changes have been made In 
Ss. 10 and 13 of the Act by the Amendment 
Act 1976. It however, does not appear from 
the language of the section that an applica- 
tion for restitution of conjugal rights can 
be converted into that of divorce, the reason 
is that they are petitions of different nature. 
Fresh petition for divorce is maintainable by 
husband (or wife) on ground of desertion, 
after his (her) petition for restitution of 
conjugal rights has been dismissed. 80 Pun 
LR 695 : 1978 Hindu LR 714 (716, 717) (DB). 

(11) Consolidation of husband’s suit for 
restitution of conjugal rights under S. 9 and 
wife’s subsequent petition for judicial sepa¬ 
ration under Section 10 — Dismissal of both 
by common judgment — Decrees in two 
proceedings are separate — Husband not 
having appealed from dismissal of his suits 
is barred by res judicata in getting a de¬ 
cree in his favour in wife’s appeal against 
dismissal of her petition for judicial separa¬ 
tion — Finding in his suit against him be¬ 
came conclusive. A 1965 All 280 (287). (Note: 
Overruled on point of res judicata in A 1969 
All 504 (FB).) 

(12) Decree for restitution of conjugal 
righiB in favour of husband — Subsequent 
proceedings for judicial separation — Ef¬ 
fect — Decree itself is not nullified — Re¬ 
levant factor, however, for judging since¬ 
rity of husband. A 1976 Delhi 321 (327) 3 
(1977) 79 Pun LR (D) 76. 

(13) Application for restitution of con¬ 
jugal rights — Important evidence on point 


matrimonial offences and of his 
suspicion regarding chastity of wife — Evi¬ 
dence justifymg finding — No interference 

LR 392 (393) (PuS^ 

(15) Respondent wife adduced no direi 

w'ith^'SfofhP°^^ marriage of petitions 

m woman — In its absence, the 

wSw” requirement for proof of marriage 

'i'fr evidence in regard to 
conduct of petitioner and that another 

maTtfaZ finding that a second 

milage of husband was not proved, sup- 

SSdpr re^ons — Decree passed 

?? 7 ftW® ., ^ confirmed. 1979 Marr LJ 94 a 
1978 Hindu LR 175 (176) (Punj). 

(16) Single Judge after considering entire 

# ^ a finding that appel- 

.fa^ed to resume cohabitation 
within period of 2 years from the passing 
of the decree under S. 9 — No error of law 

” Interference held was not 
(Punj?*^ Hindu LR 182 (183) (DB) 

i.u respondent wife to prove 

that she had been subjected to any sort of 
torture or beating — In these circumstances 
even If there was any semblance of truth 
that any dowry had been demanded by 

*^0 right under law to 
withdraw from his society — Decree passed 
by trial court confirmed. 1978 Hindu LR 
515 (516, 517) (Punj). 

[See also 1978 Hindu LR 655 (857) (Punj).l 

(18) Decree for restitution of conjugal 
rights in favour of husband — Appeal by 
wife — Court trying conciliation but failed 
— Wife pleading cruel treatment — Plea 
not established — Husband allowed to 
amend application and pray for divorce — 
Wife not opposing — Decree for divorce 
granted. 1980 Marr LJ 320 : 1980 Hindu LR 
513 (514) (Puni). 

(19) Application by husband for restitu¬ 
tion of conjugal rights — Wife alleging 
cruelty by husband — Application allowed 
by appellate Court — Second appeal by wife 
before High Court — High Court can en¬ 
tertain counter-claim by wife under S. 23A, 
in view of S. 39 of Amendment Act (1976) 
and dissolve marriage by decree of divorce 
on ground that husband after solemnisation 
of marriage treated wife with cruelly. 1981 
UPLT NOC 185. 

(20) Suit for restitution of conjugal 
rights decreed — Appeal by wife to High 
Court — Pending appeal suit for divorce 
by husband — Suit decre€^ and divorce 
granted — Copy of judgment and of decree 
filed in High ^urt as additional evidence 
— Decree for restitution of conjugal rights 
held became infructuous and, therefore, ap¬ 
peal also became infructuous. A 1967 Pat 4 

FBat see 1979 Hindu LR 82 (86) : 1980 
Marr LJ 79 (iKinj). (Wife’s appeal against 
decree for restitution of conjugal rights 
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10. Judicial separation,— »[(1) Either party to a marriage, whether 
solemnized before or after the commencement of this Act, may present a 
petition prajring for a decree for judicial separation on any of the grounds 
specified in sub-section (1) of section 13, and in tlie case of a wife also on 
any of the grounds specified in sub-section (2) thereof, as grounds on which 
a petition for divorce might have been presented.] 

(2) Where a decree for judicial separation has been passed it shall no 
longer be obligatory for the petitioner to cohabit with the respondent, but the 
Court may, on the application by petition of either party and on being satis- 


Section 9 — Note 7 (contd.) 

Wife’s application for setting aside ex 
parte decree for dissolution of marriage o^ 
tained by husband pending in trial Court 
■— Appeal cannot be dismissed as having be¬ 
come infructuous on ground of obtaining 
such ex parte decree for divorce.) •* 

79 Pun LR 754 (757, 758) : 1978 Hindu LR 
675 (579) (DB). (Where a decree for restitu¬ 
tion of conjugal rights was passed ex parte 
and It was found that the defendant had 
no knowledge of date of hearing the decree 
was set aside. Even If the decree-holder 
were to pray for a decree of divorce on the 
basis of this decree the court hearing tne 
petition under S. 13 of the Act would h^ave 
to go into the circumstances under wnicn 
the ex parte decree was passed.) 

(21) Appeal by wife against decree for 
restitution of conjugal rights — On applica¬ 
tion by wife, appellate court passed order 
granting maintenance pendente me and 
litigation expenses — In spite of nwee or 
order respondent not complying with tne 
order Appeal allowed. 1978 Hindu LR 258 
(259). 

(22) Consent decree passed for restitution 
of conjugal rights — Such decree is not 
nullitv — It can form basis of divorce oro- 
ce^ing under S. 13. A 1969 Punj 397 (421) » 
ILR (1968) 2 Punj 714 (FB). 

[But see 1980 Rajdhani LR 666 : 1980 
Marriage LJ 445 (454) (Delhi). (Restitution 
of conjugal rights — Decree — Cannot be 
made on the basis of compromise between 
the parties.)! 

(23) Divorce, application for — Husband 
securing decree for restitution of conjugal 
rights — In appeal by wife decree modified 
by compromise directing husband to see her 
and to win her confidence — Such condi¬ 
tion, held, was contrary to spirit of decree 
— No resumption of marital ‘ies for over 
two years by wife after passing of decree 
asainst her — Husband held was entitled to 
decree for divorce. ILR (1972) 1 Punj 652 
(659). 

(24) The normal provisions of the Hindu 
Law read with S. 9 of the Civil P. C. which 
give a remedy to the spouse by way of a 
regular suit for restitution of conjugal 
rights are Inconsistent with the provisions 
contained in S. 9 of Hindu Marriage Act 
which give a remedy to the spouse by way 
of a petition for restitution of conjugal 
rights. The proceedings under S. 9 havfe to 
be started by wav of a petition tbe pe^ 
tion has to be filed in the principal Court 
of original civil jurisdiction and the defen¬ 
ces that can be raised in such a suit are 


restricted by the specific provisions of S. 9. 
A 1959 Madh Pra 410 (411). 

(2.5) Decree for restitution of conjugal 
rights in disregard of S. 23 is null and void. 
A 1979 Guj 98 (108) : (1978) 19 Guj LR 1076 
•• 1980 Rajdhani LR 666 : 1980 Marr LJ 

445 (463) (Delhi). 

(26) A bare reading of S. 23 (1) (a) shows 
that it has no reference to the past conduct 
of the person applying for the decree of 
divorce. Wrong or disability referred to in 
S. 23 (1) (a) must be wrong or disability for 
the purpose of such relief as the party 
wants in the petition before the Court. 1977 
Hindu LR 398 (404) (Guj). 


(27) Decree for restitution of conjugal 
rights — Husband not resuming cohabitation 
for one year or more and filing application 
for divorce — Executing Court can refuse to 
execute decree for restitution. A 1980 Punj 
325 (329) : 1980 Cur LJ (Civil) 240. 

(28) Decree obtained by husband for res¬ 
titution of conjugal right remaining un¬ 
satisfied — Petition for divorce by husband 

Plea of wife that husband had contracted 
second marriage — Finding of trial court 
that second marriage was not proved — 
Reversal of finding by single Judge — Held 
finding of single Judge was liable to be set 
aside being wrong. A 1982 Punj 83: 

83 Pun LR 719 (FB). (1979 Hindu LR 704 
(Punj). Reversed.). 


8. Retrospective effect. 

(1) Pending suits for restitution of con¬ 
jugal rights — Jurisdiction of Civil Court 
not ousted. A 1963 Orissa 27 (28) : 28 Cut LT 
353 *• A 1960 Mys 265 (266): 38 Mys LJ 456. 

(2) Explanation is retrospective in opera¬ 
tion — Applies to pending proceedings 1979 
Hindu LR 185 (188) 5 1979 Marr LJ 270 
(Punj). 

SECTION 10 — SYNOPSIS 


1. Scope. ^ 

2. Maintenance. 

3. Decree, Appeal. 

4. Evidence and burden of proof. 

5. Court ♦ Forum Jurisdiction. Duty. 

8. Cohabitation after passing decree — 
Sub-section (2). 

7. Grounds for Judicial separation —* 
See relevant notes under S. 13. 

1. Scope. 

(1) An order for judicial separation under 
Section 10 of the Hindu Marriage Act on 
any ground including that mentioned In 
Section 10 (1) (f) does not put to an end 
the marriage. The relationship of husband 
and wife is still subsisting and the effect 
of an order under Section 10 Is only to 
permit the parties to the marriage to live 
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of the statements made in such petition, rescind the decree 
just and reasonable to do so. 


Act. 1936. Section 34; Divorce Act. 1869. Sections 24. 
P lal arnage Act. 1954, S. 23; J and K. Hindu Marriage Act, 1980, S, 10.] 

[a] Sub-section ( 1 ) substituted by Marriage Laws (Amendment) Act 1976 (68 of 
1976), S. 4 (27-5-1976). 


OBJECTS AND REASONS 


I 


I. Section 10 "deals with judicial sepa- 
rat'on and the main consequences which 
flow from a decree for judicial separation. 
A decree for judicial separation does not 
have the effect of terminating the marri¬ 
age.” — S O. R. 

"In considering this and the following 
clause.*?, the Joint Committee have taken 
into account the language employed and the 
scheme adopted in the Special Marriage Act, 
1954, recently passed by the Parliament In 
view, however, of the fact that Hindu Law 
has so far recognised polygamy, the Joint 
Committee feel that the approach to the 
problems of judicial separation and divorce 
need not necessarily be the same in both the 
ca.ses and that it is neither necessary nor 
desirable in the present case that grounds 
for judicial separation and grounds for 
divorce should be identical as in the Special 
Marriage Act, 1954. Moreover, having regard 
to the high ideals which the Hindu com¬ 
munity has always lived up to, divorce 


should not be made easy and the law should 
be so^framed as to provide the maximum 
opportunities for mutual adjustment. The 
scheme of this Bill is therefore slightly dif¬ 
ferent. Apart from changes in the langu¬ 
age employed, the major changes made in 
clause 10 are,— 

(a) ‘cruelty’ has now a self-contained defi¬ 
nition; 

(b) one act of infidelity to the marriage 
tie now furnishes a ground for judi¬ 
cial separation Instead of adultery as 
proposed in the original Bill; and 

(c) the definition of 'desertion’ has been 
widened so as expressly to Include wil¬ 
ful neglect of the respondent" — 
J C. R. 

n. Clause 4.— This clause seeks to substf- 
tute sub-section (1) of section 10 so as to 
make the grounds on which a decree for 
judicial separation may be passed identical 
to that required in respect of a decree for 
divorce. S.O.R. (68 of 1976). 


Section 10 ~ Note 1 (contd.) 

apart and it shall no longer be obligatory 

for either party to cohabit witli the other. 

An order for judicial separation affords 
an opportunity to the parties to reconcile 
their differences and come together. If 
there is no reconciliation the parties are 
enabled under Section 13 (lA) to get an 
order dissolving the marriage. Whatever 
may be the impact of an order of dissulu- 
tion under Section 13 ( 1 ) (i) on Section 25 
it cannot be contended that because of an 
order for judicial separation based on Sec¬ 
tion 10 (1) (f) the jurisdiction of a Court 
to exercise its discretion under Section 25 
is taken away. A 1973 Ker 273 (276) : 1973 
Ker LT 431 (DB) ♦» A 1976 Andh Pra 77 : 
1975 Andh LT 218. 

(2) No custom or law contrary to Sec¬ 
tions, 10 and 13 which prescribe judicial 
seoaration and divorce respectively can be 
taken into consideration for purposes of 
holding valid marriage between Hindis ♦o 
have been dissolved. 1977 All Cri R 157 (159). 

(3) Application for judicial separation 
under Section 10 — Husband not contesting 

— Decree on basis of statement of the wife 

— Not legal in view of Section 23 (1) (c). 
1971 Cur LJ 778 (779). 

(4) Judicial separation — Previous appli¬ 
cation for separation on ground of deser¬ 
tion dismissed as withdrawn — Fresh appli¬ 
cation on the same ground not mainiain- 
ahle where previous application is with¬ 
drawn without obtaining leave under Order 

23 Rule 1 (2), C. P. C. 1974 Rev LR 535 s 
1975 Hindu LR 12 (Punj). 

^5) Applications under Sections 10 and 

24 -r Disposal of application imder Sec¬ 


tion 24 after determining of main petition 
is wrong. A 1975 Raj 8 : 1974 Raj LW 291. 

(6) Provisions of O. 9. R. 9, C. P. C. (1908) 
are applicable to the application lor iudl- 
cial separation filed under S. 10. A 1978 
Punj 150 (151) : 79 Punj LR 574. 

(7) There is a clear distinction between 
the two matrimonial remedies imder S. 9 
and under Section 10 of the Act Whilst 
desertion is one of the necessary ingredients 
under Section 10. no such requirement is 
necessary or called for to secure the relief 
of the restitution of conjugal rights under 
Section 9. There is thus a clear dividing 
line between desertion on the one hand and 
the mere withdrawal from the society of 
the other spouse without reasonable excuse 
which is the only requirement to claim the 
relief of restitution of conjugal rights under 
Section 9. Whilst animus desarendi would 
have to be established in a claim under 
sub-clause (a) of Section 10 no such matter 
requires proof in a relief under Section 
9 (i) of the Act Now, it appears to be 
plain that a spouse may withdraw from the 
society of the other on a mere whim with¬ 
out there being any animus deserendl but 
nevertheless the other spouse would be able 
to claim a decree for restitution of conjugal 
rights. ILR (1977) 1 PnnJ 642 (669) (FB). 

(8) The expression "judicially separated** 
in Sec. 3 (7) of U. P, Imposition of Ceil¬ 
ing on Land Holdings Act (1961) cannot 
be xmderstood in toe technical sense of 
grant of decree for Judicial separation 
u/s. 10. In broader or liberal sense the 
expression should be understood as separa¬ 
tion between husband and wife which js 
recognised by a court of law not neces- 
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Secticm 10 — Note 1 (contd.) 
sarily a decree for judicial separation; for 
instance separation recognised by custom 
may have the approval of a law court. 1982 
All LJ 103 (104) ; 1981 AH WC 543. 

(9) Where the petitioner wife (for judi¬ 
cial separation) had obtained the decree for 
divorce under the Special Marriage Act, 1954 
and one year had not elapsed from the date 
Of the decree at the time of the marriage 
it could be said that the wife had a spou.->e 
living at the time of marriage and the se¬ 
cond marriage was not a valid marriage. 
Consequently the petitioner’s application for 
judicial separation was not maintainable. 

A 1975 Cal 45 (DB). 

(10) Petition for judicial separation under 
Section 10 can be amended by taking 
grounds under Section 13 (1) as amended 
even in appeal by virtue of Sect’on 39 (2) 
of Amending Act. A 1977 Cal 193 (195) : 
(1977) 4 Cal HC (N) 312 (DB). 

(11) The provisions of Section 10 are 
protected under Article 25 of the C^risti- 
tution. A 1957 All 411 (414). (Case before 

amendment). 

2. Maintenance. 

(1) Where decree for judicial separation 
is granted to wife on ground of desertion 
by husband the fact that husband made an 
offer to take back during the proceedmg 
or in appeal is no justification for reducing 
amount of marntenance to wife r^ch les 
denying it totally. A 1959 Madh Pra 394 

^^^2) Facts that wife has been living apart 
for a number of years and that she can 
earn for herself are not justifiable grounds 
for disallowing maintenance. It is primary 
duty of husband to maintain his wife. A 
1959 Madh Pra 349 (351). 

(3) Application under Section 10 (1) (o) 

allowed to be withdrawn — Order under 
Section 25 (1) cannot be passed. A I9b4 
Bom 27 (28) : 63 Bom LR 307. 

(4) Order for maintenance under .S. 488, 
Cri. P. C. — Subsequent order for judicial 

separation under Act — 
tenance should be cancelled. A 1965 Guj 
247 • 1965 (2) Cri LJ 497 (2) : (1964) 5 Guj 
LR 895. •• 1980 All LJ 83 (84). 

(5) Wife deserting husband — Judicial 
separation granted to husband — Wife not 
unahaste nor her conduct flagrantly vicious 
— cSrder for alimony made in wifes favour 
should not be interfered with. tLR (1964) 2 
Puni 732 

(6) Application for increasing maintenance 
allowance granted under Sec. 488. Crimi¬ 
nal P.C. — Husband producing decree for 
judicial separation — Wife held not en¬ 
titled to maintenance — Magistrate held 
could take iudicial notice of decree and 
cancel even original order of maintenance, 
A?966 AH 13?^(134) : 1965 All LJ 602. 

(7) Decree under S. 10 does not nwes- 
aarily operate as bar to claim niainte- 
nance under S. 488, Cr. P. C. A 1969 All 1 

i (193) : 1968 All LJ 697. 

(See 1978 Mah U 123 (Bom).! 

(8) Husband’s application for judicial 
senaration — Maintenance pendente lite — 


Default in payment — Court- should stay 
further proceedings till order fer mainte¬ 
nance has been complied with. A 1963 Punj 
249 (250, 251) : 65 Pun LR 18. 

(9) A reading of S. 24 and S- 26 does not 
show that if the main petition under Sec¬ 
tions 9, JO, 12. cr 13 is disposed of the 
jurisdiction of the Court to award mainte¬ 
nance pendente hte by an order to be pas.sed 
IB taken away. A 1981 Punj 305 (307 1 : 1981 
Hindu LR 345. (A 1977 Delhi 176, Dissented 
from.) 

(10) Where during the pendency of the 
husband’s application under S. 10 (1? (b) for 
judicial separation the wife made an ap¬ 
plication under S. 24 for grant of interim 
alimony and litigation expenses and before 
disposal of that application the husband’s 
application was dismissed for default and 
the wife after the close of the proceedings 
moved an application that her application 
for interim alimony and litigation expenses 
be granted it was held that no interim ali¬ 
mony and litigation expenses could be 
granted after termination of the proceedings. 
A 1977 Delhi 176 (178). 

(11) Where in a suit for judicial separa¬ 
tion bv wife the husband had agreed to 
maintain wife and children the agreernent 
by husband cannot be said to be against 
public policy. A 1980 Cal 244 (249) : (1980) 

1 Cal LJ 446. 

(12) Where a wife had earlier preferred 
an application under S. 10 of Hindu 
Marriage Act. for judicial separation on the 
ground of cruelty and re-marriage by the 
husband and the Civil Court dismissed the 
said petition, the petition filed by the wife 
under S. 125 Cr. P. C. for maintenance on 
the same sets of facts alleging cruelty and 
re-marriage by husband, is not maintain¬ 
able as the earlier decision of the Civil 
Court ifi binding on the parties on the basis 
of the applicability of the general pr'nciples 
of res judicata. 1980 Mah LJ 871 (878). 

3. Decree appeal. 

<1) Decree under S. 10 does not constitute 
a decree within the meaning of S. 2 (2^ of 
the C. P. C. (1908). 1981 Hindu LR 246 (251) 

; 1982 Marriage LJ 96 (FB) (Punj). 

(2) The principle of res judicata cannot 
be applied to the petitions for divorce and 
judicial separation where the ground is 
different. Even if the groimd was the same 
the res judicata would apply only if facts 
were also identical. A 1979 Delhi 33 (35) 
1978 Rajdhani LR 256. 

(3) It cannot be said that in presenting 
the appeal against the decree for judicial 
separation, the provisions of S. 5 Limitation 
Act, 1963 cannot be invoked for condona¬ 
tion of delay. (1980) 1 Cal XJ 309 (315) s 
1981 Hindu LR 709 (DB). 

(4) Not only a judgment of acceptance 
of a petition under S. 10 but that of dis¬ 
missal as well, amounts to a decree within 
the meaning of the Act. 1981 Hindu LR 246 
(253) : 1982 Marriage LJ 96 (FB) (Punj). 
(A 1969 Punj 09. Overruled.) 

(5) Where a petition for diasolution of 
marriage resulted in a consent decree for 
judicial separation without proving any of 


**A” In the citations stands for AIR 
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the grounds mentiooed in Section 10, the 
decree was in violation of Section 23 (1) 

onJ Tr.er?fore without jurisdiction. Divorce 
could not be granted later on, on ground 
that there was no resumption of cohabita¬ 
tion. A 1971 All 201 (204) : 1970 All WR 
608 (DB). 

(6) Decree for judicial separation — It is 
valid even if no effort was made by Court 
for reconciliation between the parties. A 
1972 Pat 392 (393) : 1972 BLJR ,57 (DB). 

(7) Appeal is maintainable against de¬ 
cree under Section 10 even if the momeran- 
dum is not accompanied by the copy of 
decree, because orders under the Act though 
named decrees are appealable as orders, A 
1972 Pat 392 : 1972 Pat LJR 582 (DB). 

(8) Relief can be granted on the basis of 
the events tnat have taken place subsequent 
to the suit. In moulding a relief even the 
appellate Court could take into account the 
fads that came into existence even after 
the decree. A 1978 Raj 140 : 1978 Raj LW 
363, 

(9) Appeal from order passed under Sec¬ 
tion 24, by Civil Judge, who is a district 
Court within meaning of the Act in a pro¬ 
ceeding under Section 10 when petition 
does not state value on face of it, lies to 
High Court and not to District Court. A 
1961 All 395 (397) : 1961 AU LJ 232 (FB). 

(10) Decree for judicial separation and 
permanent alimony — After decree wife 
joining the husband and cohabiting with 
him — Subsequent separation — Decree 
becomes ineffective and cannot be executed 
A 1966 Mys 320 (323) : (1966) 1 Mys LJ 271. 

(11) Petition under Section 10 — Dis¬ 

missal for default of petitioner’s appearance 
— Order amounts to a decree and is ap¬ 
pealable as such. A 1966 Mys 1 (2) : (1965) 
1 Mys LJ 329, 

(12) Adiudication under Sections 9. 10, 11 
and 13 are regarded as decrees only for 
purposes of these sections only and they 
cannot be treated as decrees within mean¬ 
ing of S. 2 (2). C. P. C. Such decrees are, 
therefore, outside purview of Section 96 
C. P. C. As appeal^ filed under Section 96, 
C, P. C. alone can fall within category of 
regular appeals and should be registered as 
such, appeal from above decrees can only be 
registered as a civil miscellaneous appeal 
End not as a first appeal, A 1961 Andh Pra 
559 (360) : I960 Andh LT 735 (DB), (A 1960 
Andh Pra 66 Overruled.) *• A 1969 Punj 69 
(71) 1 70 Fun LR 643 (DB) •• A 1966 Guj 
139 (141) : (1965) 6 Guj LR 714 (DE). 

[But see A 1965 All 280 (282. 28.3.)1 

(13) Where there was nothing in the com¬ 
promise decree passed by the lower appel¬ 
late Court for dissolution of marriage to 
show that the grounds mentioned in Ss. 10 
and 13 of the Act were made out, it was 
held that the decree passed on the com¬ 
promise was without jurisdictions and Sec¬ 
tion 96 (3' of Civil P. C. would not apply 
to such decree. The decree could be set 
aside in second appeal. A 1972 All 338 (339, 
340) : 1972 AU U 445. 

(14) Decree for divorce on ground of adul¬ 
tery set aside by appellate Court — Evi¬ 


dence clearly proved wife's desertion _Re¬ 

lief of judicial separation can be granted 
under S. 10 (1) (a). 1978 Hindu LR 670 (679) 
(Delhi). 

(15) Petition by husband — Decree for 
judicial separation on the ground of deser¬ 
tion by wife granted — Divorce proceedings 
initiated by husband — Special appeal by 
wife to set aside judicial separation — Evi¬ 
dence proved that matrimonial relationship 
could not be re-established — High Court 
declined to set aside decree for judicial 
separation. 1980 Hindu LR 118 (119) (Raj). 

4. Evidence and burden of proof. 

(1) Petition for judicial separation — Evi¬ 
dence — Test is qualitative and not quan¬ 
titative — Ckirroboration is not matter of 
law but a matter of precaution. (1969) 73 
Cal WN 502 (DB). 

( 2 ) In matters faUing under Section 10 
Court must see that burden of proof is suf- 
f'cientlv discharged. Social conditions and 
standard of living of parties may be con¬ 
sidered. A 1971 Guj 33 (36). 

(3) Matrimonial offence to be proved be¬ 
yond reasonable doubt — Corroboration of 
version given by party necessary. A 1960 
Bom 4i8 (421, 422) : 61 Bom LR 1549 (DB). 
(Reversed on another point in A 1964 SC 40.) 

[See A 1979 Cal 87 (92 to 94) : (1978) 2 
Cal LJ 127 (DB) •• A 1974 Ker 43 (44, 45) J 
1973 Ker LJ 762 (DB). 

(4) Spouses are competent to give evi¬ 
dence of non-access. A 1969 Mad 235 (246) 9 
(1969) 1 Mad LJ 366. 

(5) In matrimonial cases Judge sbould 
apply same standard of proof in arriving at 
his findings. A 1969 Mad 235 (244) : (1969) 1 
Mad LJ 366. 

(6) Standard of proof required for relief 
under Section JO — Standard of proof be¬ 
yond reasonable doubt — Standard of proof 
drawn from criminal cases is not safe — 
Fal-sity of party’s case does not mean that 
the case of opposite party is true. A 1969 
Mad 235 (242) : (1969) 1 Mad LJ 366. 

(7) Husband’s petition for restitution of 
conjugal rights — Finding that he was 
guilty of matrimonial offences, and of his 
suspicion regarding chastity of wife — Evi¬ 
dence justifying finding — No interference 
in appeal — Judgment dismissing petition 
confirmed. A 1960 Punj 422 (425) : 62 Pun 
LR 127. 

(8) Where in a petition for restitution of 
conjugal rights filed by the wife, the hus¬ 
band had filed a cross petition for judicial 
separation and he failed to prove the 
grounds like unchastity or adultery of the 
wife, the decree for judicial separation could 
not be granted to him. A 1971 Punj 35 (37). 

(9) Where in an action for divorce against 
wife on grounds of cruelty, desertion and 
adultery and for judicial separtion on 
ground of wife giving birth to a child al¬ 
leged to be illegitimate, husband had given 
a notice of proposed proceedings but bad 
failed to mention therein that child was n^ 
his the husband's case cannot be said to be 
true. 1970 SCD 463. 

(10) A person who claims dissolution of 
marriage on the ground that his wile de- 
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livered a child on 209th day after he had 
access to her and hence his wife was living 
in adultery and child was illegltirnate 
adduce evidence to prove that the chiia 
when bom was fully mature and hence it 
was born out of wedlock and the mother was 
guilty of adultery. Apart from the presump- 
tton of legitimacy under Section 112, Evi¬ 
dence Act, it would be in the highest degree 
unjust to Impute iUegitimacy to an offspring 
or want of chastity to parent simply because 
the child was born in seven months and 
was still living. The sUndard of Proof m 
matrimonial cause in India is proof heyorm 
reasonable doubt. IL>R (1975) 1 Ker 222 (228) 

(DB). 

(11) Mere cohabitation is not necessarily 
and always a conclusive proof of condona¬ 
tion of matrimonial offence. ‘WJiere spoi^e^ 
live in same house happily after alleged 
matrimonial offence and then cohabit, it 
must be taken to be a very strong piece of 
evidence of condonation particularly be¬ 
cause of the wife’s serious prejudice that 
may be thereby occasioned viz. .having a 
child in consequence of it. (1966) 70 Cal WN 
633 (638, 639) (DB). 

(12) Prior decision in maintenance suit 
that husband deserted his wife — That does 
not operate as res judicata in a petition for 
judicial separation. A 1963 Andh Pra 158 
(159) : (1962) 2 Andh WR 259 (DB). 

(13) Irritating idiosyncrasies of the wfe 
rendering husband’s life unhappy - Not a 
ground lor granting decree for „ Jud cial 
Sparation. A 1964 Madh Pra 28 (29) : 1963 
MPLJ 768 (DB). 

(14) Relief of judicial separation on 
ground of wile’s adultery and consequent 
birth of illegitimate child — Evidence of 
non-access of husband - Evidence of hus¬ 
band and other evidence and circumstances 
ought to be clinching and cogent to exclude 
possibility of innocence of . Person 

whom matrimonial offence is alleged. A 1W>» 
Mad 235 (246) : (1969) 1 Mad hJ 366. 

(15) Where in a matrimonial case filed by 
ttie husband for judicial separation on 
ground of desertion by wife, quesUon was 
whether wife left the matrimonial hou^ 
with consent or knowledge of husbands 
parents, and whether an inference adver^ 
to petitioner could be drawn from his not 
calling his mother as a witness, (the peti- 
tioner's lather being away at Tokyo)^ 

Held (per majority:) that when the evi¬ 
dence supporting story of ^o^sent adduced 
by wife was rejected, it was not incumbent 
on petitioner to adduce negative evidence of 
his mother etc. at the nsk of adverse in¬ 
ference being drawn against him in the 
event of his not doing so. A 1964 SC 40 (50). 

(16) Suit praying for decree of nullity on 
ground that husband was impotent at time 
of marriage and at time of suit with alter¬ 
nate prayer for judicial wparation 
Failure of wife to prove that hushed wm 
I mpotent at the time of marriage but she 
had proved that she was treaty wiw 
crueltyt aftei* marriage — Decree lor Judi^ 
dal seoaration can be P^reed in fawur of 
the wife. 1978 Hin^u LR 261 (262) (PunJ). 


(17) Wife applying for restitution of con¬ 
jugal rights — Husband applying for judi¬ 
cial separation on the ground of wife's 
adultery — Grounds given bv wife which 
were not necessary to be pleaded disbeliev- 
^ — Onus of proof of wife’s adultery not 
discharged — Husband’s application was 
dismissed and consequently wife’s applica¬ 
tion was granted. A 1971 Punj 35 (37). 

(18) Petition for separation by husband — 
Wife alleged to have deserted him since 
1954 — Petition filed in 1967 without ex¬ 
plaining delay — Spouses living apart 
throughout for 21 years — Letters exchang¬ 
ed bearing eloquent testimony not of holy 
wedlock but holy deadlock husband having 
repudiated substantially blameless spouse — 
Held though marriage had irretrievably 
broken down, in law court is helpless to 
grant anv remedy. A 1976 Delhi 141 (143) : 
1975 Rajdhani LR 514. 

(19) Petitioner wife filed a petition for 
judicial separation alleging that as she could 
not satisfy respondent’s demand of dowry, 
she was turned out of the house after beat¬ 
ing her. She examined the doctor. Head 
constable and another witness about her in¬ 
juries and about beating and turning her 
out of house. To this evidence there was no 
rebuttal evidence worth the name except 
the statement of respondent. There is no 
evidence that the petitioner is doing any job 
and that she is economically independent. 
She is illiterate. She is mother of thr^ 
grown up children below 13 years. It is 
highly improbable that such a woman who 
is dependent on her husband will level 
false allegations against him that he 

her and turned her out of the house. The 
petitioner has succeeded in proving that she 
was treated by respondent husband with 
such a cruetly as to cause in her a 

reasonable apprehension that it will tc 
harmful and injurious for her to live with 
him. 1979 Hindu LR 66 (68) (Punj). 

5. Court: Forum, Jurisdiction. Duty. 

(1) The main function of the matrimonial 
reliefs is to offer protection to the innocent 
party and letting a marriage dissolved when 
ft has for all practical purposes broken 
down so that its formal continuance with¬ 
out its essential attributes may not appear 
a blot on the institution of marriage. (1969) 
2 Mys LJ 1 (DB). 

(2) It is desirable that specific allegations 

In detail should be pleaded in a matrimonim 
cause; not however the evidence by which 
such allegations have to be proved. Each 

case will depend on its facts and circum¬ 

stances. No specific allegations in detail in 
the pleadings, no relief cannot be a formula 
of universal application, irrespective of facts 
In a particular case. (1969) 73 Cal WN 502 

(DB) •• A 1974 Ker 43 (45) : 1973 Ker LJ 

782 (DB). 

(3) The grounds given under Section 10 
for judicial separation and those given 
under Section 13 for divorce are widely dif¬ 
ferent. 1970 Ker LJ 340 (342) (DB). 

(4) Matrimonial offences — Material lan¬ 
guage of the provision should be borne in 
minA. A 1960 Bom 418 (423) (DB). 
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(5) Petition for judicial separation in 1963 

— Art of i9o5 will govern the litigation and 
Section 37 (2) of Bengal Act 12 of 1887 can¬ 
not rear its head. (1969) 73 Cal WN 143. 

(6) Two petitions need not be filed for 
two reliefs ur..ier Sections 10 (1) and 13 of 
the Act. A 1961 Andh Pra 122 (123) : (1960) 
2 Andh WR 55. 

(7) Petition for divorce alleging cruelty 
and adultery — Alternative prayer for 
judicial separation, addition of — Can be 
allowed. A 1961 Andh Pra 122 (123) : (1960) 
2 Andh WR 55. 

(8) Originally relief of divorce asked for 

— At appellate stage petitioner can ask for 
lesser relief of judicial separation. A 1969 
Mad 235 (245) : (1969) 1 MLJ 366. 

(9) Wife’s application under Section 10 
dated 6-6-1967 wrongly dismissed — Appeal 
allowed on 20-3-1975 Delay in proceedings 
in trial and appeal Court — Held, appeal 
Court could not grant decree for judicial 
separation with retrospective effect from 
date of application to enable wife to apply 
for divorce at once, since such course would 
negative the provisions of Section 13 (1A> 
(j) of the Act. 1975 Hindu LR 31 (36) (Puni). 
(A 1969 Mad 235, Diss. from.) 

(10) Husband’s application for judicial 

separation — Relief delayed for ten years 
due to lower Courts’ holding erroneous 
views — If award of relief of judicial sepa¬ 
ration had not been so long delayed, hus¬ 
band would have been entitled to relief of 
divorce under Section 13 (lA) (i) read with 
Section 23. there having been no reunion 
between parties for past over ten years, be¬ 
tween parties — Court whether can pass 
decree for judicial separation dating back to 
date of petition and a decree for divorce 
under Section 13 (lA) (i). considering the 
maxim actus curiae neminem gravablt, an 
act of Court shall prejudice no man, and 
precedents in which judgments have been 
entered retrospectively to meet the justice 
of the case, decision taking effect for a 
period long anterior to date of judgment 
(Quaere). A 1969 Mad 235 (244) : (1969) 1 

Mad LJ 366. 

(11) Ex parte decree, passed in petition 
filed by wife under Section 10, set aside in 
appeal by husband and case remanded — 
Husband contesting petition on merits be¬ 
fore trial Court — Raising objection as to 
territorial jurisdiction — Omission to raise 
such objection in appeal — Held, husband 
neither waived such objection nor submitted 
to jurisdiction of Court. A 1970 J and K 19 
(21) : 1969 Kash LJ 90. 

(12) Sections 10 and 13 provide for grcmnd 
of unsoundness of mind either for two years 
or three years, but the real difference in the 
two classes is that mere unsoundness of 
mind for the relevant period is ground 
under Section 10. while for divorce such 
unsoundness is to be further proved to be 
incurable. A 1969 Guj 48 (50). 

(13) Right to live separately from husband 
given to a wife under Section 18 (2) (d) of 
the Act 78 of 1956 is not and cannot be the 
same as a right of judicial separation under 
Section 10 (2). If husband abandons the 


other wife, he could certainly call upon his 
previously separated wife to Uve wi£i him 
To r^pond to such request wiU be a duty 

^ her husband. A 

19g Mad 139 (142) : (1965) 1 Mad LJ 


(14) Proceeding under Section 10 at hus¬ 
band s instance — Failure to prove that wife 
deserted him within meaning of Section 10 
(1) (a) “ Appeal against dismissal of peti- 
«on —Offer by husband to take back wife 
in his home and to maintain her — Offer 
not made in trial Court — Husband oppos- 
ing maintenance proceedings tooth and nail 
“Transfer of lands in favour of his brother 
after order of maintenance — Offer held 
not genuine and wife justified in not ac¬ 
cepting it A 1966 Him Pra 70 (73) : 1966 Cri 
LJ 1438* 


(15) Wife proceeding for maintenance 
under Section 488. Cr. P. C. — Suit for 
divorce and judicial separation under Hindu 
Marriage Act filed by husband during pen¬ 
dency — Maintenance proceeding not liable 
to be stayed. (1962) 40 Mys LJ 493 (494), 


(16) Decree for judicial separation obtain¬ 
ed from Court of District Judge at X. After 
more than two years application made for 
divorce to Court of Civil Judge at X who 
had been by that time invested with jtiis- 
diction under Hindu Marriage Act. Objec¬ 
tion to validity of decree on ground of want 
of territorial jurifdiction in divorce pro¬ 
ceedings. cannot be entertained in divorce 
proceedings. A 1965 Mys 110 (112) (DB). 


(17) Powers of High Court and District 
Courts to- transfer proceedings — Applica¬ 
bility of S. 21-A — Restricted to petitions 
under Ss. 10 and 13 only — All other pro¬ 
ceedings can be transferred under S. 24 of 
C. P. C. (1980) 82 Pun LR 536 (DB) •• 1981 
Marriage LJ 235 (243) : 1981 Hindu LR 523 
(Puni). 


(18) Ex parte decree for judicial separa¬ 
tion — Court not keeping in view duties 
cast on it by Section 23 — Decree under 
Section 10 (2) set aside. A 1972 Orissa 1^ 
(167) : ILR (1971) <^it 1447. 

(19) Decree for restitution of conjugal 

rights in favour of husband — Subsequent 
proceedings for judicial separation — Effect 
— Decree itself Is not nullified — It is how¬ 
ever a relevant factor for judging sincerity 
of husband. A 1976 Delhi 321 (327) : 1976 

Rajdhani LR 487. 


6. Cohabitation after passing decree ^ 

Sub-section 2 


(1) After a decree for judicial separation 
is piassed the desertion terminates and there 
can be, therefore, no continuation of that 
matrimonial wrong of desertion after the 
passing of the decree. Once a decree has 
been passed the matrimonial wrong or of¬ 
fence on which it was based whether *d^ 
sertlon’ or 'cruelty’ etc. exhausts itself. R 
would not be open to the parties to low 
back after the Court has pronounced iw 
judgment and determined that one of the 
parties was guilty of a matrimonial offence 
on the basis of which either a 
judicial separation or a decree for J®stira- 
tion of conjugal rights has heeo. made. Tne 
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NUMvITY OF MARRIAGE AND DIVORCE 

S. 11. Void marriages.— Any marriage solemnized after the commenc^ 
ment of this Act shall be null and void and may, on a petition presented by 
either party therto, ^against the other party] be so declared by a decree of 
nullity if it contravens any one of the conditions specified in clauses (i), [iv) 

and (v) of section 5. 

fCf Pars! Marriage and Divorce Act, 1936, S. 30; Divorce Act, 1869, S. 18; Spe¬ 
cial Marriage Act. 1954. S. 24; J. and K. Hindu Marriage Act. 1980, S. 11; Goa CivU 

Code, 1867, Art. 1059.] 

[a] Inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 5 (27-5-1976). 

OBJECTS AND REASONS 


I. Sections 11 and 12 deal . with cases 
where a marriage is null and void and ca^as 
where a marriage is voidable at the option 
of either party to the marriage. Until so 
avoided a voidable marriage should be re¬ 
garded as good for all purposes. Where a 
marriage is a bigamous marriage or contra¬ 
venes the rule relating to prohibited degrees, 
the marriage is regarded as null and void 


from the very beginning. In other cases the 
marriage is rendered voidable at the option 
of the parties as in many other systems of 
law.” — S. O. R. 

n. Clause 5. — This clause seeks to amend 
section 11 relating to void marriages so 
to make it clear that the petition may be 
presented only during the lifetime of the 
spouse.—S. O. R. (68 of 1976). 


Section 10 — Note 6 (contd.) 
expression "it shall no longer be obligatory 
for the petitioner to cohabit with the res¬ 
pondent" in Section 10 (2) can, on a fair and 
correct interpretation, only mean that the 
petitioner having obtained an order of 
separation from the Court is protected 
the overtures of the respondent and both 
parties are relieved of the obligation to 
cohabit. A 1975 Bom 88 (94, 95, 100) : 76 
Bom LR 304 (DB). 

(2) The statute does not refer to any 
specific grounds on which the decree for 
tudicial separation can be annulled or re¬ 
scinded. Section 10 (2) however, empowers 
the Court to rescind the decree for iudicial 
separation if It considers it just and 
r6asoiiabl6 to do so. A party against 
whom a decree for judicial^ separation is 
passed cannot succeed in getting the decree 
rescinded, in the absence of other circum¬ 
stances which justify an order of rescission 
to be passed, merely by saying that he or 
she is willing to rejoin and live with the 
other spouse. The power conferred on tne 
Court under S. 10 (2) has to be exercised 
with great circumspection. A 1978 Kant 115 
(116) : (1978) 1 Kant LJ 429 (DB) ** 

1973 Madh Pra 4 (5, 6) ; 1972 MPLJ 1042 

CDB). 

(3) Application under O. 9, R. 13 for sett¬ 
ing aside decree for judicial separation it¬ 
self dismissed for default — Application 
could be treated as one filed under S. 10 (Z) 
— Subseauent application for its restoration 
under Section 151, C. P. C. maintainable. A 
1074 Pat 260 (262) : 1975 Hindu LR 416. 

7, Grounds for Judicial Separation. *■' 

See relevant notes under S. 13. 

SECTION 11 — SYNOPSIS 


1. validity of Section. 
t. Scope. 

9. Void marriages. 

4. Who can apply. ^ ^ 

5. Adjudication under, whethw decree 

f. Maintenance. 

7. Evidence. 


1. Validity of Section. 


(1) The law in its wisdom has given a 
preferential treatment to the husband and 
wife vitally affected and that comes under 
"proper classification" and cannot be called 
"illegal discrimination” offending Article 14 
of the Constitution or any other article. A 

1960 Mad 6 (8). 

(2) Provisions of Act which prohibit 
bigamy and Rule 27 of U. P. Government 
Servants’ Conduct Rules giving effect to 
those provisions do not infringe Article 25 
of the Constitution as they are clearly pro¬ 
tected by Clause (2) (b) of that Article. A 

1961 All 334 (336) : 1961 All LJ 383 (DB). 

(3) Provisions of Sections 11 and 17 do 
not offend Article 15 (1) of Constitution A 
1972 Andh Pra 156 (161) : (1972) 1 Andh WR 
294 (FB). 

9 


(1) It does not follow from provisions of 
S. 11 that when the legality of marriage in 
any other proceeding is in issue, the same 
cannot be answered by reference to the 
provisions of Hindu Marriage Act. Specif 
remedial provision available in Ss. 9 to 13 
of the Act permitting marital reliefs and 
nor exhaustive nor compulsorily univei^al 
so as to exclude powers of ordinary civil 
courts to find our legality of marital I'cla- 
tions. It is only when special relief of the 
kind mentioned in S. 11 is being sought so 
as to annul the marriage solemnised after 
commencement of the Act that special rem^ 
dial procedure will have to be followed. 
A 1982 Bom 231 : 1981 Mah LR 292 : (1981) 
83 Bom LR 327 (331, 332). 


(2) Suit in ordinary Civil Court for de¬ 
claration that marriage is void on ground 
other than those given in S. 11 is Maintam- 
able. (1977) 1 APLJ 396 (413) : (1977) 2 

Andh WR 32 (DB). 


(3) Petition under Section 11 held not 
liable to be dismissed on ground of im- 
necessary or improper delay in presenting 
it. A 1980 All 174 (176) : 1981 Mat LR 47. 

[See also (1979) 2 Mad LJ 273 (274, 275).1 
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(4) Marriage solemnized in 1973 and 
Annulment was sought in 1978 for alleged 
fraudulent obtaining of consent and delay 
was not explained, relief was refused for 
laches. A 1982 Punj 221 (224) : 1982 Hindu 
i-'ii 2 d. 

(5) Where petition under S. 11 for nullity 
or marriage was dismissed as withdrawn 
without Court granting permission to file 
fresh petition — Second petition under Sec¬ 
tion 11 on same cause of action is barred. 
Mere routine entertainment of second peti¬ 
tion does not tantamount to implied per¬ 
mission to bring second petition. 1979 Hindu 
LR 128 (130) (Punj). 

(6) Legitimacy of child does not fall for 
determination in petition for decree of 
nullity. 1979 Hindu LR 96 (97) : 1979 Marr 
LJ 236 (Punj). 

(7) If a decree of nuUitv of marriage has 
been granted under S. il the child bom of 
that marriage is deemed to be legitimate 
and It IS not deemed to be legitimate if no 
such decree has been granted. Even where 

foiij * party successfully chaUenges the 
validity of such marriage in other proceeding 
on popPd that it is void by operation of 
*•11 ^ X \ children of such marriage would 

loi legitimate. A 1974 Mad 

321 (324) ; (1974) 2 Mad LJ 34. 

(8) Section 16 cannot be invoked to legi¬ 
timise children of void marriage: Obtaining 
a dwree of nullity is a condition precedent 

S of legitimacy under S. 16 to 

children begotten or conceived before the 
decree. (1976) 78 Pun LR 164 (169). 

expression Void mar¬ 
riage m womens charter (Chap. 47 ) s 93 
does not include the concept of Chinese 

fTherefore children of 
such inarriage were nof entitled to share in 

LJ 9 (! 3 ^® 14 ) 2 Malayan 


In” Court granted decree of divorce; 

appeal against non-grant- 
iqfq held not com^tent 

(15) A petition under S. 11 was with- 

a ^?oint agreed between parties that 

divorce would be made. 
H^eld that, in peculiar circumstances of 
the case the intention while getting the 
peution dismissed was that in case toe par- 

successful in achieving toe ob- 
1 ^® statement, then 

frfcK entitled to file a 

S. 11. 1980 Marriage U 
373 (377) : 1980 Hindu LR 624 (Punj). 

3. Void marriages. 

(1) Conditions mentioned in Section 11 
rendering a Hindu marriage nuU and void 

fiTf* those groxmds 

a Court can grant a decree of nullity. 

2®®?, mention Clauses (iii) 
and (vi) of Section 5 as conditions for such 

fo«l®«f®- Cut 1215 (1218) •• A 

vital difference between a peti- 
Section 1 1 and one under 
Section 12 16 that the former relates to mar¬ 
riages which are void ab initio while the 
latter concerns marriages which are not 
void but voidable — A voidable marriage is 
good in the eye of law so long as it is not 
successfully avoided — On the other handi 
a void marriage has no existence from the 
Inception. 1968 AU WR (HC) 74 (75) 


Is necessary to declare the status 
of the parties to marriage and to remove 
all clouds consisting in the fact that the 
wife s marriage with the respondent hus- 

* so that she will be 

at liberty to enter another valid marriage if 

^ 1981 HP 47 (49) : 1981 Sim 

(11) For declaration of nuUity of mar- 
riage petition under this section, and not a 

proper remedy. A 1973 Punj 
442 (443, 444) : 75 Pun LR 346 (DB). 

(12) Petition for marriage to be declared 
null and void on ground that wife refused 
to consummate the marriage, was dismissed 
for want of jurisdiction as parties to the 
marriage were living apart, husband in Sin¬ 
gapore and wife in Penang. (1978) 1 Malayan 
LJ 100 (101). 

(13) During pendency of appeal against 
refusal to grant decree of nidlity appellant 
was granted litigation expenses and main¬ 
tenance pendente lite. After paying some 
amount, respondent-husband pleaded his in¬ 
ability to pay amount which accumulated 
for subsequent months. His defence was 
struck off lor disobedience of Court’s orders 


(3) Though the conduct of solemnizing 8 
marriage in contravention of Clause (iii) 
may result in the punishment of the marry- 
tog spouses, yet toe marriage would not 
become null and void vidth its far-reaching 
and serious consequences. The mandage 
would remain valid in law and enforceable 
and recognizable in a Court of law. 1969 All 
LJ 623 : 1969 All WR HC 303 •* A 1963 
Him Pra 15 (16) •• (1977) 1 APLJ 896 : 
(1977) 2 Andh WR 32 (DB). (Where Hindu 
Marriage was Solemnized in contravention 
of S. 5 (iii) and no consent of minor party’s 
guardian was obtained that Marriage is 
not void.) •• A 1977 Orissa 36 (37) : 42 Cut 
LT 974. (A 1975 AP 193 and AIR 1968 AP 
375, Dissented from.) •• A 1976 MP 83 (85) J 
1976 MPLJ 102. 

(See also A 1977 AP 43 <46, 50 ): 1977 CrI 
LJ 368 (FB). (There Is no pro^lon in S. 11 
for what is to happen if a marriage is sole^ 
mnized in violation of S. 5 (iii). (A 1975 AP 
193, Overruled; A 1975 Punj 305, Dissented 
froni.) *• 1978 Marri LJ 31 (36) : 1978 Hindu 
LR 547 (Punj).l 

(4) Where husband of the first marriage 
Is alive and there is also no valid divorw 
between the parties It being brought a^w 
by minors, the second marriage of the ^e 
Is null and void even If It is assumed that 
the second marriage was proved. A 1971 HuU 
Pra 27 (29) s 1971 Sim U (HP) 218. 
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Section 11 Note 3 (contd.) 

(5) Second marriage of a Hindu husband 
during ^ntinuance of tbe first — Is void. A 
1968 All 412 (415) : 1968 Cri LJ 1636 (DB) ** 
A 1964 SC 1625 (1631) : 1964 (2) Cri LJ 590. 

(6) Where the petitioner wife who belong¬ 
ed to schedule Tribe community and not 
governed by the Act had married with a 
person governed by the Act and whose 
previous marriage was subsisting and whose 
first wife was alive, the marriage would be 
null and void and the petitioner wife would 
not be entitled to claim any maintenance. 
1981 Cri LJ 1422 (1424) : 1981 Marriage LJ 
424 (Him Pra). 

(7) When respondent’s previous marriage 
is admittedly subsisting at the time of her 
marriage with petitioner, the subsequent 
marriage is void ab initio under S. 11 read 
with S. 5 (i) and will continue to be void ir- 
resp^ive of petitioner’s knowledge about 
it — As S. 23 is not applicable, petitioner is 
entitled to decree of nuilty. 1979 Hindu LR 
545 (548) (Punj). 

(8) Karewa marriage contracted by a per¬ 
son who had living wife at the time of 
contracting that Karewa marriage was. 
void in view of Sections 4, 5 (1) and 11. 
(1972) 74 Punj LR 79 (80). 

(9) Remarriage in contravention of pro¬ 
viso to Section 15 is void ab initio — No 
declaration under Section 11 is necessary. 
1968 All LJ 683. 

(10) Once it is foimd that the marriage is 
void ab initio by reason of Section 4 (1) of 
Madras Act 6 of 1949 it cannot become valid 
by reason of repeal of that Act. A 1961 Mad 
325 (325, 326). 

(11) Non-fulfilment of condition in Sec¬ 
tion 5 (ii) does not make marriage void but 
voi^dable. A 1969 Guj 48 (50). 

*7i 2) Impotency of a spouse to a marriage 
does not by itself render the marriage void 
ab initio but makes the marriage voidable if 
all the conditions of S. 12 are satisfied. ILR 
(1973) Guj 1099 (1105. 1106 ). 

(13) Person marrying sister’s daughter as 
second wife — Position of wife is no better 
than that of concubine. A 1970 Mad 402 
(405, 406) : (1970) 1 Mad LJ 6. 

(14) Void marriage — No declaration 
under Section 11 is necessary though same 
can be asked for, for the purpose of precau¬ 
tion or record. A 1967 Pat 277 (279) : 1967 
Cri LJ 1176 •• 1971 (1) Cut WR 297 (301). 

fSee also 1981 Rev Dec 324 (327) (All). 
(Marriage which is void ab initio does not 
effect or alter the status of party and 
neither party is under any obligation to 
seek declaration of nullity.) ** 1980 All WC 
369 (370). (This section stands in vivid con¬ 
tract to S. 12 which speaks of voidable mar¬ 
riages which have to be avoided before the 
marriage tie can come to an end.) ** (1978) 
1 APLJ (HC) 360 (363, 364). (Where a 

woman was married to a person having his 
spouse living, marriage is void under S. 5 
of Act, 1955. Woman cannot be treated as 
spouse and included in family unit. The 
mere fact that parties have not approached 
the Court for declaration as contemplated 
under S. 11 does not alter position.) *• (1971) 


1 Cut WR 297 (301). (Marriage contravening 
Section 5 (1) is void despite absence of de¬ 
cree for nullity and no rights accrue from 
such marriage.)] 

fSee however 1981 All Cri R 294 : 1981 
Cri LJ (NOC) 191. (A Marriage though null 
and void for contravening any of conditions 
prescribed by S. 5 has yet to be regarded 
as a subsisting fact and in that sense it- could 
not be said to be non est in law or a nullity 
as long as H is not declared to be null and 
void by a decree of nullity on a petition 
presented by either party against the other 
party to marriage.] 

(15) Wife’s petition to declare her mar¬ 
riage with respondent 1, void under S. 5 (i) 
as respondent 1 had previously married with 
respondent 2 with whom he was living. The 
petitioner’s allegation that she had also 
married thrice before does not disentitle her 
to a decree. A 1980 All 174 (178) : 1981 Mat 
LR 47. 

(16) Decree of nullity cannot be granted 
merely on the ground that parties cannot 
live together. It is not legal to grant decree 
of nullity on considerations other than 
those mentioned in the Act. 1978 Hindu I-R 
261 (262) (Punj). 

(17) Marriage contracted in contravention 
of proviso to S. 15 is not void. A 1978 SC 
1351. (ILR (1969) 1 All 92. Reversed.) 

4. Who can apply. 

(1) Section 11 specifically enables either 
party to the marriage to have it declared 
null and void by a decree of nullity, against 
the other party. It does not confine the 
right to present a petition thereunder to the 
aggrieved party alone. A 1980 All 174 (175) : 
1981 Mat LR 47. 

(2) Section 11 can be invoked by only 
those persons who are parties to a marriage 
as would clearly appear from the words 
"either party" used in the Act. Hence the 
previously married wife cannot apply under 
Section 11 to have the later marriage de¬ 
clared null and void. A 1959 Madh Pra 400 
(400) •* A 1960 Mad 6 (7) *• ILR (1964) 
Andh Pra 240 (DB) •• A 1963 Pat 311 (312): 
1964 BLJR 57. 

(3) Though the first wife cannot apply 
under Section 11 she can file a suit under 
the ordinary law for a declaration that the 
marriage of her husband with the second 
wife is illegal and void under the Act. A 
1960 Mad 6 (7) : ILR (1959) Mad 634 *• 
(1964) 2 Andh WR 142 •* A 1979 Orissa 51 
(52. 53) : 46 Cut- LT 545. (Where the first 
wife seeks declaration as to nullity of mar¬ 
riage between her husband and some other 
lady the proper forum will be the proper 
Civil Court and not the Court of District 
Judge as prescribed by Hindu Marriage 
Act.) 

(4) Minor Hindu girl below 15 years given 
in marriage by her minor brother prior to 
Act — Girl not entitled to get decree of 
nullity under Section 12 merely on ground 
of minority. A 1961 Him Pra 1 (2). 

(5) A decree of nullity is a declaration of 
status of a person, and hence the death of 
a spouse does not put an end to the right of 
the surviving spouse to seek lor such a 
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declaration. A 1972 Punj 305 (307) : 74 Pun 

LR 561 •• A 1978 Mad 226 (228) : 90 Mad 

LW 716. (A 1974 Mad 321 and A 1962 Mad 
510( Dissected from.) •• A 1977 Madh Pra 
SO (91) : Ipjf- MPLJ 630 (DB). (A 1962 Mad 
510, Dissented from.) •* A 1973 Punj 442 
(443) : ILR (1975) I Punj 667 (DB). 

[See also A 1974 Andh Pra 255 (256, 257) 

(DB). (Section 11 does not require that the 
application for annulment of a void mar¬ 
riage should be made, on the analogy of 
Section 12. during the lifetime of the other 
spouse.) •• A 1974 Mys 8 (9) : (1973) 1 Mys 
LJ 529 (DB).l 

fSee however A 1979 Punj 206 (208) : 81 
Punj LR 382. (Petition was filed by wife 
claiming decree of nullity of marriage. Hus¬ 
band died during pendency of appeal. Held, 
wife was not entitled to get decree of 
nullity.)] 

5. Adjudication under whether decree. 

(1) The adjudication under Sections 9. 10, 
11 and 13 of the Act are regarded as decrees 
only for the purposes of these sections and 
they cannot be treated as decrees within 
the meaning of Section 2 (2). Civil P C. 
Such decrees are. therefore, outside the pur¬ 
view of Section 96. Civil P. C. As the ap¬ 
peals filed under Section 96. Civil P. C. alone 
can fall within the category of regular ap¬ 
peals and should be registered as such, the 
appeal from the above decrees can only be 
registered as a civil miscellaneous appeal 
and not as a first appeal. A 1961 Andh Pra 
359 : 1960 Andh LT 735 (DB). (A 1960 AP 
66, Overruled.) •* A 1969 Punj 69 (71) (DB). 

(2) Decree under Ss. 9 to 13 of the Act 
does not constitute a decree within meaning 
of S. 2 (2) of C. P. C. Therefore O. 41. R. 1 
as such is not applicable for the purpose of 
filing appeals under the Act. But order of 
dismi^al of petition under Ss. 9 to 13 
amounts to judicial decision and appeal 
against such order is maintainable. 1981 
Hindu LR 246 (251, 253, 254) (FB) (Punj). 
(A 1969 Punj and Hary 69, Overruled.) 

6. Maintenance. 

(1) Where marriage is void, wife cannot 
claim maintenance under Section 488, 
Cr. P. C. A 1967 Pat 277 (279, 280) : 1967 Crl 
LJ 1176 •• 1979 Bom CR 545 : 1980 Cri LJ 
473 (477, 478) •• 1979 Marr LJ 408 : 1979 
Hindu LR 321 (323) (Punj). 

[See also (1982) 1 Bom CR 724 (734) (FB). 
(Where marriage was null and void under 
S. 11 as contravening provisions of S. 5 (1) 
of the Act, the woman under such marriage 
was not legally wedded wife so she could 
not claim maintenance under S. 125 of 
Cr. P. C. from the person with whom her 
Marriage was declared as void.)] 

(2) Application for maintenance by 
second wife — Applicant marrying op¬ 
posite party during lifetime of his first wife 
but before passing of Act of 1955 — Held, 
w'fe was entitled to maintenance allowance 
under Section 488, Criminal P. C. 1964 All 
WR (HC) 665. 

(3) In a maintenance petition marriage 
between parti e.<5 was proved to have been, 
performed according to Hindu shastric rites 
and wife’s allegation that husband had re¬ 


married was accepted by Magistrate and on 
facts held that- Magistrate did not act il¬ 
legal, the order of Magistrate could not be 
set aside under S. 482 of Cr. P. C, 1982 Crl 
LJ (NOC) 85 : 1981 All LR 563. 


(4) Where the decree annulling the mar¬ 
riage was set aside on appeal the order 
granting permanent alimony in the decree 
annulling the marriage became infructuous 
and set aside. 1982 Marri LJ 365 (366) (Punj). 


7. Evidence. 

(1) In a suit for declaring marriage null 
and void plaintiff wife based her claim 
under Hindu Marriage Act. The defendant 
husband denied that they were Hindus and 
the Court held that parties were Christians 
and therefore the Hindu Marriage Act did 
not apply. Subsequently, the wife filed a 
suit for same relief under Divorce Act. In 
that suit the husband was not estopped from 
contending that she was a Hindu. (1968) 9 
Guj LR 511 (FB). 

(2) A decree of nullity has the force of a 
judgment in rem. The Court acting under 
the Act exercises matrimonial jurisdiction. 
Therefore, in a litigation of this type, the 
Court should act on the basis of what it 
discovers to be the truth and not on the 
basis of the fact that one party is prevented 
or estopped from urging an important al¬ 
legation against the other. (1968) 9 GuJ Ul 
511 (FB). 


(3) In a suit for judicial separation and 
maintenance defence was taken that mar¬ 
riage with plaintiff was void as earlier 
spouse of defendant was alive on date of 
marriage. In such a case It could not be said 
that the onus shifted on the plaintiff to 
prove the death of the earlier spouse before 
the second marriage. Sec. 11 also requires 
that the fact that earlier spouse was living 
at time of solemnisation of second marriage, 
should be specifically proved. 1980 All LJ 81 
(81. 82). 

(4) Held on facts that the evidence on re¬ 
cord amply proved that parties had been 
residing together for a long period and dur¬ 
ing their joint- residence three children 
were admittedly born to her and that a pr^ 
sumption about marriage can be raised. As 
the marriage took place at a time when 
respondent’s lawfully wedded wife Is living, 
it is void being in contravention S. 5 (i). 
1979 Hindu LR 96 (98, 99) . 1979 Marr LJ 
236 (Punj). 

(5) Where Husband alleged that his wife, 
who was Harijan, was married to some 
other person at the time of their marriage. 
But there was no evidence to prove allega¬ 
tion of first marriage of wife — Held. De¬ 
cree for nullity of marriage could not be 
granted on mere fact that wife belonged to 
Harijan Caste. 1980 Hindu LR 49 (52, 53) 
(Punj & Har). 

(6) Held on appreciation of evidence pro¬ 

duced that custom permitting marriage be¬ 
tween children of two sisters was not prov¬ 
ed and therefore decree of nullity of mar¬ 
riage was passed. 1982 Hindu LR 35 (36) S 

1982 Marriage LJ 184 (Punj). 

(7) In an application under S. 11 of ffie 
Act on ground that respondent had her 
husband by the first manage living, it w«s 
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12. Voidable marriages.— (1) Any marriage solemnized, whether before 
or after the commencement of this Act, shall be voidable and may be anulled 
by a decree of nullity on any of the following grounds, namely:— 

*i(a) that the marriage has not been consummated owing to the impotence of 
the respondent; or] 


(b) that the marriage is in contravention of the condition specified in 
clause (ii) of Section 5; or 


(c) that the consent of the petitioner, or where the consent of the guardian 

in marriage of the petitioner ^fwas required under Section 5, as it stood 
immediately before the commencement of the Child Marriage Restraint 
(Amendment) Act, 1978] the consent of such guardian was obtained by 
force ‘^[or by fraud as to the nature of the ceremony or as to any 
material fact or circumstance concerning the respondent]; or 

(d) that the respondent was at the time of the marriage pregnant by some 
person other than the petitioner. 

(2) Notwithstanding anything contained in sub-section (1), no petition for 
annulling a marriage— 

(a) on the ground specified in clause (c) of sub-section (1), shall be enter¬ 
tained if— 


(i) the petition is presented more than one year after the force had 

ceased to operate or, as the case may be, the fraud had been dis-, 
covered; or 

(ii) the petitioner has, with his or her full consent, lived with the other 
party to the marriage as husband or, wife after the force had ceased 
to operate or, as the case may be, the fraud had been discovered; 

^ (b) on the ground specified in clause (d) of sub-section (1) shall be enter¬ 

tained unless the Court is satisfied— 


Section 11 — Note 7 (contd.) 
alleged by respondent that her first hus¬ 
band was not heard of for over seven years 
and should be presumed dead. It was 
held that, the presumption even if raised 
could only mean that he was dead on the 
date of petition and would not relate back 
to date of marriage. Hence the marriage was 
null and void as the first husband of respon¬ 
dent was proved to be alive on date of her 
second marriage. A 1980 PunJ 274 (278) j 

1980 Marriage LJ 499. 

(8) When petition under S. 11 is filed by 
one spouse after the death of the other an 
averment of no collusion between petitioner 
and the other party to the marriage is neces¬ 
sary only if the case so permits. A 1973 Puni 
442 (442) : 75 Pun LR 346 (DB). 

(9) In the proceedings for a decree for 
nullity of marriage on husband’s petition 
against his wife on the ground of her im- 
potency, the evidence was, that it was only 
one night after the marriage that the hus¬ 
band attempted to consummate the marriage 
but the wife deliberately refused to submit 
because she had been forced to marry him 
against her wish, and that soon after that 
She went to her parents and there was no 
•econd attempt made by the husband. 

Held that the case was one of desertion 
rather than of impotency. A 1975 Raj LW 
125 (128) : 1975 Raj L.W 53. 

(10) & a petition for decree of nuUitv of 
>marriage on ground of Insanity and cruelty 


of husband and also minority of wife at 
the time of marriage It was held on facts 
that, insanity and cruelty on the part of 
husband was not proved and marriage could 
not be declared null and void on ground 
that wife was below 18 years of age at the 
time of marriage. Therefore decree of 
nullTtv could not be passed. 198C Hindu LR 
166 (170) (Raj). 


(11) Where petitioners husband was liv¬ 
ing at the time of her second marriage with 
respondent and that fact was proved by evi¬ 
dence Held that, her marriage with resoon- 
dent was null and void in view of orovi- 
sions of S. 11 read with S. 5 (i). 1979 Hindu 
LR 548 (550) (Punj & Har). 


SECTION 12 — SYNOPSIS 

1. Scope and object. 

2. Impotency. 

3. Lunacy or idiocy. 

4. Consent by force or fraud. 

5. Pregnancy of respondent at the time of 

marriage. 

8. Delay and latches. 

7. Evidence. 

8. Decree under the sectfoif. 

1. Scope and object. 

(U Distinction between void and voidable 
marriages — Voidable marriage continues 
to be valid until it is set aside by the de¬ 
cree of Court. 1980 All WC 369. 
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(i) that the petitioner was at the time of the marriage ignorant of the 

facts alleged; 

(ii) that proceedings have been instituted in the case of a marriage 
solemnized before the commencement of this Act within one year 
of such commencement and in the case of marriages solemnized 
after such commencement within one year from the date of the 
marriage; and 

(iii) that marital intercourse with the consent of the petitioner has not 
taken place since the discovery by the petitioner of the esdstence of 
(the said ground]^*. 

[Cf. Parsi Marriage and Divorce Act, 1936, Section 32: Divorce Act, 18B9, Sec¬ 
tion 19: Special Mrriage Act, 1954, Section 25: Goa Civil Code 1867, Arts. 1160 to 1168; 
J. and K. Hindu Marriage Act, 1980, S. 12.] 

[a] Substituted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 6 (a) (i) 
(27-5-1976). 

[b] Substituted by Child Marriage Restraint Act (2 of 1978), S. 6, Sch., item 3 
(1-10-1978). 

[c] Substituted for the words "or fraud” by Marriage Laws (Amendment) Act 
1976, S. 6 (a) (ii) (27-5-1976). 

[d] Substituted for the words ’the grounds for a decree* ibid, S. 6 (b) (27-5-1976), 


OBJECTS AND REASONS 


I. Clause 6.— One of the grounds for 
avoiding the marriage under section 12 is 
"impotence at the time of the marriage.” 
Clause (a) of sub-section (1) of section 12 is 
proposoed to be amended so as to enable the 
spouse to avoide a marriage where the same 
has not been consummated due to the im¬ 
potence of the other party.—S. O. R. (Act 
68 of 1976). _ 

Section 12 — Note 1 (confd.) 

(2) Marriage of a girl below 15 years in 
contravention of Section 5 (iii) — Marriage 
is neither void under Section 11 nor void¬ 
able under Section 12. A 1963 Him Pra 15 
(16) •• 1978 Marriage LJ 31 (37) (Punj) •* 
A 1976 MP 83 (85) : 1976 MPLJ 102 (DB). 

rsee also A 1977 AP 43 : (1976) 2 APLJ 
(HC) 159 (FB). (Marriage in contravention 
of Cl. (iii) of Section 5 is neither void nor 
voidable — Contravention may result in 
punishment under Section 18 — Further, at 
the instance of bride a decree for divorce 
can be granted under S. 13 (2) (iv) — Hence 
a complaint by wife against her husband 
under Secbon 494, I. P. C. is maintainable 
— There is no provision in S. 12 for what 
is to happen if a marriage is solemnized in 
violation of S. 5 (iii).)l 

(3) Marriage contravening Sec. 5 (1) is 
vo’d despite absence of decree for nullity 
and no rights accrue from such marriage. 
(1971) 1 Cut WR 297. 

(4) Section 12 (2) does not prescribe period 
of limitation but creates a statutory bar for 
entertainment of petition — General Clauses 
Act (1897), S. 10 has no application. A 1974 
Guiarat 111 (112) : 14 Guj LR 620. 

(5) The general provision in S. 23 (1) (d) 
is not intended to nullify and frustrate the 
period of one year’s limitation imposed by 
S. 12 (2) (b) (ii' upon the suitor seeking 
relief under S. 12 (1) (d). A 1976 Cal 156 
(159) : (1976) 3 Cal HC (N) 119 (DB). 

(6) The order under S. 12 does not con¬ 
stitute a decree within the meaning of Sec- 


n. Clause (c) of sub-sec. (1) of S. 12 !s 
also proposed to be amended so as to pro¬ 
vide that "fraud” or as to the nature of 
the ceremony of marriage as to any material 
fact or circumstence concerning the resr*nn- 
dent shall constitute a ground for avoiding 
marriage.—S. O. R. (Act 68 of 1976). 


tion 2 (2) of Civil P. C. 1981 Hindu LR 246 
(251) (FB) (Puni). 

(7) Where the parties last resided to¬ 
gether can be a forum for filing suit under 
S. 12. (1982) 1 Div Mat C 377 (379) (MP). 

(8) The parties whose marriage has beoi 
annulled can no longer enjoy the status of 
husband and wife for the purpose of S. 125 
Criminal P. C. 1982 Cri LJ 901 : 1982 Chand 
Cri C 128 (131) (Delhi). 

(9) Section 15 has no application to a 
marriage annulled by decree of nullity. A 
1965 MP 194 (195) : 1965 MPLJ 321 (DB). 

(10) Where the plaintiflf filed a suit in 
the Munsiff’s Court for declaration that, on 
any date no marriage between him and the 
defendant (alleging to be his wife) was 
solemnised according to Hindu shastras or 
according to any law. S. 12 (1) providing for 
annulment of voidable mariiage would not 
be attracted. The plaint in such a suit can¬ 
not be considered to be petition under the 
Act. (1982) 2 Cal HN 193 (196). 

2. Impotency. 

(1) "Potence” in case of males means 
power of erection of the male organ plus 
discharge of healthy semen containing liv¬ 
ing spermatozoa and in the case of females 
menses. In order to consummate marriage, 
ordinary and complete sexual intercoum 
must take place. A 1M2 AP 151 (152) : 1961 

Andh LT 682. ^ 

rSee A 1972 PunJ 474 (478) r 74 Pun LR 
767. (Husband able to get erection and pene¬ 
trate wife fully — Consummation is <»m- 

plete — No impotency despite the fact tnai 
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Section 12 — Note 2 (contd.) 

there could be no emission of semen in the 

wife’s bodyOl 

(2) A marriage will be avoided or dis¬ 
solved on the ground of impotence on the 
petition of either party if it is proved that 
at the time of the marriage one of the 
partiCT is and continues to be incapable of 
effecting or permitting its consummation 
either owing to some structural defect in 
the organs of generation which is incur¬ 
able and renders complete sexual inter¬ 
course impracticable or some incurable 
mental or moral disability resulting in the 
man inability to consummate the marriage 
with the particular woman or in the women 
to an invincible repugnance to the act of 
consummation with the particular man. A 
1957 Mad 243 (248) ** A 1963 Punj 114 
(115): 64 Pun LR 1106. 

[See A 1982 Bom 400 : 1982 (1) Bom CR 
454 •* A 1977 Cal 213 ; 1977 Hindu LR 59 
(DB). (The question of curability of im- 
ix>tency is not a relevant consideration for 
the purpose of the decision under Sec. 12 (1) 
(a) as amended in 1976. If it is found that 
there was no consummation of marriage due 
to the impotency of the respondent the peti¬ 
tioner is entitled to a decree. After the 
amendment the statute has placed emphasis 
equally on the consummation of the mar¬ 
riage and the impotency of the respondent.) 
•• A 1977 Punj 97 (101) (DB). (Impotency 
may be due to a temporary absence of desire 
for sexual intercourse, timidity, sexual over- 
indulgence or other psychological reasons. 
Also the words "until the institution of the 
proceedings" in S. 12 connote that a wife 
need only prove the impotence of husband 
up to the stage of institution of proceedings 
by her. 1975 Hindu LR 62, Reversed.)] 

rsee also A 1982 Delhi 272 : (1982) 1 DMC 
119. (Wife with artificial vagina — Imper¬ 
fect and partial intercourse is not consum¬ 
mation.) •• 1982 Marri LJ 149 (155) : 1982 
Hindu LR 232 (Delhi). (The consummation of 
marriage means full and complete penetra¬ 
tion and a partial penetration or an abor¬ 
tive attempt at intercourse or an incomplete 
act of coitus would not constitute con¬ 
summation.)] 

rSee also 1978 Hindu LR 659 (Delhi) •* 
A 1977 Cal 213 : 1977 Hindu LR 59 (DB). 

(Sexual intercourse or consummation is 
sometimes referred to as vera copula. Vera 
copula consists of erection and intromission, 
that Is. of erection and penetration by the 
male of the woman. Full and complete pene¬ 
tration is an essential Ingredient of ordinary 
and complete intercourse. The degree of 
sexual satisfaction obtained by the parties 
is irrelevantj *• A 1972 Punj 142 (144). (The 
fact that one of the spouses is comparati¬ 
vely over-sexed docs not warrant the in¬ 
ference that the other spotise is impotent.) 
•• A 1979 Andh Pra 169 : 1979 Hindu LR 
274 (DB). (Impotency of husband — Proof 
•— Effect of amendment of 1976 — Impot¬ 
ency vis-a-vis plaintiff is enough — Total 
. impotency need not be proved.) •• 1977 

Hindu LR 544 (544) (Punj).] 

(3) Impotency is different from sterility. 
A 1966 All ISO (152) ; 1965 AU LJ 453 «« 


ILR (1971) 2 Delhi 447 (449, 450) *• A 1971 
Madh Pra 168 (168, 169) : 1971 MPLJ 411. 

(4) Impotency does not mean incapacity to 
beget children by reason of absence of 
uterus, but means incapacity to give phy¬ 
sical sexual satisfaction to the husband 
(1967) 8 Guj LR 966 (974) •• A 1973 Raj 89 
(92) : 1972 Raj LW 598. 

[See also A 1975 Cal 413 (414) ; 1975 

Hindu LR 426 (DB). (Impotency in case of 
woman is incapacity for sexual intercourse 
or when coitus is difficult or painful. The 
presence or absence of uterus is quite im¬ 
material to the question whether a woman 
IS impotent or not.) ** 1979 Hindu LR 169 
(173) (Delhi). (A woman can be described 
^ impotent only if due to some physical 
defect ordinary and complete intercourse 
with her is impossible.)] 

(5) Impotency — Aversion shown by hus¬ 

band due to prolapse of uterus can amount 
to impotency. A 1982 Bom 400 : 1982 (1) 

Bom CR 454. 

(6) Individual generally potent but im¬ 

potent towards spouse He is impotent for 
purposes of Act. A 1970 J and K 130 (131): 
1970 Kash LJ 118 *• A 1966 AU 150 (152, 

153) : 1965 AU LJ 453 ** A 1966 Madh Pra 
8 (9 to 11) r 1965 MPLJ 615 •• 1975 

Raidhani LR 52 (55. 56). 

[See 1980 Marri LJ 584 : 1981 Hindu LR 
134 (P & H). (Possibility of impotency qua 
petitioner not rebutted by evidence — Hus¬ 
band not appearing in witness box to prove 
his case — Presumption can be drawn 
against him — Marriage can be annuUed.)] 

fSee also 1978 Rajdhani LR 111 : 1978 
Marr LJ 111 (Delhi). (Husband impotent 
qua wife — Incapacity to satisfy sexual de¬ 
sire of wife in a normal way constitutes 
cruelty on part of husband — Wife held en¬ 
titled to decree for divorce under S. 12 (1) 
(a) and S. 13 (1) (ia) as well.) •• 1979 Marri 
LJ 504 (507) : 1979 Hindu LR 56 (P & H). 
(Where the ground of impotency against 
the wife could not be proved it amounted 
to maltreatment by husband and conse¬ 
quently his petition for restitution of con¬ 
jugal rights could not also be allowed.)] 

(7) In order to attract Section 12 (1) (a) 
it has to be positively proved that the res¬ 
pondent was impotent at all material times 
i. e. right from the time of the marriage till 
the institution of the petition. This require¬ 
ment is so strict that even if it could be 
shown that the marriage was consummated 
just once during this period, a decree of 
nullity cannot be granted. The burden of 
proving that the respondent was impotent 
at all material times is on the petitioner. A 
1973 Delhi 200 (207) : (1973) 75 Pun LR (D) 
168 (DB). 

[See however A 1978 Puni 181 : 79 Pun 
LR 514. (Before the Marriage Laws 
(Amendment) Act, 1976, it was necessary to 
prove that the respondent was impotenf at 
the time of marriage and continued to be 
so until the institution of the proceedings. 
As a result of the Marriage Laws (Amend¬ 
ment) Act, 1976, whatever might be the 
position at the time of marriage, if the mar¬ 
riage is subsequently capable of consumma¬ 
tion, due to siirgicai opera'^n or 
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otherwise no decree for annulment of mar¬ 
riage can be granted.)] 

(8) Words “at the time of marriage” 
mean the time of first consummation after 
marriage. A 1970 J and K 130 (131, 132) s 
1970 Kash LJ 118. 

(9) Petitioner must prove that mental or 
physical condition of respondent from time 
of marriage till institution of proceedings 
was such as to make consummation of 
marriage a practical impossibility. A 1970 
SC 137 (138) •• (1967) 8 Guj LR 966 (969) ** 
A 1967 Mys 165 (167, 168) : (1966) 1 Mys LJ 
44. 

(10) Even if alleged ground of im- 
potency exists at the time of marriage and 
continues till the institution of proceedings 
Court must consider its existence at the 
date of granting decree. (1967) 8 Guj LR 
918 (928). 

(11) To prove impotency there Is no mini¬ 
mum standard of proof necessary. Even un¬ 
corroborated testimony of petitioner is suffi¬ 
cient if it can be believed. In cases of this 
nature, corroboration can only be obtained 
from evidence of other party to marriage. 
Under S. 120, Evidence Act. other party to 
marriage is competent witness. Also conduct 
of the parties subsequent to marriage would 
be important, it may be established by 
medical examination of parties. A 1957 Mad 
243 (249). 

(12) Burden of proving impotency lies on 
petitioner. A 1968 Delhi 79 (80). 

(13) Husband unable to consummate 
marriage and wife continuing to be virgin 
at the date of petition by wife — Burden 
shifts on husband to prove that he regained 
potency before filing of petition. A 1968 
J & K 68 (69. 70) : 1966 Kash LJ 196. 

[See also ILR (1971) 2 Delhi 447. (The 
only inference which can be drawn is that 
the medical evidence would have shown 
that she is not virgin. This by itself would 
not prove the potency of the husband to 
consummate the marriage.) •• 1978 Marr LJ 
431 : 1978 HLR 756 (P & H) •• 1978 Hindu 
LR 359 (Punj) •• A 1977 Punj 97 : 1978 Man* 
LJ 280 (DB). (If a newly married young 
couple are allowed to spend 6 nights to¬ 
gether in a separate room and the girl hav¬ 
ing normal hymen is found to be a virgin, 
the only conclusion, which can be reached, 
is that the marriage has not been consum¬ 
mated. (1975 Hindu LR 62 (Punj), Revers¬ 
ed.) •* 1978 Rajdhani LR 36 : 1978 Hindu 
LR 776 (781).] 

(14) In a case for annulment of marriage 
on ground of husband’s impotency, the 
medical evidence proved that the hymen of 
the wife was not intact. It was found 
irregularly formed suggesting that she had 
indulged in sexual intercourse. It was not 
the case of wife that she had indulged in 
masturbation or had sexual intercourse 
with anyone else. Held that, husband’s ini- 
potency was not proved. 1981 Hindu LR 103 
(105) (Punj). 

(15) When impotence Is alleged as ground, 
evidence will certainly be necessary, parti¬ 
cularly in the form of expert medical testi¬ 
mony — Mere fact that spouse feels no 


charm in marriage or that she is inclined 
towards religious life is not at all conclu¬ 
sive on the point of impotency. A 1967 Mad 
242 (243) : (1967) 1 Mad LJ 152 (FB). 

[See also 1975 WLN (UC) 193 (Raj). {Im¬ 
potency of wife — Evidence — Marriage 
against will of wife Her refusal to sub¬ 
mit to intercourse —- No medical examina¬ 
tion to find out if she was ph 3 ' 6 ically or 
psychologically impotent — No inference of 
impotence.) *• 1981 Hindu LR 175 (178) 

(Raj). (There cannot be a blanket prohibi¬ 
tion in respect of authority of the Court to 
issue order and directions for the medical 
examinations of a partv in a case either to 
prove or to disprove or to ascertain the 
truth about the allegations of impotency.)] 

[See however A 1972 Mys 157 (159) J 

(1972) 1 Mys LJ 136, (Person charged of 
impotency cannot be compelled to undergo 
medical examination.). 

(16) Wife’s application under — Offer of 
wife to get her application dismissed if hus¬ 
band was found potent on medical examina¬ 
tion — Medical report about husband being 
potent filed in Court — Wife thereafter 
withdrawing her offer — Held, she has 
statutory right to prove her husband’s im¬ 
potency and hence cannot be forced to 
abide by her offer and the offer being mala 
fide or otherwise can be considered at time 
of deciding her application on merits by 
trial Court. 1975 Hindu LR 22 (Punj). 

(17) Epilepsy per se is not a ground for 
annulment — It is only when it can be 
proved that a particular disease brought 
about the impotency of respondent at time 
of marriage and such impotency continues 
until institution of proceedings that that 
affUiction or disease would be a ground 
available. (1967) 8 Guj LR 918 (935). 

(18) Incurable disease as a ground of an¬ 
nulment — Adverse inference against res¬ 
pondent ought not to be drawn by relying 
on text book passages without putting them 
to medical witnesses. (1967) 8 Guj LR 918 
(931). 


(19) Finding by two lower Courts that 
petitioner’s case about respondent’s Impo¬ 
tency could not be believed and that respon¬ 
dent’s evidence that she had always been 
ready and willing to allow her husband to 
consummate marriage should be believed — 
Supreme Court refused to interfere and 
annul the marriage under S. 12 (1) (a). A 
1970 SC 137 (139). 


(20) Wife’s petition on ground of husband’s 
impotency — Testimony of only petitioner 
available — Corroboration not essential, if 
evidence is reliable and there is no collu- 
jion — Impotency can be due to psycholo¬ 
gical inhibition or physical incapacity -- 
However standard of proof required is not 
iifferent in either case — Wife’s 

nust be tested in the light of 

and conduct of parties. A 1970 Guj 43 (45, 

17. 48) : 10 Gui LR 661. 

(21) Annulment on ground of vnfes im- 
aotency — Oral evidence of petitioner nm 
:onclusive — Eagerness shown by hm g 
etter to wife and her father to have 
jack in marital home and cf.^^s^nd^^ 
jetween parties destroying petitioners ca^ 
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Medical evidence showing no physical 
abnormality in wife to prevent sexual inter¬ 
course, on the contrary showing that she 
had sexual intercourse in the past and was 
^pable of having and enjoying same — 
Held case for decree of nullity under S. 12 
(a) was not made out 1980 Bom CR 332. 

(22) Where the husband did not plead that 
there was non-consumation of marriage due 
to impotency of wife but pleaded that he 
had sexual intercourse 4 or 5 times after 
marriage and it was incomplete only on cer¬ 
tain occassions and the medical evidence 
showed that the wife was capable of sexual 
intercourse, no case could be said to have 
been made out under S. 12 fn (a). A 1981 
Delhi 53 (60) : 1981 Rajdhani LR 121 . 

(23) Soon after the marriage, during a 
festival, the wife was in a position to take 
leave and wrote to her husband about her 
intending visit to the husband at his place. 
To this the husband sent a reply asking her 
not to come as during the visit of his boss 
he would be on a touring duty. In evidence, 
he stated that the auditors had come and so 
he thought he would not have time. 

Held, that it was a lame excuse for a 
husband not to meet a newly wedded wife. 
The expectation of a husband to enjoy the 
Company and intercourse with his newly 
wedded wife must be great and intense and 
office work of a permanent employee would 
scarcely ever stand in his way so as to bar 
me wife from paying him a visit. 1978 
Rajdhani LR 36 : 1978 Hindu LR 776 (779). 


marriage. 1975 Rajdhani LR 

(26) Ex parte decree of nullity in favour 
Of wife—Husband applying for setting aside 
ex parte decree — Wife contracting re¬ 
marriage during pendency of application — 
Order setting aside ex parte decree would 
nof- become infructuous. A 1969 Mad 40 r> • 
(1969) 1 Mad LJ 402. (A 1965 MP 194. Dis¬ 
sented from.) 

(27) Even if wife is impotent her mnr- 
riage cannot be treated as a nullity unle.ss 
It is dissolved under Act. A 1963 All 564 
(568) ; 1963 All LJ 658. 

(28) Marriage with a sexless or impotent 
person is not invalid and it is necessary 
for the party complaining of nullity of the 
marriage to get a declaration of nulliiy 
from Court. 

A declaration of nullity can be asked for 
only by either party to the marriage and 
not by a third party and in any case after 
the death of one of the parties nobody can 
question the validity of the marriage. A 
1969 Mad 124 (126) : (1969) ! Mad LJ 197. 

[See ILR (1973) Guj 1099 (1106). (Impo¬ 
tency of a spouse to a marriage does not 
by itself make the marriage void ab initio. 

It makes the said marriage voidable, if an 
option for the same is exercised by the 
aggrieved party. Till such option is exercis¬ 
ed the marriage with an impotent remains 
legally valid. Thus, it cannot be said that 
an impotent cannot perform a valid 
marriage.)! 

3. Lunacy or idiocy. 


(24) Where, in the proceedings for a 
decree for nullity of marriage on husband’s 
petition against his wife on the ground of 
her impotency, the evidence was, that it 
was only one night after the marriage that 
the husband attempted to consummate the 
marriage but the wife deliberately refused 
to submit because she had been forced to 
itiarrry him against her wish, and that soon 
after that she went to her pa»-ents and there 
was no second attempt made by the hus¬ 
band. 

Held that it could not be assumed that the 
wife was incapable for sexual intercourse 
or a victim of such an invincible repug¬ 
nance to the physical act. The husband 
failed to establish impotency of his wife on 
the day of marriage and its continuation 
Until the institution of proceedings. The 
case was one of desertion rather than of im- 


(1) Lunatic means person of unsound 
mind. A 1969 Cal 304 (306) : 73 Cal WN 100. 

fSee also A 1973 Cal 545 (548 549) : 78 
Cal WN 36 (DB). ("Lunatic” — Means as 
ordinarily understood a person suffering 
from unsoundness of mind or insanity 
(either intermittent or permanent).)! 

(2) There is no difference between un¬ 

soundness of mind and insanity. (1982) 1 
Div Mat C 38 (39) : 1940 All ER 595 

(English case). 

(3) Recurrent attacks of insanity in Sec¬ 
tion 5 (1) (c) does not mean that they 
should be serious. (1982) 2 Div Mat C 45 
(50) (Delhi). 

(4) Burden to prove lunacy lies on peti¬ 
tioner. A 1969 Cal 304 (306) : 73 Cal WN 100 
•• A 1975 Cal 109 (113) : 1976 Hindu LR 10 
(DB). •» A 1973 Cal 545 (548) : 78 Cal WN 
36 (DB). 


potency. A 1975 Raj 125 : 1975 Raj LW 53. 

(25) Marriage, annulment of — Wife leav¬ 
ing husband’s home and living with parents 
*— Husband sending notice alleging that as 
marriage was consummated wife should 
resort to restoration of coniugal rights 
■— No response from wife — Husband 
asking for annulment of marriage alleging 
Impotence of wife — Husband should be 
allowed to explain what he meant bv ac¬ 
cepting consummation of marriage in his 
notice — Consummaion means full and com¬ 
plete penetration — Partial penetration or 
abortive attempt at intercourse is not con¬ 
summation — Wife’s total aversion to con- 
iuramatlon entitles husband to a decree for 


fSee also 1980 Marriage LJ 104 : 1980 

Hindu LR 134 (Punj & Har). (It is also for 
him to prove that the respondent was unfit 
for marriage and procreation of children. 
The allegation of such unfitness would be 
negatived by the fact that there is a child 
born and living at the time of the applica¬ 
tion.)! 

(5) Idiocy — Party alleging has to prove 
not merely perversion of understanding but 
total absence of reasoning from birth. (1973) 
2 APLJ 414 (DB). 

(6) Standard of proof Is not that which 
is required in criminal case — Court need 
only be satisfied on balance of nrobabilities. 
A 1969 Cal 304 (307) : 73 Cal WN 100. 
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[See (1973) 2 An Pra LJ 414 (DB). (where 
tlie wife aged 17 years did not know the 
difference between a boy and a girl. *ama- 
vasa” and 'poornima' or a living and a 
dead person apart from the fact that she 
did not know what consummation of 
marriage or married life was, she could not 
be said to be a mere imbecile or simpleton 
(as suggsted by the medical expert), and 
her marriage was held null on ^ound of 
her Idiocy. The medical opinion is of help 
but is not conclusive.)] 

(7) Where the petitioner proved that his 
wife did suffer from epilepsv since before 
her marriage and the frequency of her 
attacks was two or three in a month, the 
petitioner is entitled to get his marriage 
with respondent annulled under S. 5 (ii) 
read with S. 12 (1) (b) of the Act. 1978 Cur 
LJ (Civil) 579 (584) (P & H). 

[See also 1980 Marr LJ 421 (P & H). 
(Husband seeking annulment of Marriage/ 
Divorce, on ground of mental disorder of 
wife — Evidence showing wife suffering 
fn m severe schizophrenia at time of 
marriage — Fact not then disclosed to 
husband — Full cure of schizophrenia 
nearly impossible and chances of its recur¬ 
rence high according to medical opinion — 
husband cannot be reasonably ex¬ 
pected to live with wife having such mental 
disorder)] 

(8) The fact that the wife stood on the 
roof of the house in the sun during noon¬ 
time for sometime on two or three occas- 
s'ons is not sufficient to infer that she is 
an idiot or insane. (1980) 82 Pun LR 496 
(498). 

(91 In proof of lunacy, medical evidence 
may not always be given in all cases or may 
not be in all circumstances a determining 
factor but nonetheless it is one of the most 
important elements of evidence. Even in a 
case of intermittent insanity many factors 
have to be considered including both pre¬ 
nuptial and post-nuptial physical and men¬ 
tal state of mind of the wife or the husband 
(as the case may be) to determine whether 
he or she suffered from lunacy at the time 
of marriage. A 1973 Cal 545 (548, 549) : 78 
Cal WN 36 (DB). 

(10) Lunacv — Opinion of medical expert 
in favour of sanity — Merely because ex¬ 
pert was not examined, no adverse inference 
against sanity could be raised. A 1973 Cal 
545 : 78 Cal WN 36 (DB). 

[See however 1980 Hindu LR 166 (169) (Raj) 
(Annulment of marriage sought on ground 
of insanity of spouse — Allegation of in¬ 
sanity based on examination of spouse by 
two doctors — Doctors not examined as 
witnesses — Oral evidence of petitioner not 
sufficient to prove such serious accusation.)] 

(11) In considering the entire history of 
the case, the fact that the respondent-wife 
has been kept out of the court may have 
some relevance but it cannot be a guiding 
factor to come to a conclusion that she must 
have been a lunatic at the time of marriage. 
Subsequent recovery of the person from the 
unsoundness of mind does not affect the 
question of validity of such a marriage. 


Similarly subsequent attack of insanitv to 
one of the spouses, who was otherwise sane 
at the time of marriage, cannot make the 
said marriage a nullity under S. 12 (1) (b). 
A 1975 Cal 109 (113, 117) : 1976 Hindu LR 
10 (DB). 

(12) Idiocy or lunacy, If existed at the 
time of marriage, would enable party to 
avoid marriage. A 1969 Guj 48 (50) : 10 Guj 
LR 253 •• A 1963 Punj 449 (454 to 456) : 65 
Pun LR 1029. 

[See 1978 HLR 206 (Delhi). (Petition for 
annulment of marriage ■— Failure of peti¬ 
tioner to prove that the respondent wife 
was lunatic ai- the time of her marriage or 
before marriage — Medical evidence and 
evidence of witnesses proved that the wife 
developed mental ailment a few days after 
marriage and was of recent origin — Peti¬ 
tion dismissed.) •• A 1982 Cal 547 (554) 3 
(1982) 86 Cal WN 213 (DB).] 

(13) A marriage tie cannot be severed by 
abandonment, desertion or by consent. The 
cases in which the enforcement of law may 
conceivably result in unhappiness of either 
or both parties, cannot be helped, if the 
law does not provide relief. A 1963 Punj 449 
(457) : 65 Pun LR 1029. 


4. Consent by force or fraud. 

(1) Section 12 (1) (c) implies that at least 
one of the grounds must be existing at the 
time of the marriage. Therefore in order to 
dnd out whether a marriage is invalid on 
the ground of fraud it is necessary to find 
out whether there was consent of the peti¬ 
tioner at the time of the solemnization of 
the marriage. Hence where in a petition 
under Section 12 the husband avers that 
there was fraudulent misrepresentation at 
the time when the petitioner gave his con¬ 
sent to the proposal for marriage, and there 
is no allegation that there was fraud at 
the time of the solemnization of the 
marriage, the petition does not disclose any 
cause of action against the wife. A 1959 Cal 
778 (780) •• (1967) 8 Guj LR 918 (936) •* A 
1964 Punj 359 (361 to 363) : 66 Punj LR 204. 

[But see A 1968 Pat 190 (192). (Consent 
obtained by force or fraud before marriage 
is solemnised — Case falls under sub-sec¬ 
tion (1) (c) — Under the claiise. proof that 
consent was obtained by force or fraud at 
the time of marriage is not necessary.)] 

(2) Petition for annulment of marriage — 
Consent by force or fraud — Connotation 
of — Term 'fraud’ cannot be attributed the 
same meaning as it has under S. 17, Con¬ 
tract Act. A 1979 Madh Pra 45 : 1979 Mat 
LR 143 (DB). (A 1959 MP 8, Overruled.) 

•* A 1975 Madh Pra 174 (178, 179, 180) : mS 
MPLJ 381 *• A 1972 Bom 132 (136 to 139) 5 
1972 Mah LJ 110 : ILR (1972) Bom 511. 

(3) After the amendment of S. 12 (1) (c) 

in 1976 the scope of the section has been 
enlarged. A petitioner can claim a decree 
for nullity not only on the ground of fraiKi 
as to the nature of the ceremony but also as 
to any material facts or circi^tances wn- 
cerning the other party. (1977) 3 UCR (Bom) 
384 (388). ,, ^ 

[See also 1978 Hindu LR 521 : 1978, 

LJ 417 (422) (Punj). (After the amendment 


[The] Hindu Marriage Act, 1955 


{S 12 N 4] 647 



Section 12 — Note 4 (contd.) 
of 1976 scope of S. 12 (1) (e) enlarged — 
Marriage can be annulled not only if the 
consent is obtained by practising fraud at 
the solemnisation of marriage but even if it 
wae so obtained at an earlier stage.)1 

[See however A 1974 Madh Pra 52 (53 to 
55) (DB). (Every suppression of a material 
fact is not a fraud. (The word ’fraud’ has a 
limited meaning in the section. It refers to 
and refers only to, the consent of the peti¬ 
tioner to the solemnization of the marriage. 
The concealment of the fact that the appel¬ 
lant had been once married to another 
woman cannot be a ground for annulment 
of the marriage. (Not good law in view of 
Amendment in 1976—Ed.) 

(4) Consent as to any material fact or 
circumstance concerning the respondent — 
Connotation of — Fact of prolapse of uterus 
concealed —Marriage is viodable and is 
liable to be annulled. A 1982 Bom 400 : 
1982 (1) Bom CR 454. (A 1972 Bom 132 
Held no longer good law in view of amend¬ 
ment in 1976). 

(5) It may be that the consent of parties 
niay not be expressly asked for or expre^ly 
given: nevertheless if it is shown that the 
facts and circumstances about one of the 
parties were such that the other party 
could not have readily consented to marry 
the other and there was element of decep¬ 
tion and misrepresentation in bringing 
about the marriage at the instance of a 
party, such as to .amount to a fraud a Hindu 
marriage could be annulled u/s. 12. A 1982 
All 242 (248) : (1982) 1 DMC 327. 

(6) Marriage procured by fraud, abduc¬ 
tion, terror or coercion has no sanctity and 
is voidable and is liable to annulment at 
election of injured party. Such marriage 
may be ratified by voluntary cohabitation 
which may neutralise effect of early coer¬ 
cive and fraudulent acts. A 1963 Punj 235 
(238) : 65 Pun LR 145. 

(7) Marriage procured by fraud — Soli¬ 
tary act of sexual intercourse by spouse on 
whom fraud played — Petition for decree 
of nullity — Not barred. A 1981 Puni 391 : 
(1981) 83 Pun LR 620. (A 1979 Punj & Har 
248 (Pt. A), Reversed.) 

(8) Threat to commit suicide is coercion. 
A 1969 Cal 293 (300) : 72 Xal WN 905. 

(9) Failure to disclose suo motu past un- 
Cha^ty of girl by her relations to husband 
Or his relations does not amount to obtain¬ 
ing consent of husband to marriage by 
fraud. A 1967 Punj 172 (173) *• (1969) 73 
Cal WN 751 (DB). 

[See also (1976) 78 Bom LR 85 (105). (The 
word "fraud” does not include misrepre¬ 
sentation or false representation regarding 
good moral character or virginity.)! 

(10) Annulment of marriage—Fraud alleg¬ 
ed for non-disclosure of neurofibroma suffer¬ 
ed by wife — Disease even if present be¬ 
fore marriage, only minor — Disease not 
hoticed by her parents or other family 
members — Question of concealing it from 
her husband does not arise — Conscious 
concealment being absent no fraud arises 
under section — Such disease per se not 
entitling husband to seek annulment, his 


<*> <“> sustain- 

able. 1980 Hindu LR 244 (P & H) 

(11) Concealment of factum of suffering 
of wife from incurable schizophrenia — 
Case falls under S. 12 (1) (c) — Annulment 

be granted. A 1981 Delhi 253 : 1981 
Hindu LR 653. 

(12) Annulment of marriage — Absence 
of free consent — Fact of annulment of 
first marriage of girl on ground thai- she 
was of unsound mind concealed at the time 
of second marriage — Marriage can be an¬ 
nulled under S. 12 (1) (c) — It cannot be 
said that it was duty of bridegroom to him¬ 
self find out all that he wanted to about 
bride. A 1982 All 242 (246) : (1982) 1 DMC 

oZi* 


(13) Consent by fraud — Consent obtain¬ 
ed by misrepresentation of false horoscope 
before marriage — Solemnisation not v'tia - 
ed by fraud or force — Substitution oi’ 
horoscope is no ground for annulling 
marriage:. 1975 Ker LT 213 (219, 220). 

(14) Where evidence of petitioner-husband 
regarding procurement of his consent to 
marriage by coercion could not be believed 
as being extremely improbable in view of 
the love affairs with the wife before 
marriage and where he had cohabited with 
wife after marriage after alleged coercion 
had ceased to exist the husband’s petition 
under S. 12 (1) (c) of the Act could not be 
sustained. 

Held further, the fact that wife contract¬ 
ed second marriage during the pendency of 
the husband’s appeal against adverse order 
passed in his petition under S. 12 (1) (c) 
did not establish that his consent to 
marriage was obtained by force. 1975 Hindu 
LR 382 (Punj). 

(15) Where husband alleged in his petition 
under S. 12 that he was shown a girl at 
Bombay by her maternal uncle which was 
different from the one to whom he was 
actually married in Punjab but failed to 
allege that a different girl had been shown 
to his mother and later on to his brother 
and sister-in-law in Punjab some time be¬ 
fore marriage and approved, it is difficult 
to hold that fraud was played on all these 
occasions. Further held that where marriage 
had been performed according to religious 
rites of the parties it is complete and 
merely because it was not consummated it 
cannot be said that fraud had been played 
on the husband-petitioner. 1975 Hindu LR 
36 (Punj). 

(16) "V^ere in a petition under S. 12 (1) (c), 
the petitioner’s husband joins along with 
his wife her relations alleging that they 
were guilty of fraudulent misrepresentation, 
but there is no allegation that he has suf¬ 
fered any damages by reason of such 
fraudulent misreprsentation and no relief by 
way of damages is claimed against them the 
petition discloses no cause of action against 
the relations and is not maintainable 
against them. A 1959 Cal 778 (780). 

(17) Consent by fraud — In absence of 
particulars of fraud in substantive petition 
mere mention of fraud or fraudulent act of 
concealment is ineffective. A 1973 Cal 545 
(549) : 78 Cal WN 36 (DB). 

(18) Finding on question of fraud Is find¬ 
ing of fact. A 1970 Bom 312 (315) : 71 Bom 
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LR 569, (Reversed on another point in A 
1975 SC 1534.) 

(19) Plea of fraud — Probabilities of the 
case .set up by the parties and attending 
circumstances can be taken into considera¬ 
tion while appreciating the direct evidence 
1978 Rev LR 385 (388) : 1978 Hindu LR 521: 
80 Pun LR 507. 

(20) Minor Hindu girl below 15 years 
given in marriage by her minor brother 
prior to Act — Girl not entitled to get de¬ 
cree of nullity under S. 12 merely on the 
ground of minority — Marriage cannot be 
•said to have been performed by force or 
fraud. A 1961 Him Pra 1 (2). 

( 21 ) Misrepresentation as to age of 
bridegroom made to mother acting as agent 
— Daughter consenting to marriage believ¬ 
ing representation — Her consent is vitiated 
by fraud. A 1968 Pat 190 (192). 

I See also 1977 Hindu LR 747 (750) (Punj). 
(Fraud played by husband while obtaining 
consent of wife’s father by concealing his 
age — Petition for annulment of marriage 
filed three years after marriage — Held, 
barred in view of S. 12 (2) — Petitioner 
iTi;ght have come to know about exact age 
of husband at least just after marriage.)] 

( 22 ) Annulment of marriage — Wife al¬ 
leging husband to have misrepresented to 
be sales executive of big company—Visiting 
card and letter pad relied on — Card speci¬ 
fically mentioning him to be dealing in 
products of certain specified companies — 
Allegation wrong — Petition must fail. 1980 
Hindu LR 241 (Puni & Har). 

5. Pregnancy of respondnt at the time of 

marriage. 

(1) What is laid down in S. 12 (2) (b) (ii) 
of the Act is a condition subjecf to which 
alone a petition for annulling a marriage 
under S. 12 (1) (d) could be filed. It is not 
a period of limitation and S. 5 of the Limi¬ 
tation Act cannot apply. Compliance with 
S. 12 (2) (b) (ii) is therefore a condition pre¬ 
cedent to the entertainment of a petition 
under S, 12 (1) (d) and the (Tourt has no 
jurisdiction to condone the delay in filing 
it. A 1969 Mad 479 (479) : (1969) 1 Mad LJ 
334 ** A 1962 Bom 190 (191) : 64 Bom LR 
27 A 1979 MP 45 : 1979 Mat LR 143 (DB). 

(2) Petition for nullity of marriage on 
ground that respondent wife was pregnant 
by some other person — Matters to be 
proved: (1) that the petitioner was at the 
time of rnarriage ignorant of the facts 
alleged, (ii) that proceedings have been 
instituted within one year from date of 
marriage and (iii) that marital intercourse 
with consent of petitioner has not taken 
place since discovery of petitioner of exis¬ 
tence of said ground — The fact that the 
parties lived as husband and wife during 
eighth and ninth month of pregnancy would 
clearly show that he must have come to 
know of her pregnancy at that time and 
that the petitioner was cohabiting with her 
even after coming to know of her pregency. 
1978 Hindu LR 301 (Punj). 

(3) Past unchastity does not annul 
marriage. A 1967 Punj 172 (173) : ILR (1966) 

2 Punj 370. 



aeeiung annulment of mar- 
nage must plead and establish thaf he did 
not have intercourse with wife after he 
diswvered that she was pregnant by another 
man when he married her. ILR (1963) Mys 


(5) Petition for annulment of marriage 
under S. 12 ( 1 ) (d) — No issue under Sec- 

therefore no evidence 
Court held rightly re- 

ricR 267® 

, (6) Court can base its decision on admis¬ 
sion of parties — Trial Court’s finding on 
admission of wife and other evidence that 
child was conceived by petitioner before 
marriage — it is not right for High Court 
to remit issue for recording finding on 
question whether child was conceived after 
marriage. A 1965 SC 364 (372) : (1964) 7 SCR 

607 . 


(7) Supreme Court will not interfere with 
me concurrent finding that wife was not 
pregnant at time of marriage except in ex¬ 
ceptional cases. A 1965 SC 364 (413) : (1964) 
7 SCR 267. 

(8) In petition under S. 12 (1) (d), though 
defendant has in her written statement, 
stated that she was pregnant at time of 
rnarriage, the Court must require the peti¬ 
tioner to prove beyond reasonable doubt 
that she was so pregnant and that she was 
pregnant by some one other than petitioner. 

In case of marriages solemnized before 
cornmencement of Act, very grave and 
serious onus would lie on person instituting 
proceedings with a view to having a decree 
of nullity of marriage under S. 12. 

The satisfaction which the Ckiurt has to 
arrive at in proceedings under Act must be 
satisfaction beyond all reasonable doubt. A 
I960 Bom 117 (122) : 61 Bom LR 431. 

(9) Imputing unchastity to a woman is a 
charge of very serious nature. The charge, 
if established may result in serious conse¬ 
quence. Not only would such a woman be 
condemned in the society and be lower^ 
in the eyes of her relatives and associa¬ 
tes, but may also, suffer a child, if any, be¬ 
ing called a bastard, it shall, therefore be 
just to seek for a more cogent and convinc¬ 
ing evidence in such cases than tlie one 
which may only be sufficient to create a 
doubt. The petitioner should be allowed to 
succceed only if he proves beyond reason¬ 
able doubt that the respondent was preg¬ 
nant by someone else at the time of 
marriage. Admissions of the parties in such 
cases can also be considered. A 1979 Madh 
Pra 45 : 1979 Mat LR 143 (DB). 

(10) To bring the case under S. 12 (1) (d) 
the onus is on the petitioner to prove 
about pre-marital pregnancy. And to dis¬ 
charge the onus he has to establish about 
the birth of child and that it was subse¬ 
quent to marriage and that he had no access 
before marriage. In cases where long 
after marriage during a period when the 
husband has no access if a child is conceiv¬ 
ed he has to prove that during the period 
of gestation he never had access and lived 
with wife. (1981) 1 Mad LJ 321 ; 1981 Hindu 
LR 402 (412). 
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rSee 1982 WLN 47 (51) : 1982 Mat LR 94 
(Raj). (Where from the evidence it was 
established that wife was pregnant at the 
time of marriage and that the husband had 
no access to have sexual intercourse with 
the wife prior to the marriage, it follows 
that she was pregnant by some person other 
than the husband.) * 1982 MPLj 487 (493). 
(It is for the wife to show that the husband 
had an access to her even before the 
marriage, to prove that he is the father of 
the chUd born.)] 

(11) Allegation of pregnancy at the time 
of marriage —• Burden lies on wife to prove 
that child was premature. (1982) 2 Bom CR 
202 (204). 

(12) Pregnancy of wife-respondent at 
the time of marriage — Evidence — Burden 
of proof — Testimony of doctor who was 
expert in midwifery but had not specialis¬ 
ed in gynaecology accepted. A 1979 SC 879: 
1979 Hindu LR 92 : 1979 CJ (SC) 188. 

(13) Where it is found that the wife has 
delivered a mature child in 167 days from 
the marriage it is for the wife to raise a 
reasonable doubt that she is pregnant by 
the person who became her husband. The 
problem should not be approached in the 
general way. But it has to be approached 
broadly, bo that even if it is held that the 
burden of proof is entirely on the husband, 
it should be so held that such a standard 
of proof is a light one and it should be 
taken to be discharged where there is ad¬ 
mission of the parties and should be taken 
to be greatly shaken, when the period of 
gestation differs radically and diverges 
largely from the normal — the period of 
course, being a matter in which strict proof 
has to be required. A 1968 Cal 105 (107, 108): 
71 Cal WN 831. (A 1960 Mad 216. Dissented 
from.) 

(14) Pregnancy of wife prior to marriage 
•— Evidence as to paternity of the child — 
Taking of blood sample should not be com¬ 
pelled — Voluntary giving of blood for test 
is different matter. A 1968 Cal 105 (107) i 
71 Cal WN 831. 

(15) Child born during fifth or sixth 
month of pregnancy can be viable, i. e. born 
alive and capable of being reared — Hus¬ 
band having intercourse with wife on day 
following day marriage was solemnized and 
viable child bom on 184th day thereafter -- 
Held, fact that child was born in seventh 
month did not, by itself, justify assumption 
that conception was before marriage. ILR 
(1963) Mys 1137. 

(16) Child born 232 days after marriage — 
Medical examination of mother during preg¬ 
nancy — Different opinions given by 
Doctors — No inference of illegitimacy can 
be drawn. 1968 Cur LJ 365. 

(17) Normal child bom after normal de¬ 
livery 171 days after first coitus between 
wife and husband — Normally it should be 
held that child was not of the husband 

Conflicting evidence of doctors on the 
point ’-i Court should not leave the question 
undecided merely because doctors differ. A 
1965 BC 364 (374, 375, 393, 395). 


6. Delay and latches. 

(1) Unnecessary or improper delay in in¬ 
stituting the proceeding under Section 12 is 
undoubtedly a good ground for refusing to 
grant any relief under Section 12. 

In considering whether there was un¬ 
necessary or unreasonable delay in seeking 
relief, the conditions of the society in which 
parties lived and traditions of the families 
to which they belonged cannot be ignored. 

The question whether in a given case 
there had been unnecessary or improper de¬ 
lay in instituting the proceeding has to be 
decided on its own facts. No hard and fast 
rule can be applied in deciding that ques¬ 
tion. It is worth remembering that the Act 
has not prescribed any period of limitation 
for presenting an application under Sec¬ 
tion 12. A 1968 Delhi 79 (83) •• A 1967 Punl 
152 (154). 

rSee A 1973 Delhi 200 (211, 212) : 75 Pun 
LR (D) 168 (DB). (Delay and laches — Mar¬ 
riage in 1954 — Petition filed in 1967 — 

Patries Hindus belonging to middle class — 
Marriage ideology of the class not to be 
ignored while granting relief — Husband 
unable to perform sexual act because of in¬ 
herent sexual weakness and debility — De¬ 
lay in the circumstances no bar to grant of 
relief.)] 

fSee also A 1973 Mys 178 : (1972) 2 Mys 
LJ 256 (DB). (Marriage solemnised after 
commencement of Act — Petition for re¬ 
stitution of conjugal rights — Defence under 
Section 12 (1) (d) afer expiry of 1 yea** from 
date of marriage mentioned in S. 12 (2) (b) 
(ii) is not available — Section 12 (2) (b) (ii) 
does not prescribe period of limitation but 
time limit beyond which ground unde.- Sec¬ 
tion 12 (1) (d) would be non-available.) 

(2) Delay, however long in bringing a pro¬ 
ceeding under Hindu Marriage Act is not 
by itself a bar but- is »*eJGvant when con¬ 
sidering want of sincerity, that is, such con¬ 
duct on the part of the petitioner rs ought 
to estop him or her from the remedy. The 
statute does not merely use the ^erm ’delay’. 
It also says that the delay must be ’im¬ 
proper’ and ’unreasonable’. 

The onus of proving that delay is inex¬ 
cusable is on the respondent to the petition 
who seeks to get if- dismissed. In cases 
where the respondent is ex parte the court 
may itself take the obiection in oovious 
cases. But where the question of delay at¬ 
tracted the attention of the Judge when he 
was preparing the judgment and not earlier 
the dismissal of the petition was not- proper. 
A 1977 Delhi 24 : 1977 Hindu LR 751. 

rSee 1980 Hindu LR 244 (P & H). (Period 
for petition to annul marriage — Wife’s dis¬ 
ease confirmed long after marriage — Peti¬ 
tion filed within one year from date of such 
confirmation — Petition in time.) •• 1978 

Hindu LR 261 (Punj). (Petitioner-wife was 
married in 1966 — Suit praying for decree 
of nullity on ground that husband was im¬ 
potent at time of marriage and at time of 
suit, with alternate prayer for judicial sepa¬ 
ration — Suit filed in 1974 alleging that she 


came to know of impotency at the end of 
1973 — Her version about his Impotency and 
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Section 12 — Note 6 (contd.) 
getting him treated in meanwhile disbeliev¬ 
ed — Decree of nullity refused — Decree 
for judicial separation passed.)] 

[See also A 1982 Punj 221 : 1982 Hindu 
LR 26. (Marriage solemnized in 1973 — 

Annualment sought in 1978 'or alleged frau¬ 
dulently obtaining of consent — Delay not 
being explained, relief was refused for 
laches.) *• 1981 Hindu LR 614 (616) : 1982 
Marr' LJ 44 (DB) (Punj). (Petition for an¬ 
nulment of marriage an ground of lunacy 
filed nearly after 9 years — Petition not 
maintainable on ground of improper delay.) 
•• ILR (1976) 2 Kant 1133. (Petition by hus¬ 
band for decree of nullity of marriage — 
Delay of 14 years — No explanation for de¬ 
lay — Circumstances indicating lack of 
bona fides — Petition dismissed.)] 

(3) The expression "the petitioner has, 
with his full consent, lived with the other 
party to the marriage as husband" in S. 12 

(2) (a) (ii) emphasizes living as husband 
with full consent for whatever period it may 
be. provided the alleged fraud is condoned. 
The condition laid down in S. 12 (2) (a) (ii) 
does not depend upon the lapse of any time 
after the discovery of the alleged fraud. If 
the husband or the wife, as the case may 
be. after the fraud was discovered lived to¬ 
gether for whatever period as wife and hus¬ 
band with full consent, it would be suffi¬ 
cient for not entertaining the petition for 
annulling the marriage. A 1972 Bom 132 
(140) : 1972 Mah LJ 110. 

(4) Petition under Section 12 (1) (d) filed 
beyond period mentioned in Section 12 (2) 
(b) (ii) — Petition is not maintainable — 
What is laid down in Section 12 (2) (b) (ii) 
is condition subject to which alone petition 
can be entertained — It is not period nf 
limitation — S -Ction 5 of Limitation Act has 
no application. A 1969 Mad 479 (479) : (19691 
1 Mad LJ 334 •• A 1962 Bom 190 (191) : 64 
Bom LR 27. 

(5) Where the specific issue of limitation 
under S. 12 (2) was pressed the court must 
take evidence on that issue. A 1979 Madh 
Pra 45 : 1979 Mat LR 143 (DB). 

7. Evidence. 

(1) "Doctrine of want of sincerity’* and 
"Doctrine of approbate and reprobate" not 
applicable to proceedings under Act. A 1968 
Delhi 79 (81). 

(2) Annulment of marriage — Cannot be 
granted on ground of cruelty. 1969 Cur LJ 
965 (Punj). 

(3) Death of one of spouses — Whether 
surviving spouse can obtain a decree of 
nullity of marriage — (Quaere). A 1964 Mad 
118 (119) : (1964) 1 Mad LJ 228 (DB). 

(4) Evidence — Non-consummation of 

marriage — Details of one or two attempts 
•sre sufficient. A 1982 Bom 400 : 1982 (1) 

Bom CR 454. 

(5) Evidence — Existence of first wife at 
the time of performance of the second mar¬ 


riage need not be established by direct evi¬ 
dence and that fact may be inferred from 
other facts proved in the case. A 1972 Madh 
Pra 57 (59) : 1971 MPU 1014 (DB). 


(6) Evidence — Requirements of notice 
and petition — Minute details and entire 
evidence need not be stated. A 1982 Bom 
400 : 1982 (1) Bom CR 454. 


8. Decree under the section. 

(1) Decree of nullity is necessary in case 
of a voidable marriage. A 1967 Pat 277 (279) 3 
1967 Cri LJ 1176. 

(2) Decree of nullity of marriage — Can¬ 
not be granted merely on ground that fbe 
parties cannot live together — It can be 
granted only on grounds mentioned in the 
section. 1978 Hindu LR 261 (Punj). 

(3) Term ’decree’ in the Act is not equi¬ 
valent to 'decree' defined in C. P. Code. A 
1969 Punj 69 (71) : 70 Pun LR 643. 

(4) Husband’s petition for decree for de¬ 
claration of nullity of first marriage pend¬ 
ing — His trial under Section 494 Penal 
Code should not be stayed. 1968 All WR 
(HC) 74 (75) (DB). 

(5) Annulment of marriage on ground of 
impotency — Wife could be granted main¬ 
tenance till she remains unmarried. A 1975 
Mad 198 : (1975) 1 Mad U 18 (DB). 

(6) Marriage annulled at instance of hus¬ 
band on ground that marriage could not be 
consummated owing to impotence of wife — 
Wife is still entitled to alimony under Sec¬ 
tion 25. 1981 Hindu LR 29 : 1980 Marriage 
Lj 464 (Punj & Har). 

(7) Provisions of Section 15 apply to 
divorced persons — Provisions not appli¬ 
cable to decree for nullity under S. 12 — 
Party whose marriage has been annulled 
can remarry — Appeal filed against annul¬ 
ment after such remarriage becomes in- 
fructuous. A 1976 Punj 355: 77 Pun LR 447 
(DB). 

rsee also A 1979 All 260 (266) : 1979 Mat 
LR 320. (Section 15 is not applicable in re¬ 
spect of a decree for annulment of mar¬ 
riage. specifically or by implication.)] 

(8) Marriage declared null and void — 
Claim for return of goods and articles, pre¬ 
sented at the time of marriage by wife from 
husband — Application for claim need not 
be accompanied with Court-fee. 1980 Hindu 
LR 641 : 1980 MPU 618 (620). 


SECTION 13 — SYNOPSIS 

1. Scope and object. 

2. Grounds for divorce — GeneraL 

<A) Adultery. 

(B) Cruelty. 

<C) Desertion. 

(D) Apostacy. 

(E) Insanity. __ ^ _ - 

(F) •’Virulent and Incurable form o* 

(G) •^Vraereal disease in a communi¬ 
cable form”. , ., 

(H) ••Entering any religious order. 
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band or the wife, be dissolved by a decree of divorce on the ground that the 
other party— 

®[(i) has after the solemnization of the marriage, had voluntary sexual 
intercourse with any person other than his or her spouse; or 

(ia) has, after the solemnization of the marriage, treated the petitioner 
with cruelty; or 


(ib) has deserted the petitioner for a continuous period of not less than two 
years immediately preceding the presentation of the petition; or] 

(ii) has ceased to be a Hindu by conversion to another religion; or 

*^[(iii) has been incurably of unsound mind, or has been suffering continu¬ 
ously or intermittently from mental disorder of such a kind and to surh 
an extent that the petitioner cannot reasonably be expected to live 
with the respondent. 

Explanation.— In this clause,— 

(a) the expression “mental disorder” means mental illness, arrested or in¬ 
complete development of mind, psychopathic disorder or any other dis¬ 
order or disability of mind and includes schizophrenia; 


Section 13 — Synopsis (contd.) 

(I> ”Has not been heard of as being 
alive.” See: 4 A. M. (Vol. 18) Evi. 
Act. S. 108 N. 8. 

3. Non-resumption of cohabitation after 

judicial separation. 

4. No restitution of conjugal rights after 

decree for restitution. 

5. Additional grounds for wife. 

6 . Court — Jurisdiction, discretion and 

duty of. 

7. Practice, procedure and pleadings. 

See also S. 21. 

(A) Res judictta. 

See also S. 21. 

(B) Delay. 

See also S. 23. 

3. Evidence and burden of proof. 

9. Court-fee on petition. 

10. Malnte.oance proceedings under Cri¬ 

minal P. C. 

11. Appeal. 

See also S. 28. 

1. Scope and object. 

(1) The provisions of S. 13 are protected 
imder Art. 25 of the Constitution. A 1957 
All 411 (414). 

(2) Inasmuch as appeal is continuation of 
suit or petition and the Act has replaced 
the Madras Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949). appellant will be 
entitled also to invoke benefits under the 
new Act provided there are materials on 
record already and other party is not taken 
by surprise and is given opportunity to 
meet this additional ground. (1956) 2 Mad LJ 
289 (290). 

(3) No right to obtain divorce on ground 

of desertion survives after repeal of Bom¬ 
bay Hindu Divorce Act 22 of 1947. Where 
therafore party relies upon continued deser¬ 
tion for four years for obtaining divorce 
under Bombay Act, he has after its repeal 
by the Hindu Marriage Act, only right to 
obtain decree for judicial separation under 
the Hindu Marriage Act. A 1958 Bom 116 
(118. 130) : ILR (1958) Bom 190 (FB). 

(A 1958 Bom 28 Overniled.) (Note: After 
amendment of 1976, desertion is one of the 
Rroiinds for divorce—Ed.) 


(4) A decree for judicial separation under 
S. 22 of Divorce Act (1869) is by iteelf an 
effective decree. The provisions of the 
Divorce Act do not provide for elevating a 
decree for judicial separation to the position 
of dissolution of marriage, unlike Hindu 
Marriage Act. A 1981 Cal 252 (253) : (1981) 
2 Cal LJ 192 (FB). 

(5) Act doe.s not disturb the position 
which a customary divorce occupied before 
the enactment of the Act, What has to be 
found as a fact for this exception to oper¬ 
ate. is. whether there had been as a fact 
such cxistomary divorce or dissolution of a 
Hindu marriage. In matter of divorce ac¬ 
cording to custom it is not necessary for 
parties to have again to go before Court 
under S. 10 or 13 and obtain sanction of 
Court in order that divorce or dissolution 
may be rendered valid. (1963) Mad LJ (Cr) 
212 : (1964) 1 Cri LJ 237 (Andh Pra) •• 
(1970) 1 Cut WP 142 (145). 

(See however 1977 AU Cri R 157 (159). 
S. 4 read with Ss. 10 and 13 rules out any 
dissolution of marriage by way of custom.)! 

(6) Words "Nothing contained in this Act 
shall be deemed to affect any right” in 
S. 29 (2) Clearly indicate the limited scope 
of S. 13, limited in the sense that it will not 
override the provisions in special enact¬ 
ments conferring right to obtain dissolution 
of Hindu marriage. In that view the provi¬ 
sions of the Travancore Nayar Act would 
remain in force not because such right was 
conferred by S. 29 (2) but S. 29 (2) limits 
the operation of S. 13 to cases other than 
those covered, among other laws by Nayar 
Act. In that view S. 4 (b) will not be ap¬ 
plicable, for, the provisions of the Nayar Act 
concerning the right to obtain dissolution of 
marriage are not inconsistent with Sec. 13. 
A 1980 Her 109 DH) : 1979 Her LT 810. 

(7) Mere severance of all connections with 
wife by husband because of his iU-health 
and allowing her to remarry any person she 
likes cannot amount to divorce within 
meaning of Section 13 because divorce 
whi^ could result in dissolution of solem¬ 
nized marriage has to be obtained by one 
of the two parties on presentation of peti- 
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(b) the expression "psychopathic disorder” means a persistent disorder or 
disability of mind (whether or not including sub-normality of intelli¬ 
gence) which results in abnormally aggressive or seriously irresponsible 
conduct on the part of the other party, and whether or not it requires 
or is susceptible to medical treatment; or] 

(iv) has c[« * * * »] suffering from a virulent and incurable form of 

leprosy: or 

(v) has * * » * *1 suffering from venereal disease in a com¬ 

municable form; or 

fvi) has renounced the world by entering any religious order; or 

(vii) has not been heard of as being alive for a period of seven years or 
more by those persons who would naturally have heard of it, had that 
party been abve; [* 

^[Explanation.— In this sub-section, the expression "desertion” means the 
do«;Grlion of the petitioner by the other party to the marriage without reason¬ 
able cause and without the consent or against the wish of such party, and 
includes the wilful neglect of the petitioner by the other party to the marri- 
ajte, and its grammatical variations and cognate expressions shall be construed 
accordingly.) 

(viii) ♦ • • * 

(ix) e[* • * * • •] 

^[(lA) Either party to a marriage, whether solemnized before or after the 
commencement of this Act, may also present a petition for the dissolution of 
the marriage by a decree of divorce on the ground— 

(i) that there has been no resumption as between the parties to the marri¬ 
age for a period of ^[one year) or upwards after the passing of a decree 
for judicial separation in a proceeding to which they were parties; or 


Rpction 13 — Note 1 (contd.) 
tion. from competent Court. A 1965 All 464 
(465) : 1964 All WR (HC) 659 : 1965 (2) Cri 
LJ 449 (1) •• 1979 Bom CR 110 (115). 

[See A 1976 Andh Pra 77 (78) : 1975 Andh 
LT 218 (DB). (Mere existence of circum¬ 
stances entitling relief does .not automati¬ 
cally result in dissolution of the marriage 
— Wife entitled to claim partition as heir of 
her husband since dead.)l 

[See also A 1976 AP 77 (78) : (1975) An 
LT 218 (DB). (Judicial separation does not 
end the marital relationship — Decree of 
divorce under Section 13 necessary.)] 

(8) An application for divorce under Sec¬ 
tion 13 (1) (viii) (Cl. (viii) since repealed) 
was the continuation of the previous ap¬ 
plication for judicial separation under Sec¬ 
tion 10. A 1965 Mys 110 (112) (DB). 

(9) The principle of breakdown of mar¬ 

riage as enabling the parties to obtain a 
divorce recognised in the U. K. since 1973 is 
at present only partially recognised by the 
Hindu Marriage Act by the insertion of sub¬ 
section (1-A) in S. 13 of the Act by the 

Amendment Act 44 of 1964. With such an 

amendment, the law would come in line 

w'th the English law. A 1978 Delhi 296 

(303) : (1978) 80 Pun LR (D) 159 (DB). 

(10) A decree under Ss. 9. 10, 11, 12 or 13 
does not constitute a decree within the 
meaning of S. 2 (2) of Civil P. C. 1981 Hindu 
LR 246 (251) ; 1982 Marriage LJ 96 (FB) 
(Punj). 


2 Grounds for divorce — GeneraL 

(A) Adultery. 

(B) Cruelty. 

(C) Desertion. 

(D) Apostacy. 

(E) Insanity. 

(F) "Virulent and incurable form of 
ieorosy”. 

(G) "Venereal disease in a communl'* 
cable form”. 

(H) "Entering any religious order*’. 

^) "Has not been heard of as being 

alive.” — See: 4 A.M. (Vol. 18) 
Evi. Act, S. 108, N. 8. 

2. Grounds for divorce — General. 

(1) Although the grounds of divorce have 
been liberalised, they nevertheless continue 
to form an exception to the general prin¬ 
ciple favouring the continuation of the 
marital tie. The language of the section can¬ 
not be extended by adding new grounds not 
enumerated in the section. A 1982 SC 1261 
(1263) : (1982) 2 DMC 268. 

(2) Section 13 confers discretion upon 
Court to dissolve marriage on any of the 
grounds mentioned therein; if more than 
one ground is made basis for divorce. A 1982 
Delhi 240 : 1982 Hindu LR 226. 

(3) In petition under S. 13. only those 
grounds can be availed of, which have 
arisen before the filing of the petition. 1978 
WLN 627 (630) : ILR (1979) 29 Raj 1. 

[See A 1979 Punj 68 (69). (Family could 
not be disrupted on non-existent grounds.)] 

(4) Unless the prerequisites of the pr^ 
scribed matrimonial misconduct or disabi¬ 
lity under S. 13 are established, no decree 
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(li) that ftere has been no restitution of conjugal rights as between the par- 

Ues to the marriage for a period of s[one year] or upwards after the 

passing of a decree for restitution of conjugal rights in a proceeding to 
which they were parties.] 

(2) A wife may also present a petition for the dissolution of her marriage 
ny a decree of divorce on the ground,— 

(i) in the case of any marriage solemnized before the commencement of this 

Act, that the husband had married again before such commencement or 
that any other wife of the husband married before such commencement 
was alive at the time of the solemnization of the marriage of the peti¬ 
tioner; 

Provided that in either case the other wife is alive at the time of the 
presentation of the petition; or 

(ii) that the husband has, since the solemnization of the marriage, been 
guilty of rape, sodomy or ^[bestiality; or] 

*[(iii) that in a suit under section 18 of the Hindu Adoptions and Maintenance 
Act, 1956, or in a proceeding under section 125 of the Code of Criminal 
Procedure, 1973 (or under the corresponding section 488 of the Code of 
Criminal Procedure. 1898), a decree or order, as the case may be. has 
been passed against the husband awarding maintenance to the wife not¬ 
withstanding that she was living apart and that since the passing of 
such decree or order, cohabitation between the parties has not been 
resumed for one year or upwards; or 


Section 13 — Note Z (contd.) 

for divorce or judicial separation can be 

granted under the Act, apart from further 

Impediments prescribed in Sec. 23. A 1982 

P & H 339 : (1982) 1 Div Mat C 369 (DB) 

(Punj). 

(5) As a result of the 1976 Amendment, 
cruelty and desertion apart from being the 

rounds for judicial separation have also 
een made the grounds for divorce under 
S. 13. A 1980 Kant 8 (11) : (1980) 1 Kant LJ 
101 (DB). 

(6) Amended S. 13 makes divorce easier 
on ground of cruelty than under old provi¬ 
sions of S. 13. 1978 Marr LJ 150 : 1978 
Hindu LR 509 (513) (Punj). 

[See A 1980 (NOC) 37 : 1979 All WC 456. 
(After the amendment of Act No. 68 of 1976 
cruelty simpliciter is now a ground for 
divorce.) •* 1978 Hindu LR 594 (596) : 80 

Pun LB 573. (Concept of cruelty has been 
simplified by the amendment.)! 

(7) While exercising matrimonial jurls- 

dictidn a court Is not merely concerned 
with the rights of the private parties but it 
has to keep in view the matters of public 
policy as well. In spite of fact that 

divorce proceedings have now been made 
by the leg^Iature much less stringent, it is 
In public interest that marriage shotild not 
be annulled on lighter grounds. 1981 Hindu 
LR 539 (2) (541) : 82 Pun LR 517. 

(8) Section 13 lists various eventualities 
in which divorce can be granted. The 
divorce proceedings under Indian law are 
fault oriented. Under the law at present, the 
irretrievable breakdown of marriage is not 
a ground for divorce. A 1979 (NOC) 167 : 
ILR (1979) 2 Delhi 220 ** A 1978 Raj 140 
'(154) ; 1978 Raj LW 363. 

(9) Sterility is not a ground for divorce. 
V^jere the wife undergoes hysterectomy 


which renders her incapable of conceiving. 
Sterility of wife does not provide a ground 
for divorce under the Act to the husband. 
1979 Marri LJ 128 (144-5) : 1979 Hindu LR 
169 (Delhi). 

(10) Circumstances that the wife had fail¬ 
ed to give birth to a child and that she was 
not keeping good health for some time were 
not the grounds for divorce. A 1982 Punj 
221 (224) : 1982 Hindu LR 26. (Obiter.) 

2 (A). Adultery. 

(1) Adultery is understood to mean will¬ 
ing sexual intercourse between a husband 
or wife with one of the opposite sex, while 
marriage subsists; sexual commerce falling 
short of a complete penetration may con¬ 
stitute it adultery. It is immaterial whe¬ 
ther marriage itself has been consummated 
or not. Act of intercourse must be volun¬ 
tary but if it is involuntary, for example, 
rape there can be no adultery. 1956-2 mad 
LJ 289 (294) ** A 1966 Madh Pra 130 (130) : 
1965 MPIJ 559. 

[See also 1978 Hindu LR 670 (675. 676) 

(Delhi). (Sexual intercourse before marriage 
is not adultery.)! 

Living la adultery 

(2) The expression "living in adultery” as 
used in S. 13 (1) (i) (prior to amendment in 
1975) meant a continuous course of adulte¬ 
rous life as distinguished from one or two 
lapses from virtue. A 1958 Bom 264 (207) ** 
A 1971 Guj 33 (37) •• 1970 AU WR (HC) 749 
(750) •• A 1969 Mad 235 (239) : (1969) 1 Mad 
LJ 366 •• (1967) 1 Andh WR 179 (182) (DB) 
•• A 1967 Mad 254 (257) •• A 1966 MP 252 
(255). (Illicit conception 'is not by Itself liv¬ 
ing in adultery’.) •• (1966) 2 Mad LJ 425 
(427) •• 1969 BLJR 999 (DB) *• A 1962 
Punj 144 (146, 147) •• (1956) 2 Mad LJ 289 
(294) •• A 1981 Andh Pra 289 (270. 271) : 
(1981) 2 APU (HC) 134 (DB). (Wife leading 
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(iv) that her marriage (whether consummated or not) was solemnized be¬ 
fore she attained the age of fifteen years and she has repudiated the 
marriage after attaining that age but before attaining the age of eigh¬ 
teen years. 

Explanation.— This clause applies whether the marriage was solemnized 
before or after the commencement of the Marriage Laws (Amendment) Act, 
1976.) 

[Cf, Divorce Act, 1869, Section 10: Special Marriage Act, 1954, Section 27: ParsI 
Marriage and Divorce Act, 1936, Section 32: (U. K.) Matrimonial Causes Act, 1950, 
Section 10; (U, K.) Divorce Reforms Act, 1969, Sections 1, 2 (w. e. f. 1-1-1971). J. and 
K. Hindu Marriage Act, 1980, S. 18, Divorce Act 1968 (Canada) Ss. 4, 9; (U. K.) Re¬ 
cognition of Divorces and Legal Separations Act, 1971 (1971, c. 53).] 

[a] Substituted by Marriage Laws (Amendment) Act, 1076 (68 of 1976), S. 7 (a) (1) 
(27-5-1976). 

[b] Substituted, ibid, S. 7 (a) (ii). 

[c] Words "for a period of not less than three years immediately preceding the 
presentation of the petition” omitted, ibid, S. 7 (a) (iii). 

[d] Word **or” at the end of clause (vii) and clauses (viii) and (ix) omitted by 
the Hindu Marriage (Amendment) Act, 1964 (44 of 1964), Section 2 (20-12- 
1964). 


Section 13 Note 2 (A) (contd.) 
an adulterous life.) •• 1978 Hindu LR 670 
(673 to 675) (Delhi) •* 1977 Hindu LR 420 
(423) (Punj). (Wife leading unchaste and 
adulterous life.) •• 1976 WLN (UC) 318 (320) 
(Raj) •• 1975 (2) APLJ (HC) 243 (248) : ILR 
(1975) Andh Pra 659 (DB) •• 1975 Hindu LR 
29 (31) (Punj) •• A 1973 Ker 171 (172, 173) : 
1973 Ker LT 80 (DB) •• (1972) 74 Pun LR 158 
(161. 164, 165) (DB) •• (A 1962 Punj 144, 
Not foil.) •* (1971) 1 APLJ 230 (232, 233) 

(DB) *• 1970 AU WR (HC) 749 : 1970 AU LJ 
1175 (1177). 

(3) Living in adultery was a ground for 

divorce as stated in Section 13 (1) (i) (as it 
stood priod to amendment in 1976) but the 
ground stated in Section 13 (2) (i) is not a 
case of living in adultery. Living in adultery 
has, in matrimonial cases, a different and 
wider meaning than in Section 497, Penal 
Code or Section 488, Criminal P. C. A 1965 
Madh Pra 268 (269. 270) : 1965 MPLJ 583 
(DB) •• A 1966 Madh Pra 130 (130, 131) : 

1965 MPLJ 559 (DB). (As second marriage 
by husband was null and void ab initio 
under Section 11 read with Section 5 (i) liv¬ 
ing with second wife eunount^ to 
"adultery”.) 

Evidence and proof 

(4) For invoking the application of S. 13 

(1) (i) (as it stood prior to amendment in 
1976) it must be shown that the period dur¬ 
ing which the spouse was living an adulte¬ 
rous life was so related from the point of 
proximity of time to the filing of the peti¬ 
tion that it could be reasonably inferred 
that the petitioner had a fair ground to be¬ 
lieve that, when the petition was filed, she 
was living in adultery. Legislature did not 
intend to make such living coextensive with 
filing of petition. A 1958 Bom 264 (267) 5 

II.R (1958) Bom 577 •• (1970) 74 Cal WN 118 
(150) (DB) *• (1970) 72 Pun LR 315 (317). 

(5) From the sub-ss. (1) and (2) of S. 39 of 
the Marriage Laws Amendment Act (68 of 
19“6). it is clear that Act No. 68 of 1976 is 
retrospective and therefore, the petitioner 


would be entitled to a relief for divorce 
only if he establishes that after the sole¬ 
mnization of marriage the respondent-wife 
had voluntary sexual intercourse with any 
person other than her husband, even though 
the petition was filed under S. 13 (1) (i) as 
it stood prior to the Amendment Act Thus 
it is not necessary for him to prove that 
the wife was living in adultery. 1980 All LJ 
127 (128. 129) : 1980 All WC 162 •• (1982) 
2 Div Mat C 66 (69) (MP). 

(6) Burden of proving a serious miscon¬ 

duct like adultery lies heavily on party as¬ 
serting it In cases where allegation con¬ 
sists of guilty party living a life of promis¬ 
cuous adultery and it is not confined to 
adultery with any specified individual or 
individuals direct evidence may, without 
much difficulty, be available. Evidence must 
be clear and convincing as to inclination, 
opportunity and conduct alike, so as to lead 
to the irresistible conclusion, though In¬ 
ferential, that offence impugned has been 
committed beyond possibility of a reason¬ 
able doubt A 1961 Punj 181 (183) : ILR 

(1960) 1 Punj 579. 

(7) The allegation of adultery has .to be 
proved by the party who alleges the* same 
and no other person can prove a negative 
fact that he or she is not living In adultery. 
1981 Hindu LR 344 (345) (Punj). 

(8) The mere intention to commit adultery 
is not an offence under the Act and there¬ 
fore the intention itself is not proof of 
adultery. (1971) 1 APLJ 230 (238) (DB). 

(9) It is never necessary to prove adultery 
or even a single act of adultery by direct 
evidence. Such evidence is generally discre¬ 
dited when it is produced. Adultery has to 
be inferred from circumstances which ex¬ 
clude any presumption of innocence 
favour of the person against wiiom it Is al¬ 
leged. A 1962 Punj 144 (145) : ILR (1961) \ 
Puni 716 •• A 1971 Guj 33 (38). (Proof of 
adultery must be of such character as woj^ 
lead reasonable man to conclude no otii® 
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[e] Explanation inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), 
S. 7 (a) (iv). 

[f] Sub-section (1-A) Inserted by Hindu Marriage (Amendment) Act, 1964 (44 of 
1964), S. 2 (U) (20-12-1964). 

[g] Substituted for the words *’two years” by Marriage Laws (Amendment) Act, 
1976 (68 of 1976), S. 7 (b) (27-5-1976). 

[h] Substituted for the word "bestiality” ibid, S. 7 (c) (i). 

[i] Inserted, ibid, S. 7 (c) (ii). 

OBJECTS AND REASONS 


1. Section 13 "specifles the grounds on 
which a decree for divorce may be obtained 
by either party to the marriage. In parti¬ 
cular, a decree of divorce may be obtained 
if there is no reconciliation between the 
parties within a specified period after the 
passing of a decree for judicial separation 
or If a decree for restitution of conjugal 
rights is not complied with within a special 
period.” 

Section 13 (1) (li) read with Section 23 (1) 
'(a).~ ”A change in religion is not inconsis¬ 


tent with the continuance of conjugal love 
and it should therefore not be permissible 
for a party to the marriage to get a divorce 
by changing his or her religion. The right 
to get a divorce under this law is therefore 
given to the party who continues to be a 

Hindu. A somewhat similar right 

is given to a person changing his religion 
for Christianity under the Converts’ Marri¬ 
age Dissolution Act, 1866.” (See Sections 4, 
5, 15, 16 and 17 of that Act) — S. O. R. 


Section 13 — Note 2 (A) (contd.) 
inference than misconduct. Mere probability 
is not enough.) ** A 1970 Mad 104 (105) : 

(1969) 2 Mad LJ 196. (General evidence of 
fil-repute of husband or of lewd company 
he keeps, or that he was seen with doubtful 
women would neither prove nor probabilise 
adultery. (Case under Divorce Act (1969).)) 
••• A 1967 SC 581 (584). (A 1964 All 486. (Re¬ 
versed.) •• A 1969 Mad 235 (242) : (19691 1 
Mad U 366, (Standard of proof beyond 
reasonable doubt does not mean that it 
should reach certainty but must carry high 
degree of probability.) •• (1969) 82 Mad LW 
18 •• A 1969 Punj 25 : ILR (1969) 2 Punj 
365. (Adultery is serious charge — Proof be¬ 
yond reasonable doubt necessary.) *• A 1967 
Mad 254 (256) : 1967 Cri LJ 900 •* (19«6) 2 
Mad LJ 425 •* A 1965 Mad 29 (29) : (1964) 
2 MU’ 187. (Court can rely even on uncor¬ 
roborated testimony. Evidence need not 
reach certainty but must carry high degree 
of probability.) *• A 1964 All 486 (487) : 1964 
All WR (HC) 363. (Reversed on another 
point in A 1907 SC 581.) •• A 1961 Punj 181 
(183) : ILR (1960) 1 Punj 579. (Promiscuous 
adultery — Direct evidence mav be avail¬ 
able.) •• A 1959 J and K 72 (73) (DB) *• 
(1982) 1 Div Mat C 412 (420) (MP) ** (1982) 
) Div Mat C 387 (389) (HP). (Circumstantial 
evidence should be strong and conclusive.) 
•• 1977 Hindu LR 659 (660) (Punj) •• 1976 

Hindu LR 798 (800. 801) (Punj) •• TT-R 
(1974) HP 639 (641, 642) *• A 1972 Raj 260 
(262) : 1972 Raj LW 561. (Proof of 
adultery need not reach certainty but must 
carry high degree of probability.) •• A 1967 
Mad 85 (87, 89) : (1966) 2 Mad LJ 263. 

rSee A 1982 Bom 498 (503). (Alibi evi¬ 
dence of co-respondent cannot be believed 
in absence of pleading in that behalf.)! 

(10) Adultery is as a general rule proved 
by presumptive proof based upon; (a) cir- 
cuinstantlal evidence; (bl Evidence of non- 
access and the birth of children; (c) con¬ 
tracting venereal diseases; (d) by evidence 
of visits to houses of iU-reoute; (e) decrees 
and admlsstons made in previous proceed¬ 


ings; and (f) confessions and admissions of 
the parties which should be generally cor¬ 
roborated though in exceptional circum¬ 
stances. even if uncorroborated may be act¬ 
ed upon. (1956) 2 Mad LJ 289 (295) •• A 1960 
Punj 169. (It must be satisfactorily estab¬ 
lished that birth of child was clearly as re¬ 
sult of adulterous intercourse.) 

(11) There must be clear proof of 
adultery. The mere fact that the husband 
considers the conduct of the wife open to 
suspicion is not sufficient. Though direct 
evidence of adultery may not be possible 
from the nature of the act, there must be 
some evidence showing opportunity and de¬ 
sire to commit adultery or access. 1956-2 
Mad LJ 289 (296) •• A 1970 Cal 38 (55) : 

74 Cal WN 168. (Opportunity for occurrence 
counled with intimate association and 
mutual passion clear enough.) •• A 1963 Bom 
98 (99) : 65 Bom LR 24. (Need not be shown 
In every case that parties were sleeping in 
one room by themselves.) ** A 1957 Him Pra 
65 (67). (Court must be satisfied that guilty 
attachment subsisted and opportunities oc¬ 
curred when intercourse might with ordi¬ 
nary facilities have taken place.) •• 1978 

Hindu'LR 670 (673 to 675) (Delhi) ** A 1973 
Ker 171 (172. 173) : 1973 Ker LT 80 (DB). 

(Courts should insist upon proof beyond re¬ 
asonable doubt in the allegation of adultery.) 
•• A 1972 Orissa 163 (168, 169) •• ILR (1971) 
Cut 256 (260) (DB). (Standard of proof to 
establish a matrimonial offence like adul¬ 
tery is satisfaction of the Court beyond 
reasonable doubt.) •• (1966) 2 Mad LJ 425 
(427). 

rSee also 1981 Hindu LR 617 (619) (Puni). 
(No implicit reliance can be placed on the 
bald statement of the husband for record¬ 
ing a finding of adultery against wife.) •• 
A 1980 Cal 370 (372) ; (1980) 2 Cal LJ 82 
(DB). (Adultery — Corroboration to hus¬ 
band’s bare statement necessary.)! 

(12) In petition for divorce on ground of 
adultery, court should see if the case of 
adultery has been proved and whether the 
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II Clause 7.— Sub-clause (a).— Sub¬ 
clause (1) of Section 13 of the Act spells out 
the grounds on which a decree of divorce 
may be sought. One of the grounds is 
"living ir adultery”. The same is sought to 
be substituted so as to make it clear that a 
single act of voluntary sexual intercourse 
by either party with any person other than 
his or her spouse shall constitute a ground 
for the other party. Cruelty, and desertion 
(for a continuous period of not less than 
two years) are also sought to be included 
as additional grounds for divorce. The 
ground relating to incurable unsoundness of 
mind can be relied on at present only if it 
has been there for a continuous period of 
not le.ss than three years immediately be¬ 
fore the presentation of the petition. This 
requirement regarding minimum period Is 


Section 13 — Note 2 (A) (contd.) 
test of preponderance of probability satis¬ 
fied. Such cases need not be proved to the 
hilt. The divorce is a civil proceeding and 
the analogies of criminal law are not apt. A 
1980 Cal 374 (376) : (1980) 2 Cal LJ 504 (DB). 
(A 1974 Cal 61 and A 1970 Cal 38. held no 
longer good law in view of A 1975 SC 1534.) 
•• A 1982 Pat 213 (217, 218) : 1982 BLJR 
372 (SB). 

fSee however A 1971 Delhi 208 (209, 210) : 
ILR (1971) 1 Delhi 317. (For granting 
divorce on ground of wife living in adul¬ 
tery, there must be positive proof of adul¬ 
tery.)] 

(12A) The standard of proof required in 
matrimonial offences is not proof "beyond 
reasonable doubt” but the balance of pro¬ 
babilities, Appljdng this standard where 
there was material evidence leading to the 
probability of adultery having taken place it 
was held that the incidence of adultery was 
proved. 1979 Hindu LR 570 (578) : (1980) 82 
Pun LR (D) 48 (DB) (Delhi) •• A 1982 Pat 
212 (217) : 1982 BLJR 372 (SB). (A 1975 Cal 
243. Dissented from.) ** A 1982 Kant 295 
(297) (DB). 

(13) Proof of a single act of adultery was 
sufficient for decreeing judicial separation. 
Actually, if such evidence were adduced be¬ 
fore the Court from its very nature, it must 
be suspect and is apt to be disbelieved. The 
trial Court should appreciate the evidence 
from this view as to whether the circum¬ 
stantial evidence which was brought before 
the Court was such as to lead to a fair in¬ 
ference of adultery as necessary conclusion. 
The circumstances, of course, must be such 
as would lead the guarded judgment of a 
reasonable and just person to th at c onclu- 
sion. 1965 MPLJ 529 •• 1970 All WR (HC) 
749 (750) •• (1970) 74 Cal WN 118 (150). 

(There is no question of continuity of 
sexual intercourse with any person ^ other 
than spouse at the date when petition is 
filed.) •• 1969 BLJR 999 (1004) (DB) *• A 
1969 Mad 235 (244) ; (1969) 1 Mad LJ 366 
(DB) •• {I960) 2 Mad LJ 425 (427). (The 
words "is living in adultery” mean a con¬ 
tinuous course of adulterous life as dis¬ 
tinguished from one or two lapses from 
virtue.”) •• A 1962 Punj 144 : ILR (1961) 1 
Punj 716. (Single act of adultery committed 
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proposed to be dispensed with. Further, this 
^ound does not seem to cover cases where 
the mental disorder (continuous or intermit¬ 
tent) is of such a kind and to such an ex¬ 
tent that the petitioner cannot reasonably 
be expected to live with the respondent, as 
in the case of mental disorder, it is very 
difficult to predicate with certainty that it 
is incurable. The ground has, therefore, 
been suitably expanded. 

Sub-clause (b).— Sub-section (1-A) of sec¬ 
tion 13 provides that either party to the 
marriage may apply for a decree of divorce 
if two years or more have elapsed after a 
decree for judicial separation or a decree 
for restitution of conjugal rights without 
reconciliation having taken place. It is pro- 
posoed to reduce the period of two years to 
one year. 


long before filing of application under Sec¬ 
tion 13 not sufficient — Judicial separation 
can however be granted in such case even 
if not asked for in the petition.) 

(14) What establishes an accusation of 
adultery is, among other matters, evidence 
of prior or subsequent acts of undue fami¬ 
liarity and opportunities for adultery in the 
context of other evidence of a circumstan¬ 
tial nature. A 1964 Mys 280 (282 to 285) : 
(1964) (1) Mys LJ 44 (DB). (Evidence by 
spouse — Corroboration necessary — State¬ 
ments of adulteress recorded in Government 
Maternity Home or Rescue Home regis-' 
ters can be used.) 

(15) Where in a petition for dissolution 
of marriage, the husband had not proved 
that the wife had, after the solemnization 
of the marriage, had voluntary sexual in¬ 
tercourse with any person other than him, 
he would not be entitled for dissolution of 
the marriage by a decree of divorce under 
S. 13 (1) (i). 1979 WLN 555 (569) : ILR (1979) 
39 Raj 1224. 

Positive cases 

(16) Fact that a married woman had been 

absenting herself from her house for four 
to six days at a stretch and had been seen 
more than once with a total stranger to her 
husband’s family and no explanation was 
given by her for having been seen in the 
company of that stranger at different places, 
leads to an irresistible conclusion that she 
had contracted illicit connection with that 
man and had been living in adultery with 
him. A 1959 J and K 72 (73) (DB) •• A 1972 
Mys 234 (238) : (1972) 1 Mys LJ 251 (DB). 

(Wife absenting herself from house for a 
long time and seen in the company of a 
total stranger to his family without reason¬ 
able explanation or by giving false explana¬ 
tion.) 

(17) Unrelated person found alone with 
young wife after midnight, in her bed room, 
in actual physical juxtaposition — Unless 
there is some explanation for this which is 
compatible with innocent interpretation, 
only interpretation must be that two were 
committing act of adultery together. A 1967 
Mad 85 (87, 89) : (1966) 2 Mad LJ 263. 

[See (1982) 1 Div Maf C 272 (277) : (1982) 
84 Pun LR p) 77 (Delhi).] 
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Sub-clause (c).— New sub-clause (ili) is 
being inserted in sub-section (2) of section 
18 so as to provide that a wife may seek 
divorce if a period of one year has lapsed 
after the passing of an order or decree 
awarding maintenance to the wife under 
the Hindu Adoptions and Maintenance Act, 
1856 or under section 125 of the Code of 
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Criminal Procedure, 1973, and if there has 
not been any reconciliation during that 
period. Sub-clause (iv) is being inserted to- 
the same sub-section so as to confer on girls 
who have been married before attaining the 
age of 15 years, a right of repudiation be¬ 
fore attaining the age of 18 years.—S. O. R. 
(68 of 1976). 


STATE AMENDMENT 

tJttar Pradesh: 

In its application to Hindus domiciled in V. P. and also when either party to 
the marriage was not at the time of marriage a Hindu domiciled in U. P., in Sec¬ 
tion 13. 

(i) in sub-section (1), after clause (i) insert the following:— 

"(la) has persistently or repeatedly treated the petitioner with such cruelty as to 
cause a reasonable apprehension in the mind of the petitioner that it will be 
harmful or injurious for the petitioner to live with the other party; or", and 
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(18) Wife severing connection with hus¬ 
band once for all on 17th Noveniber. 1957 
and living with parents .— No kind of ac¬ 
cess between couple since then — Child born 
to wife on 23rd December, 1958, 402 days 
after final severance of ties and separation 
— It is a proof that child was born only as 
a result of wife’s sexual intercourse with 
some one, other than husband — There need 
not be any other evidence to prove this —' 
It is not so much the unchastity of wife 
that is the subject-matter of these proceed¬ 
ings, but it is factum of birth of a child be¬ 
yond period of twelve months after the cw- 
sation of marital consortium between the 
spouses. A 1969 Mad 235 : (1969) 1 MLJ 366. 

fSce also A 1980 (NOC) 136 (All) (Peti¬ 
tion for divorce under S. 13, on the ground 
that the child born during wedlock was il¬ 
legitimate — Failure of husband to prove 
that parties had no access to each other at 
any time when the child could have been 
begotten — Petition dismissed.)! 

(19) Evidence of post suit adultery is ad¬ 
missible not as basis for decree of divorce 
but to prove and explain other evidence 
given in the case, to tend to show character 
and quality of previous acts. A 1970 Cal 38 
(72, 73) : 74 Cal WN 168. 

(20) Paramour’s letters indicating fact of 
illicit relationship — Adultery held, proved 
— Notice in appeal received by wife at 
paramour’s residence — Indicates her living 
with him. A 1980 Orissa 171 (173) : (1980) 
60 Cut LT 173 (DB). 

(21) Respondent marrying again when 
first marriage was subsisting and living 
with second wife — Second marriage prima 
facie illegal — Respondent held to be living 
In adultery — Petitioner would be entitled 
to decree of divorce. 1976 WLN (UC) 318 
(320) (Raj). 

(22) Where the witnesses who saw a 
woman with a man corning out of cinema 
hall or going to the cinema, had no animus 
against her and the photographs also show¬ 
ed that the woman who was not otherwise 


related to the man, even posed herself with 
him in many poses, the allegations of adul¬ 
tery against her by her husband would be 
said to be proved beyond any doubt. There¬ 
fore the husband would be entitled to a de¬ 
cree for divorce on ground of adultery. 1981 
Hindu LR 123 (126) (Punj). 

(23) Where the allegation of the wife that 
her husband had illicit connection with the 
wife of his brother, was proved by the 
statement of the wife herself who had wit¬ 
nessed the illicit relations between her hus¬ 
band and the wife of his brother with her 
own eyes, the wife would be entitled to a 
decree for divorce as there was possibly no 
motive for her fabricating a false allegation 
which was bound to result in destroying 
the matrimonial tie, beyond repair. 1980 
Hindu LR 24 (25) (Punj). 

Negative eases 

(24) Where as against a period of about 15 
months during which petitioner's wife was 
shown to have lived in adultery, there was 
a period of over tw’o years about which 
there was absence of evidence to show that 
she lived in adultery during that time, 
wife’s conduct would not fall within pur¬ 
view of Section 13 (1) (i) (prior to amend¬ 
ment in 1976) but it would fall within Sec¬ 
tion 10 (1) (f) (prior to amendment in 1976). 
A 1958 Bom 264 (269) : ILR (1958) Bom 577 
(DB). 

(25) Mere fact that some male relation 
writes letters to a married woman, does 
not necessarily prove that there was any il¬ 
licit relationship between writer of letters 
and married woman who received them. 
Held, on facts, that letters did not indicate 
that there was illicit relationship between 
parties. A 1967 SC 581 (584). (A 1964 All 
486, Reversed.) 

(26) Mere fact of having been found in 

the company of another person is not suffi¬ 
cient to infer an act of adultery or sexual 
intercourse. (1967) 1 Andh WR 170 (182) 

(DB) •• (1982) 1 Div Mat C 364 (369) (Delhi). 
(Merely being in the company of the stran- 


"A** In the cltotiona stands for AIR 

[VoL 20] 4 A. M. 42 


658 [S 13 N 2 (A)] [The] Hindu Marriage Act, 1955 

(ii) for clause (viii) (since repealed in the principal Act) following clause shall be 
substituted and deemed always to have been so:— 
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depravity on the part of other party; or — See U. P. Act XIII of 1962, 
S. 2 (7-11-1962). 


Section 13 — Note 2 (A) (contd.) 
ger would not lead to the conclusion that 
wife was living in adultery.) ** 1978 Hindu 
LR 670 (673 to 675) (Delhi). (Mere evidence 
that wife was seen in company of strangers 
cannot prove adultery.) 

(27) Where the allegations in respect of 
the plea of adultery are that the wife was 
moving freely with the clerk giving him 
milk, food etc. sitting near the radio in the 
company of the clerk and laughing and cut¬ 
ting jokes with each other and attending 
cinemas, it was held that the allegations 
were not sufficient to establish the plea of 
adultery. (1971) 1 APLJ 230 (238) (DB). 

(28) Wife becoming pregnant after hus¬ 
band had undergone vasectomy operation — 
Success of vasectomy operation not proved 
and no case made out by husband that he 
had no sexual intercourse with wife during 
period she could have conceived — Also, 
allegation of illicit relations not repeated on 
oath in witness box — Presumption is that 
husband was father of child. A 1982 Ker 68 
(71) : (1982) 1 DMC 256 (DB). 

(29) Where the husband had been coming 
to meet his wife from 'G’ where he was 
living, from time to time and the distance 
from ’G’ to her village was such that even 
without leave he could come to her village 
and the matter of conception and delivery 
of the child was not kept concealed from 
the husband and there was no material on 
the record to show that he ever alleged be¬ 
fore the filing of the petition that the child 
born was not from his loins, there would be 
no manner of doubt that the child born to 
the wife was from the loins of her husband. 
Therefore the allegation made by the hus¬ 
band that she had voluntary sexual inter¬ 
course with a person other than him was 
false. 1979 Hindu LR 550 (553) (Punj). 

Confessions and admissions — Effect of. 

(30) Direct proof of adultery being diffi¬ 

cult to get circumstantial evidence as to 
non-access, birth of a child, confessions and 
admissions of the parties may be relied upon 
and proved. A 1971 Guj 33 (36) *• 1977 

Hindu LR 445 (450) (Punj). (Before an ad¬ 
mission of the other spouse is relied upon, 
the Court has to be satisfied from all sur¬ 
rounding circumstances, that it Is true and 
there is no collusion.) 

(31) Ordinarily evidence of adultery shouW 
be independent of wife’s admission parti¬ 
cularly when such evidence is open to ex¬ 
ception and cannot be believed in the light 
of surrounding circumstances. A 1971 Gui 33 
(38) *• A 1973 Raj 94 (95) : 1972 Raj LW 
527. (Mere admissions made by the wife in 
cross-examination is no proof of adultery.) 

(32) Clear admission in letter written by 
respondent as to her having Intercourse 


with person other than appellant i. e.. her 
spouse after solemnisation of marriage — 
Adultery, held is proved. A 1982 Madh Pra 
120 (122) : 1982 MPLJ 308 (DB). 

(33) Letter written by wife containing ad¬ 
mission of adultery and also stating that it 
was condoned by husband — Pardon grant¬ 
ed by husband can be conveniently sepa¬ 
rated from admission of adultery — Guilt 
of wife cannot be washed away. 1979 Hindu 
LR 99 (104) : 1979 Mar LJ 210 (Punj), 

Condonation of adultery 

(34) A bare assertion of cohabitation by 
husband made to invest the Court with 
jurisdiction to entertain the application 
under Section 13 contradicted by his sub¬ 
sequent statement that he never condoned 
the adultery must be regarded as ineffective 
to constitute cohabitation where the wife 
also has denied the suggestion of cohabita¬ 
tion and there is no question of any bila¬ 
teral intention on the part of both spouses 
to set up a matrimonial home together. 
Even if the parties cohabited together be¬ 
fore the filing of the petition under Sec¬ 
tion 13 this would not constitute condona¬ 
tion of adultery in the absence of evidence 
that the husband had full knowledge at 
that time that the wife had committed 
adultery with the co-respondent. A 1982 
Punj 144 (145, 146) : ILR (1961) 1 Punj 718. 

[See also A 1972 Pat 392 (393) : 1972 Pat 
LJR 582 (DB). (Judicial separation — Un¬ 
chastity of wife — Condonation thereof by 
husband also must be ascertained.)] 

(35) Condonation of adultery is a ques¬ 
tion of fact and continuance or resumotion 
of sexual intercourse by husband after he 
had discovered misconduct of his wife is the 
best evidence of condonation. A 1971 Guj 33 
(38). 

(36) Fact that husband cohabited with 
wife even after knowledge that she had 
been guilty of cohabiting with another per¬ 
son would be sufficient to constitute con¬ 
donation. A 1967 SC 581 (585). 

2 (B). Cruelty. 

(1) 'Cruelty’ postulates a treatment of the 
petitioner with such cruelty as to cause a 
reasonable apprehension in the petitioners 
mind that it will be harmful or injurious 
for the petitioner to live with the other 
spouse. "The clause applies as well to cases 
of mental cruelty, which may caiae even 
more serious injury than physical ham and 
create in the mind of the injured petitioner 
such apprehension as is contemplated in tne. 
section. The question of cruelty must oe 
determined from the whole facts and mat^ 
monial relations between spouses. RegaM 
must be had to their culture, temperaments, 
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status in life, state of health of the parties 
inter-action between them in their daily life 
and numerous other factors which cannot 
be brought in and confined to an exclusive 
or inclusive definition. Existence of cruelty 
depends not on the magnitude, but rather 
on the consequenoe of offence of cruelty, ac¬ 
tual or apprehended. A 1966 Madh Pra 205 
(206) : 1965 MPLJ 549 (DB) *• A 1970 Bom 
312 (321) : 71 Bom LR 569 •* (1970) 74 Cal 
WN 924 (931) •* (1969) 73 Cal WN 143 •* 
(1969) 73 Cal WN 502 (DB) •• A 1963 Pal 
93 (96) : 1963 BLJR 717 *• 1962 Ker LT 
912. (It is certainly not subjective feeling 
about cruelty.) (1982) 1 Div Mat C 73 (77) 
(MP) •* 1981 Marri LJ 84 (93. 96. 97) : 1981 
Hindu LR 331. (Personalities of the parties 
are an important element in the decision 
whether the conduct between the two 
spouses has been cruel.) 

(2) Wilful and unjustifiable interference 
by one spouse in the sphere of life of the 
other, is one species of cruelty in the same 
way in which rough or domineering con¬ 
duct of unnatural sexual practices or dis¬ 
gusting accusations of unchastity or adul¬ 
tery and some times even studied unkind¬ 
ness or persistent nagging can in a proper 
case be regarded as cruelty. Cruelty about 
which the Act speaks is not restricted to 
acts of physical violence and may extend to 
behaviour which may cause pain and imury 
to the mind as well and so render the con¬ 
tinuance in matrimonial home an agonising 
ordeal. A 1968 Mys 115 (116) : (1967) 2 Mys 
LJ 185 •• 1980 Hindu LR 546 (548, 549) : 
1980 Marr LJ 333 (Punj) •• A 1978 Raj 140 
(146) : 1978 Raj LW 363 •• 1971 All LJ 67 
(75). 

[See (1982) 1 Bom CR 236 (258). (Cruelty 
connotes acts which give unnecessary pain 
to others, or which are savage or inhuman 
or merciless.) •• A 1979 Punj 162 (165, 166) : 
81 Pun LR 113. (The term "cruelty” admits 
in its ambit and scope such acts which 
might even cause mental agony to aggrieved 
party.) •• A 1975 Raj 7 (7) : 1974 Raj LW 
284 (DB). (Mental cruelty is a matrimonial 
'Offence.)! 

(3) (Cruelty need not be physical violence 
administered by defaulting party — Cruelty 
may be in conduct, demeanour and treat¬ 
ment by defaulting party. A 1965 J and K 
95 (97, 98) : 1965 Kash LJ 226 (DB) •• 1981 
Marri LJ 415 (418, 421) (Delhi). 

(4) Motive or intention to be cruel is not 

necessary if conduct otherwise can be held 
to be cruelty. A 1967 Bom 80 (85) : 08 Bom 
LR 169 •• A 1973 Delhi 200 (209, 210) : 

(1973) 75 Pun LR (D) 168 (DB). 

(5) Intention to inflict cruelty is not a rel¬ 
evant factor for a decree of divorce under 
S. 13 (1) (ia) of the Act. ILR 1979 (1) Kant 
322 (331) (DB).. 

(6) Whether or not Isolated acts of viol¬ 
ence amount to cruelty normally depends on 
facts and circumstances of each case and the 
modem tendency of society Is at least to 
treat with disapproval acts of violence or 
assault towards women. New rules of social 
behaviour and conduct must be recognised 
by Courts in determining what would 
amount to cruelty in the present set-up, 


and the Court would be disinclined to dis¬ 
miss lightly the so-called isolated acts of 
violence and assault as not amounting to 
cruelty, if the victims of such assaults re¬ 
sent and take exception to them. A 1960 
Punj 422 (425) : 62 Pun IJl 127 *• 1975 
Hindu LR 31 (39) (Punj). 

[See A 1981 Punj 119 (125) : 1981 Hindu 
LR 16. (Overall effect of behaviour should 
be considered — Divorce cannot be denied 
by considering single instance.)! 

[See also A 1976 Cal 156 (183) : (1976) 3 
Cal HC (N) 119. (Solitary act of cruelty fol¬ 
lowed by remorse is not cruelty.)! 

(7) It is not necessary, as under the 
English law, that the cruelty must be of 
such a character as to cause 'danger’ to life, 
limb or health as to give rise to a reasonable 
apprehension of such a danger. Therefore, 
what the Courts must determine is not whe¬ 
ther the petitioner has proved the charge 
of cruelty having regard to the principles of 
English law, but whether the petitioner 
proves that the respondent has treated him 
with such cruelty as to cause a reasonable 
apprehension in his mind that it will be 
harmful or injurious for him to live with 
the respondent. A 1975 SC 1534 (1540, 1541, 
1544, 1545) : 1975 Hindu LR 111. (The only 
rider is the interdict of S. 23 (1) (a). (A 1970 
Bom 312, Reversed.) 

[See A 1982 Bom 498 (505).! 

(8) Where a party actually pleads in court 
that the cruelty, it has to suffer or is likely 
to suffer, is outside limit of tolerance, and 
insistence on its living with its 
spouse might endanger its life or 
safety, then the question is. whether this 
attitude is justified by facts. At that stage, 
it would be very dangerous for Court to for¬ 
mulate different levels of tolerance for dif¬ 
ferent classes, on basis of social status or 
economic level or educational acquirement. 
1962 MPLJ 617 (620, 621) (DB). 

[See 1980 Mat LR 275 : 1980 Sim LC 388 : 
1981 Hindu LR 69 (72). (Any conduct by 
which a reasonable person may be physi¬ 
cally or mentally tormented must amount to 
cruelty.)! 

(9) While it is undoubtedly true that legal 
concept of cruelty cannot be static, but 
should be one which ought to keep progress 
in civilisation and advancement in social 
conditions Courts should, nevertheless, be 
careful not to extend area of legal cruelty 
so as to imperil the very institution of mar¬ 
riage itself. Proof of actual violence may no 
longer be necessary to convince the Court 
of cruelty by one spouse towards the other. 
Whether in any given case, there has been 
cruelty has to be decided on facts and cir¬ 
cumstances of that case. (1962) 40 Mys LJ 
^4 (DB). 

(10) The concept of cruelty has varied 
from time to time, from place to place and 
from individual to individual in its applica¬ 
tion according to social status of the persons 
involved and their economic conditionj and 
other matters. The question whether the act 
complained of was a cruel act is to be de¬ 
termined from the whole facts and the 
matrimonial relations between the parties. 
In this connection the culture, temperament 
and status in life and manyotheir things are 
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Section 13 — Note 2 (B) (contd.) 
the factors which have to be considered. 
Each case depends on its own facts and 
must be judged on these facts. A 1978 J&K 
69 (73) : 1978 Hash LJ 237 (FB). 

(11) In deciding question of legal cruelty 
Court must consider the social status, en¬ 
vironments, the mental and physical con¬ 
ditions and the susceptibilities of the in¬ 
nocent spouse and also the custom emd 
manners of the parties. In cases of mental 
cruelty the whole matrimonial relation 
must be taken into account. A 1970 J & K 
158 (159) : 1970 Kash LJ 311. 

Onus of proof, nature of evidence and 

duty of court 

(12) The question of mental cruelty 
should be answered in the light of the 
norms of marital ties of the particular 
society to which the parties belong, their 
social values, status of the parties, environ¬ 
ments of the parties etc. etc. A 1979 Cal 87 
(92) : (1978) 2 Cal LJ 127 (DB) •* (1982) 1 
Div Mat Cas 73 (77) (MP) •• (1981) 19 Del 
LT 400 (405) : 1981 Marriage LJ 366 •* A 
1979 Punj 162 (165, 166) : 81 Pun LR 113. 

fSee 1979 Hindu LR 34 (35) : 1980 Marrl 
LJ 201 (Delhi). (It is a question of the 
manner in which the complaining spouse is 
treated physically, mentally, socially or 
otherwise.) I 

(13) The legal conception of cruelty com¬ 
prises of two distinct elements that is, ill- 
treatment complained of and resultant 
danger or apprehension flowing from it. 
The evidence has to be assessed in the light 
of this. 80 Pun LR 573 : 1978 Hindu LR 594 
(596). 

fSee 1976 Hindu LR 719 (721) (Punj). 
(Case of no reasonable apprehension.) •• 
(1974) 1 Cut WR 593 (604).l 

[See also A 1975 All 337 (339, 340) : (1975) 
1 All LR 313. (Cruelty, as envisaged in Sec¬ 
tion 13 (la), as amended by U. P. Act XIII 
Of 1982.)! 

(14) Cruelty now means cruelty of such a 
character as to cause danger to life, limb 
or health or to give rise to a reasonable ap¬ 
prehension of such danger. 1980 Bom CR 
218 : 1980 Mah LJ 391 : 1980 Hindu 
LR 441 •• 1978 WLN 627 (637) : ILR (1979) 
29 Raj 1. 

(15) Whether beating by husband creat¬ 
ed apprehension in wife’s mind that It 
would be harmful to live with her husband 
depends on facts of each case. 211-treatment 
or cruelty does not lie merely in beating. A 
1972 Andh Pra 377 (378) : (1972) 1 Andh LT 
133. 

(16) The word "treated” as used in S. 13 
(1) (ia) denotes a conscious action and ing 
dudes an omission which has to be cruel in 
order to call for a decree of divorce. Thus, 
a conscious act cruel In nature is the re¬ 
quirement of the provision. A 1979 All 316 
(323). 

(17) Petition for judicial separation — 
Onus to prove cruelty lies heavily upon 
suing spouse — Proof required in such a 
case is one required in Criminal Prosecu¬ 
tion. (1969) 73 Cal WN 143 *• 1980 Hindu LR 
693 (P & H) *• (1977) 3 UCR (Bom) 384 


(390) : (1978) 2 Mah LR 515 •• 1977 Hindu 
LR 699 (700) (Punj) ♦* 1977 Hindu LR 576 
(578) (Punj). 

(18) Doubtless, the burden must lie on 

the petitioner to establish his or her case 
for ordinarily the burden lies on the party 
which affirms a fact, not on the party whi(£ 
denies it. A 1975 SC 1534 (1539) : 1975 

Hindu LR 111 . 

[See 1976 (2) Malayan LJ 7 (9), (Burden 
to prove cruelty beyond reasonable doubt 
Is on the petitioner.)! 

(19) Where the allegation of cruelty and 

animus deserendi on the part of the wife 
was not proved by the husband, he would 
not be entitled to a decree of divorce *• 1981 
Hindu LR 277 (278) (Punj) •* (1982) 1 Div 
Mat C 398 (399) (All). *• 1980 Marriage LJ 
402 : 1980 Hindu LR 686 (688) (Punj) •• 
(1980) Marriage LJ 531 : 1980 Hindu LR 667 
(669) (P & H) •• 1980 Hindu LR 682 (683) 
(Punj) •• 1980 Hindu LR 663 (664) (Punj) •* 
1980 Hindu LR 263 (264, 265) (Punj) •• 1980 
Hindu LR 166 (169) : 1980 Mat LR 108 

(Baj). 

fSee 1980 Hindu Law Rep 651 (653) 

(P & H). (Letter written by the wife at the 
instance of the husband.) •* 1980 Hindu LB 
616 (618) (P & H). (Wife was allegedly once 
given knife blows and her ribs were broken 
the second time — Wife or her parents not 
reporting the matter to police nor was she 
treated from Govt, dispensary or an allopa¬ 
thic doctor — Allegations disbelieved.) •• 
1980 Hindu LR 607 (609) (Punj). (Improbable 
allegations of maltreatment and demand 
of Rs. 10,000 as additional dowry.) •* 1979 
Mat LR 310 (Paras 5. 8) : (1979) 15 Delhi LT 
324. (Vague allegations of humiliation, con¬ 
temptuous treatment by wife — Cruelty by 
wife not established.) ** 1980 Hindu LR 52 
(57) : 1979 Cur LJ (Civ) 534 (Punj). (Mere 
allegations of cruelty do not prove cruelty.)! 

(20) Cruelty — Standard of proof — Is no 
higher than in ci^ proceedings L e. a fact 
can be established by preponderance of pro¬ 
bability. 1980 Bom CR 218 : (1980) 2 Mah 
LR 111 (122, 123) : 1980 Mah U 391 : 1980 
Hindu LR 441. 

fSee sdso 1980 Hindu LR 65 (67) (Pnnj). 
(Petition by wife on ground of cruelty — 
Husband did not rebut charge of cnietly — 
Decree for divorce affirmed.)! 

(21) Even after the amendment in 1976 
cruelty simpllciter will not suffice. The 
petitioner will have to prove that the 
cruelty is of a nature as to give rise to a 
reasonable apprehension in his mind that 
it will be harmful or injurious for him to 
live with the other party. Ordinarily a 
single act of violence is not sufficient for 
the purpose. But in particular circumstances 
even a single act of grossly violent character 
may constitute legal cruelty. A 1980 Cal 370 
(373) : (1980) 2 Cal LJ 82 (DB). 

(22) The conduct in order to constitute 

cruelty should be grave and weighty so as 
to make cohabitation virtually unendurable. 
It must be more serious than the ordinary 
wear and tear of marriage. The petitioner 
in a divorce petition has to prove that he 
was treated with cruelty. A 1982 Delhi 240 
(242) : 1982 Hindu LR 226. , 

(23) Cruelty may be physical or corporeal 
or may be mental. Of physical cruelty there 
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can be tangible and direct evidence. Of 
mental cruelty there may not sometimes be 
direct evidence. The courts are required to 
probe into the mental process and mental 
effect of incidents that are brought out in 
evidence, 1978 Hindu LR 304 (307) : 1979 
Marri LJ 317 (Delhi). 

fSee A 1976 Cal 156 (161, 162) : (1976) 3 
Cal HC (N) 119. (Effect of wife’s letter to her 
lover on the mind of husband neither 
pleaded nor established.) •* 1975 Ker LT 72 
(77) (DB^ (Wife soon after marriage wrote a 
letter to her lover evincing a subsisting love 
and affection and a desire to meet him. To 
say that it was cruel towards husband in 
the sense that it was harmful or injurious to 
his life, limb or health would be too far¬ 
fetched.)! 

(24) Courts are reluctant to find cruelty 
on the evidence of the petitioner, tmless 
there is corroborative evidence to support 
his allegations, but corroboration is not es¬ 
sential. though it is in practice required un¬ 
less its absence can be accounted for. A 1979 
Cal 87 (92) t (1978) 2 Cal LJ 127 (DB). 

rSec A 1982 Cal 474 (476) (DB). (Petition 
by husband for divorce on ground of wife’s 
cruelty — Husband not examining members 
of his family who were described as wit¬ 
nesses to the alleged acts of cruelty — Ad¬ 
verse presumption can. be drawn against 
petitioner).! 

(25) Petition for divorce on ground of 
cruelty — Oral statements of interested 
witnesses — Contradictions and improbabi¬ 
lities — Such jrtatements cannot be relied 
upon — Petition would be liable to be dis¬ 
missed. 1981 Hindu LR 572 (573) (Punj). 

(26) Cruelty does not mean physical cru¬ 
elty i. e. cruelty caused by physical acts of 
violence. Evidence by the husband that he 
never ill-treated, the wife is of a negative 
character and cannot rebut positive evi¬ 
dence of maltreatment adduced by wife. A 
1959 Him Pra 37 (39. 40). 

(27) If any apprehension arises in mind 
of petitioner on account of circumstances 
other than act of cruelty, it would not af¬ 
ford a ground for decree. 1978 Hindu LR 
651 (652) : 1978 Marr LJ 406. (Respondent's 
act in murdering her brother and brother’s 
wife.) 

(28) Modern view, allows no discrimina¬ 
tion between husband and wife in judging 
what is cruelty. Standard by which legal 
cruelty on part of either spouse has to be 
judged is not different. The need to pay 
particular attention to the mind of the 
petitioner entitles the Courts to take into 
account greater liability of a woman to 
paychological injury. Nevertheless, approach 

the C^urt to the whole question has to 
be unbiased towards either spouse. A 1965 
All 280 (286). 

(29) There are two sides to be considered 
In a case of cruelty; from the petitioner’s 
tide ought this petitioner to be called on 
to endure the conduct: from the respon¬ 
dent’s side, was this conduct excusable? 
Court has then to decide whether sum total 
of reprehensible conduct was cruel. That 

depend oo whether cumulative conduct 
% 


was sufllciently serious to say that from a 
reasonable person’s point of view after a 
consideration of any excuse which the 
respondent might have in the circumstances, 
conduct is such that petitioner ought not lo 
be called upon lo endure it. A 1970 Cal 
266 (276). 

(30) A marriage in which the parties 
could no more live together deserved to be 
dissolved, more so when cruelty by the 
wife had been established. Even if the 
husband was held to be guilty of cruelty 
and the wife went on quielty suffering it 
was all the more appropriate that the 
couple was permitted to live apart, A 1978 
Raj 140 : 1978 Raj LW 363. 

Positive cases 

(31) Forcibly dragging unwilling wife to 
husband’s home amounts to cruelty. 1968 
Cur LJ 442 (447) (Punj) •* (1967) 60 Pun 
LR 404 (407) (Delhi) (DB). 

(32) False allegation of unchastity and 

adultery against wife amounts to cruelty. 
A 1067 Punj 397 (390) A 1983 KiJnt 295 

(301) (DB) •* (1970) 74 Cal W'N 924 (930, 931) 
•• A 1905 All 280 (284). (Overruled on an¬ 
other point in A 1969 All 504 (FB).) ** A 1963 
Punj 242 (243) ** A 1961 J and K 33 (34) 
1982 Hindu LR 397 (408) : (1982) 2 DMC 158 
(Delhi) •• A 1980 Kant 8 (11. 12) : (1980) 
1 Kant LJ 101 (DB) *• 1979 Hindu LR 131 
(135) : 1980 Marri LJ 159 *• A 1979 Punj 71: 

1979 Mat LR 194 •* 1979 Hindu LR 753 (754) 
•* 1979 Hindu LR 82 : 1980 Marri LJ 79 (84) 
(Punj) •• 1979 Hindu LR 599 : 1980 Marri 
LJ 193 (Punj) •* (1972) 74 Punj LR 71 (74) 

(33) Where the husband had made an 
allegation against his wife, who was 
practising advocate that she had developed 
extra marital relationships with her profes¬ 
sional colleagues and others, and the allega¬ 
tion was admitted in the written statement 
and in his evidence, the allegation must 
be held to be cruelty by itself inflicted by 
the husband. 1977 Mah LJ 661 (668) (DB). 

(34) When the wife alleged that husband’s 
elder brother tried to molest her while she 
was living in her husband’s house, these 
allegations, considered in the light of strain¬ 
ed relations would cause mental annoyance 
and torture to the husband. 1980 Hindu LR 
546 (548, 549) : 1980 Marriage LJ 333 (Punj). 

(35) Accusation made by wife against her 
husband that he was having shady relations 
with his aunt would amount to mental 
cruelty. 1981 Hindu LR 569 (571) (Funi). 

fSee 1981 Hindu LR 37 (40) : 1981 

Marriage LJ 343 (Punj). (Husband having il¬ 
licit relations with his sister-in-lnw.)! 

(36) False imputation of adulterous con¬ 
duct on the part of husb.ond constitutes 
cruelty of a type envisaged in S. 13, is by 
now judicially well recognised. A 1981 Punj 
119 (124) : 1981 Hindu LR 16. 

rSee 1981 Hindu LR 565 (1) (Punj) 

(Complaint by wife against husband under 
Ss. 494, 604, 504 and S. 109, I. P. C. dismiss¬ 
ed — Making of such false allegations by 
wife amounts in law to mental cruelty) •* 

1980 Hindu LR 710 (714, 715) (P & H). 

(False and reckless allegations on character 
of husband and against his family mem¬ 
bers.)! 
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(37) The act of second marriage by the 
husband and leading of married life with 
another woman is undoubtedly an act of 
cruelty. 1981 Marri LJ 33 (34) (Punj). 

(38) Petition by husband — Accusations 
by wife in her reply and evidence that the 
husband was having illicit relations with his 
"Bhua” and that her father-in-law also 
wanted to have sexual intercourse with her 
— It amounted to mental cruelty to husband 
1980 Raj LW 388 (392, 393) : 1981 Hindu LR 
92. 

(39) Where the wife was earning, the utter 
neglect of wife by the husband especially 
after she stopped giving her entire salary 
and his complete callousness to her condi¬ 
tion when she was pregnant and his inti¬ 
macy and censideration for some other lady 
were factors that would cumulatively 
amount to cruelty on the part of husband. 
1979 Hindu LR 570 (584) : (1980) 82 Pun LR 
(D) 48 (DB) (Delhi). 

(40) Wife voluntarily depriving husband 
of her society and cohabitation for a long 
period, can be said to be guilty of cruelty 
4 1964 All 486 (488) : 1964 All WR (HC) 363. 
(Reversed on another point in A 1967 SC 
581.) •* A 1982 Cal 474 (477) (DB). (Failure 
or inability on part of spouse to effectuate 
sexual intercourse amounts to cruelty.) •• A 
1981 Delhi 53 (58) : 1981 Rajdhani LR 121. 
(Wilful refusal of wife to fulfil her matri¬ 
monial obligations). 

[See A 1982 Punj 208 : (1980) 82 Pun LR 
83 (84). (Where by becoming Brahma 

Kumari and thus renouncing the world the 
wife declined to maintain matrimonial rela¬ 
tions with husband, this amounted to 
cruelty.) 

(41) Wife developing intimacy with her 
brother in law — Wife started disliking cf 
her husband because of the intimacy — Wife 
deserting the husband without any eufficient 
excuse — Held this amounted to an act of 
cruelty on the part of wife. 1980 Hindu LR 
787 : 1980 BLJR 626 (628) (DB). 

rSee ILR 1979 (1) Kant 322 (328) (DB) •• 
1978 HLR 698 (699) (P & H). (Wife having 
undesirable relations with another person.)] 

(42) Conduct of husband of indulging in 
love affairs with another woman and pro¬ 
mising to marry — Married wife, mentally 
hurt — Conduct of husband amounts to 
cruelty. A 1976 Raj 1 (3) : 1975 Raj LW 549 

(43) Jnsulting conduct by wife in public 
against husband. A 1970 Mys 232 (238) •• 
1982 Hindu LR 30 (31) : (1982) 1 DMC 169 
(DB) (Punj). (Wife of nagging type, con¬ 
stantly insulting husband in presence of his 
friends.) 

(44) Prevention of husband from per¬ 
forming marital function due to wife suf¬ 
fering from deadly disease. A 1970 J and 
K 158 (159) s 1970 Kash LJ 311. 

(45) Failure to or inability to or refusal 
to effectuate the sexual Intercourse by the 
husband without any reason on the part 
of the wife, would amount to subjecting the 
wife to cruelty. A 1980 Kant 8 (II, 12) : 1980 
Hindu LR 265 (DB) ♦* 1978 Rajdhani LR 
111 (119). (Husband impotent qua wife.) •• 

A 1973 Delhi 200 (209, 210) (DB). (To force 
a wife to sexless life Is nothing hut cruelty.) 


fSee also A 1973 Delhi 46 (52 
LR (D) 242 (DBX 

ful pparation for years and comolete 
^nial of coitus would amount to causing 
mental cruelty.) ** (1982) 84 Pun LR ^ 

rSee however 1979 Marri t t 100 /loav - 

Itself IS not cruelty and failure to hava 

ther^from‘®n^°Tf impotence, wh^ 

evfn if Physical cause, 

even 11 resulting m a breakdown of health 

for feliet)! 

^ ill-treatment and beating of Wite aftd 

ADsence or ttiedical certificatp ik nXt 
material. A 1961 Punj 521 (523 524) • 83 

fD^lhi)^ 1 Mat’c 306 (300) 

suit heating by husband re- 

o to wife) •• 1982 

1980 Rajdhani LR 536 (543 to 545) : 1981 

Hindu LR 148 (150) : 

Sim LC 216 •• (1979) 

1® 165 (167, 168) 

5§®*hi) • 1978 Hindu LR 562 (564, 565) 

4 Hmdu LR 262 (265) (Delhi). 

iSJ? harassment of wife.) •• 

1977 Hindu LR 476 (479) (Delhi) •• 1972 Cur 
LJ 751 : 74 Pun LR 961 (966). 

„ establi^ed that the 

wife had been using foul and abusive lan- 
^age to the husband and to his parents and 
that she often picked up quarrels and dis¬ 
turbed his mental peace it was held that this 

^he wife amounted to cruelty. 

A 1979 J & K 4 (6) : 1978 J and K LR 49 •• 
1975 Cur LJ 360 : 1975 Hindu LR 44 (57) 
(Punj). 

fSee (1982) 1 Div Mat C 93 (94) (MP) •• 

1975 MPLJ 692 (696) (DB).] ' ^ 

(48) Where the husband had deserted the 

Wife without any reasonable cause and 
agamst her wishes and the treatment 
meted out to her at the house of her 
husband was such that it was not possible 
for her to live there happily, the wife 
would be entitled to a decree for divorce on 
the ground of desertion and cruelty. 1980 
Mat LR 221 : 1979 Hindu LR 640 (643) 

(Punj). 

(49) Wife administering ‘love potion’ to 
husband in belief that it would conduce to 
nappy married life — Husband suffering in 
health as result — Wife repenting — Ap¬ 
prehension of husband that things might be 
rei^ated — Wife’s act is legal cruelty — 
Subsequent cohabitation held no condona¬ 
tion. A 1961 Punj 125 (128) • 63 Punj LR 

till. 


(50) Persistence in inordinate sexual de¬ 
mands or malpractices by either spouse can 
be cruelty if it Injures other spouse. A 1965 
All 280 (286). (Overruled on another point 
in A 1969 All 504 (FB).) 

(5p Attempt made by husband during 
his insanity to strangulate wife’s brother 
on one day and her yoimg child on next 
day — Husband’s conduct amounted to 
mental cruelty and was sufficient to cause 
grave apprehension in wife’s mind regarding 
danger to life of her child and herself. A 
1967 Bom 80 (83) 9 67 Bom LR 837. 
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(52) Illness by itself cannot be considered 
mental cruelty. But the consequences of 
^at illness and the conduct resulting there¬ 
from can amount to cruelty. The conduct 
of the wife, from the start, of disappearing 
without information, threatening to com* 
mit suicide, disinclination to sexual inter¬ 
course and general depression resulting m 
mental agony to husband would amount to 
wife treating her husband with cruelty. 
1981 Raidhani LR 271 (281. 282) : (1981) 19 
Delhi LT 250. 

(53) Conduct of wife of having attempt¬ 

ed to commit suicide at husband’s house 
and then lodging false complaint against 
him of attempt to commit murder resulting 
in prosecution against him, amounts to 
cruelty. 1980 Hindu LR 301 (305) : 1980 

Marriage LJ 169 (Pun,i). 

(54) If the wife persists in baseless char¬ 

ges of immorality against husband, taunting 
him, filing complaints and writing anony¬ 
mous letters against him and also causes 
physical injuries to him then such acts and 
conduct of wife certainly constitutes cruelty. 
A 1982 (NOC) 111 : 1981 Rajdhani LR 619 

(623) (Delhi). 

[See also 1977 Hindu LR 476 (479) (Delhi). 
(Case under S. 10 of Divorce Act.)! 

(55) Where even though the wife had not 

been given any physical beating, the denial 
of medical treatment to her, on the day she 
arrived at the house of her husband, the 
husband turning her out from the house 
that very day and later on levelling false 
allegations against her father that she was 
being kept in illegal detention at his house 
are the circumstances, when cumulatively 
considered, clearly go to establish that 
husband had treated the wife with legal 
cruelty. A 1979 Punj 162 (165, 166) : 

1979 Hindu LR 118. 

(56) When a wife made very serious but 
false allegations leading to the arrest of her 
hunband and other family members and 
their continued custody and trial in a cri¬ 
minal Court, it would surely amount to 
cruelty. 1982 Hindu LR 97 (101) : 1982 Marri 
LJ 271 (Punj) •* (1979) 15 Delhi LT 30 (35) ; 
1979 Hindu LR 493. 

fSee A 1982 Delhi 543 : 1982 Hindu LR 
379 (386) (Delhi).l 

(57) Where the wife not only left the 
husband's house but also left at his house 
a two month old child and went to her 
parents’ place and, when approached not 
only refused to return to husband’s house 
to live with him but also refused to keep 
the child and the child as a result died, the 
attitude of the wife amounted to cruelty. 
A 1979 P & H 98 (99) I 1979 Hindu LR 155. 

(58) Where the statement of the wife that 
because of dissatisfaction over the dowry 
brought by her, the husband used to beat 
and maltreat her was found corroboration 
from the retort made to police and the 
statement of the witness the wife would 
be entitled to a decree for divorce on 
ground of cruelty. 1979 Marri LJ 502 : 1979 
Hindu LR S16 (317) (Punj)« 


Negative cases 

(59) Grievances made of normal incidents 
of married life — No legal cruelty — Nor 
can husband’s demand for money or taking 
away ornaments be regarded so. A 1960 
Punj 493 (494) •* 1981 Hindu LR 173 (174) 
(Punj). 

[See 1979 Hindu LR 466 (468, 469) (Punj). 
(Refusal of wife to remove brass ring from 
her finger.)! 

(60) Husband inflicting bodily harm to 
himself — Inaction of wife does not amount 
to cruelty to justify judicial separation. 
1975 All LJ 162 (169). 

(61) Where the husband was living 
.jointly with his parents and other relations, 
the mere insistence of the wife for an 
independent matrimonial home could not 
amount to cruelty so as to grant the relief 
of divorce to the husband. 1979 Hindu LR 
142 (147) (Delhi) (DB). 

(See A 1982 Gau 36 (37) : 1982 (1) Civ LJ 
421. (Wife refusing to live with husband in 
his family because two persons in family 
were sufferring from T. B.).l 

(62) Desertion for period of less than two 
years immediately preceding presentation of 
petition does not by itself amount to 
cruelty. A 1973 Raj 269 (270) : 1973 Raj LW 
303. 

(63) Unruly temper of a spouse or matri¬ 
monial wranglings cannot be said to amount 
to cruelty. 47 Cut LT 135 (147, 156) : 1980 
Hindu LR 205. 

(64) The unsupported domestic squabbles 
relied upon by the wife without any evi¬ 
dence of actual violence endangering her 
personal health or safety were insufficient 
to prove cruelty on the part of the husband. 
(1976) 2 Malayan LJ 7 (8, 9). 

(65) The wife would not be entitled to a 
decree for divorce on ground of cruelty 
merely on the allegation that she was given 
beatings by her husband and she was turn¬ 
ed out of the matrimonial home for want 
of dowry when they lived together for 
3 years. 1981 Hindu LR 180 (182) (P & H). 

(66) Where the wife was turned out of 
the house by the husband after she was 
given beatings and she left the house at 
night time and took shelter in the house of 
a person who was not her relative, not 
only for that night but continued to stay 
in his house for 20/22 days the allegation by 
wife against her husband regarding cruelty 
could not be said to have been proved. 1981 
Hindu LR 632 (635) : (1981) Marri LJ 405 
(Punj). 

(67) Solitary incident of beating resulting 
in minor injuries cannot be taken as proof 
of cruelty envisaged by provisions of S. 13. 
1980 Hindu LR 47 (48) (Punj). 

(68) Wife taking three children to the 
office of petitioner and leaving them there 
— This may be an eccentric act but cannot 
be characterised as an act of cruelty. (1980) 
2 Mah LR U1 (123) I 1980 Hindu LR 441. 

(69) Hueband filing a petition for divorce 
on ground of cruelty Wife going to her 
parents place leaving her child with husband. 
Wife made a sacrifice of her motherly af¬ 
fection which she offer^ to pressurise or 
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persuade the husband to bring her back 
from her parents place and to keep her 
with him — This act of wife did not 
amount to cruelty. 1980 Hindu LR 758: 1981 
Marri LJ 45. 

(70) Wife not co-operative in performing 
household duties on one or two occasions 
— Anxious to go in for employment against 
wishes of her husband — Using taunting 
language to husband whereby he felt in¬ 
sulted — Allegations by husband cannot be 
held to constitute cruelty. 1980 Hindu LR 
85 (97, 98) (Punj). 

(71) Wife living with her parents in a 
state of pregnancy — Husband not writing 
a letter to know about her health nor visit¬ 
ing her after she had given birth to a child 
~ This conduct of husband held not suffi¬ 
cient to induce wife to .stay away from him 
alleging cruelly. 1980 Mat LR 135 : 1980 
Hindu LR 122 (125) (Punj). 

(72) Wife’s disapproval to maintenance of 
parents by husband — Use of lawiz by 
wife to create hatred in his mind against 
parents — Not sufficient ground for grant 
of judicial separation as they are normal 
incidents of conjugal life. (1968) 70 Pun LR 
879. 

(73) Mere allegation of adultery against 
the husband contained in the written state¬ 
ment of the wife, which had gone uncon¬ 
tested in the pleadings, coupled with the 
absence of any assertion that he suffered 
mental torture or agony as a result of the 
said unfounded allegation, would not 
justify a finding that the wife had practised 
cruelty on him, more particularly when 
6 uch an allegation ought to have preceded 
the filing of the petition to enable him to 
seek divorce on that ground. 1979 Marr U 
366 (416) : 1979 Hindu LR 415 (P & H) 
•• A 1982 Delhi 107 (111) : 1982 Hindu LR 
238 *• (1980) 2 Mah LR 118 (122, 123) : 1980 
Hindu LR 441. (Mere allegation of infide¬ 
lity against husband) •• A 1978 All 255 (259): 
1978 All LJ 284. 

(74) Mere allegation of adultery made 
against a spouse in defence in a written 
statement does not by itself amount to 
cruelty. Petitioner must establish falsity of 
such allegation in order that it may con¬ 
stitute cruelty. A 1982 Punj 60 (61. 62) : 
1982 Hindu LR 50 (DB). (1979 Cur LJ (Civ) 
509, Overruled.) 

(75) "Where the accusation made by the 
wife against the husband that he was hav¬ 
ing illicit relations with a woman who also 
worked in the same office, where he was 
working, was not false the husband would 
not be entitled to a decree of divorce on 
the ground of cruelty and desertion when 
the husband himself tried to desert the wife 
and not vice versa. 1981 Hindu LR 309 (312) 
(Punj). 

(76) The allegation of molestation made 
by a wife against the brother of her hus¬ 
band merely by way of defence in her 
written statement would not amount to legal 
cruelty and could not per se be ground for 
divorce. 1982 Hindu LR 129 (130) : (1982) 2 
DMC 20 (DB) (Punj). 



yviicic 111 wues peuuon lor divorce, 
her case was that the husband was too weak 
to stand up against his mother, under the 
circumstances the omission complained of 
was not of such a grave and weighty 
nature as to constitute cruelty within Sec¬ 
tion 13 (1) (la). A 1979 All 316 (323). 


(78) Husband., on certain occasions, per¬ 
suading his wife to accompany him and 
even pressing her for the same — This 
conduct on the husband’s part giving rise 
to unpleasantness because wife was unwil- 
to go with h;m — Held, such conduct 
on husband’s part was perfectly justified 
and could, by no stretch of imagination, be 
treated as cruelty. A 1970 Madh Pra 36 (38): 
1969 MPLJ 361. 


(79) An indifference to the husband’s re¬ 
lations or friends or acquittances by the wife 
cannot be said to amount to legal cruelty. 
1975 All LJ 162 (166. 169) ** 1978 Mat LR 
352 : 1978 Hindu LR 425 (437) (Delhi). (Plea 
of cruelty based on wife neglecting her 
fiprne, her children and petitioner by not 
giving up her service.) 

(80) Where the wife who was pressed to 
remain with parents of the husband at a 
place which was away from the place 
where the husband was residing had not 
agreed to live with them, the wife could not 
be held guilty of any cruelty towards the 
husband when she insisted upon staying 
with the husband. 1982 Hindu LR 141 (142) : 
1982 Marriage LJ 360 (Punj). 

(81) Where the wife had growth of hair 
on her face she was thus uglv and the 
husband claimed relief under Sec. 13 on 
ground that It amounted to cruelty on him 
to live with such a wife, held relief could 
not be granted on this ground, when the 
medical report showed that growth of hair 
was a disease and it was not because of 
any act or omission on the part of the wife. 
1981 Marr LJ 415 (418, 421) (Delhi). 

(82) Fact that wife did not attend on 
husband when he was hospitalised will not 
constitute cruelty. 1980 Mat LR 179 : 1981 
Hindu LR 331 (337 ) (Delhi). 

(See however (1982) 1 Div Mat C 128 (131) 
(Delhi). (Cold indifference, like a wife not 
caring to see her seriously injured husband 
in hospital does constitute an act of cru¬ 
elty.) •* A 1980 Delhi 213 : 1980 Rajdhani LR 
290. (Wife not caring to see seriously injur¬ 
ed husband in hospital — It is cruelty.)] 

(83) The act of non-payment of interim 
maintenance allowance as ordered by High 
Court during the pendency of the appeal 
cannot be in any manner construed as an 
act of cruelty. A 1976 Madh Pra 83 (85) : 
1976 Jab LJ 97 (DB). 

(84) Where the wife did not Initiate cri¬ 
minal proceedings against her husband but 
it was her father who made a complaint to 
the District Magistrate under Ss. 4-A and 
4-B of the Dowry Prohibition Act which 
suited in the prosecution of the husband 
under S. 406 I. P. C. and the wife ^d not 
appear as a witness in the Court against Iw 
husband and after the discharge of toe 
husband she did not file a revision, the wile 
could not be held guilty of cruelty towards 
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her husband. 1980 Marriage LJ 339 : 1980 

Hindu LR 558 (560) (Punj). 

(85) Where the complaint made by the 
wife against father and brother of her hus¬ 
band for taking security proceedings against 
them was dismissed, it could not be said 
that the complaint had caused such annoy¬ 
ance as would amount to mental cruelty 
when the ground of mental cruelty was 
never pleaded by the husband in the peti¬ 
tion for dissolution of marriage which 
showed that he never felt offended from 
such act of the wife. 1981 Hindu LR 6?.0 
(621) : 1981 Marriage LJ 439 (Punj). 

(86) Where the wife threatened to com- 
mit suicide, mere threats, made in a fit of 
self-pity brought about by the wretched¬ 
ness of her physical condition sterility m 
the instant case and not with the intention 
of oppressing the husband, did not consti¬ 
tute mental cruelty. 1979 Hindu LR 169 : 
1979 Marri Lj 128 (140) (Delhi). 

(87) Husband alleging that wife herself 
pouring kerosene on herself in anger — 
Wife denying the allegation and taking the 
stand that kerosene oil thrown on her by 
her mother-in-law — Under circumstances 
held that wife did not try to implicate her 
mother-in-law falsely and she was a victim 
in kerosene oil throwing incident — Hence 
her statement to the police about the occur¬ 
rence could not be taken as an act of cruelty 
towards husband. 1980 Hindu LR 758 (765): 
1981 Marri LJ 45 (Punj). 

(88) Simply because the wife has suffered 
from schizophrenia intermittently, she can¬ 
not be said to have treated the peti¬ 
tioner husband with cruelty. ILR (1979) 1 
Delhi 288 (298) : 1979 Hindu LR 474 (DB). 

(89) The mere indulgence on the part of 
the husband in unsocial activities like be¬ 
ing involved in dacoity and excise cases, 
cannot result in causing mental cruelty to 
wife so as to warrant a decree for divorce. 
1981 All Civ J 145 (148). 

(90) A wife who leaves the matrimonial 

home on her own because of adverse cir¬ 
cumstances or otherwise or takes away the 
ornaments etc. cannot be said to be guilty 
of cruelty. 1979 Hindu LR 142 (147) (DB) 

(Delhi). 

Condonation of cruelty. 

(91) Even though condonation is not 
pleaded as a defence by the respondent it Is 
Court’s duty, in view of the provisions of 
S. 23 (1) (b), to find whether the cruelty 
was condoned by the appellant. That sec¬ 
tion casts an obligation on the Court to con- 
.slder the question of condonation, an obli¬ 
gation which has to be discharged even in 
imdefended cases. The relief prayed for can 
be decreed only if the Court is satisfied ‘'but 
not otherwise”, that the petitioner has not 
in any manner condoned the cruelty. It is 
of course necessary that there should be 
envidence on the record of the case to show 
that the appellant had condoned the cruelty. 
A 1975 SC 1534 (1545) : 1975 Hindu LR 111. 

(92) Plea of condonation of cruelty — It 
must be raised epecifically and cannot be in¬ 


ferred. A 1972 Raj 303 4307) : 1972 Raj LW 
447. 

(93) For condoning the alleged acts of 
cruelty, there has to be a positive act of 
forgiveness which would end the cause 
for divorce. (1982) 1 Div Mat C 128 (129) 
(Delhi). 

(94) Living together of parties as husband 
and wife in spite of matrimonial separation 
amounts to condonation of any cruelty that 
might have taken place. (1982) 1 Div Mat C 
135 (137) (Delhi). 

fSce (1980) 17 DLT 386 (392 to 395) : 1981 
Hindu LR 331 (Delhi). (Resumption of co- 
habitati'jn is indicative of reconciliation,)] 

[See also A 1973 Cal 393 (395, 396) (DB). 
(Condonation of wife’s cruelty was implicit 
in husband’s admission of cohabitation 
throughout.)] 

(95) Where a continuing course of conduct 
on the part of a spouse which tantamounts 
to causing mental cruelty, is made the basis 
of relief sought from the matrimonial Court, 
then no condonation can be pleaded because 
the subsequent and the latest act of cruelty 
would wipe out the effect of condonation of 
earlier acts of misconduct. A 1981 Punj 119 
(123) : 1981 Hindu LR 16. 

(96) The act of cruelty even though con¬ 
doned may be relied upon for the purpose 
of showing the persistent conduct of the 
party in considering subsequent acts of 
cruelty not followed by any cohabitation or 
other act of 'condonation. 1979 Hindu LR 
493 : (1979) 15 Delhi LT 30 (34, 35). 

(97) Husband habitual drinker beating 
and ill-treating wife and at times becoming 
violent—Ill-treatment injuring wife’s health 
— Cohabitation by wife in hope of reform¬ 
ing husband did not constitute condonation 
of cruelty. 1980 Rajdhani LR 536 (543 to 
545) : 1981 Hindu LR 580. 

(98) Wife compelled to leave husband’s 
house because of husband's violent and 
harsh behaviour — Wife coming back and 
staying with husband for short while at in¬ 
tervention of husband’s maternal uncle — 
Wife again leaving house permanently — 
Held, there was no condonation of cruelty 
by wife in absence of any evidence that the 
parties resumed cohabitation. (1979) 2 Mat 
LR 79 : (1979) 15 Delhi LT 165 (167). 

2 (C) Desertion. 

(1) For offence of desertion so far as de¬ 
serting spouse is concerned, two essential 
conditions must be there: (1) factum of 
separation and (2) intention to bring coha¬ 
bitation permanently to an end (animus 
deserendi). Similarly, two elements are es¬ 
sential so far as deserted spouse is concern¬ 
ed: (1) absence of consent and (2) absence of 
conduct giving reasonable cause to spouse 
leaving matrimonial home to ^orm necessary 
intention aforesaid. A 19«4 SC 40 (46) •• A 
1982 Delhi 240: (1982) Div MatC 31 (37) •• 
(1982) 1 Div Mat C 38 (40) (Delhi) •• (1981) 19 
DLT 338 : 1981 Rajdhani LR 346 •* 
1980 Hindu LR 26 (28): (1979) Marr LJ 300 
(Delhi) •• 1979 Hindu LR 553 (554, 555) 
(Punj) •• A 1978 Raj 140 (143, 144) : 1978 


A" in the. citations itands (or AIR 
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Raj LW 363 ** 1977 Hindu LR 516 (Punj) »* 
(1974) 2 Cut WR 942 (946), 

(2) The gist of the matrimonial offence 
of desertion consists in intention of desert¬ 
ing spouse, (animus deserendi) never to re¬ 
turn to marital home while there must be 
absence of consent on part of the person 
deserted. Absence of positive evidence that 
husband petitioner ever made any efforts to 
get deserting wife back does not negative 
case of desertion as set up by petitioner. 
Claim of husband can only be defeated if 
he be guilty of constructive desertion which 
can be proved by his own conduct in com¬ 
pelling his wife to take the course which 
she adopted. Where wife has been living 
apart from her husband of her own choice 
her conduct is attracted by the principle 
that "Desertion means abandonment, and 
implies an active withdrawal from a coha¬ 
bitation that exists." The payment of main¬ 
tenance allowance cannot in law, put an 
end to desertion which remains 'continuing’ 
because the agreement to make this pay- 


prepared to live in a separate house when 
her husband used to come during vacatinn \ 

ed wife leaving husband and not returniM 
thereafter Wife expressing unwillingnea 
to live with husband — Husband however 

Z Marriage LJ 4^6“ 
1980 Hindu LR 355 (360) (Punj). (Wife tak- 

mg up service in another place UK hSl 
bands consent ~ Wife ready to live with 
husband leaving service.) •• 1980 Hindu tb 

Wife’s e£fortrtojdn h“ 

found acceptable — Husband’s petition 
IS counterblast to wife’s application for 

enhancement.) *• 80 Pun LR 
695 . 1978 Hindu LR 714 (718) (Punj).) 

Hindu Law R 644 (647) 

‘uwifes willingness to live 

ho? ^ improper attempt 

on her part to tide over the crisis of an im- 

granted a divorce 
husband.) •• 1979 Hindu LR 
584 (590) (Delhi) : 1979 Marr LJ 578. (Mere 
fo does not interrupt deser- 


ment does not bind the parties to live sepa¬ 
rately. A 1960 Punj o28 (329, 330) : 62 Pun 
LR 67. 

(3) Essence of desertion is abandonment 
of one spouse by the other for no good cause 
and so there can be no desertion by a wife 
who lives separately from her husband if 
in law she is entitled to do so. Refusal by 
the wife, to live with her husband who has 
another wife living docs not constitute a 
matrimonial offence and does not make her 
deserter. A 1970 Mys 59 : (1969) 2 Mys LJ 
332. 

(4) Desertion means intentional perma¬ 
nent abandonment of one spouse by other 
without the other’s consent and without 
reasonable cause. A deserting spouse has 
locus paenitentiae and can purge the con¬ 
sequences of such desertion by offering to 
live with the spouse who has been deserted. 
(1965) 1 Mys LJ 294 (296) (DB) •• (1970) 1 

Andh WR 13 (DB). (Spouses living sepa¬ 
rately by mutual agreement.) •• 1982 Marri * 
LJ 87 (94) (Delhi) »* 1981 Hindu LR 286 (288) 
(Punj) 1980 Hindu LR 703 (707) : 1981 

Marr LJ 229 (Punj). (Wife ready to resume 
cohabitation as she has no other place to 
go.) •• 1980 Marriage LJ 53J : 1980 Hindu 
LR 667 (669) (P & H). (Wife claiming to be 
always ready and willing to stay with hus¬ 
band.) •• 1980 Hindu LR 664 (667) (Punj) •* 
1980 Marr LJ 301 (3C3) (P & H) ** 1979 

Hindu LR 565 (567) (Punj) •• 1979 Marri LJ 
373 : 1979 Hindu LR 486 (489) (P & H) •* 
(1979) 81 Pun LR 122 (123, ]24) : 1979 Hindu 
LR 157. (Parties living separately for many 
years —* Wife prepared to live with husband 
without precondition — Husband, however, 
not willing —» Husband’s divorce petition 
dismissed.) 

rSee (1982) 1 Cal LJ 318 (326) : 1982 Hindu 
LR 430 (DB). (Husband not making any at¬ 
tempt to bring her back to his home and 
turning down the request of her father for 
taking her back.) •• 1980 Hindu LR 697 (702, 
703) (Punj). (Wife was in Government ser¬ 
vice — Wife staying at the same house 
since before her marriage — Wife even was 


(^ Desertion is a matter of inference to 
be dra^^ froni the facts and circumstances 
of each case. The inference may be drawn 
from certain facts which may not in another 
case be capable of leading to the same in¬ 
ference. that is to say, the facts have to be 
viewed as to the purpose which is revealed 
by these acts or by conduct and expression 
of intention, both anterior and subsequent 
to the actual acts of separation. If, in fact, 
there has been a separation, the essential 
question always is whether that act could 
be attributable to an animus deeerendi. A 
1964 SC 40 (48) *♦ (1974) 2 Chit WR 942 
(946) •• (1982) 1 Div Mat C 278 (281) (Delhi) 
•• 1981 WLN (UC) 230 (231) (Raj) : (1982) 1 
DMC 204 (Raj) •• 1981 Hindu LR 150 (154) 
(Punj) •• 1979 Hindu LR 443 (448) : 1981 

Mat LR 41 (Punj). 


(6) In a petition filed on the ground of 
the desertion besides the factum of deser¬ 
tion the intention to bring cohabitation per¬ 
manently to an end should be established. A 
temporary abandonment under some anger 
or disgust or the like will not meet the re¬ 
quirement of the law. (1982) 2 Div Mat C 
91 (93) (MP). 

rSee 1980 Hindu LR 366 (372) : 1980 Mat 
LR 236 (Punj). (Respondent not filing pro¬ 
ceedings for maintenance or peti¬ 
tion for restitution of conjugal rights 
but other circumstances indicating that 
respondent while leaving petttioner had no 
intention to bring matrimonial life to an end 
for ever.) *• 1981 Hindu LR 168 (170) (Delhi). 


Constructive Desertion 


(7) In certain circumstances deserting 
spouse may not be the person who actually 
leaves matrimonial home. Actual parting 
may be due to deserting spouse making 
continued joint life impossible and thus 
compelling deserted spouse to leave matri* 
monial home. In such cases the actual aban¬ 
doning of matrimonial home is not the ad 
of person against whom allegation of deser¬ 
tion is made but the act of person making 
the allegation. Test by which offence il 
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iudeed is not the abandoning of matri¬ 
monial home, but the fact that other party 
has caused such abandonment by his ac¬ 
tions, since he must be taken to intend con- 
seouence of such actions. If it is a natural 
consequence of the behaviour of one spouse 
that the other will leave matrimonial home, 
offending spouse must be presumed to nave 
Intended that this should happen. Cases m 
tVhich the parting of the spouses has arisen 
in these circumstances are sometimes called 
“constructive” desertions. A 1957 Mad 243 
t250) •• 1965 Puni LR (Sup) 332 A 1959 
Madh Pra 349 (350) 1980 Hindu LB. 52 

(56) : 1979 Cur LJ (Civ) 534 
desertion proved on part of wife with in¬ 
tention not to resume cohabitation, on tne 
contrary husband was responsible for turn¬ 
ing out the wife — Husband was not en¬ 
titled to divorce.) •• A 1980 Rai 
1979 Raj LW 339 •• 1979 WLN (UC) 354 
(357) (Raj) •• A 1976 Punj 300 (302) ■ 

Hindu LR 435 1975 WLN (UC) 131 (Raj). 

(Husband suspecting wife’s character and 
compelling her to leave matrimonial homej 
••1975 WLN (UC) 125 (Raj). (Wife going 
with her father with the conspt of her 
husband under compelling circumstances 
created by husband — Husband never try¬ 
ing to bring her back.) 

(See A 1982 Raj 220 : 1982 Raj LW 178 
(184). (If the deserting spouse has a reason¬ 
able cause” to desert such desertion wiii 
not be "desertion”.) ** 1981 Mat LR 304 : 
1981 Rajdhani LR 346 •* 1980 Hindu LR 149 
(153) (Punj & Har). (Evidence showing that 
it was wife who had not been kept "^pp^iy 
by husband at his house aj'd 
she had been turned out of the house by 
husband.) •• 1980 Mat LR 135 : 1980 Hindu 
LR 122 (125) (Punj). (It was husband who 
had withdrawn from society of wife under 
false excuse of setting a business.) 197» 
Marr LJ 382 : 1979 Hindu LR 228 (229) 

(Punj). (Petitioner-husband admitting tnar 
he was not ready to keep respondent as ne 
did not trust her — Wife stated her wil¬ 
lingness to live with husband 
tioner who deserted respondent.) 

81 Pun LR 122 (123. 124) : 1979 Hindu LR 

157, (If a spouse abandons 
state of temporary passion, it will no 
amount to desertion.) •* 1979 Hindu LR 63 
(65) (Punj). (Husband made attempts to 
take her back to his house but wife not 
wUling to go.) *• 1979 Marr LJ 583 .1970 
HLR 754 (756) (Punj). (Wife keeping mdiN 
ferent health required every assistance from 
husband — There is hardly any reason for 

her to desert him - Husband fed up with 
his wife who often remained ill and th^e 
force falsely alleged that she deserted him.) \ 

(8) Where the husband became deaf ^er 
the marriage and on this pretext 

left the matrimonial home and in s^e ^ 
attempts by husband refused io 
matrimonial home it was clear that it 
the wife who deserted the ^«sband. 1979 
Hindu UR 59 (60) : 1979 Marrl U 499 

<P & H). 

(9) Words ’wilful neglect' in Explan^ion 

•re ^signed to cover 
' In Bn gHfih law. A 1984 SC 40 (58). 


(10) Word ’wilful’ has been employed in 
contradistinction to 'accidental’ or ’In¬ 
advertent’. It means that the person is con¬ 
sciously acting or is consciously failing in a 
reprehensible manner in the discharge of 
his or her marital obligations. It implies abs¬ 
tention from an obvious duty. A 1962 
Madh Pra 193 (194) : 1963 MPLJ 878. 

(11) Offence of desertion commences when 

fact of separation and animus deserendi co* 
exist. But it is not necessary that they 
should commence at the same time. A 1964 
SC 40 (48) ** 1981 Mat LR 95 (99) : 1981 

Marr LJ 290 (Delhi) ** 1975 Hindu LR 301 
(303) (Delhi) ** A 1973 Raj 3 (5) : 1973 Raj 
LW 226 A 1972 Raj 303 (306) : 19^2 Raj 
LW 447 •• A 1960 Bom 418 (422). (Reversed 
on another point in AIR 1964 SC 40.) 

(12) Subsequent intention to abandon will 
not, relate back to time of separation and 
constitute desertion from time of separa¬ 
tion. but only from time intention to aban¬ 
don is manifested. 1965 Punj LR (Sup) 332. 

(13) A petition for divorce on the ground 
of desertion would be liable to be dismissed 
when a period of two years had not elaps¬ 
ed between the period when the parties last 
lived together as husband and wife and the 
date on which the petition for divorce was 
presented 1981 Hindu LR 621 (627) : 1982 

LJ 219 (Punj) *• A 1981 Delhi 53 (59) : 

1981 Rajdhani LR 121 •* (1981) 83 Pun LR 
46 (49) : 1981 Hindu LR 48 ** 1980 

LR 609 (611) (Punj) *• 1979 Mat LR 310 
(Delhi) •• 1978 Marr LJ 11 : 1977 Hindu LR 
391 (392) (Punj) *• A 1982 Delhi 240 (245) . 

1982 Hindu LR 226. (Desertion a con¬ 
tinuous period of two years preceding pre¬ 
sentation of petition is mandatory.) 

(14) In view of Explanation to S. 13 0) 

(ib). the wilful neglect by one of the Parties 
to the marriage to the other party would 
amount to desirtion. To constitute desertion 
within S. 13 (1) (ib) it is not necessary that 
^e or the other parties should actually 
depart from the matrimonial home. H there 
is a complete abondonment ot /U matri¬ 
monial duties, desertion a 

Desertion is not from a place but from a 
state of things. A 1980 Kant 8 (13) . (1980) 
1 Kant LJ 101 (DB). 

(15) Once the desertion is established 
there is no obligation on the deserted spouse 
to appeal to the deserting spouse to change 
his/her mind. 1979 Hindu LR 553 (554, 555) 

(Punj). 

(18) Even when there was disruption of 
marriage for a continuous period of two 
years but the wife made several attempts 
of reconciliation it could not be said that 
there was desertion in law for a continuous 
period of two years as animus deserendi 
was lacking and the husband could not be 
granted decree of divorce on the ground of 
desertion. 1979 Hindu LR 37 (39) (Delhi). 

(17) A de facto separation may take place 
without there being an animus deserendi as 
where there is a separation by mutual con¬ 
sent or a compulsory separation, but if that 
animus supervenes, desertion will begin 
from that moment, unless there is consent 
to the separation by the other spouse. On 
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the other hand there may be animus deser- 
endi without separation, as where the par¬ 
ties live as two households under the same 
roof. If one spouse is forced by the conduct 
of other to leave home, it may be that the 
spouse responsible for the driving out is 
guilty of desertion. It is constructive deser¬ 
tion. A 1970 Cal 266 (276) *• (1965) 1 Mad 
LJ 149 *♦ A 1961 Puni 152 (153) ; ILR (1960) 
Puni 94. 

[See A 1982 Ker 78 (80) : 1981 Ker LT 
739. (Mere physical act of departure of one 
spouse does not necessarily make that 
sopuse the deserting party.) •• (1982) 1 Div 
Mat C 355 (357) (Puni). (Merely because 
wife started living away from husband, did 
not indicate that she deserted husband,) ** 
1980 All LJ (NOC) 78. (Separation from 
wife by the free will of the husband — He 
cannot complain of de.scrtion.) *• JORO Hmdu 
LR 683 (685. 686) (P & H). (Fact that 
spouses were living separately for about two 
years does not amount to desertion.) •• 1980 
Hindu LR 42 (42) : 1980 Marr LJ 264 (Punj) 
(Wife living separately with her father — 
Offer of reconciliation made by father 

husband.) ** A 1979 All 316 
(327). (Mere fact of separate living does not 

deseHion.) •* 1978 Hindu LR 
317 (320) (Delhi). (Mere physical separation 
does not constitute desertion in law nor liv¬ 
ing together negate the existence of deser- 

WLN 627 (631. 634) (Raj). (To 
constitute desertion mere severance of 
tions is not sufficient.) •* (1977) 79 Pun LR 
290 (292). (A mere severance of the rela¬ 
tion by the spouse is not sufficient for hold¬ 
ing guilty of desertion.) 1 


statement of husband — No implicit faith 
can be placed.) *• 1980 Hindu LR 342 (344) 
(Punj) •* 1980 Hindu LR 61 (63) (Puni) ^ 
1980 Hindu LR 58 (59) (P & H) •• 1980 
ffindu LR 52 (55) : 1979 Cur LJ (Civ) 534 
(Punj) •* 1980 Hindu LR 26 (28) : 1979 

Marriage LJ 300 (Delhi) •• 1980 WLN (UC) 
582 (587) : 1981 Raj LW 72 •• A 1979 All 
316 (327) ** A 1979 Cal 87 (93) (DB) •• 1979 

• 1979 Rajdhani LR 
4^ (Delhi) *• 1979 Marr LJ 97 : 1978 Hindu 
LR 462 (464, 465) (Punj) •• 1979 WLN (UC) 
354 (357) (Raj) •• (1978) 4 AU LR 882 (888) •• 
1979 Marr LJ 191 : 1978 Hindu LR 644 (646) 
(Punj). (Fact that wife agreed to live with 
husband at village K and not at village J 
is sufficient to infer that she had not aban¬ 
doned husband with intention not to return.) 
•• A 1978 Punj 317 (318. 319) : 80 Pun LR 
613 ** 1976 Hindu LR 831 (836) (Punj) •• 
1976 Hindu LR 825 (827) : 80 Pun LR (D) 
23 •* 1976 Hindu LR 292 (Delhi) •• 1975 

Hindu LR 248 (251) (Punj) •• (1975) 77 Pun 
LR 129 : 1975 Hindu LR 16 (18) •• A 1974 
Ker 43 (45) : 1973 Ker LR 699 (DB) •• 
A 1972 Orissa 64 (66) : (1971) 1 Cut WR 737. 
(Separation of the spouses and an animus 
deserendi co-existing at some point of time 
must be proved.) •• A 1972 Pat 392 (393) : 
1972 Pat LJR 582 (DB). (Wife leaving hus¬ 
band’s home is not sufficient.) •* A 1970 Cal 
266 (276) •• (1969) 73 Cal WN 143 A 1969 
Cal 573 •• 1968 Cur LJ 840 (844) (Punj) •• 
(1965) 1 Mad LJ 149 •* (1965) 1 Mys LJ 294 
(DB) •• 1965 Pun LR (Sup) 332 •• A 1983 
Mys 3 (4) •* A 1962 MP 193 (194) ♦♦ A 1960 
Bom 418 (420. 421. 423. 424). (Reversed on 
another point in AIR 1964 SC 40.) •• A 1958 
Bom 116 (119) (FB). 


Burden of proof 

(18) Burden of proving desertion — the 
factum as well as the 'animus deserendi’ — 
IS on petitioner and he or she has to es¬ 
tablish beyond reasonable doubt to satisfac¬ 
tion of Court, the desertion throughout the 
entire period of two years before petition as 
well as that such desertion was without just 
cause — Once desertion is proved, it is pre- 
.‘^umed to continue — Question whether a 
deserting spouse has a reasonable cause for 
not trying to bring desertion to an end and 
corresponding question whether desertion 
without cause has existed for necessary 
pr'riod must always be a question of fact. A 
1964 SC 40 (48 to 53, 55 to 59. 72): (1964) 1 
SCR 331 *• A 1972 SC 459 (462): (1972) 1 
seVVR 559 •• 1982 Rajdhani LR 156 (157): 
1902 Mat LR 56 *• (1982) 1 Div Mat C 135 
<137. 138) (Delhi) •* 1982 Marr LJ 117 

(126) : 1982 Hindu LR 217 (Delhi) •• 
A 1982 Kant 329 : (1982) 1 Kant LJ 

441 (Paras 14 and 18) : 1982 Hindu LR 413 
(DB). (Desertion for minimum statutory 
period with the animus deserendi alone en¬ 
titled for the relief.) •• (1982) 2 Div Mat C 
91 (93) (MP) *• 1981 Marr LJ 255 (266) : 1981 
Hindu LR 587 (Delhi) •* 1981 Hindu LR 168 
(86. 87) (Delhi) ♦* 1981 Hindu LR 559 (560): 
(1982) 1 DMC 25 (Punj) •• 1981 Hindu LR 
284 (286) (Punj) *• 1980 Marriage LJ 349 : 
1981 Hindu LR 50 (54) (Punj) •• 1980 Hindu 
LR 627 (630) (Punj). (Allegation that wife 
was residing with her parents against his 
Wishes and without his consent — Solitary 


(19) Burden is on the petitioner to show 
that the respondent has deserted him with¬ 
out reasonable cause and without his con¬ 
sent or against his wish. A 1980 Raj 46 (50): 
A 1979 Raj LW 339. 

(20) Once it is found by a court in a suit 
for restitution of conjugal rights that the 
wife left the house of her husband for 
reasonable cause, her living away from her 
husband does not become desertion for the 
purpose of S. 10 unless it is shown that the 
wife went to live with her husband there¬ 
after and then again left him without 
reasonable cause. A 1972 All 52 (55) : 1971 
All WR (HC) 567 •• 1980 Marr LJ 187 : 
1979 Hindu LR 624 (627) (Punj). 

[See A 1982 Kant 329 : 1982 Hindu LR 
413 (DB). (Neglect and cruelty meted out to 
the wife justified her stay separately from 
the husband.)] 

(21) If one of the spouses does not attend 
marriage of a relation of the other. It does 
not entitle the other spouse to break matri¬ 
monial accord for such reason nor can under 
law her withdrawal in such circum^ances 
be deemed to be reasonable cause as en¬ 
visaged in explanation. 1979 Hindu LR 47 
(50, 51) : 1980 Mat LR 11 (Punj). 

(22) Once desertion is established, the fact 
that the deserted husband did not make 
any effort to effect a reconciliation docs not 
debar him from obtaining a decree of 
divorce. 1981 Hindu LR 587 : 1981 Marr W 
255 (266) (Delhi). 
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(28) Where direct evidence of desertion is 
not available it is an absolute requirement 
that the written statement must contain tlie 
allegations with precision and with all 
necessary details. In the absence of any 
pleading or proof to establish grave and 
oonvin^ng conduct of the husband equiva¬ 
lent to expelling the wife, it cannot be said 
that he was guilty of constructive desertion. 

A 1962 Madh Pra 193 (194 to 196). 

(24) In deciding the question of desertion, 
Court had to look to conduct of both the 
parties and question as to which spouse was 
staying in matrimonial house and which 
spouse was staying away from it was im¬ 
material. Further, even if the wife was 
guilty of desertion her offer to come bacJc 
and live as a faithful wife, without repeat¬ 
ing any conduct which might incur the hus¬ 
band’s displeasure was a complete answer 
to the allegation of desertion Hence tho 
husband could not refuse reinstatement, a 
1964 Madh Pra 28 (29, 30) (DB). 

(25) If without animus deserendi. there 
can be no desertion, the consideration that 
in case husband remarries, wife is entitled 
to separate residence and maintenance, can¬ 
not be utilised as argument for coming to 
the conclusion that ihe fact of remarriage 
of husband must necessarily afford a reason¬ 
able cause for desertion. Remarriage by 
itself does not afford reasonable cause for 
desertion. A 1970 All 102 (107) i ^11 LJ 
9. (A 1959 AP 547 and A 1963 AP 323 and 
A 1985 Mys 299, Dissented from.) 

(26) The consideration that in case the 
husband remarries, the wife is entitled to 
separate residence and maintenance unaer 
the Hindu Married Women’s Right m Sepa¬ 
rate Residence and Maintenance Act. l°’lo 
Of any other enactment could not be utilis¬ 
ed as a reason for coming to the conclusion 
that the fact of the remarriage of the hus¬ 
band must necessarily a^ord a reasonable 
cause for desertion. A 1972 SC 459 
(1972) 1 SeWR 559 : (1972) 1 SCJ 487 : (1972) 

2 SCR 657. 


(27) Petition for divorce on ground that 
wife was living in adultery — At the trial 
husband admitting that he was unable to 
establish wife’s living in adultery. But rely¬ 
ing on ground that wife had given birth to 
a child which he alleged to be illegitimate 
claiming judicial separation under Section 10 
(1) (a) — Petition filed within two years of 
date of wife’s departure from matrimomal 
home — Petition held not maintainable 
under Section 10 (1) (a). 1970 SCD 463. 

(28) A petition for divorce filed by the 
husband on the ground of desertion by ms 
wife would not be maintainable as after the 
petition, both the parties had lived together 
as husband and wife for about two months. 
1080 Hindu LR 689 (690) (P & H). 

(20) Where the husband who had filed a 
petition for divorce on ground of desertion, 
had made a statement that if a decree of 
divorce was granted to him, he would not 
stop paying maintenance granted to the wife 
under S. 125 of Cr. P. C., the husband would 
be mtitied to a decree of divorce when It 


was a case of broken marriage and there 
was no chance of the parties coming to¬ 
gether and living os husband and wife. 1981 
Hindu LU 414 (418) : 1981 Marriage U 350 

(Punj). . . 

(30) Provisions of Section 488, Criminal 
P. C., can legitimately be taken into ac¬ 
count to determine whether or not exist¬ 
ence of another wife is a reasonable cau.'c 
for first wife to refuse to live with her hus¬ 
band as his consort. Provisions of Sees. 9, 10. 
13 14 23. 24 and 25 of the Act and of Sec¬ 
tion 488. Criminal P. C. constitute one sys¬ 
tem of law and part of a single scheme oi 
of the same legislative plan and it i<5 tully 
competent to the Courts, if not imperative 
for them, to construe them all togcthei h.ir- 
moniously. so that the purpose and equity 
of the basic principles underlying the sub¬ 
ject-matter of the system or the f 'Jri 
fully and effectively carried out. A 
Punj 181 (184) : ILR (1900) 1 Puni 579. 

(31) Mere dismissal of wife’s application 
under S. 488 Criminal P. C. would not by 
itself prove fact of desertion on her part — 
scope of enquiry and field 
maintenance proceedings under S. 488. 
Cr P C and those of divorce proceedmp 
under the Act are distmet and separate. 
1978 Mar LJ 150 : 1978 Hindu LR 509 (515) 

(Punj). 

[See A 1979 NOC 113 : 1980 Rev Dec (BR) 
158 (All). (Finding of reasonable excuse t© 
wife to live separate based on evidence m 
proceeding under S. 488. Cr. P. 
mg is vitiated in law as based on irrelevant 

evidence.)! 

(32) If the husband was impotent and 
unable to discharge his marital obligations, 
this would certainly be a very just and 
reasonable ground on the part 

for refusing to live with her husband, a 
also in cases under the Hindu 
laws. A 1981 SC 1972 (1974) 5 1981 Crl LJ 
1430. (Case imder second proviso to Sec¬ 
tion 125 (3) of Criminal P. C.) 

(33) Application for judicial separation by 
the husband — Wife alleged to have de¬ 
serted husband in 1946 — Proceedi^s by 
wife for maintenance of herself and child¬ 
ren till 1951 resulting in an order dir^ting 
maintenance from husband — Evidence 
showing that the husband had turned her 
out of the house and that he was not in¬ 
clined to take her back — Husband marry¬ 
ing again in 1954 — Application for judicial 
separation in the year 1962 held belated and 
filed with ulterior motive of offsetting the 
wife’s maintenance decree. 1967 MPLJ 673. 


Positive Cases 

(34) Party assuming unreasonable attitude 
resulting in separation is guilty of deser¬ 
tion. (1967) 69 Punj LR 566 •• 1981 Marr LJ 
512 (521) : 1982 Mat LR 20 (Punj) •• 
(1981) 19 DLT 338 (Pr 7) : 1981 Raj- 
dhani LR 346. (Unreasonable behaviour 
of one spouse towards the other may 
amount to desertion.) •• 1981 Marri LJ 
328 (337) : 1981 Hindu LR 465 (Punj). (Hus¬ 
band because of insufficiency of dowry did 
not want to keep his wife with him.) •• 1981 
Mat LR 176 (178) : 1980 WLN (UC) 598 
(Raj) ** 1980 Hindu LR 691 (693) : 1981 
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Marriage LJ 174 (P & H). (Wife was not 
agreeing to stay with her husband in spite 
of the best intentions and efforts of the hus¬ 
band to keep her.) ** 1981 Marriage LJ 39 : 
1980 Hindu LR 678 (681) (Punj). (Hunband 
willing to take back wife but wife declin¬ 
ing to go back.) ** 1980 Hindu LR 375 (378): 
1980 Marriage LJ 416 (P & H) ** A 1979 
Punj 162 (166) : 1979 Hindu LR 118. (Hus¬ 
band not maintaining wife.) ** 1978 Marr LJ 
396 : 1978 Hindu LR 292 (295) (Delhi). 
(Wife left matrimonial home with animus 
deserendi and at no time did she have ani¬ 
mus revertendi prior to date of petition.) *• 
1978 Hindu LR 262 (265) (Delhi). (Husband 
maltreating wife, driving her out of house 
and never attempted to bring her back.) •* 
1978 Raidhani LR 97 (98) (Delhi) 1977 
Hindu LR 523 (533) : 1978 Mnrri LJ 63 
(Punj) •• 1976 WLN (UC) 367 : 1977 Hindu 
LR 269 (Raj) •• (1976) 1 APLJ 207 (216) 

(DB). 

(35) Where husband completely neglects 
in spite of wife’s repeated pleading and urg¬ 
ing to receive her on any terms he is guilty 
of desertion. A 1973 Delhi 46 (52, 58): (1972) 
74 Pun LR (D) 242 (DB). 

(36) Where wife has repeatedly acted in 
manner which goes to show that she would 
rather stick to her job than look after her 
home and her unhealthy children and the 
relations between husband and wife have 
been none too happy from long time this 
unreasonable attitude has created an un¬ 
stable state of mind in the petitioner-hus¬ 
band. 1978 Mat LR 362 : 1978 Hindu LR 425 
(436, 437) (Delhi). 

(37) Mere apprehension in the mind of 
the wife that her husband wanted to marry 
for the second time is no ground to leave 
matrimonial home. (1975) 77 Pun LR 129 : 
1975 Hindu LR 16 (19). 

(38) Where the marriage was an arrang¬ 
ed one and the wife knew that the husband 
was drawing a meagre salary of Rs. 400/- 
p. m. and was living jointly with fourteen 
members of his family in a small quarter of 
one room and a verandah, the dire paucity 
of accommodation could not be a reasonable 
cause for wife for not living in the matri¬ 
monial house. A 1982 Delhi 344 (347) : 1982 
Rajdhanl LR 216. 

(39) Suit by husband for judicial separa¬ 
tion, for alleged desertion of marital home 
by wife without just or reasonable cause — 
Allegation of wife that her father-in-law 
misbehaved and tried to poison her, not 
proved — Offer of wife to live with hus¬ 
band provided he lives separately from his 
parents, is an unreasonable condition made 
not in good faith — Wife proved to have 
left marital home, with the intention not to 
return, without any just cause or consent of 
husband and it amounts to desertion. A 1967 
Madh Pra 200 (201) : 1967 MPLJ 446. 

(40) Where wife was incapacitated in her 
arms and legs after she had given birth to 
a child, and the husband provided her 
medical assistance for a year or .so and then 
left her at her parent’s house for 7 or 8 
years uncared, his conduct amounted to de¬ 
sertion. 1969 Cur LJ 319 (322) (Punj). 


(41) Husband’s conduct falling short of' 
cruelty can sometimes well justify the wife 
in living separately from the husband and 
claiming maintenance from him. All that is 
needed is to satisfy the Court that the facts 
and circumstances of the case justified her 
living separately. Indeed the Court must be 
satisfied that the reasons are of a grave and 
weighty character. A 1963 Madh Pra 5 ( 6 ) : 
1962 MPLJ 987 (DB). 


(42) Where the wife was a highly educat¬ 
ed lady being an M. A. and employed as a 
teacher and the husband was just a 
truck driver with a very meagre educa¬ 
tional background, the decree for divorce 
would be granted to husband on account of 
the desertion of the wife for a continuous 
period of more than two years when the 
wife could not adjust herself in the house 
of the husband and the reconciliation be¬ 
tween the parties was not found possible. 
1979 Hindu LR 41 (43) (P & H) •• 1976 Hindu 
LR 737 (744) (Delhi). (Temperamental dif¬ 
ferences and inferiority complex on part of 
husband and corresponding superiority 
complex on part of wife natural and con¬ 
ducive to cruelty and desertion.) 


(43) Where the wife had deserted her 

husband without reasonable cause 
and without his consent and start¬ 
ed living with her father for a period 
of more than 2 years preceding the fil- 
Ing of petition and she had also entered her 
name in the ration card with her father and 
toere was no reliable evidence to show the 
cohabitation between the parties after such 
desertion, the ingredients for the decree or 
judicial separation held to be proved by the 
husband. 1977 Mat LR 245 (262) : 1978 

Marriage LJ 375 (Delhi). 

(44) Respondent wife leaving her matri¬ 
monial home with intention to abandon It — 
Admission that she never returned to ^^e 
of husband — Efforts of reconcUiation made 
but proved wholly abortive — Separation 
and animus deserendi, both i^sredients of 
desertion, were proved. 1976 Hindu LR 314 
(320) (Delhi). 

Negative Cases 

(45) Husband charging wife with unchas¬ 
tity — Wife living separate ^rom husband — 
No desertion. A 1960 Bom 418 (424) : 61 ^m 
T R 1549 (Reversed on appreciation oi lacw 
in AIR 1964 sc 40.) « A^ 1982 Raj 220 (225. 
228) : 1982 Raj LW 178. 

(46) Where the husband himself reached 
his wife to her mother’s .place for con¬ 
finement that is not. leaving the matrimo¬ 
nial home with the mtentmn o* 

the husband. A 1969 Cal 477 ( 48 ^) * ^4 Crf 
WN 624 •* A 1982 Delhi 107 (HD • 1 ? 8 Z 
Hindu LR 238. (Wife herself keen on 
her home even though husband ch^rg^ hw 
with incest and left her with her parents 
There was no desertion by wife.) 

(47) Wife staying in . knsband’s pargite 
house - Husband driving away vnfe from 
that house - Wife then stay^ In her 
parents’ house - No desertion on wues 
part. (1965) 1 Mad LJ 149. 

[See A 1978 Delhi 240 (249) : 80 , 
rn! 231 (DB) (Wife left the matrimonl^ 
home whiS hi a state of advanced pregnane? 
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and went to live with her mother. She gave 
birth to a son in 1968 but husband never en¬ 
quired about their health.) 

(48) Husband guilty of cruelty and open¬ 
ly keeping mistress in house — Desertion by 
wife held not without reasonable cause. A 
1961 Mad 391 (392, 393) : 1961 Mad WN 406. 

(49) Husband’s earlier petition for restitu¬ 
tion of conjugal rights dismissed on ground 
of cruelty — Husband not taking any steps 
towards rapprochement — Wife who was 
the wronged spouse cannot be said to be in 
deserUon. A 1972 Raj 303 (308) : 1972 Raj 
LW 447. 

(50) Where the husband had levelled a 
false allegation of theft of jewellery of his 
mother against his wife and he himself by 
his own misdeeds had forced his wife to 
leave his house, the husband would not be 
entitled to a decree for divorce on ground of 
desertion. 1979 Hindu LR 126 (128) (P & H). 

(51) Where the wife had become complete¬ 
ly blind due to the maltreatment given by 
her husband who had contracted a second 
marriage and he had filed a petition for 
divorce only to avoid his liability to pay 
maintenance to his wife in pursuance of the 
order of the court regarding the fixation of 
maintenance, it could not be said that wife 
had withdrawn from husband’s society with¬ 
out any reasonable excuse. 1979 Hindu LR 
51 : 1979 Marri LJ 508 (511) (Punj). 

(52) The wife would not be entitled to a 
decree of divorce on the ground of desertion 
when the husband at no stage deserted the 
wife and he desired to keep the wife as his 
wife but the latter declined. 1981 Hindu LR 
127 (129) (Punj). 

(53) Letter written by husband in anger, 
saying that he would have nothing to do 
with wife’s people thereafter held no evi¬ 
dence of desertion by husband. A 1960 Punj 
493 (493, 494). 

(54) Wife living separately in room pro¬ 
vided by husband under compromise in pro¬ 
ceeding under Section 488, Cr. P. Code — 
Husband having another wife living with 
him — No desertion by wife. A 1961 Punj 
181 (183, 184). 

(55) Continued separation without inten¬ 
tion to wilfully neglect is not desertion. A 
1867 Delhi 19 (22) : 69 Punj LR (D) 79. 

(56) Where the wife was living separate 
with the consent of the husband in terms of 
the agreement executed by and between 
them and there was no material on record 
to show that the husband revoked his con¬ 
sent there was no desertion by wife. A 1980 
Andh Pra 318 (320) 3 (1980) 2 Andh LT 147 
<DB). 

2 (D). Aposfaey. 

(1) Change of religion by wife — Conver- 
to Christianity proved by oral and 


documentary evidence — Certificate of bap¬ 
tism produced — No evidence by wife in re¬ 
buttal — Applicant was entitled to a decree 
of dissolution of marriage by divorce. (1976) 
3 WLN (UC) 413 (415) (Raj). 

(2) Husband’s conversion to another reli¬ 
gion proved by his admission and docu¬ 
mentary evidence — Evidence that parties 
were colluding with each other or that there 
was delay in filing the petition not borne 
out by the record — In absence of oral evi¬ 
dence dissolution of marriage can be grant¬ 
ed by a decree of divorce by referring to 
the pleadings as evidence. 1972 Cur LJ 93 
(94. 95) : 74 Pun LR 65. 

2 (E). Insanity. 

(1) Expression "incurably of unsound 
mind" cannot be so widely interpreted as to 
cover feeble-minded persons or persons of 
dull intellect who understand nature and 
consequences of their acts and are able, 
therefore, to control themselves and their 
affairs and their reactions in the normal 
way. This ground of unsoundness of mind 
must be proved by cogent and clear evidence 
beyond reasonable doubt so as to satisfy the 
Court. A 1969 Guj 48 (53, 55) : 10 Guj LR 
253. 

(2) For judicial separation more unsound¬ 
ness of mind for relevant period is a ground 
but for divorce such unsoundness of mind 
is to be further proved to be incurable. A 
1969 Guj 48 (50) : 10 Guj LR 253. (Note: 
Since amendment in 1976, grounds for 
divorce are also grounds for judicial separa¬ 
tion.—Ed.) 

(3) Petitioner must establish firstly that 
the respondent has been incurably of un¬ 
sound mind and secondly, that she has been 
so, for a continuous period of not less than 
three years immediately before the filing of 
the petition. A 1970 Bom 312 (316) : 71 Bom 
LR 569. (Note: Since amendment m 1976, 
now, the period how long respondent- has 
been insane is not material.—Ed.) 

(4) Mental disorder cannot be establish¬ 
ed merely on the oral testimony of the 
relations of the parties. Their statements 
may provide symptoms but as to whether 
those symptoms amount to mental disorder 
expert medical opinion is required. 1980 
Marr LJ 304 (Pr 26) : 1980 Hindu LR 528 
(Delhi). 

[See also A 1982 Cal 138 (142) : (1981) 2 
Cal LJ 462. (Husband has to prove his own 
case — No adverse inference can be drawn 
on non-examination of wife’s mother.) ** 
1980 Hindu LR 166 (169) : 1980 Mat LR 106 
(Raj). (Wife's self-serving statement that 
husband tried to kill her could not be be¬ 
lieved.) *• 1975 WLN (UC) 202 (203) (Raii- 
(Mere assessment of petitioner or his rela¬ 
tions cannot be accepted to hold wife of un¬ 
sound mind.)l 

(5-6) There is no single test for schizo¬ 
phrenia, the total clinical picture and his¬ 
tory of development of symptoms must be 
studied. A 1970 Bom 312 (317) a 71 Bom LR 
569. 
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(7) "Schizophrenia”, a mental disease 
comes within tiie ambit of "mental disorder” 
as distinguished from unsoundness of mind. 
1980 Mat LR 1 : (1079) 16 Delhi LT 340 
(345). 

fSee also 1978 Kash LJ 422 (440) : 1978 

J & K LR 66. (Person suffering from schi¬ 
zophrenia can be said to be person of un¬ 
sound mind. A 1970 Bom 312. Rel. on.)l 

(8) According to the Cl. (iii) of S. 13, two 

elements are nece.ssary to get a decree of 
divorce. The party concerned must be of 
unsound mind or intermittently suffering 
from schizophrenia or mental disorder. At 
the same time that disease must be of such 
a kind and of such an extent that the other 
party cannot reasonably be expected to live 
wilh her. So only one element of that clause 
is insufficient to grant a decree, A 1982 Cal 
138 (112) : (1981) 2 Cal LJ 462 ** (1982) 2 

Div jMat C 279 (286) (Delhi) *• A 1982 Cal 
547 (549. 550) : (1982) 86 Cal WN 213. (Re¬ 
spondent’s mental disorder must be of such 
a nature and of such intensity that it would 
not i )0 reasonable to the petitioner to endure 
or suffer the same.) *• (1982) 1 Div Mat C 
104 (108) (DB) (Cal) ** 1981 Hindu LR 157 
(1»51) (Punj) ** 1981 Hindu LR 24 (25) 

(P fk H) *• 1980 Hindu LR 707 (710) (P & H) 
•• 1979 Hindu LR 616 (624) (Punj). 

fSee A 1982 All 242 (246) : (1982) 1 DMC 
327. (Not necessary to prove that mental 
disorder existed at the time of or before 
marriage. (Obiter.)) •• 1982 Hindu LR 146 
(148) (Punj). (Wife suffering from mental 
di-sorder for more than a decade — Husband 
trying to get her cured — No hope of re¬ 
covery.)! 

fSee also 1980 Marriage LJ 421 (427, 429) 
(Punj & Har). (Full cure of schizophrenia 
near impossible and chances of its recur¬ 
rence high according to medical opinion — 
Husband cannot be reasonably expected to 
live with wife having such mental disorder 
— Divorce granted. 1979 Marriage LJ 107 
Relied on.) 

(9) Husband would not be entitled to a 
decree for divorce till he is able to estab¬ 
lish that the mental disorder of the wife is 
of such a kind and to such an extent that 
it is not reasonably expected of him to live 
with her. Mere certificate or medical evi¬ 
dence that wife was suffering from severe 
mental retardation is not sufficient. 1980 
Hindu LR 669 (671) (Punj). 

fSee A 1982 Cal 138 : (1981) 2 Cal LJ 462 
(DB). (Wife’s slight mental disorder does not 
come within the meaning of second portion 
of S. 13 (1) (iii) of the Act.)! 

(10) Medical science is still in its infancy 
regarding the diseases of brain and it can¬ 
not be said whether schizophrenia is cur¬ 
able disease or not. A 1970 Bom 312 (318) i 
71 Bom LR 569. (Finding about schizophre¬ 
nia is essentially one of fact.) 

(11) Schizophrenia is a curable disease 
but it can recur in some given conditions 
and one has to remain in constant vigil to 
take care not to upset her emotionally to 
avoid its recurrence. 1979 Marr LJ 107 . 
1978 HLR 781 (787, 788) (Punj). 


(12) Examining a patient only twice to 
form an opinion that a person is suffering 
from schizophrenia is not sufficient. It wiU 
always be wise even for the consultant 
psychiatrist to see the patient on several 
occasions before diagnosing schizophrenia 

relatives, employers and friends 
should be interviewed. (1982) 1 Div Mat C 
104 (108) (Cal). 

(13) Petition for dissolution of marriage 
on ground that respondent is incurably of 
unsound mind -— Burden of proof about un¬ 
soundness of mind is on petitioner — Re¬ 
spondent cannot be compelled to undergo 
medical examination but adverse inference 
can be drawn on his refusal to submit to 
examination. A 1963 Guj 250 (251 to 253) : 
(1963) 4 Guj LR 890 •• 1980 Hindu LR 518 
(520, 521) (Punj) •* 1982 Pun LR (D) 176 r 
1980 Hindu LR 528 (533) A 1972 Punj 270 
(272). 

(14) There is no provision under the Act 
to compel wife for medical examination. 
Thus, where the wife was examined by a 
debtor twice, the subsequent refusal by 
wife to get herself examined by doctor 
could not warrant drawing of adverse in¬ 
ference against the wife. A 1982 Cal 138 
(142) : (1981) 2 Cal LJ 482. 

(15) Divorce on ground of insanity — Hus¬ 
band’s petition alleging wife to be incurably 
of unsound mind — Symptoms of schizoph¬ 
renia i. e. split personali^ — Held, on re¬ 
assessment evidence, conclusions reached 
by trial Judge were contradictory to each 
other and were at variance with evidence 
which could not be brushed aside — Mar¬ 
riage, held, stood dissolved. 1965 Cur LT 417 
(Punj) *• (1974) 87 Mad LW 620 (626) (DB). 
(Case of wife suffering from "paranoid 
schizophrenia”.) 

fSee ILR (1976) HP 846 (851). (Husband 
entitled to a decree for divorce on account of 
incurable unsoundness of mind of his 
wife.)! 

(16) Where in suit for divorce under Sec¬ 
tion 13 (1) (iii) it is averred that wife be¬ 
came incurably of unsound mind and that 
she is also intermittently suffering . from 
mental disorder, the plaint is defective as 
wife cannot become incurably of unsound 
mind and cannot at the same time inter¬ 
mittently suffer from mental disorder. A 
1982 Cal 138 : (1981) 2 Cal LJ 462. 

(17) Expression "incurably of unsound 

mind” — Woman suffering from incurable 
epilepsy and also unable to manage herself 
or her affairs as an ordinary reasonable per¬ 
son falls within the expression "incurably of 
unsound mind”. A 1972 Delhi 50 (54, 55) l 

ILR (1971) 2 Delhi 120 

(18) Where in a proceeding for dissolu¬ 
tion of marriage imder S. 13 against wife, 
•A' alleging her to be of unsound mind, no 
list of relatives was filed by husband M 
required by O. 32 R. 3 Civil P. C. as appli¬ 
cable in the States of Punjab and Haiyana 
and the husband remained content only W 
giving the description in the heading of tw 
petition as " ’A’ through ’G’ as next ^^end 
and the court also did not ask for such IW 
and did not also hold an enquur of preu 
minary nature into the unsoundness of muw 
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of the wife as required by O. 32 R. 15 Civil 
P. C. and did not pass any order appointing 
'G’ as guardian of 'A’, held that decree for 
divorce was not sustainable. A 1977 Punj 28 
(30) : 79 Pun LR 60. 

2 (F>. "Virulent and incurable form of 

leprosy”. 

(1) Various provisions in Section 13 clear¬ 
ly suggest that concealment of a disease 
other than those mentioned in section can¬ 
not be the foundation for avoiding marriage. 
Hence concealment of fact that bride was 
suffering from tuberculosis is not a suffi¬ 
cient ground for avoiding marriage. A 1959 
Cal 778 (782). 

(2) Though spouse presenting petition has 
to show under Clause (iv) of Section 13 U) 
that other spouse has, for a period of not 
less than three years immediately preceding 
presentation of petition been suffering from 
virulent form of leprosy it nowhere requires 
that before such a petition is presented mar¬ 
riage must have existed for more than three 
years. A 1970 Andh Pra 300 (300) 

(3) For construing the expression "viru¬ 
lent leprosy” under Act the meaning given to 
"virulent” under Hindu Isw for exclusion 
from inheritance cannot be adopted. A 1974 
SC 165 (16/). 

(4) Lepromatous leprosy is virulent and 
Incurable and entitles other spouse to de¬ 
cree for divorce. A 1970 Andh Pra 300, 
Affirmed, A 1974 SC 165 (169, 170). 

(5) When it is not disputed that wife has 
been suffering from leprosy for a period of 
not less than three years immediately pre¬ 
ceding presentation of petli’-cn onus is on 
husband to further establ'sh that leprosy 
Is virulent and incurable. There is absolu¬ 
tely no provision in Act for Court to keep 
patient under observation or to give oppor¬ 
tunity to patient for cure before granting 
decree of divorce. A 1965 Orissa 72 (73), 

(6) It is only in a case where one of 

spouses has virulent and incurable type of 
leprosy that resort could be had to Sec¬ 
tion 13 (1) (iv). Legislature has advisedly 
used both expressions 'virulent’ and ’incur¬ 
able’ in S. 13 (1) (iv). Every form of 

leprosy cannot be considered to be virulent 
but only that which is mal'gnant or veno¬ 
mous. A 1963 Andh Pra 312 (313, 314) I 
(1962) 2 Andh WR 434 (DB). 

2 (G) "Venereal disease in a communicable 

form,” 

(1) Petition for judicial separation on 
wound that wife was suffering from syp¬ 
hilis — No proof that wife was suffering 
from the disease for a period of three years 
before the petition — Rel'ef held, could 
not be granted. A 1975 Madh 174 (178) a 
1975 MPLJ 381. 

(2) Judicial separation — To bring the 
case under S. 10 (1) (d) it is necessary to 
prove that the husband was suffering from 
venereal disease in a communicable form 
for a period of three years before presenta¬ 


tion of petition — No evidence to prove 
this fact or cruelty as alleged by the wife 
— Petition for judicial separation by wife 
dismissed. 1979 Hindu LR 167 : 1978 Mat LR 
312 (Punj) 1978 Hindu LR 749 (750). 

2 (H) "Entering any religious order.” 

(1) Mere bald statement of husband that 
wife did not permit him to have sexual 
relations on the ground that she had joined 
Brahma Kumaris Ishwariya Vishwa Vidya- 
laya, did not by itself prove that wife had 
renounced the world by entering a relig'ous 
order. 1980 Hindu LR 189 (191) (Punj). 

(Husband not entitled to decree for divorce). 

2 (I) "Has not been beard of as being alive.” 

See 4 A. M. (Vol. 18) Evi Act, S. 108, N. 8 

3. Non-resumption of cohabitation after 

judicial separation. 

( 1 ) Decree for judicial separation without 
jurisdiction — Divorce could not be grant¬ 
ed later on on ground that there was no re¬ 
sumption of cohabitation. A 1971 All 201 : 
1970 All WR 608. 

(2) Sub-clause (b) of Sec. 13 (1) (viii) as 
amended in U. P. is not independent but 
can only apply after a decree for judicial 
separation has been passed and hence it is 
nci cpen to Court to apply that clause and 
give a divorce forthwith. A 1967 SC 581 
(584). (A 1964 All 486, Reversed.). 

(3) Wife granted decree for judicial sepa¬ 
ration — Wife not willing to resume cohabi¬ 
tation — Husband anxious, but prevented 
by his incarceration in jail — Wife is en¬ 
titled to decree for dvorce. A 1965 J and K 
111 (111, 112) ; 1965 Kash LJ 264 (DB). 

(4> It is open to spouse at whose instance 
decree for judicial separation was passed to 
ask for a decree for dissolution of marriage 
two years after passing of a decree for 
judicial separation when there has been no 
resumption of cohabitation since then. Hus¬ 
band against whom decree for judicial 
separation was passed at instance of the 
wife cannot avail himself of relief of 
divorce provided by Clause (viii) of Sec¬ 
tion 13 (1). A 1961 Punj 320 (321). (Case 

under S. 13 (1) (viii) as it stood before 
amendment by Amending Act (44 of 1964) 
»• A 1976 J & K 27 (28. 29) (DB). 

(5) Decree of divorce could be made only 
if injured spouse asks for it (Ccnced' .1). 
ILR (1963) Mys 1086. (Case tinder S. 13 (1) 
(viii) as it stood before amendment by 
Amending Act 44 of 1964.) 

(6) Opposite party in proceedings of judi¬ 
cial separation can also file a petition for 
divorce after waiting for the period pre¬ 
scribed by the Act in view of S. 13 (1-A) 
and the provisions of S. 13 (1) (viii) as 
amended by U. P. Act No. 13 of 1962 will 
not be a bar since the subsequent Central 
amendment by which S. 13 (1-A) was intro¬ 
duced will be deemed to have repealed the 
provisions of clause (viii) of sub-sec. (1) of 
S. 13 as amended by the U. P. Act No. 13 
of 1962, in so far as the two were incons’s- 
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tent with each other. 1980 UPLR 66 (67, 68) 

(All). 

(7) Where there was no resumption of 
cohabitation by volition of both the parties 
within two years after the passing of the 
decree for judicial separation in favour of 
the husband the grant of a decree for 
divorce to the husband would be justified 
and the fact that the wife’s attempts at 
re.sumption of cohabitation had been 
thwarted by the husband would be im¬ 
material. A 1978 Andh Pra 6 (7 8) : (1978) 
1 Andh WR 72 (DB). ** 1977 WLN (UC) 608 
(609) (Raj). 

[See also 1980 Hindu LR 607 (1) (607) 

(P & H). (Wife merely alleging to be preg¬ 
nant after passing of decree for judicial 
separation — Inference about their co¬ 
habitation could not be drawn.) •* 1980 

Marriage LJ 333 : 1980 Hindu LR 546 (549) 
(Punjj. ^Amendment that wife never came 
to live wiih him or to resume cohabitation). 

(8) Section 13 (1-A) (as inserted in 1964) 

being substantive provision is prospecii'^e 
and not being made retrospective expressly 
or impliedly does not vest the spouse against 
whom decree had been passed prior to its 
enforcement, with th? right of filing a peti¬ 
tion. of which he stood divested prior to its 
enforcement. A 1973 Punj 117 (119, 120) : 

75 Pun LR 70. 

(9) There is an unqualified right to 
divorce as soon as the conditions laid down 
in S. 13 (1-A) of this Act are fulfilled. A 
wrong prior to the passing of the decree is 
not the wrong contemplated u/s. 23 at aU, 
and the past conduct cannot be used as a 
valid defence against a petitioner seeking 
divorce under the provisions of S. 13 (1-A) 
of the Act. 1981 Mah LJ 917 (921) I 1982 
Hindu LR 148. 

[See A 1973 Bom 55 (59) : 74 Bom LR 496. 
(Decree for divorce cannot be denied on the 
ground that the petitioner (husband) has 
failed to remedy the wrong such as cruelty 
which led to the decree for judicial separa¬ 
tion in favour of respondent (wife).)] 

(10) The matrimonial offence which was 

the foxmdation of the previous decree for 
judicial separation or restitution of conjugal 
rights cannot be used as a valid defence 
against the petitioner in a subsequent peti¬ 
tion for divorce instituted u/s. 13 (1-A) 

The petitioner for divorce, whether inno¬ 
cent or guilty, cannot be deprived of his/her 
rights on the grounds which existed prior 
to the passing of the previous decree. (1982) 

1 Div Mat C 359 (362) : 1982 Hindu LR 369 
(Delhi). 

(11) Petition for divorce after completion 
of due period of judicial separation filed by 
husband — Ck>ntention that wife was ever 
w::ling to stay with her husband but he 
did not accept the proposal — Husband not 
bound to accept his wife after iudicial 
separation — His action does not amount to 
wrong of which he wants to take advantage. 
0977) 79 Bom LR i43 (154, 169) : 1978 Hindu 
LR 12. 

(12) Where the husband who continued 
to live in adultery even after a decree for- 


judicial separation had been passed against 
filed a petition for divorce, even though 
his continuance to live in adultery constitut¬ 
ed a continuing wrong inasmuch as it was 
not a new fact or circumstance occurring 
after the decree of judicial separation it 
could not be said that the husband by 
filing petition for divorce was taking ad¬ 
vantage of his own wrong and his petition 
must be dismissed, as that would render the 
right given by S. 13 (lA) to a defaulting 
party to obtain relief under S. 13 nugatory. 

A 1979 Guj 209 (214) : (1980) 21 Guj LR 68 
(DB), 

(13) Petition under S. 13 (1-A) could be 
opposed on the same ground as pleaded in 
the application for judicial separation if 
the laose be a continuing wrong. (A 1977 
Punj & Har 167 (FB) and A 1977 Delhi 178. 
DIss.) A 1980 Mad 294 (301 to 303) : (1980) 2 
Mad LJ 121. 

(14) S. 13 (1-A) (i) too is subject to Sec¬ 
tion 23 (1) (a) — Husband continuing to 
live in adultery — Petition by him for 
divorce not allowed in view of his 'wrong’. 

A 1980 Mad 294 (299 to 302) : 1980 Hindu LR 
570. 

[See also (1977) 1 All ER 20 (25 to 27). 
(Resumption of cohabitation after decree 
nisi precluded wife from applying for order 
to make decree absolute.)] 

(15) Where the wife has obtained a decree 
for judicial separation on the ground of 
desertion, the husband does not continue to 
remain under an obligation to cohabit with 
the wife. Therefore if he does not make an 
effort to resume cohabitation he does not ' 
commit a wrong under S. 23 (1) (a) and 
would be entitled to get the relief of 
divorce under S. 13 (1-A) (i). A 1975 Bom 
88 (91, 93. 95, 98, 99, 100, 101) ; 1975 Hindu 
LR 449 (DB). 

[See 1979 Hindu LR 529 (2) (530) (Punj).] 

(16) Wife obtaining decree for judicial 
separation — Decree for dissolution o£ 
marriage can be granted at the instance of 
the defaulting party where there was no 
resumption of cohabitation for a period of 
one year or more after the passing of de¬ 
cree for judicial separation. 1980 Hindu LR 
67 (70) (Punj). 

[See also (1982) 1 Div Mat C 110 (112) 

(Delhi). (Even where the decree for judicial 
separation has been obtained fraudulently, 
but it having become final it cannot 1 m 
avoided for the purpose of S. 13.)] 

(17) In a suit by husband for restitution 
of conjugal rights, wife’s claim for judicial 
separation was decreed and became final 
Subsequently, the husband filed an applica¬ 
tion for divorce under S. 13 (lA). It could 
not be resisted on the ground that earlier 
decree for judicial separation was passed 
without jurisdiction. A 1979 Raj 197 U99) ^ 
1979 Raj LW 172. 

(18) Where a husband with an ex parte 
decree for judicial separation obtain^ 
against him seeks divorce under S. 13 (lAi 
for faOure to resume cohabitation for two 
years or more, in the absence of 
stances arising after that decr^ 

him to divorce in view of S. 23 (1) he can 
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be granted the divorce. A 1977 Delhi 178 

<183) : (1976) 2 Cal LJ 173 (DB). 

[See 74 Pun LR 430 : ILR (1974) 1 Punj 
670 (676).l 

(19) Petition under S. 13 for dissolution 
of marriage resulting in consent decree for 
judicial separation without proving any of 
the grounds mentioned in S. 10 — Decree 
held in violation of mandatory provision of 
S. 23 ( 1 ) and therefore without jurisdiction 
— Divorce could not be granted later on, 
on ground that there was no resumption of 
cohabitation. A 1971 All 201 (203, 204) : ILR 
(1970) 2 All 787. 

(20) Where trial court grants judicial 
separation and appellate court simply af¬ 
firms it, the time under S. 13 (1) must be 
reckoned from the trial court decree. (Case 
under S. 13 (1) (viii) as stood prior to 1964 
amendment). 1973 J and K LR 200 (203) 
(DB). 

(21) Court has no jurisdiction to grant a 
consent decree of divorce in favour of 
husband on ground of his own impotency. 
Such a decree even if at the instance of 
husband’s own seeking is ultra vires. 1930 
Hindu LR 162 (163) (Punj). 

4. No restitution of conjugal rights after 
decree for restitution. 

(1) Where there has been no restitution of 
conjugal rights between parties to marriage 
for period of two years or upwards after 
decree for restitution was obtained bv wife, 
though petition for divorce by husband is 
competent, it is open to Court to refuse to 
pass decree for divorce on any of the 
grounds specified in S. 23 (1). The right 
conferred by S. 13 (lA) is subject to the 
provisions of S. 23 (1). Object of sub-sec¬ 
tion (1-A) of S. 13 introduce by Amending 
Act 44 of 1964 was merely to enlarge right 
to apply for divorce by conferring such 
right not only on party which had obtained 
decree for judicial separation or restitution 
of conjugal rights but also on party against 
whom such decree was passed and not to 
make it compulsive that petition for divorce 
presented under S. 13 (1-A) must be allow¬ 
ed on mere proof that there was no cohabi¬ 
tation or restitution for requisite period. 
A 1968 Bom 332 (334, 335, 336) ** A 1969 

Pat 27 (28). (Decree for restitution of con¬ 
jugal rights in favour of husband — Failure 
by husband to take steps to give effect to 
it for more than 2 years — Wife is entitled 
to ask for divorce and decree for restitu¬ 
tion of conjugal rights becomes ineffective 
when she does so.) ••A 1975 Bom 88 (91, 93 
95, 98 to 101) : 1975 Hindu LR 449 

(DB). (In granting relief under Sec. 13 
(1-A), the Court must take into con¬ 
sideration S. 23 (1). A 1973 Bom 55, FoU.) 

rsee also 1978 HLR 182 (183) (DB) (Punj). 
(Evidence showing that wife failed to re¬ 
sume cohabitation within a period of two 
years from passing of decree for restitution 
of conjugal rights in favour of husband ^ 
Decree of divorce passed against wife.) *• 
1977 Hindu LR 398 (Guj). (S. 13 (1-A) is a 
substantive provision. Coiut while consider¬ 
ing application thereunder has to take into 


account the provisions of S 23 (1) (a) ** 
1971 Cur LJ 66 (70) (DB) (Punj). (Mere 
existence of an unsatisfied decree in favour 
of wife for restitution of conjugal rights for 
the required period is not sufficient for the 
Court to grant a decree for divorce in 
favour of husband.) •* (1974-75) 79 Cal WN 
48 (DB). (Wife’s petition before court which 
passed the decree stating that husband 
prevented her from going to him and to 
live with him should be duly considered.) *• 
A 1970 Cal 328 (331) (DB). (Decree in favour 
of husband — No initiative by husband to 
bring his wife to his house — Attempts by 
wife and her relatives for reconciliation — 
No response — Wife could not be said to 
have failed to comply with the decree.) •• 
A 1968 Punj 489 (495) : 70 Pun LR 481. 
(Where husband throughout the proceedings 
against his wife been taking advantage of 
his own wrong in order to get the marriage 
dissolved and no impropriety or illegality 
was ever committed by wife who at all 
times was anxious and willing to live with 
him as his wfe, the husband’s petition under 
S. 13 (1-A) (ii) must be dismissed.) •* A 
1968 Mys 274 (276) : (1968) 1 Mys LJ 447 

(Decree for restitution of conjugal rights — 
Offer bv wife to fulfil marital obligation — 
Husband refusing access to him and deny¬ 
ing his society to her — Husband cannot 
allege non-compliance by wife of the de¬ 
cree.)] 

(2) The provisions of S. 23 (1) (a) cannot 
be invoked to refuse the relief under Sec¬ 
tion 13 (1-A) (ii) on the ground of non- 
compliance of a decree of restitution of 
conjugal rights where there has not been 
restitution of conjugal rights as between 
parties to the marriage for the period of 
one year or upwards after the passing of 
the decree of restitution of conjugal rights. 
Thus, merely because the spouse who suf¬ 
fered the decree, refused to resume cohabi¬ 
tation would not be a ground to invoke the 
provisions of S. 23 (1) (a) so as to plead that 
the said spouse in taking advantage of his 
or her wrong. A 1977 Punj 167 (173 to 177): 
1977 Hindu LR 272 (FB). (1971-73 Pun LR 
104, A 1968 Punj & Har 287, 1967-69 Pun 
LR 59, 1976 Hindu LR 721 (Punj) and 1970 
Hindu LR 725 (Punj), Overruled; A 1968 
Bom 332, Dissented from.) •* 1981 Hindu 
LR 554 (555) : 1981 Marriage L J 451 

(Punj) •* 1980 Cur LJ (Civil) 431 (Punj) 
•* (1980) Marriage LJ 430 (434, 435) 

(P & H). (Decree for divorce can be grant¬ 
ed irrespective of which of the spouses was 
responsible for failure.) •• 1979 Hindu LR 
556 (557) (Delhi) •* A 1978 Gui 7'4 (80, 81): 
(1978) 19 Guj LR 556. ** 1978 Raj LW 359 
(361) •• ILR (1971) 1 Delhi 6 (12) : 1971 

Rajdhani LR 10 (FB). »• (1968) 70 Pun LR 
327 (330) (Delhi). (Failure to perform the 
decree of restitution of conjugal rights, per 
se, without more, will not disentitle the 
spouse to the relief.)] 

[See however 1980 Marr LJ 222 : 1979 
Hindu LR 704 (708) (Punj). (Even in cases 
where the ground for divorce as embodied 
in S. 13 (1-A) is satisfied a case can be made 
out where the relief may not be granted on 
ground of any wrong which may be held to 
have been proved against the petitioner.) •• 
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1977 Mah U 453 (462) (DB). (Wife obtain¬ 
ing decree for restitution of conjugal rights 
against her husband — Notice sent by wife 
to her husband to take her back — Husband 
silent, not replying — Total silence by 
husband is a wrong committed against wife 
— He is not entitled to claim divorce.) *• 
1976 Hindu LR 70 (72) (Punj), (Burden to 
prove compliance with the decree in divorce 
proceedings is on the wife.) ** 1969 Cur LJ 
670 (673) (P & H). (Wife not complying with 
decree against her but applying under S. 13 
cannot succeed.) •• (1982) 2 AP LJ (HC) 
405.1 


(3) There is no obligation cast bv the 
statute on the party asking for relief of 
dissolution of marriage that he should call 
upon the other party against whom the de¬ 
cree for restitution of conjugal rights has 
been passed to satisfy the decree, and that 
being so, it cannot be said that the party 
asking for divorce on such ground is in 
wrong if he has not followed such a course. 
1977 Hindu LR 398 (404) (Guj). 

[See also A 1979 All 285 (286. 287) : 1979 
Mat LR 355. (Decree for dissolution in suit 
based on failure of spouse to comply with 
decree for restitution of conjugal rights — 
Not illegal for want of endeavour to bring 
about reconciliation.) 


(4) Merely because the husband who has 
got a decree for restitution of conjugal 
rights^ did not ask the wife by giving a 
notice or otherwise to comply with the de¬ 
cree for restitution of the conjugal rights 
would not by itself go to establish a wrong 
or disability on his part so as to deprive him 
of the consequence of the decree. 1979 
Marriage LJ 196 : ILR (1978) HP 574 (579 to 
581) A 1981 Punj 161 (163) : 1981 Hindu 
LR 45 *• A 1980 Punj 220 (221, 222) : 1980 
Marriage LJ 296. (Application bv husband 
— Wife’s plea that husband refused to let 
compliance with the decree—No ground to 
disentitle him relief.) •• 1979 Mat LR .367 : 
1978 Hindu LR 544 (547) (Punj) •• 1978 Mart 
LJ 1 ; 1977 Hindu LR 395 (Punjab) •• 1977 
WlN (UC) 559 (560) (Raj). 

[See (1977) 79 Pun LR 255 (256) ; (1977) 
Hindu LR 394, (It was not necessarv that, 
decree-holder should have filed application 
for execution of decree for restitution of 
coniugal rights before seeking dissolution of 
marriage.) •• (1972) 2 Andh Pra LJ 26) 

(269) : 1975 Hindu LR 312 DB). (Failure of 
husband to take any steps to enforce the 
decree for restitution of coniugal ri^h^s 
by filing execution petition is not a bar for 
his maintaining petition under S. 13 (l-A) 
(li) of the Act •• ILR 1972 (1) Punj 653 
(658, 659). (In appeal by wife decree modi¬ 
fied by compromise directing husband to see 
her and to win her confidence — Such con¬ 
dition held was contrary to spirit of de¬ 
cree.)] 


(5) Simply because the husband refuses 
to resume cohabitation (for one year or 
more) in spite of an execution appl’cation 
filed by the wife it cannot be said that the 
decree for restitution of coniugal rights stands 
satisfied, and the husband refusing to re- 
surr.e cohabitation is not entitled to file an 
appl.cation for divorce, A 1980 Punj 325 


(329) : 1980 Cur LJ (Civ) 240. (Executing 
Court can refuse to execute decree for resti¬ 
tution.) 

LR 469 (471) : 

1980 Mat LR 262 (Punj). (Proceeding for 
of conjugal rights by wife earlier 
decreed — Wife not able to execute decree 
r entitled to seek divorce ^ 

o. 23 ( 1 ) (a) held not applicable.)] 

(6) The mere fact that the wife was 
ready and willing to live with her husband 
before or after the passing of the decree for 

conjugal rights against the 
husband will not by itself disentitle the 
nusDand to obtain a decree for dissolution 
Of marriage unless there is some miscon¬ 
duct serious enough to disentitle the hus- 

LW 359 (361, 
223. (A 1968 Pun & 
Har 287 and A 1968 Bom 332 Dissented 
from). 

Jlindu LR 255 (257) 
** 1975 Hindu LR 267 (272, 
273) (Punj). (Where the husband was not 
only not serious in executing the decree for 
restitution of conjugal rights but also did 
not allow the wife to return and reside with 
him though she was in earnest to obey the 
decree it was held that the husband was 
not entitled to a decree of divorce.] 

(7) Mere recording of satisfaction 
of decree on basis of statements 
of parties in Court that they 
were willing to live together does not 
tantamount to restitution of conjugal rights. 
There must be resumption of conjugal 
duties In fact. A 1982 Punj 208 (210) : (198U 
83 Pun LR 691. 


(8) ^^ere the husband did not resume 
cohabitation for a period of one year of 
more after passing of the decree of restitu¬ 
tion of conjugal rights and the husband 
filed an application for divorce, the execut¬ 
ing Court could validly refuse to execu^ 
the decree for restitution of conjugal rights 
and refuse to record satisfaction thereof 
A 1980 Punj & Har 325 (329) : 1980 Cup LJ 
(Civil) 240. 

(9) Under S. 13 (l-A) all that the Court 
has to see is that there has been no resump¬ 
tion of cohabitation between the parties to 
the marriage for a period of one year or up¬ 
wards after the passing of the decree fop 
restitution of conjugal rights. Once the 
Judgei reaches the conclusion that there has 
been no resumption, he has to grant a de¬ 
cree of divorce. ILR (1979) 2 Delhi 765 (769). 

[See also 1978 H’ndu LR 587 (588>. (Hus¬ 
band filing application for divorce on 
ground that his decree for restitution of 
conjugal rights had remained unsatisfied fof 
a period of more than two years — Both 
parties found, not in collusion with each 
other to obtain a divorce — Divorce to be 
granted.)] 

(10) Where after the passing of the de¬ 
cree for restitution of conjugal rights and 
before making the petition for divorce, the 
husband was not found guilty of creating 
obstruction in the wife’s way to comply 
with restitution decree but on the other 
hand he was found willing to take hep 
back and resume marital relations he could 
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not be refused the decree for divorce. A 1975 

Raj 28 (31) : 1974 Raj LW 353. 

(11) Where after a little over two years 
of passing of decree of restitution of conju¬ 
gal rights in her favour, the wife applied 
for dissolution of marriage under S. 13 (lA) 
(ii) and the husband in his written state¬ 
ment alleged that the wife refused to re¬ 
ceive or reply to the letters written by him 
and did not respond to his other attempts 
to make her agree to live with him, this 
allegation, even if true did not amount to 
misconduct grave enough to disentitle the 
•w'fe to the relief she a'ked for. A 1977 SC 
2218 (2220) ; (1978) 2 SCWR 285. (ILR (1971 
1 Delhi 6 (FB) and A 1977 Delhi 177, Ap¬ 
proved.) 

(12) Restitution of conjugal right Dis¬ 

obedience of decree — Provision does not 
impose continuing obligation on wife to live 
with husband — Mere act of returning to 
matrimonial home and brief stay, however, 
ia not compliance. A 1968 Mys 274 (277) : 

(1968) 1 Mys LJ 447. 

(13) The period of two years in S. 13 (lA) 
(ii) has to be reckoned from the date of 
passing of the decree for restitution of con¬ 
jugal rights by the trial Court and not 
from the date of the judgment of the ap¬ 
pellate Court when an appeal has been filed 
against the decree. 72 Pun LR 321 (325) 
(DB) ** 1968 Raj LW 167. 

(14) Period of one year prescribed in 
S. 13 (lA) (ii) for filing suit for dissolution 
of marriage should be deemed to com¬ 
mence from the date on which decree for 
restitution of conjugal rights is passed and 
not from the date of the knowledge of the 
decree. A 1979 All 285 (287) : 1979 Mat LR 
355. (Case subsequent to amendment in 
1976.) 

[See A 1982 Guj 254 (255, 256) : (1982) 23 
Guj LR 107. (Decree for restitution of con¬ 
jugal rights — Appeal and cross-objections 
filed but both dismissed for want of prose¬ 
cution — Held, period of one year had to 
be reckoned from date of such decree.)! 

(15) The original decree for restitution 

of coni'ugal rights is not suspended on mere 
presentation of appeal, ILR (1977) 1 All 

507 (510, 511). 

(18) Order of appellate court suspending 
execution of decree of trial court for restitu¬ 
tion of conjugal rights for period of one 
month from date of withdrawal of appeal 
and cross-objectioas does not operate as a 
bar to filing of petition u/s. 13 (1-A) (ii) 
within that period. A 1982 Guj 254 (256, 
257) : (1982) 23 Guj LR 107. 

(17) Under Section 13 obligation is on the 
judgment-debtor to comply with the decree 
for restitution of conjugal rights. No obliga¬ 
tion is cast on the decree-holder to execute 
the decree. (1067) 2 Mys LJ 373 •• A 1963 
Punj 493 (493, 494) : 65 Pun LR 598 •* A 
1982 Punj 432 (433) : 64 Puni LR 491 •• A 
1962 Punj 156 (157) : ILR (1961) 1 Punj 
479. 

(19) When the wife admitted that she had 
not ccmolied with the decree for restitution 
of Qonjugal righta becaxise of the untenable 


ground of pendencv of appeal in the High 
Court no further evidence can be adduced 
to prove contrary to that admission the fact 
that she d'd try to comply with the decree. 
A 1972 Punj 29 (30) : 1971 Cur LJ 8C6. 

(19) Decree for restitution of conjugal 
rights complied with within two years oi 
decree — Subsequent leaving by wife— No 
ground under section for dissolution. 1963 
Cur LJ 453 (Punj) ** A 1975 Punj 225 (227. 
228) : 1975 Hindu LR 57. (Decree for restitu¬ 
tion of conjugal rights satisfied within 
specified period — No relief can be granted 
in petition for divorce). 

fSee 1971 WLN 43 (44) (Raj). (Decree for 
conjugal rights obtained by husband — 
Wife, off and on visiting and staying with 
her husband — No suggestion by husband 
that wife refused cohabitation — Decree for 
conjugal right must be held to have been 
complied with.)! 

(20) It is the duty of the spouse seeking 
a decree for divorce to establish that on the 
part of the other spouse there was disobe¬ 
dience to the decree for restitution of con¬ 
jugal rights. The burden of establishing the 
disobedience is on the spouse seeking a de¬ 
cree of divorce. (1965) 1 Mys LJ 304 (DB>. 
(Case under S. 13 (1) (ix) as it stood before 
amendment by Amending Act 44 of 1964.) 

(20A) Ex parte decree for restitution of 
conjugal rights against husband — 
Subsequent petition under S, 13 (1-A) (ii) 
by husband — Wife failing to prove that 
restitution had taken place within period 
of one year after passing the said decree — 
Husband held entitled to relief u/s, 13 (lA) 
(ii). 1982 Marr LJ 534 (538) (Punj). 

(21) Decree for restitution of conjugal 
rights — Appeal by wife — Pending appeal 
suit for divorce by husband decreed — De¬ 
cree for re.stitution of conjugal rights be¬ 
came infructuous. A 1967 Pat 4 (4). 

(22) Decree for restitution of conjugal 
rights — Subsequent annulment proceedings 
under S. 12 (1) (c) by husband dismissed — 
Application for dissolution of marriage 
under S. 13 — Period of two years runs 
from date of dismissal of annulment pro¬ 
ceedings and not from date of decree. A 
1962 Punj 432 (433) : 64 Punj LR 491. 

(23) Consent decree passed for restitution 
of conjugal rights is not a nullity and can 
form basis of divorce proceedings under 
S. 13. A 1969 Punj 397 (421) : ILR (1968) 2 
Punj 714 <FB). 

5. Additional grounds for wife. 

(1) If a person had married two wives 
prior to the Act who are alive after passing 
of Act. Both wives are entitled to claim 
divorce. Only limitation on right is that the 
other wife should be alive at time of pre¬ 
sentation of petition. A 1963 Raj 178 (179, 
180) : 1963 Raj LW 390. 

(2) It is to be presumed that wife was 
aware of her right to divorce under S. 13 (2) 
(a) (on ground that first wife of her husband 
was living) immediately after the Act came 
into force in absence of specific evidence as 
to the time at which she became actually 
aware of her right (1072) 1 Mad LJ 187 I 
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t)5 Mad LW 913 (915, 916).. (Presumption 

about waiver by knowledge of availability 
of such right is rebuttable.) 

(3) In case of bigamous mar¬ 
riage contracted after commence¬ 
ment of Act. invalidity of second 
marriage does not to any extent 
depend upon any conduct or disability on 
part of first wife. By parity of reasoning a 
husband who is respondent in wife's peti¬ 
tion for divorce under S. 13 (2) (i) cannot 
plead any conduct or disability on 
part of his first wife as bar to her claim 
for divorce on ground of second marriage. 
A 1966 Mys 178 (185) : (1965) 2 Law Rep 67 
•* A 1968 Delhi 260 (262): (1968) 70 Pun LR 
(D) 179. (Right of first wife to get divorce 
under S. 13 (2) (i) does not depend on her 
conduct prior to commencement of Act.) 

{See (1982) 1 Div Mat C 455 (456) (MP). 
(.-\dmission of husband of his having two 
wives. These allegations by themselves are 
sufficient to pass a decree of divorce in 
terms of S. 13 (2) (i).] 

(4) Petition for divorce bv wife on ground 
that other wife married by husband before 
commencement of Act was living in marital 
relationship with him — Plea of husband 
that wife was living adulterous life and 
was taking advantage of her own wrong — 
Held, wife’s adulterous conduct, even if as¬ 
sumed could not be said to be responsible 
for husband’s wrong and that her conduct 
could not be termed wrong for purpose of 
relief claimed. U966) 1 Mad LJ 102. 

(5) Petition for divorce by wife on ground 
of second marriage by husband — Fact that 
husband divorced his second wife subse- 
Quent to filing of petition no ground for its 
dismissal. A 1963 Andh Pra 82 (83) : (1962) 
2 An WR 198. 

(6) The marital right of husband exists 
by virtue of the consent given by the wife 
at the time of the marriage and not by 
virtue of a consent given at the time of 
each act of intercourse, as in the case of 
unmarried persons. 1949 All ER 448 (449). 

(7) Where after a petition for divorce had 
been presented by the wife, but before it 
was heard, the husband had intercourse 
with her without her consent, there being 
no evidence that the wife’s implied consent 
to marital intercourse had been revoked by 
an act of the parties or by an act of the 
courts, the husband could not be held 
guilty of rape. (1954) 2 All ER 529 (534). 

(8) If the judge has made an interim 
order that the wi^e is not bound to cohabit 
with the husband, then sexual intercourse 
by the husband against the consent of the 
wife will amount to rape. (1949) 2 AU ER 
448 (449). 

(9) Where the wife did not give a real 
consent to sodomy but had consented on 
being persuaded by her husband that such 
practice was normal between the married 
couples and that it was part of the wife’s 
marital duty to allow the husband to do 
that with her, such consent ought not to be 
effective to bar her claim for a divorce un¬ 
less it be a real consent. (1982) 1 Div Mat 


C 2 (10, 12, 20) (British Section 2) : (1963) 

3 WLR 261 (English Case). 

(10) Bestiality means sexual union by a 
human being against the order of nature 
with an animal. It has the same shade of 
meaning as in Section 1 (i) of the English 
Matrimonial Causes Act 1951. 1970 Ker LT 
253 : 1970 Ker LJ 340. 

(11) Relief to wife in appeal arising out 
of her petition for judicial separation as 
filed in 1974 cannot be granted by taking 
judicial notice of amendments in 1976 with¬ 
out evidence on record establishing require¬ 
ments of S. 13 (2) (iii). A favourable order 
for maintenance obtained by her under Sec¬ 
tion 488, Cr. P. C. (old) per se is not suffi¬ 
cient to grant decree for judicial separation. 
1979 Hindu LR 328 : 1979 Marr LJ 184 (DB) 
(Punj). 

(12) The violation of Cl. (ih) of S. 5 is not 
to render the marriage either void or 
voidable, but in case the bride was below 
the age of fifteen years at the time of sole¬ 
mnization of the marriage and she has re¬ 
pudiated the marriage after attaining that 
age but before attaining the age of eighteen 
years, a decree for divorce can be obtain¬ 
ed u/s. 13 (2) (iv) whether the marriage was 
consummated or not. By insertion of Cl. (iy) 
in S. 13 (2), the Legislature has ^ven to 
Hindus besides an option of what is known 
in Mohammedan law as Khyar-ul-bulugh 
(Option of puberty). A 1977 Andh Pra 43 (5^ 
51) : (1976) 2 APLJ (HC) 159 : 1977 Cri U 
368 (FB). (A complaint by, wife against her 
husband under Section 494, I. P. C. is main¬ 
tainable. A 1975 Andh Pra 193, Overruled; 
AIR 1972 Punj 305, Dissented from.) 

(13) Clause (Iv) of S. 13 (2) only gives to 
a wife (whose marriage was solemnized 
before she attained the age of 15 years), a 
right to repudiate marriage after attaining 
the age of 15 years and before completing 
the age of 18 years. It could not be said that 
after completion of 18 years of age, the wife 
could not file petition for dissolution of 
marrissG on ground of ropudiation under 
S. 13 (2) (iv). A 1981 Andh Pra 74 (76) s 
(1981) 1 Andh LT 36 (DB). •* 1981 Hindu 
LR 267 (267) (Punj). 

(14) Petition lor divorce under Sec¬ 

tion 13 (2) (iv) — Rupudiation of marriage 
— Non-production of any evidence by hus¬ 
band — Petitioner not examining herself •— 
Statements contained in petition duly veri¬ 
fied. can be referred to as evidence unHpr 
S. 20. 1979 Hindu LR 627 (629) e 1979 

Marriage LJ 560 (Punj). 

6 . Court ^ Jurisdiction, discretion 

ftnd dutv of. 


(1) It Is not the function of a Court con¬ 
stituted under the Act, to grant decree oj 
divorce or declaration of divorce on basis o* 
custom. A 1958 Him Pra 15 (16). 

(2) In matrimonial trials, it Is Incumb^t 
on the trial Court to dispose of the matri¬ 
monial matters as expeditioiudy as possible 
and not to grant adjournment as a matter 
of course. 1977 Hindu LR 262 (2) (286) (Punj). 

(3) A decree for dissolution of marriage 
cannot be granted merely on ground tl^ 
respondent does not oppose petition. Cour« 


[The] Hindu Marriage Act, 1955 


[S 13 N 6] 679 


Section 13 — Note 6 (contd.) 
are bound to themselves to guard against 
the collusive litigant and to see that there 
has been no delay, condonation or conniv¬ 
ance. Nor can decree for dissolution of 
marriage be made merely on admissions 
without recording evidence. (1656) 2 Mad LJ 
289 (296). 

(4) Court can grant decree for divwce 
only if certain conditions laid down in Sec¬ 
tions 13 and 23 of the Act are fulfilled and 
not otherwise. Where, therefore, Court 
grants decree for divorce on basis of the 
statement made by husband without going 
into evidence and without giving judicial 
finding on plea of adultery. Court exercises 
jurisdiction not vested in it by law and 
High Court must in exercise of its powers 
of superintendence interfere in order to 
keep Court below within the four corners of 
Its legitimate authority. A 1958 Him Pra 15 
(16). 

(5) Petition for divorce on basis of Court’s 
earlier decree for judicial separation — Ob¬ 
jection to V2ilidity of decree for judicial se¬ 
paration on ground of lack of territorial 
lurisdiction — Objection held could not be 
entertained in divorce proceedings. A 1965 
Mys no (112) : (1965) 1 Law Rep 51 (BB). 

(6) Where the wife did not defend the 
petition for restitution of conjugal rights 
brought by the husband and consequently 
an ex parte decree for restitution of con¬ 
jugal rights was passed in favour of hus¬ 
band. No objection to the jurisdiction of 
the court passing that decree could be raised 
by the wife in the divorce petition subse¬ 
quently filed by the husband in view of the 
principle of constructive res judicata. A 1979 
Guj 98 (103, 104) : (1978) 17 Guj LR 1076. 

(7) Where in suit against wife before the 
Munsi/’s Court, the husband sought for cer¬ 
tain declaration as to the status of the par¬ 
ties and for consequential reliefs of per¬ 
manent injunction, but the husband had 
neither prayed for restitution of conjugal 
right nor for dissolution of marriage, 
neither S. 9 nor S. 13 would be attracted. 
The plaint in such a suit cannot be con¬ 
sidered as a petition under Hindu Marriage 
Act. Consequently the Munsif has jurisdic¬ 
tion under Specific Relief Act to consider 
whether plaintiff has made out a case for 
obtaining such reliefs. (1982) 2 Cal HN 193 
(195, 196). 

(8) English decisions on the point of medl- 
cial examination of the other party can 
have no application in this country to a 
case arising under the Hindu Marriage Act, 
because under the Matrimonial Causes Rules 
in England specific provision has been made 
for examination by medical Inspectors. 
There is no such provision in our country. A 
1963 Guj 250 (252) : (1663) 4 Guj LR 890. 

(9) Petition for divorce on allegation of 
desertion by wife In consequence of her 
suffering from deformity called Infantile 
uterus — Application by husband to direct 
bis wife to be medically examined — Wife 
resisting application by denying defect — 
Application could not be granted by resort¬ 
ing to Section 191 of Civil P. C. or any 


other provision. A 1981 Mad 349 (360 351) j 
1981 Hindu LR 471. 

(10) Divorce on ground of adultery — 

Paternity of children — Husband’s applica¬ 
tion for getting blood grouping test of his 
wife and children — Such a direction could 
be gven by Court — Non-compliance by 
wife — Adverse inference would be drawn 
against her. 1979 WLN (UC) 71 (76 77) 

(Raj). 

(11) Petition under Section 13 — Relief 
valued at Rs. 200 — Petition filed in Court 
of Civil Judge notified as District Judge 
under Section 3 — Proper forum of appeal 
is District Court and not High Court. 1962 
All LJ 432. 

(12) Ex parte decree, passed in petition 
filed by wife under Section 13. set aside in 
appeal by husband and case remanded — 
Husband contesting petition on merits be¬ 
fore trial Court — Raising objection as to 
territorial jurisdiction — Failure to raise 
Buch objection in appeal — Husband, held, 
neither waived such objection nor sub¬ 
mitted to jurisdiction of Court. A 1970 J 
and K 19 (21) : 1969 Kash LJ 90. 

(13) In appeal against dismissal of hus- 
band’fi petition for divorce on ground of 
wife’s cruelty; the opinion of the trial Judge 
IS important, but if he is shown clearly to 
have gone astray, it is for the appeal court 
to say so although the appeal court always 
ought to bear in mind that one who has 
seen and heard the witnesses is the best 
judge of their veracity. 1981 Hindu LR 3315 
(1980) 17 Delhi LT 386 (391) (Delhi). 

(14) Where the petition filed by the hus¬ 
band under S. 13 for dissolution of mar¬ 
riage on ground of desertion, was dismissed 
by the Court without considering the whole 
evidence produced by the husband the 
order of the Court would be liable to be set 
aside. 1980 Marr LJ 5 : 1979 Hindu LR 413 
(414) (P & H). 

(15) Divorce by custom among Thiyyas — 
Among Thiyyas hailing from Ernad Taluk 
in Malabar a customary form of divorce 
does exist in the form pleaded in this case. 
There is no authority which has gone to the 
extent of holding that a custom as to divorce 
in which the wife’s consent has no place is 
on this sole account rendered “barbarous or 
repugnant to equity” so as to make it un¬ 
reasonable. 1958 Ker LT 916. 

(16) Saving of right of dissolution under 
custom or special enactment such as Sec¬ 
tion 5. Travancore Nayar Act — Still parties 
can invoke Section 13 lor dissolution of 
Hindu marriage. A 1961 Ker 311 : 19M Ker 
LJ 1240 (FB). 

(17) Power of High Court in appeal to 
ante-date decree — High Court has such 
power •— Power to be exercised with cau¬ 
tion. A 1960 Bom 447 : 61 Bom LR 100 (DB). 

(18) Application for dissolution of mar¬ 

riage filed before District Judge — District 
Judge transferring it to Additional District 
Judge under Section 8 (2). Bengal. Agra and 
Assam Civil Courts Act —’ Latter has Juris¬ 
diction to dispose it. A 1960 Cal 665 (568, 

569) : 64 Cal WN 246 (DB). 

(19) Applicability of S. 21-A regarding 
transfer of petition is restricted to petitions 
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under Ss. lO and 13 only. (1980) 82 Pun LR 

636 : 1981 Hindu LR 523 (DB). 

(20) Where the husband filed petitions 
under Ss. 12, 13 at the Betul Court and the 
wife, claiming maintenance under S. 125, 
Cr. P. C at Jabalpur Court, also applied for 
transfer of case to Jabalpur on grounds of 
convenience of medical witne^es, poor 
status of wife to defend, consolidation of 
all cases at one place, possibilitv of influence 
of husband's parents in Betul Court and ap¬ 
prehension of threat to her life but failed to 
establish either of the grounds, the appli¬ 
cation would be liable to be dismissed. (1982) 
1 Div Mat C 377 (380) (MP). 

7. Practice, procedure and pleadings. 

See also S- 21. 

(A) Res iudicata. 

See also S. 21. 

(B) Delay. 

See also S. 23. 

7. Practice, procedure and pleadings. 

See also S. 21. 

(1) Merely because the husband had 
elected the remedy for restitution of con¬ 
jugal rights, it could not be said that he 
could seek a decree of divorce under Sec¬ 
tion 13 (lA) only and could not maintain 
any application under S. 13 (1). A 1981 
(NOC) 9 : (1980) 2 Kant LJ 454 : 1981 
Hindu LR 76. 

(2) Any party to a marriage can straight¬ 

way ask for dissolution of the same by a 
decree for divorce on the sole ground of 
adultery. For such a petition a perior decree 
for judicial separation need not be passed. 
A 1972 Orissa 163 (168, 169) : ILR (1971) 

Cut 1447. 

(3) Where a petition for divorce is made 
On the allegations of both cruelty under 
Sec. 13 (1) (ia) and under S. 13 (1) (ib) the 
mere fact that in the heading of the peti¬ 
tion, the same is stated to have been made 
under S. 13 (1) (ia) of the Act, and there 
IS no mention of S. 13 (1) (ib) of the Act 
therein will not render the petition defec¬ 
tive so as to disentitle the petitioner relief 
under S. 13 (1) (ib). (1979) 15 Delhi LT 30 
(32) : 1979 Hindu LR 493 (Delhi). 

(4) Where the wife was deserted in March 
1976 by her husband and the petition for 
divorce on ground of desertion was filed by 
the wife in May 1978, the petition could be 
said to have been filed before the statutory 
period of two years when the husband visit¬ 
ed to the house of his in-laws in Oct. 1977. 
Therefore the petition would be liable to be 
dismissed. 1981 Hindu LR 423 (426) : 1981 
Marri LJ 245 (Punj). 

(5) Petition for divorce against wife on 
ground of adultery — Claim for damages 
against adulterer cannot be joined. A 1963 
Gui 152 (152, 153) : (1963) 4 Guj LR 514. 

fBut see A 1964 AP 308 (313, 314) ; (1964) 

3 Andh WR 389, (Claim for damages against 
co-respondent can be made under Rule 9 
of Rules framed by Andhra Pradesh High 
Court.) 1 

(6) Two petitions need not be filed for 
two reliefs under Sections 10 (1) and 13 of 
Act, It is open to claim attemative relief 


in the same petition. A 1961 Andh Pra 122 
(123) : (1960) 2 Andh WR 55. 

fSee however A 1982 All 52 (55) ; 1981 

All CJ 443. (Dissolution of marriage by de¬ 
cree of divorce specified by cl. (i) or (ii) of 
S. 13 (lA) cannot be sought in proceedings 
in which decree for judicial separation or 
restitution of conjugal rights is passed.)] 

(7) Petition under S. 9 is not required to 
be decided with petition under S. 13 filed 
subsequently by opposite party in a differ¬ 
ent court. 1979 Hindu LR 86 : 1980 Mat LR 
50 (Punj). 

Conversion of petition under S. 9 or S. 10 

into one under S. 13 

(8) It does not- appear from the language 
of S. 39 that an application for restitution 
of conjugal rights can be converted into 
that for divorce. Fresh petition for divorce 
is maintainable by husband on ground of 
desertion after his petition for rettitution of 
conjugal rights, has been dismissed. 1978 
Hindu LR 714 (717) : 80 Pun LR 695 (DB) 
(P & H). 

(9) Petition for judicial separation under 
Section 10 of Hindu Marriage Act can be 
amended by taking pounds under Sec. 13 
(1) as amended even in appeal by virtue of 
Section 39 (2) the Marriage Laws (Amend¬ 
ment) Act. 1976. A 1977 Cal 193 (195) : 1977 
Hindu LR 350 (DB) •• ILR (1979) 1 Delhi 
288 (293. 294) : 1979 Hindu LR 474 (DB). 

(10) Amendment of petition under S. 10 

into one under S. 13 does not relate back, 
to date of filing of petition under Sec. 10, 
as S. 39 (2) of Amendment Act 1976 clearly 
shows that application under S. 13 must be 
deemed to have been filed on the date when 
petitioner was allowed to amend. In strict 
sense, it is not- amendment of original ap¬ 
plication but one of conversion. (1978) 14 
DLT 163 : 1978 Hindu LR 517 (519. 521) 

(Delhi). 

Necessary parties 

(11) Divorce petition filed by wife against 
her husband — Adulteress joined as co¬ 
respondent — She is neither necessary nor 
proper party under Rules 11 and 12 (a) of 
Rules framed wider Act — Her application 
to remove her name from divorce petition 
must succeed. A 1966 Punj 337 (339) : (1968) 
68 Punj LR 16 (D). 

rsee however 1978 HLR 670 (677) (Delhi). 
(Punjab High Court Rules and Orders. Part 
E, Chap. I. Vol. II, Para. 11 — Petition for 
divorce on ground of adultery — Petitioner- 
husband must implead alleged adulterer a 
co-respondent except in certain circum¬ 
stances stated in Fara.)l 

Pleadings 

(12) In a petition for divorce on i^und 
of cruelty acts of cruelty to be specifically 
pleaded. No amount of evidence can be 
looked into on a plea which was never 
pleaded. A 1982 Delhi 240 (243) : 1982 Hindu 
LR 226. 

(13) Allegation made in the written 
statement cannot be basis for the grant 
of a decree of divorce. If the petitioner 
wants to claim divorce on the allegation 
made in the written statement the peti¬ 
tioner must make the same as part of lus 
petition of divorce by amendment or other- 
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wise in accordance with law. 1982 Raidhanl 

LR 156 (160) : 1982 Mat LR 56 (Delhi). 

Amendment of petition 

(14) Petition for divorce alleging cruelty 
find adultery — Amendment aoDlication to 
include alternative relief of iud’cial seoara- 
tion can be allowed. A 1961 Andh Pra 122 
(123) : (1960) 2 Andh WR 55. 

(15) Petition for divorce alleging incur¬ 
able insanity and also mentioning symptoms 
which appear to be of a person suffering 
from mental disorder but "schizophrenia” as 
such was not mentioned — Application for 
amendment at appellate stage to include that 
respondent was continuously suffering from 
mental disorder, i. e. schizophrenia etc. — 
Held, appeal was a continuation of original 
proceedings and if was in interest of justice 
that amendment should be allowed. 1980 
Mat LR 1 : (1979) 16 Delhi LT 340 (346, 
347). 

(16) Husband seeking amendment of peti¬ 

tion taking advantage of Amendment- Act 
1976 — Amendment Act gives retrospective 
effect to the amended provisions of Act to 
all pending proceedings — Hence it became 
possible for husband to amend his petition 
and to obtain a decree of d’vorce on proof 
of mere cruelty under Section 13 (1) (ia). 

ILR 1979 (1) Kant 322 (325) (DB). 

(17) Petition by husband for divorce on 
grounds of cruelty — Allegation that there 
was persistent refusal by wife to have 
sexual intercourse with him — Amendment 
of petition sought to incorporate plea of 
physical deformity or defect in wife — 
Amendment cannot be allowed. A 1982 Cal 
474 (478. 479) (DB). 

Subsequent events 

(18) Relief can be granted on the basis 
of the events (that have taken place sub¬ 
sequent to suit. In moulding a relief even 
the appellate court could take into account 
the facts that came into existence even after 
the decree. A 1978 Raj 140 (152) ; 1978 Raj 
LW 363. 

(19) Petition bv husband for divorce on 
ground of cruelty — False charge of adul¬ 
tery made by wife at the time of cross- 
examination and in her deposition — It can 
be considered to establish cruelty ev<»n 
though it was not taken in pleadings. A 1982 
Delhi 107 (110) : 1982 Rajdhani LR 268. 

Relief 

(20) Petition for decree of divorce — Re¬ 
lief concerning articles stated to belong to 
the petitioner could not be granted in view 
of S. 27 — She could sue to get return of 
them. 1980 All WC 157 (153) : 1980 AU CJ 
210 . 

(21) Decree of divorce on ground that 
wife has been living in adultery — Question 
of granting maintenance to Illegitimate 
child d^s not arise. 1978 Rev LR 812 : 1978 
Hindu LR 252 (255) (Funj). 

(22) Application for divorce by husband 
on ground of cruelty by wife reiected on 


ground that not wife but husband was cruel 
— Decree for judicial separation under Sec¬ 
tion 13A cannot be granted as husband can¬ 
not be allowed to take advantage of his 
own wrong. 1980 Mat LR 179 : 1981 Hindu 
LR 331 (Delhi). 

(23) Suit for divorce on ground of deser¬ 
tion — Previous petition for dissolution on 
same ground dismissed due to failure to 
prove desertion — Relief of dissolution in 
suit for divorce will not be granted under 
S. 13A. A 1980 Raj 48 (54) : 1979 Raj LV/ 
339. 

Restoration of suit dismissed for default 

(24) Provisions of O. 9, R. 9, C. P. C. are 
applicable to proceedings for divorce under 
S. 13 of the Act by operation of S. 21. 
Hence, where the husband filed application 
for judicial separation under S. 10 on the 
ground that wife had deserted him for a 
continuous period of not less than two years 
preceding the presentation of the petition 
and that application was dismissed in de¬ 
fault of appearance of husband but without 
getting his original application for judicial 
Beparation restored the husband filed ap¬ 
plication for divorce on the same cause of 
action I. e. desertion, such an application 
for divorce was barred by O. 9, R. 9, C. P. C. 
AIR 1978 Punj 150 (152, 153) : 79 Pun LR 
575 : 1977 Cur LJ (Civ) 506. 

[Sec also 1977 Hindu LR 417 (2) (418) 

(Punj). (Wife’s petition for divorce on ground 
of lunacy and impotency of husband as 
well as cruelty of husband towards her —* 
Neither she nor her witnesses present on 
relevant dates fixed for evidence — Dis¬ 
missal of petition on ground that allega+ions 
were not established — Dismissal of wife’s 
petition is correct.)] 

Setting aside ex parte decree 

(25) An application under S. 151, C. P. C. 
for setting aside ex parte decree of divorce 
and for hearing d’vorce suit- on merits is 
maintainable. 1980 Bom CR 914 (916) : 1980 
(2) Mah LR 289. 

(26) When a decree of d'vorce is passed 
ex parte, the aggrieved party can file an 
appeal against an ex parte decree or an ap- 
plicat'on before the court concerned for 
setting aside the ex parte decree. 1981 Hindu 
LR 343 (1) (344) : 1982 Marriage LJ 61 
(Punj). 

rSee also 1978 Hindu LR 575 (579) : (1977) 
79 Pun LR 754 (DB). (Decree for resti^tion 
of coniugal rights.)] 

(27) ’A’ obtained an ex parte divorce de¬ 
cree against his wife ’B’ and after a lapse of 
more than one year validly married with 
other woman ’C’ subsequently at the in¬ 
stance of ’B’ the ex parte decree was srt 
aside and the original petition for divorce 
was restored to file for disposal on merits. 
Wife *C' filed an application under 0.1. R. 10 
(2) Civil P. C. to come on record. It was held 
that ’C’ was vitally interested in out¬ 
come of petition for divorce and as such 'C* 
should be brought on record. A 1975 Andh 
Pra 80 (82) : (1975) 1 Andh WR 188. 

(28) Application by wife for setting aside 
ex parte divorce decree, filed 34 months 


"A** in the eUatloxui stands for AIR 
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decree and after re-marriage of hus¬ 
band, on ground that summons were not 
served — Held, the wife has got to prove to 
the entire satisfaction of the Court that the 
summons or notice was never served on her 
and that she got the knowledge of the pro¬ 
ceeding on a particular date. A 1980 All 336 
(339). 

(29) Wife designedly evading service 
several times — Her application to set aside 
ex parte divorce decree dismissed as time 
barred rejecting her claim of knowledge of 
decree on a certain date — Husband after 
expiry of period for setting aside decree re¬ 
marrying — Dismissal of wife’s appl'cation 
is correct. 1980 Hindu LR 350 (352) (Punj). 

(30) Where the court proceeded ex parte 
and eventually passed a decree for divorce 
the ex parte proceedings against the hus¬ 
band would be illegal for he had not been 
legally served. Even if for the sake of argu¬ 
ment that the husband was insane then no 
proceedings could continue unless a guar¬ 
dian and next friend was appointed by the 
Court. 1979 Marr LJ 359 : 1979 Hindu LR 
433 (434) (P & H). 

(31) Petition by husband under S. 9 for 
restitution of conjugal rights — Petition al¬ 
lowed to be withdrawn — No specific order 
as to grant of liberty to bring fresh petition 
— Subsequent petition of divorce — Sub¬ 
ject-matter of two petitions, different — 
O. 23, R. 1 (3) was not a bar to subsequent 
petition for divorce. 1980 Hindu LR 471 
(475) : 1981 Marriage LJ 23 : 82 Pun LR 
(D) 170 (DB). 

fSee A 1975 Punj 225 (226) : 77 Pun LR 
135.1 

(32) Petition for divorce by husband — 
Allegation that there was persistent refusal 
by wife for sexual intercourse — Court 
finding against him—Application for with¬ 
drawal of petition and filing fresh petition 
on grounds of physical deformity in wife — 
Held, withdrawal cannot be granted as he 
cannot be allowed to get rid of adverse find¬ 
ings upon issues made by Court below. A 
1982 Cal 474 (479) (DB). 

Compromise 

(33) Where the parties had compromised 
that the husband would pay only perma¬ 
nent alimony to the wife and no other main¬ 
tenance, the husband would be entitled to 
the passing of a decree of divorce as soon 
as the amount was paid to the wife by the 
husband as permanent alimony. 1982 Hindu 
LR 123 (124) : (1982) 2 DMC 21 (Punj). 

[See 1982 Marri LJ 94 (95) : 1982 Hindu 
LR 135 (Punj).] 

Commission to examine witnesses 

(34) Where In a divorce proceeding the 
wife filed an application for issue of com¬ 
mission to examine three witnesses one of 
which was her own mother, second was her 
cousin and third was cousin’s wife, the ap¬ 
plication could not be rejected as it would 
be impossible to say that tbe examination 
of these witnesses who were actively con¬ 
cerned in the settlement of marriage be¬ 
tween the parties was not necessary in the 
interest of justice. A 1981 AU 441 (443) ; 1981 
AU WC 703. 


Maintenance pendente Ute and Utigation 

expenses 

(35) There is no provision in the Act 
which empowers the Court to dismiss the 
X for divorce on the ground 

that mterim orders of the Court u/s 24 tv 
payment of maintenance pendente lite and 
legal expenses to wife, have not been com- 
Pjifd with. (1975) 2 APLJ (HC) 70 (72) | 
1975 Andh LT 321 (DB). 

expenses and maintenance 
pendente lite faded to be paid by husband 
despite several opportunities — Defence of 
husband struck off — Wife’s version of 

^ accepted — Divorce granted. 
1980 Hindu LR 514 (515) (Punj & Har) 

(37) Order under Section 24 In Section 12 
petition — Petition under Section 12 allow- 
ed to be withdrawn on ground of filing fresh 
pehtion under Section 13 — Compliance of 
order under Section 24 cannot be made con¬ 
dition precedent for petition under S. 13. 
(1965) 67 Punj LR 485. 


7 (A). Res judicata. 

See also S. 21. 

a) After dismissal of petition for Judiclat 
separation on grounds of cruelty and deser- 
liOTif petition for divorce on same grounds 
constituted by same set of facts, is barred by 
res judicata. 1978 Marr LJ 150 : 1978 Hindu 
LR 509 (514) (Punj) •• 1980 WLN (UC) 31 
(34) (Raj) (DB) *♦ A 1980 Raj 48 (50) : 1979 
Raj LW 339. 

(2) The principle of res judicata cannot 
be applied to cases where the ground taken 
is different. Even if the ground was the 
same, the res judicata would apply only if 
facts were also Identical. Where 5ie law It¬ 
self has changed by Amendment Act 1976, 
so also the ground and its legal require¬ 
ments, the principle of res judicata would 
not apply to divorce petition. A 1979 Delhi 
33 (35). 

(3) Order u/s. 10 of the Hindu Minor¬ 
ity and Guardianship Act read with Ss. 7 
and 11 of the Guardians and Wards Act 
directing the custody of the child to remain 
with the father while granting a decree for 
dissolution of marriage, does not operate as 
Res judicata in a petition for divorce under 
S. 13 r/w S. 26 of the Hindu Marriage Act 
since the father was not appointed as guard¬ 
ian by the Court, in the circumstances 
then existing and based on a different cause 
of action. A 1982 Andh Fra 369 : (1982) 2 
APLJ 89 (DB). 

7 (B). Delay. ^ 

See also S. 23. 


tl)' Delay in filing suits for dissolution of 
marriage or judicial separation may occur 
in three circumstances. When delav is in¬ 
tentional relief should be refused. If it ts 
due to hopes of amicable settlement delay 
may be excused. But if the delay is due to 
apathy of the woman due to ignorance of 
legal consequences or due to poverty, the 
Cteurt should take humanitarian view and 
weigh the consequences of dismissal of sidt 
against injustice both to parties and their 
children, if any. 1966 MPLJ 793 (796) (D® 
•• 1978 Hindu LR 183 (185. 186) (Punj & 
Har). 
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[See A 1981 Him Pra 63 (64) : 1981 Hindu 
. LR 150.1 

(2) Inordinate delay in applying for 
divorce under Section 13 — Application can 
be refused, even though the plea of delay 
is not raised in the written statement. A 
1975 Pun 225 (228) : 77 Pun LR 135. 

(3) Wife alleged to have deserted hus¬ 
band from last 6-7 years — Peti¬ 
tion under Section 13 (1) (ib) by husband 
thereafter — Lower Court granting 
decree of dissolution of marriage in favour 
of husband without taking into account the 
Improper delay under S. 23 (i) (d) — Not 
justified — Test of improper and unneces¬ 
sary delay is whether in a particular case 
the delay has been in the nature of wrong. 
(1982) 2 Div Mat C 135 (141) (Raj). 

(4) Delay for petition under Section 13 (2) 

(i) — While in ultimate analysis case has 
to be decided on consideration of the term 
of the whole case Courts may and should 
consider the following factors: (1) The date 
of the actual and constructive knowledge by 
a wife petitioner of her right to claim 
divorce under Section 13 (2) (i) and the ex¬ 
tent of delay in instituting the complaint 
after such knowledge, (2) presence or ab¬ 
sence of any sufficient or reasonable ex¬ 
planation for delay referred to in No. 1 (3) 
birth of children after the Act and parti¬ 
cularly alter awareness of a right to claim 
divorce and the consideration of interest of 
such children. (4) conduct of the wife 
seeking divorce in relation to proceedings 
by the other wife or wives for divorce, (5) 
consideration of the interest of the peti¬ 
tioner respondent as also of other persons 
concerned such as the other wife or wives 
of the husband and the prospective husband 
of the wife seeking divorce. A 1963 Rai 178 
(183) (DB). 

(5) A petition under Section 13 (2) at¬ 
tracts the limitation under Section 23 (1) 

(d) only and not that under Section 23 (1) 
(b). When dealing with question of delay 
one should not be oblivious of background 
and tradition of Hindu society and instinc¬ 
tive reluctance amongst women to come to 
Court and seek redress of their grievances 
against husband. It has to be decided on 
facts of each case. A 1968 Delhi 260 (264) : 
(1968) 70 Punj LR (D) 179. 

(8) Petition for divorce by wife on ground 
that other wife married by husband before 
Commencement of Act was living in marital 
relationship with him — Mere fact that 
petition is filed five years after coming into 
force of Act will not disentitle wife from 
getting relief. (1966) 1 Mad LJ 102. 

(7) Where the second wife under a biga¬ 
mous marriage performed six years before 
the Act, chose to live in the husband's home 
along with the first wife amicably, begot 
children and even continued to live with 
1dm for seven years after the commence¬ 
ment of the Act fuUy knowing her right 
tmder the Act, a petition under Section 13 
(8) (i) fil^ on the mere ground that she has 
fallen out with the husband will be dis¬ 
missed under Section 23 (1) (d) on ground 
of unnecessary or improper delay. A 1975 
Had 2U (211 to 213) : (1975) 1 Mad LJ 228 


(DB). ((1972) 1 Mad LJ 187, Affirmed.) 
(1972) 1 Mad LJ 187 : 85 Mad LW 913 (916>. 

(8) Whether C^urt can pass decree for 
judicial separation dating back to date of 
petition and decree for divorce where relief 
is delayed due to lower Court's holding er¬ 
roneous views. (Quaere). A 1969 Mad 235 
(245) : (1969) 1 Mad LJ 366. 

(9) Judicial separation — Desertion by 
wife seven years before — Husband ex¬ 
plaining satisfactorily as to why petition 
was not filed earlier — Delay, held, will not 
affect petition by husband. 1976 WLN (UC) 
367 : 1977 Hindu LR 269 (Raj). 

(10) There being an unreasonable delay 
of eleven years in filing the petition by the 
husband from the time of admitted separa¬ 
tion, Attempts at reconciliation on his part 
not found to be sincere or bona fide petition 
on ground of desertion is not maintainable. 
1982 Marr LJ 78 (87) : 1982 Hindu LR 196 
(Delhi). 

(11) It is no doubt true that S. 23 (1) (d) 
provides that if a petition is filed after 
unnecessary and improper delay, then it may 
be dismissed. However, for the purposes of 
dismissing the petition, on the aforesaid 
ground, the conduct of the parties is to be 
taken into account to see if delay was really 
culpable. 1979 Marr LJ 25 (29) : 1979 Hindu 
LR 313 (Punj). 

8. Evidence and burden of proof. 

(1) Where in a petition made by wife 
against her husband she mainly relies on 
the ground that husband has second wife 
but she is unable to prove the marriage the 
petition does not necessarily result in failure 
because under Section 13 (1) (i), the wife 
will be entitled to a decree for divorce, if 
she can show that her husband was living 
in adultery with the other woman, although 
he may not have been married to her. A 
1957 Him Pra 65 (66). 

rsce also 1980 Hindu LR 45 (46) : 1980 

Marri LJ 132 (Punj). (Two birth entries 
showing similarity with name of husband 
as father of child alleged to be born of a 
second marriage cannot be ignored.)] 

(2) 'Three essential things should be es¬ 
tablished by the party seek-ng divorce under 
Section 13 (1) (iii) of the Hindu Marriage 
Act and they are (1) that the other party to 
the marriage is of unsound m>nd; (2) that 
the unsoundness of mind is incurable and 

(3) that the incurable unsound mind was 
there for a period of not less than three 
years immediately preceding the presenta¬ 
tion of the petition for divorce. These es¬ 
sentials must be proved beyond reasonable 
doubt and the burden of proof lies upon 
person seeking divorce. (1970) 2 Mad LJ 429 
(439). 

(3) In matrimonial cases Judge should 

apply same standard of proof in arriving 
At ail his findings. A 1969 Mad 235 (244) 3 

(1969) 1 Mad LJ 36S. 

(4) Decree for dissolution of marriage — 

Proof required in matrimonial case is to be 
equated to that in criminal case. (1969) 73 

Cal WN 19. 
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(5) Standard of proof required for relief 
under Section 13 is proof beyond reasonable 
doubt — Standard of proof drawn from cri¬ 
minal cases is not safe — Falsity of party’s 
case does noi- mean that the case of opposite 
party is true. A 1969 Mad 235 (242) ; (1969) 
1 Mad LJ 366 •• 1969 BLJR 999 (DB). 

[See also 1980 WLN (UC) 476 (479) (Raj). 
(Case has to be decided like a civil case 
and the finding has to be arrived at on the 
preponderance of probabilities.)! 

(6) In matrimonial cases Court must see 
that burden of proof is sufficiently discharg¬ 
ed. A 1971 Guj 33 (36). 

(7) Mere allegation of wife in her written 
statement regarding husband’s intimacy 
w th his Bhabhi can afford no cause of ac¬ 
tion for any relief on husband’s petition for 
divorce. A 1982 All 52 (55) : (1982) 1 DMC 
194. 

[See A 1981 All 78 (82).l 

(8) Petition under, by husband on ground 
that his wife was pregnant at the time of 
marriage from somebodv else other than him 
— Lady doctor examining wife not making 
any notes of her examination — In cross- 
examination doctor answering the ques¬ 
tions, concerning the signs present on the 
body of woman even about eight months 
afier delivery, relying totally on her 
memory — Evidence could not be accepted 
as it is hazardous to place reliance upon 
the memory of a doctor. 1982 Mah LR 278 
(282) (Bom). 

9. Court fee on petition. 

(1) On a petition for divorce Court-fee is 
not chargeable under Schedule I, Article 1 
of the Court-fees Act. There is no article in 
the said Act which expressly applies to peti¬ 
tions under Section 13. A petition under the 
Hindu Marriage Act must, therefore, be re¬ 
garded as a petition of the nature described 
in Art. 1 (b) of Schedule II of the c3ourt- 
fees Act and is liable to court-fees accord¬ 
ingly, A 1958 Bom 425 (426) : ILR (1957) 
Bom 353 (DB) •• A 1959 Pat 186 (187) (DB) 
•* 1962 MPLJ 448. (Petition under Sec. 13 
must be regarded as petition of nature de¬ 
scribed in Schedule 2, Article 1 (5). Para 6 
of M. P. Court Fees Act.) 

(2) Correct court-fee payable on applica¬ 
tion made under Section 13 is Re. 1/- under 
Schedule 11, Article 1 of the Hyderabad 
Court-fees Act. A 1958 Andh Pra 340 (340) I 
ILR (1957) Andh Pra 49 (DB). 

(3) Appeal against order under Section 13 
either granting a decree for divorce or re¬ 
fusing the same is governed by Art. 11 of 
Schedule II of Court-fees Act. A 1962 Pat 
489 (492) : ILR 41 Pat 369 (DB). 

10. Maintenance proceedings under 
Criminal P. C. 

(1) Proceedings for maintenance imder 
Section 488, Criminal P. C. — Suit for 
divorce and judicial separation under Hindu 
Marriage Act filed during pendency — 
Magistrate can make order for mainte¬ 
nance. (1962) 40 Mys LJ 493 (494). 

(2) Even though a decree ’’for judicial 
separation is passed against a wife on 


ground of desertion, still she is entitled to 
claim maintenance under S. 125 Criminal 
P. C. which read with the explanation 
thereto provides for an order of mainte¬ 
nance even in favour of a divorced wife. 
1978 Hindu LR 413 (417, 418) : 1978 Hindu 
LR 231 (Guj) •* 1977 Cri LR (Guj) 356 (2) 
(360) : 1978 Hindu LR 231. 

(3) False accusation by a wife that her 
husband married a second wife may amount 
to legal cruelty and may constitute a ground 
for judicial separation under S. 10 but by 
itself it cannot be allowed to operate as a 
ground for exemption from the husband’s 
liability to maintain his wife. 1976 Cri LJ 
1240 (1242) (Andh Pra). 

(4) When an order of maintenance is 
passed against a husband under S. 125 cri¬ 
minal P. C. and meanwhile a decree of re¬ 
stitution of conjugal rights is passed in 
favour of the husband, but the wife does 
not obey the decree of restitution of con¬ 
jugal rights, the husband can move the 
Court under S. 127 (2) Criminal P. C. for 
cancellation of the order of maintenance. 
1982 Cri LJ 2033 : 22 Gu( LR 1223. (Decree 
for restitution of conjugal rights and that 
for judicial separation cannot be consider¬ 
ed on par.) 

(5) To come within the definition of 
Expln. (b) to S. 125 (1) of the Criminal P.C, 
qua Hindus, "divorc^ wife” is a wife who 
has been divorced or has obtained divorce 
under S. 13, but not one whose marriage is 
annulled under S. 12. 1982 Cri LJ 901 (903) a 
1982 Marr U 229 (Delhi). 

(6) The finding on the question of adultery 
in maintenance proceedings by the wife 
does not operate as res judicata in the 
divorce proceedings by the husband. (1971) 
1 APLJ 230 (232) (DB). 

(7) A foreign decree of divorce obtained 
by husband (from the Nevada State Court 
in U. S. A.) in absentum of wife without 
her submitt^g to ite jurisdiction will not be 
valid and binding on a criminal Court in 
proceeding for maintenance under S. 488, 
Criminal P. C. 1898, when it Is found from 
the facts on record that the decree of 
divorce was obtained by fraud or by making 
a false representation as to a jurisdictional 
fact. A 1975 SC 105 (115 to 118) : 1974 Cri 
App R <SC) 355 : 1975 Cri LJ 52. (A 1971 
Pimj 80, Reversed.) 

(8) Where in a proceeding for mainte¬ 
nance under S. 488 Cr. P. C. (old) the hus¬ 
band claimed to have divorced the wife ac¬ 
cording to cu^om before panchayat, the 
divorce being not valid in view of S. 4 
read with Ss. 10 and 13 of the Act 
wife and daughter were entitled to claim 
maintenance. 1977 All Cri R 167 (159). 

11. Appeal. 

See also S. 28 

(1) An appeal against the order of sub¬ 
ordinate Judge rejecting an application 
under S. 13 lies to the High Court an^ 

to a District Judge. (1966) 1 Andh WR 155 
(156). 

(2) Appeal from order under S. 13 — 
Not appeal from decree — Should oe 
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Section 13 — Note 11 (contd.) 
registered as civil misceUaneous appeal. A 
1981 Andh Pra 359 (360) : 1960 Andh LT 
735 (DB). (A 1960 AP 66. Overruled.) 

(3) Petition lor divorce valued at Rupees 
1,000/- — Case decided by Court of Small 
Causes — Appeal would lie to District 
Court and not to High Court. A 1981 All 
230 (234) : 1981 All WC 135 : 1981 All LJ 
318 (DB). 

(4) Lesser relief of Judicial separation can 
be asked for at appellate stage — Originally 
divorce was asked for. A 1969 Mad 235 (245): 
(1969) 1 Mad LJ 866. 

fSee 1978 Hindu LR 670 (673) (Delhi). 

(Distinction between Ss. 10 and 13 pointed) 

(5) A decree for divorce granted by Dis¬ 
trict Court when found erroneous on appeal, 
can be substituted into one for Judicial 
separation by applying the maxim *'Actus 
curiae neminem gravabit". The acts of Court 
shall prejudice nobody. A 1971 Delhi 208 
(211, 213) : 73 Pun LR (D) 169 ** 1978 Hindu 
LR 670 (677, 678) (Delhi). 

(6) Inasmuch as appeal is a continuation 
of the suit or petition and the Hindu 
Marriage Act has replaced the Madras Act 
(6 of 1949), appellant will be entitled also 
to Invoke the benefits under the new Act 
in appeal provided there are materia.ls on 
record already and the other party is not 
taken by surprise and is given an opportu¬ 
nity to meet this additional ground. (1956) 
2 Mad LJ 289 •* A 1982 Madh Pra 120 (121, 
122) : 1982 MPLJ 308 (DB). 

(7) Petition for divorce against wife on 
ground of adulterv on her part — In ap¬ 
peal against dismissal of petition husband 
filed an application for permission to pro¬ 
duce copy of birth certiflcaite of child — In 
Interests of justice, it is necessary to pin¬ 
point date of birth of child, the place of 
posting of husband who was serving in the 
Army and about the time taken in birth of 
child — Matter remanded to trial court for 
fresh decision after allowing bo*;h sides to 
lead additional evidence on those points. 
1978 Hindu LR 647 (648) (Punj). 

[See also 1978 Hindu LR 693 (694) (Punj). 
(As appellant wanted to lead additional evi¬ 
dence. matter was remanded to trial Court, 
directing it to record evidence of both 
sides.)! 

(8) Where on husband’s petition for judi¬ 
cial separation or divorce before 1976 
amendment, a decree of judicial separation 
was passed on ground of commission of 
adultery by wife and on appeal therefrom 
the husband filed cross objection seeking 
decree of divorce, it was held that though 
no amendment of husband’s petition for 
converting It Into divorce petition an 
automatic decree for divorce could not be 
passed. On account of change of law the 
case was sent back to trial Court for arriv¬ 
ing at a decision whe^er after decree for 
fudiclal separation parties resumed cohabita¬ 
tion and if there had been any condonation 
by the husband. A 1980 Cal 374 (380) (DB). 

rSee also 1979 Hindu LR 311 (311) (Punj). 
'(Wife’s counter-claim for divorce made in 
appeal — Wife treated with crueltv by hus¬ 
band — Divorce can be granted to wife) 
** 1977 Hindu LR 417 (1) (Punj). (Ground 


for judicial separation viz. cruelty not up¬ 
held and hence no remand granted. 1 

(9) Appeal by wife against decree of 
divorce — Trial court granting divorce on 
ground that wife is of incurably unsound 
mind — Appeal filed by wife, and not by 
her guardian or next friend — Not com¬ 
petent. 1980 Hindu LR 15 (1) (P & H). 

(10) A decision in the original proceed¬ 
ings under S. 13 of the Act having been 
described as a decree the parties are enti¬ 
tled not only to present an appeal under 
S. 28 of the Act read with S. 96 of the 
C. P. Code but also have the right of 
presenting a further appeal against the de¬ 
cree passed on appeal under S. 28 of the 
Act read with S. 100 of the Civil P. C, on 
any of the grounds mentioned in the latter. 
A 1962 Mys 172 (173) : 40 Mys LJ 62 (DB). 

(11) Consent decree passed by lower ap¬ 
pellate Court for dissolution of marriage on 
grounds other than those mentioned in 
Ss. 10 and 13 of the Act — Sec. 96 (3), Civil 
P. C. would not apply — Consent decree 
was without jurisdiction — It could be set 
aside in second appeal. A 1972 All 338 (339, 
340) : 1972 All LJ 445. 

(12) During pendency of appeal, an 
amendment of petition for divorce to one for 
divorce by mutual consent can be allowed. 
1980 Hindu LR 331 (332) (Punj) •* 1979 
Marri LJ 357 (359) ; 1979 Hindu LR 309 
(DB) (Punj). 

(13) A party who won In the High Court 
and got a decree of dissolution of marriage 
cannot bv marrying immediately after High 
Court's decree take away from losing party 
a chance of presenting an application for 
leave to appeal. Therefore the appeal filed 
by the wife would not become infructuous 
because of the second marriage of the hus¬ 
band during its pendency. 1981 Marri LJ 
314 (318) (DB) (Punj). 

(14) In an appeal from a decree of nullity 
of marriage under S. 12, the plea that 
respondent was entitled to a decree for 
divorce as appellant was suffering from a 
venereal disease, could not be raised for the 
first time, when the petition was for nul¬ 
lity of marriage under S. 12 and no such 
claim for divorce was made by raising such 
issue in trial Court. A 1979 Punj 248 (250): 
(1979) 81 Pun LR 686. (Reversed on another 
point in A 1981 Punj 391.) 

(15) Husband’s application, for dissolution 
of marriage on allegations that wife gave 
birth to a child within five months’ time 
after Gawana ceremony and that was as a 
result of her adulterous relations with some 
one else — Court holding that single lapse 
of adultery did not amount to ’’living in 
adultery” within S. 13 and refusing to con¬ 
vert proceedings into one for judicial sepa¬ 
ration under S. 10 — Exercise of discretion 
held could not be interfered with in second 
appeal. 1970 AU WR (HC) 749 (751). 

(16) Letters patent appeal — Concurrent 
findings of fact arrived at in a proceeding 
under S. 13 — Reappraisal of evidence and 
re-valuation of findings of fact — Net per¬ 
missible In letters patent appeal. 1980 Hindu 
LR 620 (622) (DB) (Pimi). 
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**[13A. Alternate relief in divorce proceedings.— In any proceeding under 
this Act, on a petition for dissolution of marriage by a decree of divorce, ex¬ 
cept in so far as the petition is founded on the grounds mentioned in clauses 
(ii), (vi) ^d (vii) of sub-section (1) of section 13, the court may, if it con¬ 
siders it just so to do having regard to the circumstances of the case, pass 
instead a decree for judicial separation. 

13B. Divorce by mutual consent— (1) Subject to the provisions of this 
Act a petition for dissolution of marriage by a decree of divorce may be pre^ 
sented to the district court by both the parties to a marriage together, whe¬ 
ther such marriage was solemnized before or after the commencement of the 


Section 13A 

(1) Where a husband filed a suit for 
divorce against his wife on the ground that 
she lived in adultery, it would not be suffi¬ 
cient to grant to the husband a decree of 
divorce but it would be a fit case where a 
decree for judicial separation on the facts 
proved should be granted as a lesser relief 
which flows from the pleadings and the 
proved facts can always be granted. (1982) 
1 Div Mat C 95 (97) (Madh Pra). 

(2) When the couple is young and lived 

for three years together after marriage and 
begot a son and the wife is declining to 
stay at the place of residence of husband 
(Port Blair), in a petition for divorce by 
husband on the ground of desertion and 
cruelty by wife, the alternative relief of 
judicial separation instead of divorce under 
S. 13-A is appropriate in the circumstances 
of the case and in the interest of the minor 
child. 1980 Hindu LR 375 (378) 3 1980 

Marriage LJ 416 (Punj). 

(3) What S. 13-A contemplates, is that 
instead of passing a decree for divorce 
whereby the marriage tie is broken, the 
Court may, looking to the circuxnstances of 
the case, instead pass a decree for judicial 
separation, giving the spouses a further op- 
portimity to come closer, if possible and 
reunite. One who is not entitled to a decree 
of divorce, cannot be granted decree for 
judicial separation. 1980 Raj LW 388 (393) 3 
1981 Hindu LR 92. 

[See also 1980 Hindu LR 691 (663) ; 1981 
Marriage LJ 174 (Thmj). (Husband's peti¬ 
tion for divorce under S. 13 (1) (ib) — Wife 
adamant and not agreed to live with him 
as his wife. It is possible that better sense 
may prevail and parties may start liv¬ 
ing together in which case the marriage 
will be saved. It would be appropriate to 
grant decree for judicial separation instead 
of a decree for divorce.)] 

(4) Petition for dissolution of marriage by 
decree of divorce filed by wife within one 
year after obtaining decree for judicial 
separation. She cannot be panted the relief 
by way of judicial separation in subsequent 
proceedings. 1979 Hindu LR 86 (89) : 1979 
Marriage LJ 442 (Punj). 

(5) Applicability of S. 13-A — Suit for 
divorce on ground of desertion — Previous 
petition for dissolution on same ground dis¬ 
missed due to failure to prova- desertion — 
Relief of dissolution in the suit for divorce 
will not be granted under S. 13-A. A 1980 
Kaj 48 (54) : 1979 Raj LW 339. 

(6) Section 13-A does not add a new 
ground for obtaining a decree for judicial 


separation. Where, the respondent wife was 
compelled to live separately due to the be¬ 
haviour of the applicant husband and ani¬ 
mus deserendi could not be attributed to 
her. the applicant was rightly refused the 
relief of divorce as well as the relief of 
judicial separation. 1980 WLN (UC) 31 (0B) 

(Raj). 

(7) Where the husband who had filed a 
petition for divorce under S. 13 on the 
ground of desertion, was entirely responsible 
for turning the wife out of his house by 
maltreating her and because of the same, 
the wife would not resume cohabitation 
with him, no matrimonial znisconduct even 
remotely could be laid at the door of the 
wife. Consequently no relief against her 
could be granted. Therefore S. 13-A could 
not be attracted. A 1982 Punj 339 (342)-3 
(1982) 1 Div Mat C 369 (DB). (A 1980 Punj 
& Har 171, Reversed.) 

(8) Decree for judicial separation instead 
of divorce passed in favour of husband on 
the ground of adultery by wife with her 
own father-in^-law —• Allegations made by 
husband in collusion with his parents and 
other relations to seek divorce from his wife 
— No direct evidence of sexual Intercourse 
was available and no satisfactory evidence 
regarding immoral character of wife and 
father-in-law was adduced or Independent 
witnesses examined. Decree not passed on 
proper appraisal of evidence and therefore 
liable to be set aside. (1982) 1 Div Mat C 
367 (392) (Him Pra). 

Section 13-B 

(1) A Hindu marriage cannot be dissolved 
by consent or compromise except to the ex¬ 
tent expressly permitted by S. 13-B. There¬ 
fore the compromise recorded under O. 23, 
R. 3 of Civil P. C. could not be applied in 
the face of the Special provision In S. 13-B 
for obtaining a decree on the ground of 
mutual consent (1982) 1 Div Mat C 64 (55) 
(Madh Pra). 

(2) At appellate stage, parties compromis¬ 
ing matter and respondent-wife agre^ that 
appellant may be granted decree of ’divorce 
in consideration of payment of certain 
amount to her — That amount was paid 
before court ~ Application imder O. 23, R. 3 
C. P. C. was allowed and a decree for 
divorce by mutual consent under S. 13-B (1) 
was passed. 1978 Hindu LR 696 (697) : 1979 
Marr LJ 498 •* 1981 Hindu LR 142 (143) 
(Punj). 

(3) Court can dissolve the marriage by 
agreement of parties even If none of the 
grounds to dteolve marriage ejdst. A IWi . 
AU 151 (152) 3 1981 All WC 240. 
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Marriage Laws (Amendment) Act, 1976, on the ground that they have been 
living separately for a period of one year or more, that they have not been 
able to live together and that they have mutually agreed that the marriage 
should be dissolved. 


(2) On the motion of both the parties made not earlier than six months 
after the date of the presentation of the petition referred to in sub-section (1) 
and not later than eighteen months after the said date, if the petition is not 
withdrawn in the meantime, the Court shall, on being satisfied, after hearing 
the parties and after making such inquiry as it thinks fit, that a marriage has 
been solemnized and that the averments in the petition are true, pass a de¬ 
cree of divorce declaring the marriage to be dissolved with effect from the 
date of the decree.] 

[Cf, J. & K. Act 4 of 1980. Ss. 14: 15.] 

[a] Inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 8 (27-5- 
1976). 


OBJECTS AND REASONS 


Clause 8.— New section 13-A is proposed 
to be inserted to provide that under certain 
circumstances the court may, while dealing 
with a petition for divorce, have a discre¬ 


tion to grant a decree for judicial separation 
instead. New section 13-B seeks to provide 
for divorce by mutual consent.—S. O. R. (68 
of 1976). 


14. No petition for divorce to be presented within three years of marri¬ 
age._ (1) Notwithstanding anything contained in this Act, it shall not be 

competent for any Court to entertain any petition for dissolution of a marri¬ 
age by a decree of divorce, ^[unless at the date of the presentation of the 
petition one year has elapsed] since the date of the marriage: 

Provided that the Court may, upon application made to it in accordance 
with such rules as may be made by the High Court in that behalf, allow a 
petition to be presented *>[before one year has elapsed] since the date of the 


Section 13-B (contd.) 

(4) The parties seeking divorce by mutual 
consent are not required to prove anything 
Jn addition to that laid down in S. 13-B. 
The view that a ground which existed ear¬ 
lier, In addition to that contained in S. 13-B 
should also be proved, would result in 
nullifying the very object of providing this 
new ground of divorce by insertion of Sec¬ 
tion 13-B. A 1978 Madh Pra 44 (45) : 1977 
MPLJ 784 (DB). 

(5) Petition for divorce converted into 
one of divorce by mutual consent — On 
being satisfied that the petition has been 
filed without any delay, that the parUes are 
not in collusicwi with each other and that 
it is not possible for the two spouses to 
continue living together as husband and 
wife, court annulled the marriage. 1979 
Hindu LR 303 (304) (Punj) •• 1981 Hindu LR 
593 (594) : 1982 Marri LJ 187 (Punj) •• 1979 
Hindu LR 529 (1) (Punj) •• 1979 Marri LJ 
451 : 1979 Hindu LR 151 (151) (Punj). 

(6) Divorce by mutual consent — Husband 
and wife though of advanced age wanted to 
live separatelv — No collusion between 
parties to live separate — Prayer for divorce 
would not be disallowed merely on ground 
that they have grown up chUdren. 1981 
Hindu LR 269 (270) : 1982 Marriage LJ 65 
(DB) (Punj). 

(7) Court being satisfied that the aver¬ 
ments made In amended petition for dis¬ 
solution of maniage was signed by both 
parties and their statements before Court 
were true and that they were living 
separately for more than four years, passed 


a decree of divorce by mutual consent. 1979 
Hindu LR 309 (310) : 1979 Marr LJ 357 

(Punj). 

(8) Where parties seek divorce with 
mutual consent and where the Court does 
not lack inherent jurisdiction, the Court, on 
its own, could not deprive itself of jurisdic¬ 
tion on ground of territorial jurisdiction. 
1978 Marr LJ 409 : 1978 Hindu LR 542 (543) 
(DB) (Punj). 

(9) Divorce Wife’s petition dismissed — 
In appeal both parties representing living 
separately for more than one year and ex¬ 
pressing mutual agreement for dissolution 
of marriage — In view of joint stand ap¬ 
peal accepted and divorce by mutual con¬ 
sent granted. 1980 Hindu LR 331 (332). 

(10) Section 29 (2) saves rights recognised 
by custom for dissolution of a Hindu 
marriage. Where a marriage is so dissolved 
under the custom bv agreement between the 
parties, the wife cannot claim maintenance 
from the husband. 1980 All WC 697. 

Section 14 

(1) Divorce petition can be moved, be¬ 

fore the expiry of one year of marriage on 
the grounds of exceptional hatdship. mere 
averment of husband that the parties have 
not been able to live together immediately 
after the marriage is no ground. 41982) 1 
Div Mat 352 : 1982 Marriage LJ 376 

(Delhi). 

(2) No application for permission to file 
petition for divorce within one year of 
marriage presented and neither pleadings as 
to exceptional hardship or depravity on the 
part of wife were taken or proved — 
Proviso to S. 14 (1) not attracted — Even 
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marriage on the ground that the case is one of exceptional hardship to tha 
petitioner or of exceptional depravity on the part of the respondent, but. if it 
appears to the Court at the hearing of the petition that the petitioner obtain¬ 
ed leave to present the petition by any misrepresenation or concealment of 
the nature of the case, the Court may, if it pronounces a decree, do so sub¬ 
ject to the condition that the decree shall not have effect until after the ®[ex-i 
P'ry of one year] from the date of the marriage or may dismiss the petition 
without prejudice to any petition which may be brought after the ^[expiration 
of the said one year] upon the same or substantially the same facts as those 
alleged m support of the petition so dismissed. 

(2) In disposing of any application under this section for leave to present 
a petition for dworce before e[the expiration of one year] from the date of the 
marriage, the Court shall have regard to the interests of any children of the 
marriage and to the question whether there is a reasonable probability of a 
reconciliation between the parties before the expiration of the %aid one year] 
[Cf. Special Marriage Act, 1954. S. 29: English Matrimonial Causes Act, 1950^ 
S. 2. J. and K. Marriage Act, 1980, S. 16.] 

[a] Substituted by Marriage Laws (Amendment) Act, (68 of 1978). S 9 fl) (a) 
(27-5-1976). 

[b| Substituted, for words "before three years have elapsed”, ibid, S. 9 (i) (b) (1), | 
(c] Substituted, for the words "expiry of three years”, ibid, S. 9 (i) (b) (2). 

Note:— As there is no specific direction to substitute, In the marginal note, 
pne year for three years, we have not changed the marginal note to suit the pro* 
visions of the section—Ed. 


Section 14 (contd.) 

If such permission Is obtained by misre¬ 
presentation or concealment of the nature 
of case. Court has discretion to direct that 
the decree shall not have effect till expiry 
of one year from the date of marriage or 
to dismiss the petition without preiudice to 
file fresh after expiry of that period. A 1982 
Cal 547 : (1982) 86 Cal WN 213. 

(3) It Is for Judge who hears application 
to say whether in circumstances prima facie 
case of exceptional hardship or depravity 
has been made out. In deciding this point, 
he is not expected to try petition in ad¬ 
vance. Appellate Court will not interfere 
with District Judge’s discretion unless he 
has proceeded on wrong principle of law or 
failed to have regard to material considera¬ 
tion or some gross injustice has occurred. 
A 1957 Mad 423 (425, 426). 

(4) Adultery with one person is not ex¬ 
ceptional depravity. A 1957 Mad 423 (427). 

(5) Cruelty coupled with aggravating cir¬ 
cumstances e. g., drunkenness, and neglect 
may be exceptional hardship on aggrieved 
spouse or if coupled with perverted lust. A 
1957 Mad 423 (427). 

(6) If husband commits adultery within 
a few weeks of his marriage promiscuously 
or with his wife’s sister or a servant in 
honne that may be held to be exceptional 
depraviy. A 1957 Mad 423 (427). 

(7) Adultery plus desertion by husband 
In favour of another woman or plus cruelty 
to his wife constitutes exceptional hardship 
to wife. A 1957 Mad 423 (427). 

(8) Petition for divorce is in nature of 
regular suit with result that provisions of 
^ 7, R. 1, C. P. C. would be applicable and 
ft'‘*').'3equentlv valuation of subject-matter 
‘'•’3 to be given in every pet'+ion. A 1965 

46 (48) ; 1964 All LJ 188 (DB). 


(9) Rules framed under S. 14 — Mere 
fact that under Rule 2 proceedings under 
Ss. 10 (1) and 13 should be initiated by 
original petition does not mean that 
separate petitions have to be filed for two 
reliefs imder Ss. 10 (1) and 13. A 1961 AP 
122 (123) : (1960) 2 Andh WR 155, 

(10) R. 4 (i) (d) (i) of the Rules framed 
by the Bombay High Court under Ss. 14 and 
21 of the Act applies only if the husband 
has applied for divorce on the ground of 
adultery committed by the wife. Where the 
husband files a petition for annulment of 
marriage on allegation that wife was preg¬ 
nant on date of marriage from somebody 
else other than him R. 4 (i) (d) (i) will not 
apply. 1982 Mah L<R 278 (284) (Bom). 

(11) In matter of divorce according to 
custom, it is not necessary for parties to 
have again to go before Court under S. 13 
of Act and obtain sanction of Court in order 
that divorce or dissolution may be render¬ 
ed valid. For this exception to operate, 
Court has to see whether there had b^n as 
fact such customary divorce or dissolution 
of marriage. 1963 Mad LJ (Cri) 212. 

(12) Hindu Marriage and Divorce Rules 
1955 (Bombay High Court) are applicable to 
cases dealt with by Gujarat Courts. A 1971 
Guj 33 (35). 

Cases before amendment 

(13) Section 14 is enacted to discourage 
young spouses from taking recourse to legal 
proceedings in frivolous and irresponsible 
manner — Petition under S. 13 presented 
within three years — Petition with amend¬ 
ed plaint filed at expiry of statutory period 
of three years — Amendment allowed and 
condonation granted. A 1967 J and K 69 
(92. 93) : 1967 Kash LJ 67 (DB) •* A 1957 
Mad 423 (426). 
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[d] Substituted, ibid, S. 9 (!) (b) (3). 

[e] Substituted, Ibid, S. 9 (il) (a). 

[i] Substituted, ibid, S. 9 (il) (b). 


OBJECTS AND REASONS 


I. Section 15 'Ms based on a similar provi¬ 
sion in Section 2 of the Matrimonial Causes 
Act, 1950, [14 Geo., VI, c. 25], and will en¬ 
sure a fair trial being given to every marri¬ 
age.”—S O.R. 

"In the opinion of the Joint Committee, 
the subsequent petition under sub-clause (1) 
need not be based on the facts previously 
'proved’ but the petitioner may be allowed 
to urge all the grounds previously urged by 
him, whether proved or otherwise. Hence, 


the substitution of the word 'alleged' for 
'proved'.” — J. C. R. 

n. Clause 9.— Section 14 of the Hindu 
Marriage Act provides that no petition for 
divorce shall ordinarily be presented within 
three years of marriage. This clause seeks 
to amend section 14 so as to reduce the said 
period from three years to one year. 

Clause 10.— This clause seeks to do away 
with the waiting period of one year after a 
decree of divorce.—S. O. R. (68 of 1976). 


15. Divorced persons when may marry again.— When a marriage has 
been dissolved by a decree of divorce and either there is no right of appeal 
against the decree or, if there is such a right of appeal, the time for appeal' 
ing has expired without an appeal having been presented or an appeal has 


Section IS 

(1) Though S. 15 does not in terms ap¬ 
ply to case of application for special leave 
to appeal to Supreme Court, party who has 
won in High Court, and got decree for dis¬ 
solution of marriage cannot by marrying 
immediately after High Court's decree take 
away from losing party chance of present¬ 
ing anplication for Special Leave to eppeal. 
A 196? SC 581 (583). 

(2) The amendment of Hindu Marriage 
Act by reason of S. 39 of Marriage Laws 
(Amendment) Act. 1976, which makes the 
amended Hindu Marriage Act applicable to 
all pending matters, has been made to take 
retrospective effect. That being so, S. 15 
will have to be read as if there is no pro¬ 
viso. Therefore a marriage after dissolution 
of earlier marriage would be legal and 
valid even if the new marriage had taken 
place prior to the amendment of the Act 
and within one year of dissolution of earlier 
man-iage. A 1978 Mad 161 (163) : 1978 Hindu 
LR 591. 

(3) Section IS as it stood prior to amend¬ 
ment by Act 68 of 1976 Is a special provi¬ 
sion which relates to decrees of divorce. In 
case no ippeal has been preferred or in case 
an appeal has been decided before expiry 
of one year from the decree of the First 
Court, the successful spouse has still to 
wait for one year. This is the object- of the 
section. It compels the party to reconsider 
the position and to avoid further complica¬ 
tions after the decree but before one year. 
This section nowhere overrides even by im¬ 
plication S. 28 which confers a right of ap¬ 
peal against any decree passed under the 
Act. A 1971 J and K 31 (33) : 1970 Kash LJ 
403. 

(4) Section 15-A proviso — Marriage con- 
b’acted in contravention of the proviso to 
S. 15 Is not null and void but Is merely in¬ 
valid not affecting the core of marriage and 
parties are subj^ to the binding tie of 
wedlock flowing from the marriage. (1982) 


1 Div Mat C 348 (350) (Delhi) •* A 1978 SC 
1351 (1359) : 1978 All LJ 695. (A 1971 Cal 
307, Overruled: ILR (1969) 1 All 92. Revers¬ 
ed; 1968 All LJ 683, (1967) All WR (HC) 496, 
Impliedly Overruled.) 1982 Cri LJ 1005 
(1007) (Raj). (No offence can be said to have 
been committed u/s. 494 of Penal Code.) 

(5) Effect of Proviso to S. 15 is that after 
the decree for dissolution of marriage, the 
marriage subsists for at least one year from 
the date of decree; and the party against 
whom decree is obtained is a spouse until 
the period expires — Consequently, a second 
marriage even under Special Marriage Act 
performed within one year from such de¬ 
cree by the decree-holder would be null and 
void as violating S. 4 read with S. 24 of 
that Act. A 1971 Cal 307 (310, 312) : 75 Cal 
WN 303. 

(6) Mere severance of all connections 
with spouse and allowing it to remarry can¬ 
not amount to divorce — Marriage between 
them still subsists. A 1965 All 464 (46S) 9 
(1965) 2 Cri LJ 449 (1). 

(7) Section 15 which provides limitations 

to remarriage, limits its operation to 
marriage dissolved by decree of divorce and 
has no application to marriage annulled by 
decree of nullity. A 1965 MP 194 (195) : 1965 
MPLJ 321 (DB) •• (1970) 72 Pun LR 503 

(505). 

(8) Act applies only in the case of a dis¬ 
solution of marriage by a decree of divorce. 
There is nothing in S. 15 itself to show that 
It applies even as regards a decree passed 
for annulment of marriage under S. 12 of 
the Act. A 1979 All 260 ; 1979 Mat LR 320 
(A 1969 Mad 405 and A 1971 J & K 31. Dls- 
nented from) •• A 1976 Punj 355 (DB). 

(9) Section 15 does not override even by 
implication S. 28. A 1971 J and K 31 (33) 
(DB). 

(101 Letters Patent appeal does not be¬ 
come infnictuous because of the second 
marriage by the other spouse during its 


"A” in the citations stands for AIR 
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been presented but has been dismissed, it shall be lawful for either party to 
the marriage to marry again: 

a[* • • • • •j 

[Cf. Divorce Act, 1869, Section 57: Special Marriaee Act, 1954, Section 30: Pars! 
Marriage and Divorce Act, 1936, Section 48: Matrimonial Causes Act 1950 (U. K.) 
Section 13 (1); J, and K. Hindu Marriage Act, 1980, S. 17 .] 

[a] Proviso prescribing time limit for marrying again omitted by Marriage Laws 
(Arndt.) Act. 1976 (68 of 1976), S. 10 (27-5-1976). 


OBJECTS AND REASONS 


I. This section "prescribes a time limit, as 
a matter of public policy, within which it 
shall not be lawful for divorced persons to 
remarry. Similar provisions are to be found 
in Section 57 of the Indian Divorce Act 
1869, and in Section 14 of the Bombay Act 
22 of 1947."a—S. O. R. 

fa] This was the Bombay Hindu Divorce 
Act, 1947 (Bom. Act 22 of 1947) which is re¬ 
pealed by Section 30 of this Act. 


n. "A total period of one year from the 
date of divorce should more than sufQce for 
the purpose of preventing remarriages with 
indecent haste and it is not necessary that 
the period of one year should be computed 
differently in the different case.s specified 
in this clause fas it was in the original Bill]. 
The clause has been amended according¬ 
ly."—J. C. R. 


®[16. Legitimacy of children of void and voidable marriages— (1) Not¬ 
withstanding that a marriage is null and void under section H, any child of 
such marriage who would have been legitimate if the marriage had been 
valid, shall be legitimate, whether such child is bom before or after the com¬ 
mencement of the Marriage Laws (Amendment) Act. 1976, and whether or 
not a decree of nullity is granted in respect of that marriage under this Act 
and whether or not the marriage is held to be void otherwise than on a peti¬ 
tion under this Act. 


Section 15 (contd.) 

pendency. 1981 Marrl LJ 314 (318) (DB) 
(Puni). 

(11) Section 15 proviso — Amendment by 
S. 39 of Marriage Laws (Amendment) Act 
(1976) is retrospective in effect in the sense 
that it is applicable to a pending proceed¬ 
ing and the said proceedings are to be de¬ 
cided as per the amended provisions. Con¬ 
sequently the proviso to S. 15 will have to 
be read as if non existing. A 1979 All 260 
(266) : 1979 Mat LR 320. 

(12) Appeal filed by wife against the de¬ 
cree of divorce obtained by husband can 
be stayed by appellate Court till the hus¬ 
band complies with the order passed on ap¬ 
plication u/s. 24. 1977 Hindu LR 53 (55) 
(Guj). 

(13) Application for setting aside ex parte 
divorce decree made after 34 months of the 
decree and in spite of the constructive notice 
of ti^e decree — Application rejected. A 
1980 AU 336. 

Section 16 

(1) Every child bom of a married woman 
during the subsistence of the marriage is 
prima facie legitimate. (1967) 2 Mad LJ 334 
(341) (DB). 

(2) Children bom of void marriage can¬ 

not be deemed legitimate under S. 16 where 
decree of nullity has not been obtained. A 
1964 Mad 118 (119) j (1964) 1 Mad LJ 228 

(DB). 

(3) While a child born of a void marriage 
is deemed to be legitimate under S. 16, if 
a decree of nullity has been granted vmder 
S. 11 or S. 12, it is not deemed legitimate 
if no such decree has been granted. Even 


where a third party successfully challenges 
the validity of such a marriage in other 
proceedings on the ground that it Is void by 
the operation of S. 11, the children of such 
marriage would still not be deemed legiti¬ 
mate (Casus Omissus In S. 16 pointed out). 
A 1974 Mad 321 (324) : (1974) 2 Mad LJ 34: 
1975 Hindu LR 152. 

(4) In the event of annulment of mar¬ 
line u/s. 11 or 12 only such an issue shall 
be deemed to be legitimate issue if he 
would have been considered legitimate issue 
in the event of dissolution of marriage 
u/s. 13. (1976) 78 Pun LR 367 (369). 

(5) Children bom of void or voidable 
marriage are legitimate until decree of 
nullity or of annulment is passed by Court 
A 1967 Pat 277 (279) : 1967 Cri LJ 1176 
(DB). 

(6) Marriage which Is declared void in 
proceeding under Section 0 Is not governed 
by Section 16. A 1961 Punj.331 (333). 

(7) Section 16 (as amended by Marriage 
Laws (Amendment) Act, 1976) — When the 
marriage of a child’s father and mother was 
declared as nullity, the child would be 
deemed to be a legitimate child of his father 
under the section and would be entitled to 
a share in father’s property. (1978) 2 Andh 
LT 205 (207). 

(8) Cfiiild of a void marriage Is not entitl¬ 
ed to a share in the property 

father is a coparcener. A 1977 Bom 191 
(193) : 78 Bom LR 675. 

(9) Where the children born of void mar¬ 
riage were deemed legitimate under S. 18 
their legitimacy would relate back to meir 
date of birth and their right to inherit in 
the properties should be confined only to 
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(2) Where a decree of nullity Is granted in respect of a voidable marri¬ 
age under section 12 any child begotten or conceived before the decree is 
made, who would have been the legitimate child of the parties to the marriage 
if at the date of the decree it had been dissolved instead of being annulled, 
shall be deemed to be their legitimate child notwithstanding the decree of 
nullity. 

(3) Nothing contained in sub-section (1) or sub-section (2) shall be con¬ 
strued as conferring upon any child of a marriage which is null and void or 
which is anulled by a decree of nullity imder section 12, any rights in or to 
the property of any person, other than the parents, in any case where, but for 
the passing of this Act, such child would have been incapable of possessing 
or acquiring any such rights by reason of his not being the legitimate child 
of his parents.] 

[Cf. Special Marriage Act, 1954, Section 26: Parsl Marriage and Divorce Act, 1936, 
Section 49: Divorce Act, 1869, Section 21; Matrimonial Causes Act, 1950 (U, K.) Sec¬ 
tion 9; J. and K. Hindu Marriage Act, 4 of 1980, S. 18.] 

[a] Substituted for original section by Marriage Laws (Amendment) Act, 1976 (68 
of 1976), S. 11 (27-5-1976). 


OBJECTS AND REASONS 


I. Clause 11.— This clause seeks to substi¬ 
tute section 16 so as to clarify the Inten¬ 
tion and to remove difficulties in interpreta¬ 
tion.—S.O.R. (68 of 1976). 
n. The Joint Committee feel that In no 


case should children be regarded as Illegiti¬ 
mate and the clause amended provides also 
for the legitimacy of the children in the 
womb at the time of the proceedings.—J.C.R. 
(1955 Act). 


17. Punishment of bigamy.— Any marriage between two Hindus solem¬ 
nized after the commencement of this Act is void if at the date of such mar¬ 
riage either party had a husband or wife living; and the provisions of Sec-, 
tions 494 and 495 of the Indian Penal Code shall apply accordingly. 

[Cf. Special Marriage Act, 1954, Sections 43, 44; Farsi Marriage Act, 1936, S. 5; 
J. and K. Hindu Marriage Act, 4 of 1980, S. 19.] 


Section 16 (contd.) 

the interest of their parents. ILR (1977) I 
Mad 216 (220) : 89 Mad LW 706 (DB). 

(10) The obtaining of a decree of nulli^ 
of a void marriage under S. 11 is a condi¬ 
tion precedent to the grant of legitimacy 
under S. 16 to the children of such a mar¬ 
riage begotten or conceived before the 
decree. If a decree of nullity of such a 
marriage is passed then the children 
begotten or conceived before the decree are 
deemed to be legitimate children who would 
be entitled to inherit the property of their 
parente. However, if a decree of nullity has 
not been passed imder S. 11, then the pro¬ 
visions of S. 16 cannot be invoked to legiti¬ 
mise the children of a void marriage. ILR 
(1976) 2 Punj 786 (794) : (1976) 78 Pun LR 
164. 

(11) No proof of solemnization of marriage 
— Childrert bom cannot be treated as legi¬ 
timate children — Section cannot be in¬ 
voked where there was no proof of solemni¬ 
zation of marriage, the children bom could 
not be treated as legitimate children. A 1981 
NOC 172 : (1981) 1 Mad LJ 107 (Mad). 

(12) Petition for decree of nullity — Legi¬ 
timacy of child docs not call for determina¬ 
tion In that petition — For determination of 
status of child, civil suit has to be filed. 
1979 Marr I-J 236 (238) : 1979 Hindu Ul 96 
(P & H). 


(13) Statutory declaration as to the status 
of a child contained in S. 16 (1) should not 
be invoked for the purpose of construing 
the scope of the word ‘child' in S. 9 (2) of 
Tamil Nadu Agricultural Income-tax Act (5 
of 1955) as the word child occurring in Sec¬ 
tion 9 (2) must mean only a legitimate child 
and not an illegitimate child. 1980 Tax LR 
1540 (1543) a (1980) 124 ITR 557 (DB) (Mad). 

Section 17 

(1) Prohibition of bigamy does not in¬ 
fringe Article 25 of Constitution as it Is pro¬ 
tected by Article 25 (2) (b). A 1961 All 334 
(336) : 1961 All LJ 383 (DB). 

(2) Section 17 introduced a social re¬ 

form for the benefit of a class of person to 
which the Act applies and that nothing can 
be further frcwn the truth than to say that 
they discriminate against that class. The 
classification made by the Act is based on 
subjection to personal law and not adher¬ 
ence to religion. Therefore the provisions of 
S. 17 do not offend Art. 15 (1) of the Con¬ 
stitution. A 1972 AP 156 (161) : (1972) 1 

Andh WR 294 (FB). 

(3) Essential ceremonies constituting 
second marriage must be proved. In absence 
of such a proof mere admission of marriage 
by accused is not evidence of it for purpose 
of proving marriage in adultery or bigamy 
case. A 1966 SC 614 (615) ** A 1669 Assam 
60 (91) a 1969 Cri LJ 858. 
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Section 17 (contd.) 

(4) In a prosecution under Section 494 of 
the Penal Code, it is incumbent upon the 
complainant to establish that both the mar¬ 
riages pleaded by him or her were sole¬ 
mnized in accordance with the customary 
rites and ceremonies either prescribed by 
the Hindu Law governing the parties or re¬ 
cognised by the custom obtaining in the 
community to which the parties belong. An 
admission of either the first or the second 
marriage by the accused is no evidence of 
the marriage. 1980 Cri LJ NOC 118 : (1979) 
1 APLJ (HC) 339. 

, (5) Word 'solemnize* — Mere proof of 
registration of marriage at the caste orga¬ 
nization on payment of fee i<5 not proof of 
solemnization of marriage. 1974 Cri LJ 121 
(123) ; 14 Gui LR 707. 

(6) Where there was evidence to prove 
that Dola was brought. Bhanwar (Saptapadi) 
and Kanyadan had taken place, the full 
Vivah was read out and the marriage was 
performed by a Purohit, the marriage must 
be held to have been dulv solemnized. 1974 
Cri LJ 1403 (1405, 1406) (All). 

(7) Where a Hindu marriage is performed 
according to religious rites, perform 2 ince of 
Homa and Saptapadi are essential and 
where they are not proved to have been per¬ 
formed it cannot be called a solemnised 
marriage under the section. 1975 Cri U 208 
(210) : (1973) 2 Andh WH 367. 

(8) Effect of Section 17 is to make Sec¬ 
tion 494 uf Pena) Code applicable to Hindus, 
There is nothing in the Act forbidding a 
prosecution for offence punishable under 
Section 494 of Penal Code not preceded bv 
declaration obtained under provisions of 
Act that second marriage is void. A 1958 
Mys 147 (148) : 1958 Cri LJ 1331. 

(9) Unless marriage is 'celebrated or per¬ 

formed with proper ceremonies and in o.ie 
form’ it cannot be said to be 'soiemnized’. 
It is. therefore, essential, for purpose of 
Section 17, that marriage to which Sec, 494, 
I. P. C.. applies on account of provisions of 
the Act, should have been celebrated with 
proper ceremonies and in due 
form. Merely going through certain cere¬ 
monies with intention that parties 
be taken to be married, will not 
make the ceremonies prescribed by law 
or approved by any established custom. A 
1965 SC 1564 (1565, 1566) : 1965 (2) Cri LJ 
644 *• A 1971 SC 1153 (1156) : 1971 Cri U 
939, (In order to hold that the second mar¬ 
riage has been solemnized sc as to attract 
S. 17, it is essential that the second marriage 
should have been celebrated with proper 
ceremonies and in due form.) •• 1981 Cri LJ 
577 (583) c (1980) 2 Mad LJ 217 

•• ILR (1977) 870 (875) •• A 1966 

SC 614 (615) •• A 1970 Tripura 30 (32) : 

1970 Cri LJ 838 *• 1969 All WR (HC) 468 *• 
1969 Cri LJ 836 (Andh Pra) ** A 1969 Assam 
90 (91) : 1969 Cri LJ 858 •• A 1968 Andh 
Pra 107 (108) •• A 1968 Andh Pra 117 (120). 

(10) When the complainant comes forward 
with a definite case that the alleged second 
marriage was performed according to the 
H’ndu rites and ceremonies it is for the 
complainant to prove that the said marriage 


was solemnised by performing the neces¬ 
sary ceremonies and in due form. 1977 Cri 
LJ NOC 278 : 1978 Mad U (Cri) 452. 

(11) Second marriage must be legally 

valid marriage so as to come within mis¬ 
chief of Section 494, I P. C. A 1969 Assam 
90 (90) : 1969 Cri LJ 858 •• A 1968 Andh 
Pra 117 (118) : (1967) 1 Andh LT 359 •• 
(1962) 1 Andh WR 115 : 1962 (2) Cr U 644 
(647 to 649) A 1979 SC 713 (715) : 1979 

Cri U 652. 

[But see A 1962 AP 311 (321) : (1962) 2 

Cri LJ 308. (Invalidity of second marriage 
for any reason does not deprive it of its 
bigamous character till it is set aside.) 

(12) Bigamy — Proof — Prosecution must 
prove that both the first as well as second 
marriage were valid and that the first mar¬ 
riage was subsisting on the date of the 
second marriage — Strict proof of cere¬ 
monies of marriage according to law is 
necessary. ILR (1974) 1 Delhi 215 (220) (DB). 


(13) Hindu having his first wife alive 
marrying Christian woman is guil^ of of¬ 
fence under Section 494, I. P. C. even though 
second marriage has not been solemnized ac¬ 
cording to form recognised by Hindu reli¬ 
gion. A 1962 Andh Pra 446 (447) : (1962) 1 
Andh WR 123. 

(14) Where a man who is married in ac¬ 
cordance with the provisions of special mar¬ 
riage Act 1872, gets married second time in 
accordance with Hindu rites during life¬ 
time of the first wife the second marriage 
does not become void or Illegal though the 
man might be prosecuted under Ss. 494 and 
495 of the I. P. C. A 1972 All 531 (533, 534)3 
1972 All WR (HC) 796. 

(15) Penal Code (1860), S. 494 — Hindu 
husband married by Hindu form of mar¬ 
riage — Husband marrying second time by 
Sikh form of marriage — First wife living 
— Second marriage not valid under Sec¬ 
tion 17 — Husband cannot be convicted 
under S, 494, I. P. C. 19i9 Mar LJ 122 (126)1 
1979 Chand Cn C 100 (P & H). 


(16) Where It was proved that 'A* was 
married to 'B' and she lived with him for 
a considerable length of time and she gave 
birth out of the wedlock to a child and 
that the marriage was still subsisting when 
the second marriage of 'B' with *C’ was 
solemnised. *B' and 'C* would be said to 
have committed the offence punishable 
under S. 494, I. P. C. 1978 Cri LJ 752 (756) 3 
1978 Mad LJ (Cri) 327. 

(17) Subsistence of second marriage be¬ 
tween parties whose intention to have it 
performed and who go through form of it 
and never attempt to question it could be 
definitely taken as proof of that marriage. 
In such a case it will come under Sec. 494, 
I. P. C. A 1962 AP 311 (321) : (1962) 2 Cri 
LJ 308 (DB). 

(18) When there is celebration or solem¬ 
nization of marriage which has been in¬ 
tended by parties to be binding on each 
other and form of it has not been whoUy 
opposed or against customs of commun'ty 
Or caste to which parties belong, presump¬ 
tion that ceremonies were complete and 
marriage is legal arises. But presximption of 
marriage can be rebutted only by stro^ 
satisfactory and conclusive evidence. A 1963 
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18. Punishment for contravention of certain other conditions for a Hindu 
marriage.— Every person who procures a marriage of himself or herself to 
be solemnized under this Act in contravention of the conditions specified in 
clauses (iii), (iv), “[and (v)] of Section 5 shall be punishable- 

la) in the case of a contravention of the condition specified in clause (iii) 
of Section 5, with simple imprisonment which may extend to fifteen 
i days, or with fine which may extend to one thousand rupees, or with 

both; 

(b) in the case of a contravention of the condition specified in clause (iv) or 
clause (v) of Section 5, with simple imprisonment which may extend 
to one month, or with fine which may extend to one thousand rupees, 

^ or with both, [* 

M(c) ••••••■] 

[Cf. J. and K. Hindu Marriage Act, 1980, S. 20.] 

Tal Substituted for the words etc. ^’(v) and (vi)” by Child Marriage Restraint 
(Arndt.) Act 1978 (2 of 1978). S. 6, Sch. (1-10-1978). 


Section 17 (contd.) ^ *« 

AP 311 (320) : (1962) 2 Cri T..T 308 (DB) * 

A 1969 Cal 55 (57) : 1969 Cri LJ 164 (DB) ** 
1962 Ker LT 487. 

(19) In a case where allegation Is that 
man has married twice it has got to 
elded if first marriage had been du^ solem¬ 
nised and then there had been another mar¬ 
riage duly solemnised. In case where either 
of the two marriages is found to be not 
duly solemnised position is that 

of law there is onlv one legal and valid mar 
riage making charge of higamy unsustain- 
a^. A 1969 Cal 55 (57) : 1969 Cn LJ 164 

(DB). 

(20) There is strong presumption in favour 
of validity of marriage if from time of such 
marriage parties are recognised by people 
concerned as man and wife. A 1969 cai oo 
(57) ; 1969 Cri LJ 164 (DB). 

(21) Petition for injunction restraining 
husband from marrj^g a second wife - 
Petition is not maintainable. A 1967 P^ 220 
(222) •* A 1974 Pai- 335 (337) : 1974 BLJR 
272 (An application by the husband for per¬ 
manent injunction against the 

years) from her remarrying is not mamtam- 

able.) 

(22) Suit by Hindu wife for perpetual in- 
lunction restraining her Hindu husband 
from contracting second marriage — Jun^ 
diction of Civil Court to entertain such suit 
not excluded by Hindu Marriage Art. A 1964 
Mys 247 (250) : (1964) 1 Mys U 183. 

(23) If educated man enters into second 
marriage after coming into force of Act, 
fact that custom of plural jnarriag^ wm 
prevalent in Manipur is no defence. 1961 (2) 
Cr U 258 (261, 262) (Manipur) •• A IWl 
Kant 40 (48) t ILR (1981) 1 Kant 78 pBh 
(In order to attract the provisions of S. 17, 
It must be shown that the marriage wm 
solemnized after the commencement of the 
A^ namrty, after 18-5-1955.) 

(24) Customary divorce — Second mar¬ 
riage without. getting dworw — Divorce 
aav^ by section 29 (2) of Act — Court has 


to treat offence as more or less technical 
one and serious punishment under Sec. 494, 
I. P. C. cannot be given. 1961 (2) Cri U 258 
(262) (Manipur). 

(25) Offence under Section 17 read with 
Section 494. Penal Code — Venue of trial is 
Court having jurisdiction over place of 
second marriage — Section 19 does not ap¬ 
ply. A 1967 Mad 241 (241) : 1967 Cri U 
899 ** (1967) 8 Guj LR 133 (134) : A 1958 
Andh Pra 318 (319) ; 1958 Cri LJ 606. 

(26) Opinion of persons who testify to 
marriage being relevant can be availed of 
along with other evidence to reach conclu¬ 
sion that factum of marriage had been 
proved A 1970 Tripura 30 (32) ; 1970 Cri LJ 
838 •• A 1962 AP 311 <320, 321) : (1962) 2 
Cri I .T 308. 

(27) If person aggrieved by offence under 
Section 494, Penal Code, is wife, father of 
wife can make complaint on her behalf 
father being a lineal ascendant of the wife. 
1967 AU WR (HC) 623 (624, 625) (DB). 

(28) The application of the provisions of 
the Probation of Offenders Act is quite in- 
appropirate and highly undesirable for the 
offences of bigamy. 1976 Mad U (Cri) 352 
(355) ; 1976 Mad LW (Cri) 73. 

Section 18 

(1) Any marriage solemnized in contra¬ 

vention of CL (iii) of S. 5 is neither void 
nor voidable, the only consequence being 
toat the persons concerned are liable for 
punishment under S. 18. A 1977 AP 43 (51): 
1977 Cri LJ 368 : (1976) 2 APLJ (HC) 159 
(FB). (A 1975 AP 193, Overruled. A 1972 
Punj 305. Dissented from.) 1980 Marriage 
U 229 (234) : 1980 Hindu LR 157 (P & H) 
•• 197« Marriage LJ 31 (37) : 1978 Hindu 
LR 547 (Punj) *• 1976 Cri U 1221 (1222) : 

1976 All WC 78 •• A 1976 MP 83 (85) : 1976 
MPU 102 *• 1969 AU LJ 623. 

(2) Court which can try offenee under 
Section 18 is Court indicated in Cr. P. Code. 
A 1960 Ker 234 (234) : 1960 Ker LT 428 I 
1960 Cr U 908 (DB). 
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[b] Word ’and’ at the ^d of clause (b) and clause (c) omitted ibid, S. 6 & Sch. 
(1-10-1978). 

OBJECTS AND REASONS 


"The Joint Committee are of the opinion 
that it is desirable to provide for the punish¬ 
ment of persons contravening the other im¬ 
portant conditions for a Hindu marriage 
specified in clause 5 (now Section 5). Clause 
17 (now Section 17) has already made pro¬ 
vision for the punishment of bigamous mar¬ 
riages and this clause seeks to punish per¬ 


sons who contravene the conditions specified 
in sub-clauses (iii), (iv), (v) and (vi) of clause 
5. In framing the punishment the Joint 
Committee have had In mind the gravity o£ 
the offence in each case and the punishments 
prescribed for certain similar offences in the 
Child Marriage Restraint Act, 1929."—J.CJt. 


JURISDICTION AND PROCEDURE 

®[19. Court to which petition shall he presented.— Every petition under 
this Act shall be presented to the district court within the local Limits of 
whose ordinary original civil jurisdiction— 

(i) the marriage was solemnized, or 

(ii) the respondent at the time of the presentation of the petition, resides, or 

(iii) the parties to the marriage last resided together, or 

(iv) the petitioner is residing at the time of the presentation of the peti¬ 
tion, in a case where the respondent is, at that time, residing outside 
the territories to which this Act extends, or has not been heard of as 


SECTION 19 — SYNOPSIS 

1. "Petition” — Meaning of. 

2 . Court — Powers, jurisdiction and duty 

of. 

3. Residence. 

1. "Petition” — Meaning of. 

(1) "Petition” does nof include criminal 
complaint for offence which is punishable 
under some other provisions of law. A 1958 
Andh Pra 318 (319) : 1958 Cri LJ 606. 

(2) "Matrimonial suit” filed under Act 
bv describing petition as plaint — Such 
"plaint” can be treated as petition under 
Act. A 1967 Pat 220 (221) (DB). 

(3) Section 19 cannot be invoked for de¬ 

termining Court competent to entertain 
petition for dissolution of marriage filed 
under Section 8 of Travancore Ezhava Act, 
since Section 19 will be attracted only when 
petition is filed under Section 13 of Hindu 
Marriage Act. A 1958 Ker 39 <41) : ILB 

(1957) Ker 991 (FB). 

2. Court — Powers, jurisdiction and duty of. 

(1) Where suitor had right of divorce be¬ 
fore Act was passed. S. 19 has no applica¬ 
tion to suit and High Court has matrimonial 
jurisdiction and if parties reside within 
jurisdiction of High Court, High Court has 
jurisdiction to entertain suit. A 1958 Bom 
12 (13) : ILR (1957) Bom 557 (DB). 

(2) For the purposes of giving jurisdic¬ 
tion to a Court on the basis of residence 
together It is not necessary that the par¬ 
ties should have intended to reside to¬ 
gether permanently. Temporary residence 
is enough. A 1977 All 97 (98) : (1976) 2 All 
97 •• A 1973 All 94 (95) : 1972 AU WR (HC) 
(462), (Intention of the parties to reside as 
husband and wife at a place will deter- 
niine jurisdiction of the Court and not the 
period of their stay.) •* (1972) 2 Mad LJ 77 
( 82 ). 

(3) Marriage performed at S — Parties 
after staying at P for sometime shifted to 


C — Evidence showing that the parties had 
last resided at C — Court at C had juris¬ 
diction to entertain petition under S. 13. 
1979 Hindu LR 89 (91) ; 1979 Marr LJ 565 
(Punj). 

(4) Where both husband and wife were in 
service and Immediately after marriage the 
wife got herself transferred to husband’s 
place at Delhi and resided there together for 
near about two weeks and thereafter their 
relations got estranged held that the Court 
at Delhi has jurisdiction to entertain ap¬ 
plication for judicial separation. 1979 Mar 
LJ 587 : 1980 Hindu LR 125 (133) (Delhi). 


(5) Power to adjudicate upon and enforce 
remedy in respect of rights created bv Act 
which are civil rights is given to existing 
Courts and should be deemed to be exten¬ 
sion of their jurisdiction. A 1959 Mad 510 
(511). 

(6) Where application by husband for 
restitution of conjugal rights was presented 
to Senior Sub-Judge, who sent it to District 
Judge who admittedly had jurisdiction to 
hear application but District Judge in his 
turn transferred it to Court of Additional 
District Judge, it cannot be said that ap¬ 
plication was rot presented to proper 
Court. A 1959 Punj 50 (52) (DB). 

(7) If none of requirements of S. 19 re^ 
garding jurisdiction of Court can be satis¬ 
fied, S. 20 of CivU P. r. can be invoked. A 
1963 Bom 176 (178) : 64 Bom LR 712. 


(8) Neither S. 19 nor S. 21 of the Act limit 

iurisdiction to that which is provided under 

3. 19 nor should they be construed as ex- 
Juding the operation of the Civil P. C. Thus 
:onstrued the jurisdiction to hear suits w 
jroceedlngs conferred by S. 20 of Civil P. ^ 
[1908) Is not excluded. A 1973 Mad 247 (249)J 
1973) 1 Mad LJ 240. ^ ^ ^ 

(9) Notification under S.3 (b) by 
Government sp^fring all Courts of Ciw 
fudges (Senior Division) in State of . 
)ay as having jurisdiction 

natters dealt with in Act within their 
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being alive for a period of seven years or more by those persons who 
would naturally have heard of him if he were alive.] 

[Cf Pars! Marriage and Divorce Act, Section 29; Matrimonial Causes Act, 1967, 
S. 5, Courts Act, 1971, S. 2 (U. K.) J. and K. Hindu Marriage Act, 4 of 1980, S. 21.] 

[a] Substituted by Marriage Laws (Amendment) Act, 1976 (68 of 1978), S. 12 
(27-5-1976). 

OBJECTS AND REASONS 


Clause 12.— Section 19 of the Act provides 
that petition shall be presented to the dis¬ 
trict court within the limits of whose ordi¬ 
nary civil jurisdiction the marriage was 
solemnised or the husband and wife reside 
or last resided together. That section is 
sought to be substituted so as to enable the 
parties to institute proceedings in the court 
within whose ordinary original jurisdiction— 
(i) toe marriage was solemnized; 


(ii) the respondent resides at the time of 
the presentation of the petition; 

(iil) the parties to the marriage last resid¬ 
ed together; or 

(iv) the petitioner resides, in a case where 
toe respondent has not been heard of 
or resides outside the territories to 
which the Act extends.—S. O. R. (68 
of 1976). 


Section 19 — Note 2 (contd.) 
rcsp^ctiv© jurisdiction ^ Notification cin^ 
powers Civil Court (Senior Division) to 
deal with such matters which may arise In 
areas over which he exercises special iuris- 
diction conferred under S. 25 of Bombay 
Civil C^ourts Act (1869). A 1962 Mys 130 
(132) (DB). 


(10) Section 19 does not oust jurisdiction 
of ordinary Civil Courts to try pending 
suits for restitution of conjugal rights. A 
1960 Mys 265 (267) : 38 Mys LJ 456 •• A 
1963 Orissa 27 (28) : 28 Cut LT 353 •• A 1957 
Pepsu 1 (2 to 5) (DB). 

(11) If suit is filed under S. 9, Civil P. C. 
read with S. 42, Specific Relief Act for 
declaration that defendant’s second 
marriage is void, filing of suit in Court of 
District Judge is not obligatory. (1964) 2 
Andh WR 142. 


(12) A suit filed by the first wife for 
declaration of toe marriage between her 
husband with another woman to be null and 
void, is not covered by the provision of 
S. 11 and cannot be treated as a petition 
imder that provision. Therefore the ordi¬ 
nary remedy of the plaintiff under the civil 
law of filing a suit for declaration of the 
second marriage as null and void, could not 
be said to be barred by S. 19 which pre¬ 
scribes a special forum lor petitions under 
the Act. 1974 AU LJ 139 (141). 


(13) A suit for a declaration that a 

marriage is void for reasons other than 
those in respect of which a petition under 
S. 19 can be filed under the Act, is main¬ 
tainable in the ordinary civil Court. (1977) 
1 APLJ 396 (413) : (1977) 2 Andh WR 32 

(DB). 

(14) Where the plaintiff who had chosen 
not to prav lor any relief either by way of 
annulment of decree of nullity or by way 
of a decree for dissolution of toe marriage 
filed a suit in toe munsif’s Court for 
declaration regarding the status of the par¬ 
ties and for consequential reliefs, the mun- 
sif would have jurisdiction under toe Speci¬ 
fic R^ef Act to consider whether the 
plaintiff had made out any case for obtain- 

.l|ig such discretionary declaratory and 
conscguwtidl relief as, the plaint filed by 
the iwUnblfl irauld not be considered to be 


a petition imder the Act. (1982) 2 Cal HN 
193 (196). 

(15) ‘Suit’ under general law, instead of 
’petition’, under the Act, filed in Court of 
Cii^ Judge — Civil Judge notified as Dis¬ 
trict Court under S. 3 (b) — Judgment of 
Ci^^ Judge, on contest, not without juris¬ 
diction and non est. A 1965 All 228 (230) ; 
1964 All LJ 1057 •• A 1972 All 474 (475) : 
1972 All LJ 442. (Judge Small Cause Court 
who enjoys special powers by virtue of Sec¬ 
tion 3 (b) can entertain a petition for 
divorce even if Item 37 of Sch. II of Provin¬ 
cial SmaiU Cause Courts Act (1887) ousts his 
jurisdiction in such a matter.) •• A 1971 All 
575 (576) ; 1971 All WR (HC) 455. 

(16) Failure to raise objection to jurisdic¬ 
tion does not turn Court into a legally con¬ 
stituted one if otherwise it docs not posse® 
requisite jurisdiction. A 1970 J & K 19 (21) : 
1969 Kash LJ 90. 

(17) Question of jurisdiction cannot be de¬ 
cided as a preliminary issue because it will 
neither dispose of the entire suit nor any 
part thereof and therefore, it must await 
the stage of final hearing of suit. 1978 BLJR 
596 (600) (Pat). 

(18) An objection as to jurisdiction can be 
raised at any stage. The section not only 
enacts the rule as to territorial jurisdic¬ 
tion but also to the competence of the Court 
entitled to deal with a petition under the 
Act. Hence the plea of waiver or acquie¬ 
scence is of no avail when the court has no 
jurisdiction in the sense of competence to 
try toe petition. 1979 Hindu Ut 68 (80, 81, 
82) : 1980 Marriage LJ 136 (Delhi). 

(19) Section 19 does not provide tor either 
trial or conviction of offences — Offence 
under S. 18 — Offence to be tried by Court 
mentioned in Criminal P. C. — S. 19 does 
not apply. A 1960 Ker 234 (234) : 1960 Ker 
LJ 341 (DB) •• (1987) 8 Guj LR 133 (134) •* 
A 1967 Mad 241 (241) : 1967 Crl LJ 899 •• 
A 1958 AP 318 (319) : 58 Cxi LJ 606. 

(20) If suit for restitution of conjugal 
rights has been tried by Munsif, trial is 
nullity and objection to jurisdiction in 
second appeal can be raised. A 1961 All 150 
(151). 

(21) Expression 'District Court’ does not 
imply District Judge alone. It includes Ad¬ 
ditional District Jtidge also. Where petition. 
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Section 19 — Note 2 (contd.) 
presented in District Court is transferred by 
District Judge to Additional District Judge, 
latter has power to dispose it of. A 1964 
Andh Pra 460 (461. 462) : (1964) 1 Andh WR 
287 (DB) •• A 1977 Raj 134 (136) •• A 1976 
MP 83 (85). (Petition for restitution of con¬ 
jugal rights filed in court of Addl. District 
Judge — Maintainable though that court is 
not specified by notification as having iuris- 
diction.) •• A 1969 Manipur 93 (94) •• A 1966 
Madh Pra 166 (167) (DB) •• A 1962 J & K 
42 (43) (DB). (A 1959 Punj 50, Dissented 

from.) •• A 1960 Bom 521 (521) (DB) •• A 
1960 Cal 565 (569) (DB). (A 1959 Punj 50, 
Dissented from.) 

[But see A 1959 Punj 50 (E4> (DB).] 

(22) City Civil Court has exclusive juris¬ 
diction irrespective of question of pecuniary 
valuation — Suit for declaration of nullity 

Relief valued above pecuniary jurisdic¬ 
tion of City Civil Court — High Court can¬ 
not entertain suit. A 1960 Cal 577 (579, 580). 

(23) Petition for divorce on basis of 
Court’s earlier decree for judicial separa¬ 
tion — Objection to validity of decree for 
judicial separation on ground of lack of 
territorial jurisdiction — Objection held 
could not be entertained in divorce pro¬ 
ceedings. A 1965 Mys 110 (112) (DB). 

(24) Where a subsequent petition for 
divorce was founded on the decree for 
restitution of conjugal rights granted in 
earlier proceedings, the Court could not 8® 
into the question of territorial jurisdiction 
in the subsequent proceedings and held 
that the decree for conjugal rights was a 
nullity as the parties did not last reside 
together within the local limits of the Court 
passing decree for restitutton of conjugal 
rights, ignoring the provisions of S. 21, 
C. P. C. A 1979 Guj 98 (102) : (1978) 19 Guj 
LR 1076. 

(25) Where parties seek divorce with 
mutual consent and where the Court does 
not lack inherent jurisdiction the Court, on 
its own, could not deprive itself of the 
jurisdiction on the ground of territorial 
jurisdiction. 1978 Hindu LR 542 (543) : 1978 
Marri LJ 409 (DB) (Punj). 

(26) It is duty of Courts to grant relief 
sought of them and not lightly abdicate 
iurisdiction which may be clearly vested in 
them by the law for purpose of granting 
any relief. A 1966 Mys 178 (183) : (1965) 2 
Law Rep 67 (DB). 

(27) Suit by Hindu wife for perpetual in¬ 
junction restraining her Hindu husband 
from contracting second marriage — Juris¬ 
diction of Civil Court to entertain suit not 
barred by Hindu Marriage Act. A 1964 Mys 
247 (250) : (1964) 1 Mys 183. 

(28) By virtue of special provisions of 
S. 3 (b). functions of "district Court" may 
be performed by District Judge as also by 
Civil Judge, but expressions "Civil Judge 
and ‘District Court’ are not synonymous. A 
1965 All 46 (47) : 1964 AU LJ 186 (DB). 

(29) The District Court hears petition 
under the Hindu Marriage Act as a Court 


and not as a persona designate In view of 
its definition in S. 3 (b). Hence the District 
Court as the principal Civil Court of original 
jurisdiction will have jurisdiction to enter¬ 
tain a petition for divorce by virtue of 
S. 19. A 1972 Raj 260 (262) : 1972 Raj LW 
561. 


(30) Dissolution of marriage under 
•^avancore Nayar Act — By reason of Sec¬ 
tion 29 (2) of Act pTr>ceedings can be taken 
before Munsiff and not in District C^ourt. A 
1971 Her 44 (46) : 1970 Her LT 442 (FB). 


(31) Jurisdiction — Plea in defence that 
marriage had already been dissolved by 
Panchayat according to custom — Cannot be 
entertained by matrimonial Court such ad¬ 
judication can be obtained only from the 
CivU Court. A 1980 Raj 57 (61) : 1980 Mat 
LR 151. 

3. Residence 

(1) .Word "reside” postulates idea, if not 
of permanence, at least of some degree of 
continuance. Expression does not take in 
merely casual or temporary visits, and 
denotes living, in a place with idea of 
making it a place for living for indefinite 
duration for time being. 1961 Ker LT 1141 •• 
A 1959 Punj 50 (51) : 61 Pun LR 42 (DB). 
(Overruled on another point in A 1965 
Punj 472.) •• 1980 BLJR 626 (627) : 1980 

Hindu LR 787 (Pat). 


(2) In the context of Cl. (il) of S. 19 the 
word ’resides’ must mean the actual place 
of residence and not a legal or constructive 
residence; it certainly does not connote the 
place of origin. The word "resides” Is a 
flexible one and has many shades of mean¬ 
ing. but it must take its colour and content 
from the context in which it appears and 
cannot be read in isolation. A 1982 SC 3 (5, 
6 ). 

(3) The enj 03 rment of martial relationship 
is not a relevant factor in determining if 
the husband and wife had resided to¬ 
gether. It is the factum of residence and 
not the purpose of residence that is mate¬ 
rial. A 1974 AU 36 (36) : 1973 AU WR (HC) 
361. 

(4) "Last resided together” — Meaning of 
— There must be intention on part of par¬ 
ties to reside together for some length of 
time even though It might be short. A 1978 
AU 18 (20) : 1977 AU WC 507. 

(5) Husband and wife reside — ’and’ can¬ 
not be read as ’or’. 1979 Hindu LR 68 (80) a 
1980 Marriage LJ 136 (Delhi). 


J) Husband staying with his wife at her 
ler's house lor some days to consummate 
Lr marriage — They can be held to have 
^ed together at place vrtthin S. 19 -- 
h stay is not casual. A 1966 Mys 178 
(1965) 2 Law Rep 67 (DB). 


) Husband and wife newly wed 
four days at husband’s ho^ — 
nt casual stay of husband m a visits 
1 his wife at her lather’s residence d^ 
give that place the true ch^cter of fte 

where spouses "lag, 
nno ORA iO^Sk\ * 1973 CUT U 112« 
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20. Contents and verification of petitions.— (1) Every petition presented 
under this Act shall state as distinctly as the nature of the case permits the 
facts on which the claim to relief is founded “[and, except in a petition under 
section 11, shall also state] that there is no collusion between the petitioner 
and the other party to the marriage. 

(2) The statements contained in every petition under this Act shall be 
verified by the petitioner or some other competent person in the manner re¬ 
quired by law for the verification of plaints, and may, at the hearing, be 
referred to as evidence. 

[Cf. Special Marriage Act, 1954, Section 32: Divorce Act, 1869, Section 47, para. 2.] 

J. and K. Hindu Marriage Act, 1980, S. 22. 

[a] Substituted for the words ”and shall also state” by Marriage Laws (Amend¬ 
ment) Act. 1976 (68 of 1976), S. 13 (27-5-1976). 

OBJECTS AND REASONS 

Clause 13.— This clause seeks to amend contain averment to the effect that there is 
section 20 of the Act to provide that In the no collusion between the parties.—S.O.R. (68 
ease of void marriages the petition need not of 1976). 

21. Application of Act 5 of 1908.— Subject to the other provisions con¬ 
tained in this Act and to such rules® as the High Court may make in this be¬ 
half. all proceedings under this Act shall be regulated, as far as may be, by 
the Code of Civil Procedure, 1908. 

[Cf. J. and K. Hindu Marriage Act 4 of 1980, S. 23 ] 

[a] For Rules made under Sections 14 and 21 by the High Courts, see— 

Bern. Govt. Gaz., 1955, Pt. IV-C, page 1658; 

H. P. Gaz., I960, page 12; 


Section 20 


(1) Section 20 applies to petition pre¬ 
sented before District Court, and it can¬ 
not, by its own force, apply to petitions for 
registration of marriages made under 
Rules 6 and 8 of Orissa Hindu Marriage 
Regulation Rules, 1960. A 1963 Orissa 139 
(139) : 29 Cut LT 417 (DB). 

(2) 'Matrimonial suit* filed under Act 
described as plaint can be treated as 'peti¬ 
tion* under Act. A 1967 Pat 220 (221) (DB). 


(3) Suit for dissolution of marriage — 
Ground of cruelty not taken in original 
petition — Ground taken by replication on 
the basis of allegations In written state¬ 
ment — No relief can be granted on such 
ground. The requirement contained in Sec¬ 
tion 20 of stating facts on which claim to 
relief U founded, as distinctly as the 
nature of the case permits, in every peti¬ 
tion Is of an overriding nature. It clearly 
rules out the grant of relief on the basis of 
the aUegatiODS contained in the replication. 
A 1961 All 78 (81). 


(4) Petition for divorce under S. 13 (2) (iv) 
on ^ound that at the time of marriage the 
age of petitioner (wife) was below IS years 
— Statement in the petition, verified by the 
petitioner, that the marriage had been re¬ 
pudiated by her before attaining age of 18 
years — Petitioner not appearing as wit¬ 
ness in the Court — Statement as to re¬ 
pudiation of marriage contained In peti¬ 
tion can be referred to as evidence. (1979) 2 
Hindu LR 627 (629) : 1979 Marriage LJ 560 
<P & H). 


(5) Power of Courts to treat the state¬ 
ments contained in petition as evidence is 
discretionary and has to be exercised spar¬ 
ingly and with caution and only in special 
and extraordinary situations. Thus, In a 
petition for restitution of conjugal rights, 
in the absence of evidence on behalf of 
petitioner, relief could not be granted 
merely on the strength of statements in 
petition. A 1972 Ra^ 253 (254) ; 1972 Raj LW 
568. 

(6) When petition under S. 11 Is filed by 
one spouse after the death of the other, the 
nature of the case does not require an aver¬ 
ment of no collusion between petitioner and 
the other party to the marriage. A 1973 
Punj 442 : 75 Pun LR 346 (DB). 

(7) Punjab H. C. Rules and Orders, Part 
E, Chap. I, Vol. II, Para 0 — Petition for 
divorce on ground of wife’s adultery — 
Under para 6, petitioner has to give in his 
petition particulars of acts of adultery alleg¬ 
ed to have been committed by wife 
as nearly as he can. 1978 Hindu LR 670 (673, 
674) Delhi. 

SECTION 21 — SYNOPSIS 

1. Applicability of Civil P. C. 

2. Court — Jurisdiction of. 

3. Subject to such rules as High Court 

may make. 

1. AppItcabUlty of Civil F. C. 

n) ApplicabiUty of Civil P. C. to pro¬ 
ceedings under Act does not make the pro¬ 
ceeding a suit or the application a plaint. A 
1962 Pat 489 (490). 

(2) Right of appeal is substantive right 
and is not a mere matter of procedure. It 


"A” in the eitationB stands for AIR 
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Kerala Gaz., 1957, Pt. I, No. 43; 

Mysore Gaz., 5-4-1956, Pt. IV, Section 2D, page 5; 

Orissa Gaz., 1956, Pt. Ill, page 1368; 

f*’ "■ 1952. Chap- 

ter XXXII-A; - 

Jammu and Kashmir Gaz., 29-1-1970, Pt III (No. 44), page 135; 

U. P. Gaz., 20-10-1957, Ft II, page 347; 

M. P. Gaz., 17-5-1957, Pt. IV (Ga), page 375; 

Cal. H. C. Rules 1914 (O. S.). Appendices Pt. II, page 914 (I960 Ed)* ^ 
Punjab H. C. Rules, Vol. II, Ch. I-E; 

A. P. High Court Rules. R. O. C. No. 422/56-Bl; 

Allahabad High Court Rules, No. 250/VHC. ,; 


Section 21 — Note 1 (contd.) 
is the procedure only which is to be re¬ 
gulated by Civil P, C. A 1969 AU 601 (603) i 
1968 AU LJ 676. 

(3) Where an order is made on applica¬ 
tion under provision of Civil P. C. and not 
on application under provision of Act, even 
though it be in course of proceedings under 
Act, question as to whether the order is ap¬ 
pealable Or not has to be answered by re¬ 
ference to provisions of Civil P. C. A 1967 
Punj 148 (151). 

(4) Interlocutory orders — Only decrees 

and orders such as are appealable under 
S. 104 and O. 43 of CivU P. C. are appeal- 
able — Order directing parties to be pre¬ 
sent tor examination is revisable and not 
appealable. A 1965 J & K 86 (89) : 1965 

Kash LJ 11. 

(5) Proceedings on petition under S. 10 

of Act are suits and decrees passed therein 
are appealable \mder S. 98 Civil P. C. and 
second appeal imder s. 100 is competent. A 
1965 AU 280 (282, 283). (Overruled on 

another point in A 1909 All 504 <FB).) ** 
1975 All LJ 162 •• (1965) 78 Mad WN 698. 
(Second appeal lies against decrees and 
orders under Act.) 

(6) Appeal under clause 10 of the Letters 
Patent is maintainable against order of 
single Judge of High Court passed in ap¬ 
peal against order made on petition under 
Hindu Marriage Act. A 1969 Punj 25 (25, 26). 

(7) CivU P. C. does not provide for ap¬ 
peal against order for interim maintenance 
under S. 24 of the Act. No appeal lies 
against such order. A 1968 Mys 8 (9) : (1967) 
2 Mys LJ 44. 

[But see A 1967 AP 323 (330, 331) (FB). 
(Overruling A 1960 AP 30 — S. 28 of Act 
itself gives right of appeal against order 
under S. 24.)1 

fSee however (1975) 2 Cut WR 601.1 

(8) Proceedings of which maintenance 
pendente lite is to be aUowed by Court 
under S. 24 of Act are proceedings in trial 
Court only. In so far as appellate proceed¬ 
ings are concerned party can apply to the 
appellate Court for maintenance pendente 
lite, under S. 24 read with S. 21 of Act and 
S. 107 Civil P, C. A 1963 Punj 249 (251, 252) i 
65 Pun LR 19. 

(9) Marriage solemnised before partition 
of India at Karachi and parties separating 
there — After partition parties separately 
coming to India — Husband employed at 


Delhi and wife at Nagpur — AppUcation by 
husband under S. 13 — Nagpur Court has 
jurisdiction to entertain application under 
S. 20, Civil P. C. A 1963 Bom 176 (177, 178); 

64 Bom LJ 712. 

(10) Court has inherent power to stay 
proceedings imder this section read with 
S. 151. CivU P. C. A 1962 Cal 88 (91, 92) : 

65 Cal WN 786. 

(11) Petition for divorce against wife <m 
ground of adultery — Claim for damages 
against adulterer cannot be joined. A 1963 
Guj 152 (152, 153) : (1963) 4 Guj LR 514. 

(12) Amendment of petition — Judicial 
separation — Amendment necessary for 
purpose of determining real questions in 
controversy and for avoiding multiplicity of 
proceeding can be aUowed. 1965 Cur LJ 878 
(Punj). 

(12-A) Petition by husband for divorce on 
groimds of cruelty — Allegation that there 
was persistent refusal by wfe to have sex¬ 
ual intercourse with him — Amendment of 
petition sought to incorporate plea of 
physical deformity or def^ in wife — 
Amendment cannot be aUowed. A 1982 Cal 
474 (DB). 

(13) Provisions of Rules 8 and 9 of O. 9, 
Civil P. C. apply to proceedings under the 
Act by virtue of this section. A 1966 Mys 1 
(4) : (1965) 1 Mys LJ 329 (DB) •• A 1978 
Punj 150 : 79 Pun LR 574. 

(See also A 1961 Bom 225 (226, 227) : 63 
Bom LR 125 ** A 1964 Mad 463 (464).] 

(14) Order setting aside ex parte divorce 
decree is not appealable. (1975) 2 Cut WR 
617. 

(15) Proceeding under S. 24 — Applica¬ 
tion to serve interrogatories — O. 11, CivU 
P. C. is appUcable to such proceeding by 
virtue of S. 21 — S. 141, Civil P. C. is no bar 
to apply procedure of CivU P. C. to such 
proceedings. A 1967 Orissa 19 (21, 22) : 51 
Cut LT 294. 

(16) When a party to a suit under the Art 
dies provisions of Order 22, CivU P. C. wiU 
apply. Thus where during the pendency of 
appeal by the husband against a decree 
passed in favour of the wife for restltut^ 
of conjugal rights toe wife dies, W 
light to continue appeal does not aurvw 
and only the appeal abates and not ajjj 
The effect of the abat^ent Is that tne 
judgment appealed against becom^ 

and conclusive between the parties tnerew 
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Section 21 — Note 1 (contd,) 

or their representatives-in-interest. A 

Bom 183 : 1970 Mah LJ 788. 

(17) Supreme Court’s power to tr^rer 
suits are not curtailed or excluded by 
Ss 21 and 21-A of Hindu Marriage Act, Ac¬ 
cordingly, where application by husband 
for restitution of conjugal rights ^d by 
wife for judicial separation respectively m 
Courts in two different States are filed, the 
Supreme Court can transfer one to enable 
consolidated trial. A 1981 

Bom 337 and A 1977 Punj & Har 373, Over. 

(18) Powers of High Court and Dirtrict 
Courts to transfer proceedings — Applica¬ 
bility of S. 21-A “ Restricted to ptitions 
under Ss. 10 and 13 only — AU other pro¬ 
ceedings can be transferred under S. 24 ot 
C. P. c. (1980) 82 Pun LR 530 B 1981 

Marriage LJ 235 (DB). ^ 

a9) It cannot be said that the doctrine of 
res judicata contained in S. 11 of the Civu 
p C. which partakes of the character of 
substantive law is not applicable to pro¬ 
ceedings under Hindu Marriage Act. Res 
judicata after all is a branch or specie of 
the rule of estoppel called estoppel by 
record and though estoppel Is after describ¬ 
ed as a rule of evidence, the whole concep 
is more correctly viewed as substantive rule 
of law. A 1981 SC 1143. 

(20) Court can pass decree directing hus¬ 
band to return to wife her ornaments and 
other articles — In view of S. 21 all powers 
of a Civil Court are available to the Court 
while dealing with the proceedings under 
the Act. A 1972 AU 153 : 1971 AU WR (HC) 
558 

(21) Allahabad High Court Rules, Rr. 6 (a) 
and 0 (d) — Unless co-respondents are im¬ 
pleaded, court cannot proceed to frame 
feguea or admit evidence. A 1975 All 94 (99). 

(22) WhUe granting relief under R. 15. 
proviso of Hindu Marriage and Divorce 
Rules, 1950 framed by (AUahabad High 
Court) it la the duty of the court to satisfy 
himself about the truth of the facts stated. 
Relief cannot be granted to petitioner on 
basis of the affidavit evidence only. A 1981 
AU 178 : 1981 AU WC 107. 

(23) Suit for dissolution of marriage — 
Absence of ground of cruelty in petition — 
Ground taken by replication on basis of 
aUegations in written statement. No relief 
could be granted on that ground. A 1981 All 
78. 

(24) Petition for restitution of conjugal 
rights by husband — Court ordering pay¬ 
ment of Interim maintenance to wife on her 
application — Defalut in payment by hus¬ 
band — Application by wife for stay of 
petition — Court has inherent powers under 
S. 151, C. P. C. to stay proceedings if order 
for payment of maintenance Is not com¬ 
plied with. (1977) 2 An WR 98 : 1977 Hindu 
LR 694 (DB). 

(25) As procedure regulating the appeal is 
fiot provided for and Sec. 21 makes C. P. 
Code applicable. O. 41, Rule 22 is attracted 
and ‘cross-objection would be maintainable. 
(1982) 2 Bom CR 171. 

" (26)'Order 23, R. 3 of Civil P. C. is not 
applicable to proceedings under the Uit*du 


Marriage Act, by reason of S. 23 (1) (a) of 
the said Act which lays down in mandatory 
terms that before a (^ourt can grant decree 
imder the said Act. it must be satisfied that 
one or other of the statutory grounds for 
granting relief exists in the case before it. 
It is only on the Court being so satisfied 
that it gets the juris^ction to grant a de¬ 
cree under the said Act and it cannot pass 
a decree "otherwise" as the concluding por¬ 
tion of S. 23 (1) Clearly states. The word 
"otherwise” which occurs there must natu¬ 
rally and necessarily comprise a decree by 
consent and a Court cannot therefore, pass 
a consent decree unless it is satisfied that 
one or the other ground for granting the 
relief sought by the petitioner exists. (1977) 
79 Bom LR 143 s 1978 Hindu LR 12. 

(27) Question whether order under- Sec¬ 
tion 24 is appealable under S. 28 — Sec. 21 
is not material for deciding the question. A 
1973 Bom 141 : 75 Bom LR 311 (DB). (A 
I960 Bom 315, Overruled.) 

(28) Consolidation of petitions other than 
those stated in S. 21-A of Marriage Act — 
Not permissible — S. 23 of Civil Code can¬ 
not be taken recourse to. A 1980 Bom 337 : 
1980 Mah LJ 269. (Overruled on another 
point in A 1981 SC 1143.) 

(29) A decree for divorce granted by Dis¬ 
trict Court when found erroneous on appeal 
can be substituted by one for judicial sepa¬ 
ration by applying the maxim "actus curiae 
neminem gravabiti’ (The act of Court shall 
prejudice nobody.) A 1971 Delhi 208 : (1971) 
73 Pun LR (D) 169. 

(30) Court exercising jurisdiction under 
the Act can issue temporary injunction and 
also interrogatories. A 1980 NOC 24 : 1979 
Kash LJ 467. 

(31) Previous application for judicial sepa¬ 
ration on ground of desertion dismissed as 
withdrawn — Fresh application on the 
same ground not maintainable where pre¬ 
vious application is withdrawn without ob¬ 
taining leave of Court. 1975 Hindu LR 12 
(Punjab) •• 1979 Hindu LR 128 : 1979 Marr 
LJ 282 (Punj) (Mere entertainment of fresh 
petitions would not tantamount to grant of 
permission to file fresh petition.) 

(32) Application, "as far as may be” of 
the provisions of Civil P. C. to proceedings 
under the Act — Expression "as far as may 
be” implies that penal provisions of Civil 
P. C. shall not be applicable to proceedings 
under the Act. (1977) 79 Pun LR 754 : 1978 
Hindu LR 575 (DB). 

(33) Section 24, C. P. C. Is aoplicable to 
matrimonial proceedings under the Act. 1981 
Hindu LJl 420 (Punj). 

(34) Proceedings under the Act — O. 23, 
R. 1, C. P. C. appUee. 1979 Marr LJ 282 ; 
1979 Hindu LR 128 (Punj). 

(35) In a case where it is alleged by a 
wife in a matrimonial i>etition that the hus¬ 
band is suffering from incurable unsound¬ 
ness of mind it is for the wife to establish 
such unsoundness of mind if it is not in¬ 
cumbent on the Court to find out whether 
the husband Is capable of taking care of his 
matrimonial home. There Is no provision 
under the Hindu Marriage Act or the rules 
framed thereunder or in the Code of Civil 
Procedure or the Evidence Act or any other 
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Section 21 — Note 1 (contd.) 
law which would show any power in the 
Court to compel any party to undergo 
medical examination. Where a party refuses 
to submit to medical examination in a case 
where the whole case depends on the state 
of his niind and body, it will be open to the 
Court to draw an adverse inference or pre¬ 
sumption against the recalcitrant party. Such 
a party is on a par with a party who wrong¬ 
fully withholds evidence in his possession. 
A 1972 Punj 270 : 1972 Cur LJ 315. 

(36) Appeal under S. 28 of the Act — 
Copy of a decree shall accompany memo of 
appeal, as provisions of Civil P. C. of O. 41, 

R. 1, applies to proceedings under the Act 
1977 Raj LW 411. 

(37) Where the wife’s petition for getting 
her marriage declared a nullity on the 
ground that the husband had a wife living 
at the time of marriage was dismissed for 
default, the second petition by the wife 
would not be barred under O. 9, R. 9 of 
C. P. C. as marriage in contravention of 

S. 5 (i) of the Act furnishes a continuous 
cause of action. A 1981 Him Pra 47 : 1981 
Hindu LR 449. 

• » 

2 . Court — Jurisdiction of. 

(1) Petition under Section 13 — Relief 
valued at Rs. 200 — Petition filed in Court 
of Civil Judge notified as District Judge 
under Section 3 — Proper forum of appeal 
is District Court and not High Court. 1962 
All LJ 432. 

[See also A 1965 All 46 (47) : 1964 All LJ 
186 (DB).l 

(2) Application for dissolution of mar¬ 

riage filed before District Judge — District 
Judge transferring it to Additional District 
Judge under Section 8 (2), Bengal, Agra and 
Assam Civil Courts Act — Latter has juris¬ 
diction to dispose it. A 1960 Cal 565 (568, 

569) : 64 Cal WN 246 (DB). 

(3) Section 21 of the Hindu Marriage Act 
cannot be read to incorporate 
every provision of the Civil P. C. 
in the Hindu Marriage Act. It is 
only the procedural aspect which 
would be controlled by the Civil P. C. and 
not the susbtantive aspect of things like 
jurisdiction. The provisions of the Code 
would be attracted so far as they are not 
in conflict with the provisions of the Hindu 
Marriage Act. S. 19 of the Act which sets 
out in clear terms that a petition under the 
Act can only be presented to the courts spe¬ 
cified in that section would thus make Sec¬ 
tion 20 of the Code wholly inapplicable. 
The provisions in S. 19 that a petition imder 
the Act shall be presented to the District 
Court within the limits of whose ordinary 
original jurisdiction the marriage was 
solemnised or the husband and wife reside 
or last resided together are really in the 
nature of conditions precedent to invoking 
the jurisdiction. Merely because the condi¬ 
tions cannot be fulfilled In a given case or 
are inconvenient to be fulfilled is no ground 
for holding that those conditions may not be 


fulfilled and beneficial construction be 
given to enlarge the jurisdiction by reading 
S. 21 of the Act so as to incorporate the 
provisions of S. 20 of the Code. 1979 Hindu 
LR 68 : 1980 Marriage LJ 13$ (Delhi). (A 
1973 Mad 247 and A 1963 Bom 176, Dissented 
from.) 

[But see A 1973 Mad 247 ; (1973) 1 Mad 
LJ 246. (Court having jurisdiction — Con- 
notation.)! 

3. Subject to such rules as High Court 

may make. 

(1) By reason of Rule 9 of the Rules 
framed under Act by the Andhra Pradesh 
High C^urt, husband can claim damages 
against co-respondent in the same proceed¬ 
ings in which he claims relief of divorce 
against the wife. A 1964 Andh Pra 308 (313, 
314) : (1964) 1 Andh LT 391. 

(2) Rules under Sections 14 and 21 
Rules 2 (ii) and (vi) and 6 (2) — Effect of — 
Two petitions need not be filed for two re¬ 
liefs under Sections 10 (1) and 13 of Act. A 
1961 Andh Pra 122 (123) : (1960) 2 Andh 
WR 55. 

(3) Hindu Marriage and Divorce Rules 
1955 (Bombay High Court), are applicable to 
cases dealt with by Gujarat Courts. A 1971 
Guj 33 (35). 

(4) Rules 6 (a) and 6 (d) framed by the 
Allahabad High Court in exercise of powers 
under Section 21 of the Hindu Marriage Act 
are not mandatory in the sense that failure 
to comply with them leaves the court with 
no option but to reject or dismiss the peti¬ 
tion. There is also no inconsistency between 
Rules 6 (a) and 6 (d) on the one hand and 
Order 6, Rule 17 and Order 1, Rule 10 of the 
Code on the other and that even if in the 
petition as originally filed the alleged adul¬ 
terers are not impleaded as co-respondents 
and the petition Is also not accompanied by 
an application and an affidavit explaining the 
reasons for the petitioner’s failure to do so, 
in appropriate cases the court has jurisdic¬ 
tion to permit amendment * of a petition 
under Section 13 of the Act and allow the 
alleged adulterers to be added as co-respon¬ 
dents. A 1975 All 94 (98). 


(5) Hindu Marriage and Divorce Rules, 
1955 (Bombay High Court), are applicable 
to cases dealt with by Gujarat Courts. A 
1971 Guj 33 (35, 36). 


(6) Hindu Marriage, Punjab Rules (1956) 
ramed by Puniab High Court under Sec- 
m 21) Form B. Para. 4 — Petition under 

9 for restitution of conjugal rights m 
)rm B by husband — Cause of^^ 
ent as known to husband not disclosed m 
itition — Husband being guilty of conce^ 
ent must be non-suited. 1^0 I^du I* 
3 : 1980 Marriage U 377 (P & H). 

(7) Where on the origin^ Sj 

ife under S. 9, a decree for 

njugal rights was passed a 
terlocutory application by toe 
rSiSFof child’^der S. 26 is 
view of R. 2 of Rules framed by 
=gh Coi^ A 1975 Mad 16 : (1974) 2 ^ 

I 237. 
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®[21A. Power to transfer petitions in certain cases.— (1) Where— 

a petition under this Act has been presented to a district court having 
jurisdiction by a party to marriage praying for a decree for judicial 
i separation under section 10 or for a decree of divorce imder section 13, 
and 


■(b) another petition under this Act has been presented thereafter by the 
other party to the marriage praying for a decree for judicial separation 
' under section 10 or for a decree of divorce under section 13 on any 
ground, whether in the same district court or in a different district 
court, in the same State or in a different State, 
the petHions shall be dealt with as specified in sub-section (2), 

(2) In a case where sub-section (1) applies,— 

(a) if the petitions are presented to the same district court, both the peti¬ 
tions shall be tried and heard together by that district court: 

(b) if the petitions are presented to different district courts, the petition 
presented later shall be transferred to the district court in which the 
earlier petition was presented and both the petitions shall be heard and 
disposed of together by the district court in which the earlier petition 
was presented. 

(3) In a case where clause (b) of sub-section (2) applies, the court or the 
Government, as the case may be, competent under the Code of Civil Proce¬ 
dure, 1908 to transfer any suit or proceeding from the district court in which 
the later petition has been presented to the district court in which the earlier 
petition is pending, shall exercise its powers to transfer such later petition as 

if it had been emoowered so to do under the sa'd Code ] 

[a] Inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 14 

(27-5-1976). 

OBJECTS AND REASONS 


Clause 14.— This clause seeks to insert 
new sections 21A, 21B and 21C so as to pro¬ 
vide— 

(i) that where proceedings seeking relief 
of judicial separation or divorce are 
filed in different courts, the Court 
wherein the petition was earlier pre¬ 


sented shall try and dispose of all the 
matters (new section 2iA); 

(ii) for expeditious disposal of proceedings 
(new section 21B); 

(iil) for admissibility of documents even if 
not duly stamped or registered (new 
section 21C).—S.O.R. (68 of 1976). 


^[21B. Special provision relating to trial and disposal of petitions under 
the Act.— (1) The trial of a petition under this Act shall, so far as is practi- 


Sectlon 21-A 

(1) The power of Courts to transfer mat¬ 
rimonial proceedings under S. 21-A is not 
exhaustive and does not altogether curtail 
or exclude the powers of High Court and 
Supreme Court to transfer cases under Sec¬ 
tions 24 and 25 Civil P. C. respectively. A 
1981 SC 1143. (A 1977 P & H 373 and AIR 
1980 Bom 337, Overruled.) *• A 1982 AP 10 : 
(1981) 2 Andh WR 265 •• 1981 Hindu LR 
420 (Punjab). (Section 24, C. P. C. is ap¬ 
plicable to transfer of matrimonial proceed¬ 
ings.) 

(2) The applicability of S. 21-A is restrict¬ 
ed to a particular type of proceedings in 
matrimonial cases i. e. petitions under Sec¬ 
tions 10 and 13 only. All other proceedings 
can be transferred under S. 24 Civil P. C. 
(1980) 82 Pun LR 536 (540) (DB). (1978 Hindu 
LR S83 (Fhinj), Overruled.) •• (1979) 81 Pun 
LR 325 (326). (However, in order to avoid 
tbe danger of conflicting and different con¬ 
clusions of different Courts, the principle 
underlying S. 21-A can be made applicable 
in sudi a case as weU.) 


(3) A petition under S. 9 for restitution of 

conjugal rights filed by one party is not re¬ 
quired to be decided with petition under 
S. 13 for divorce filed subsequently by the 
opposite party in a different Court. The pro¬ 
visions of S. 21-A are not directly applicable 
to such a case. 1979 Hindu LR 86 (87, 88) 

(P & H). 

(4) Although convenience of the parties is 
one of the relevant grounds for transfer of 
a case, it is equally well recognised that a 
suing plaintiff is the sole judge to choose his 
forum and that such a right need not be 
interfered with except on every strong 
grounds. Thus, where the husband had hied 
a petition under Ss. 12 and 13 at a place 
where the parties last resided together, and 
the wife had filed application under S. 125, 
Cr. P. C. for maintenance at some other 
place, the grounds that the wife was poor 
and that the husband’s father being a rich 
man would be able to influence the Court, 
could not be relevant and sufficient for 
transfer of husband’s petition. (1962) 1 Div 
Mat C 377 (379) (MP). 
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cable consistently with the interests of justice in respect of the trial, be con« 
tinned from day to day until its conclusion imless the court finds the adjourn¬ 
ment of the trial beyond the following day to be necessary for reasons to be 
recorded. 

(2) Every petition under this Act shall be tried as expeditiously as pos¬ 
sible and endeavour shall be made to conclude the trial within six months 
from the date of service of notice of the petition on the respondent, 

(3) Every appeal under this Act shall be heard as expeditiously as pos¬ 
sible, and endeavour shall be made to conclude the hearing within three 
months from the date of service of notice of appeal on the respondent] 

[See Civil P. C., Order 32A.] 

[a] Inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), Section 14 
(27-5-1976). 

OBJECTS AND REASONS 
See under Section 21 

*(21C. Documentary evidence.^ Notwithstanding anything in any enact¬ 
ment to the contrary, no document shall be inadmissible in evidence in any 
proceeding at the trial of a petition under this Act on the ground that it is 
not duly stamped or registered.] 

[a] Inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 14 (27-5- 
1976). 

OBJECTS AND REASONS 
See under Section 21 


*[22. Proceedings to he in camera and may not be printed or published.— 
(1) Every proceeding under this Act shall be conducted in camera and it shall 
not be lawful for any person to print or publish any matter in relation to 
any such proceeding except a judgment of the High Court or of the Supreme 
Court printed or published with the previous permission of the Court. 

(2) If any person prints or publishes any matter in contravention of the 
provisions contained in sub-section (1), he shall be punishable with fine which 
may extend to one thousand rupees.] 

[Cf Special Marriage Act, 1954, Section 33: Divorce Act, 1869, S. 53: Pars! Mar¬ 
riage and Divorce Act. 1936, Section 43; J. and K. Hindu Marriage Act, 4 of 1980, 
S. 24; Civil P. C., Order 32A.] 

[a] Substituted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), Section 15 
(27-5-1978). 

OBJECTS AND REASONS 


(I) "In order that reports of judicial pro¬ 
ceeding relating to divorce may not 
produce an unhealthy influence on 
the public, the Joint Committee have pro¬ 
vided that such publication shall have to be 
with the permission of the Court, and pub¬ 
lication without such permission has been 
made punishable. In the United Kingdom, 
there is a separate enactment called the 
Judicial Proceedings (Regulation of Reports) 


Act, 1926 (16 & 17 Geo. V, c. 61), which re-, 
gulates the publication of matters relating 
to divorce, nullity of marriage etc., so that 
unsavoury details do not get unnecessary 
publicity.”—J.C.R. (Act of 1955). 

(ii) Clause 15.— This clause seeks to sub¬ 
stitute section 22 of the Act relating to con¬ 
duct of proceeding in camera so as to 
it obligatory in all proceedings under the 
Act.—S.O.R. (68 of 1976). 


Section 22 

(1) Application for holding proceedings 
in camera can be made at any stage of hear¬ 
ing. 1979 Hindu LR 68 (82) : 1980 Marriage 

LJ 136 (Delhi). , , , 

(2) Applications for decree absolute lodged 


more than 12 months after decree nisi and 
referred by the registrar to the 
contested Interventions W Queens 
or other person under the 
Causes Rules (1973) Rr. 61 and 62, sho^d^ 
heard in open Court. (1977) 1 All ER 20 (28)*, 
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23. Decree in proceedings.— (1) In any proceeding under this Act, wher 
ther defended or not, if the Court is satisfied that— 

(a) any of the grounds for granting relief exists and the petitioner ^[except 
in cases where the relief is sought by him on the ground specified in 
sub-clause (a), sub-clause (b) or sub-clause (c) of clause (ii) of section 5.] 
any way taking advantage of his or her own wrong or disability for 
purpose of such relief, and 

(b) where the ground of the petition is the ground specified »)[••*••••] 
in clause (i) of sub-section (1) of Section 13, the petitioner has not in 
any manner been accessory to or connived at or condoned the act or 
acts complained of or where the ground of the petition is cruelty the 
petitioner has not in any manner condoned the cruelty, and 

®[(bb) when a divorce is sought on the ground of mutual consent, such con¬ 
sent has not been obtained by force, fraud or undue influence, and] 

(c) ^[the petition (not being a petition presented under section 11)] is not 
presented or prosecuted in collusion with the respondent, and 

(d) there has not been any unnecessary or improper delay in instituting the 
proceeding, and 

Xe) there is no other legal ground why relief should not be granted, 
then, and in such a case, but not otherwise, the Court shall decree such relief 

accordingly. 

(2) Before proceeding to grant any relief under this Act, it shall be the 
duty of the Court in the first instance, in every case where it is possible so 
to do consistently with the nature and circumstances of the case, to make 
every endeavour to bring about a reconciliation between the parties. 

^Provided that nothing contained in this sub-section shall apply to any 
proceeding wherein relief is sought on any of the grounds specified in clause 
(ii), clause (iii), clause (iv), clause (v), clause (vi) or clause (vii) of sub-sectiwi 
(1) of section 13.] 


SECTION 23 — SYNOPSIS 

1. Scope and object. 

2. "If the Court Is satisfied'*. 

3. Grounds for relief existing Sub- 

danse (a). 

4. Absence of connivance or coDdonation 

— Sub-dause (b). 

5. Collusion —^ Sub-clause (c). 

6. Unnecessary or improper delay — Sub¬ 

clause (d). 

7. Absence of legal bar — Sub-olause (ei* 

8. Reconciliation — Duty of Court. 

9. Attempt for reconciliation — Adjourn¬ 

ment — (Sub-seotlon (3)). 

10. Divorce decree — Free copy. 

1. scope and object. 

(1) A petition under S. 11 for obtaining a 
declaration of n\illity of marriage, which 
was void ab initio would not fall within the 
scope of the words •‘in any proceedings 
under this Act" used in S. 23. 1979 Hindu 
UR 547 (547) (Punj & Har). 

(2) The term decree used In O. 41, R. 1. 
C. P. C. covers a decree under S. 23 and a 
decree sheet has to be prepared as required 
by different provisions of O. 20, C. P. C. 1978 
Hindu LR 188 (192, 193) b 1977 Raj LW 411. 

(3) Decree \mder — Court passing decree 

bn parties presenting before it compromise 
purdiis — Not nuUi^ if there was evidence 
on record on which Court "could” be satis¬ 
fied that necessary grounds for passing de¬ 
cree exist. (1977) 70 Bom LR 143 (149) *■ 


1980 Rajdhani LJ 666 (671) : 1980 Marriage 
LJ 445 (Delhi). 

(4) Section 23 has no reference to Sec¬ 
tion 25 — Order for alimony under Sec. 25 
without considering Section 23 — No sub¬ 
stantial question of law of general import¬ 
ance is involved — Leave to appeal to Sup¬ 
reme Court refused. (1975) 79 Cal WN 543 : 
1975 Hindu LR 274 (276) (DB) (Cal). 

(5) Presenting a petition under S. 13 (lA) 
(11) cannot be considered to be a bar of giv¬ 
ing consent not to execute the decree in 
Hindu Marriage petition for a period of one 
month. A 1982 Guj 254 (256): (1982) 23 GuJ 
LR 107. 

2. "If the Court is satisfied”. 

fl) In proceedings under the Act Court 
can arrive at satisfaction contemplated by 
Section 23 on basis of legal evidence in ac¬ 
cordance with provisions of Evidence Act 
and Court can arrive at necessarv satisfac¬ 
tion even on basis of admissions of parties 
alone. Admissions are to be ignor^ on 
grounds of prudence only when Court, in 
the drcumstance of a case, is of opinion 
that admissions may be collusive. If there 
be no ground for such a view, it would be 
proper to act on those admissions without 
fordng parties to lead other evidence to es¬ 
tablish facts admitted, unless of course ad- 
miaslons are contradicted by facts proved or 
doubt is created by proved facts as regards 
correctness of facts admitted. A 1965 SC 364 
1372) •• A 1971 Guj 33 (36) •* (1970) 72 
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^(3) For the purpose of aiding the court in bringing about such reconci¬ 
liation, the court may, if the parties so desire or if the court thinks it just 
and proper so to do, adjourn the proceedings for a reasonable period not ex¬ 
ceeding fifteen days and refer the matter to any person named by the parties 
in this behalf or to any person nominated by the court if the parties fail to 
name any person, with directions to report to the court as to whether recon¬ 
ciliation can be and has been, effected and the court shall in disposing of the 
proceeding have due regard to the report. 

(4) In every case where a marriage is dissolved by a decree of divorce, 
the court passing the decree shall give a copy thereof free of cost to each of 
the parties.! 

[Sub-section (2) — Cf. Special Marriage Act (43 of 1954), Section 34 (2); Pars! 
Marriage and Divorce Act, 1936, S. 35; J. & K. Hindu Marriage Act 4 of 1980, S. 28.] 

[a] Inserted after the words "the petitioner” by Marriage Laws (Amendment) 
Act, 1976 (68 of 1976), S. 16 (a) (i) (27-5-1976). 

fb] Omitted ibid, S. 16 (a) (ii) (27-5-1976). 

[c] Inserted ibid, S. 18 (a) (iii) (27-5-1976). 

[d] Substituted for the words "the petition”, ibid, S. 16 (a) (Iv) (27-5-1976). 

[e] Proviso added, ibid, S. 16 (b) (27-5-1976). 

[f] Added ibid, S. 16 (c) (27-5-1976). 


OBJECTS AND REASONS 


Clause 16.— This clause seeks to amend 
section 23 so as to provide— 

(i) that in a case where the petitioner is 
insane or suffering from mental dis¬ 
order, the question of the petitioner 


taking advantage of his or her own 
wrong or disability shall not arise and 
toat when a divorce is sought on the 
ground of mutual consent, such con¬ 
sent has not been obtained by force, 


Section 23 — Note 2 (contd.) 

Punj LR 470 (472). (Court can be satisfied 
about existence of circumstances justlfring 
grant of relief under Section 23 on pleadings 
or conduct of parties.) *• A 1958 Him Pra 15 
(16). (Granting a decree for divorce merely 
on admission of respondent — No attempt 
made to discuss evidence on record and to 
give judicial finding as to whether condi¬ 
tions necessary for granting divorce were 
satisfied or noj: — Court below has exercis¬ 
ed jurisdiction not vested in it by law.) 

(2) Neither S. 10 which enumerates the 
grounds on which a petition for judici^ 
separation may be presented nor S, 23 which 
governs the iurisdiction of the Court to pass 
a decree in any proceeding under the Act 
requires that the petitioner must prove his 
case beyond a reasonable doubt. S. 23 confew 
on the Court the power to pass a decree il 
it is "satisfied” on matters mentioned m 
clauses (a) to (e) of the section. Proceedings 
under the Act being essentially of a C»vu 
nature, the word ’satisfied’ in S. 23 must 
mean "satisfied on a preponderance of proba¬ 
bilities” and not "satisfied beyond a reason¬ 
able doubt”. S. 23 does not alter the standard 
of proof in civil cases. A 1975 SC 1534. (A 

1970 Bom 312. Reversed A 1970 Cal 33 Held 
no longer good law as stated in A 1980 Cal 
374 and A 1963 Bom 98, A 1975 Raj 8 (11); A 

1971 All 201 (203); 1977 Hindu LR 445 
(Punj). A 1975 J & K 95 and 1970 Ker LJ 
253. Deemed to be no longer good law.) •• 
(1982) 1 Kant LJ 441 (444) : A 1982 Kant 
329 (DB) •• 1979 WLN fUC) 354 (358) (Raj) 

•• 1978 Kash LJ 422 (445) : 1978 J fit K LR 
66 •• A 1975 J & K 95 (96) ; 1975 Hindu LR 
552 •• A 1975 Raj 8 (11) : 1974 Raj LW 291. 


(3) Mere fact that some male relative 
writes improper letters to a married woman, 
does not necessarily prove that there was 
illicit relationship between writer of the 
letters and the married woman who receiv¬ 
ed those letters. A 1967 SC 581 (584). (A 1964 
All 486, Reversed.) 

(4) In matrimonial proceedings burden of 

proof should be satisfactorily and properly 
discharged by applicant and respondent’s 
putting forward false defence is not regard¬ 
ed as sufficient by itself to establish truth of 
applicant’s case. A 1969 Mad 235 (z43) : 

(1969) 1 Mad LJ 366 (DB) •• A 1971 Guj 33 
(36). (Court must see that burden of proof 
is sufficiently discharged.) •• A 1970 Cal 38 
(56, 61) : 74 Cal WN 168 (DB) •• A 1960 
Bom 117 (120) ; 61 Bom LR 431 (DB). (Peti¬ 
tion under Section 12 (1) (d) — Respondent 
admitting conception at time of marriage 
— Court must require petitioner to prove 
beyond reasonable doubt that she was so 

pregnant.) , . , , 

(5) ^^ile two jurisdictions matrimonial 

and criminal, are distinct jurisdictions, 
standard of proof drawn from criminal lew 
is not safe or proper analogy. A 1969 Mad 
235 (242) 1 (1961) 1 Mad LJ 366 (DB). 

(6) In cases of matrimonial causes Court 
should always expect to get some corrobo¬ 
ration from other evidence or even 
from circumstance in regard to 

rial particulare relating to acts of craelty 
alleged bv one against the other. A 1969 Guj 

21 (23) : 10 Guj LR 45. . , . u 

(7) The satisfaction of Court is to to on 

the matter on record andJudgment 
not be rendered on mere balance of proba¬ 
bilities. and circumstances. A 1968 Cal lOS 
(1081 • 71 Cal WN 831 (DB). ^ . 

[See 1978 Hindu LR 425 (433) (Delhi).] 
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fraud or undue influence (see sub- 
•clatise (a)); 

(ii) that in the case of void marriages the 
question of collusion is not relevant 
(See sub-clause (a)); 

(lii) that in certain cases where the 
grounds relied upon are such that it 
does not call even for an attempted 
reconciliation, sub-section (2) of that 


Section 23 — Note 2 (contd.) 

(8) One must at the date of decree abso¬ 

lute take into account all the facts which 
are known to the Court at that time. The 
Court must not turn a blind eye to the facts 
which are that at the time of application for 
decree absolute the marriage has not broken 
down but that the parties are living to¬ 
gether and have become reconciled. The ap¬ 
plication for a decree absolute reiected and 
decree nisi rescinded, (1977) 1 All 20 

(27). 

(9) Petition by husband for restitution of 
conjugal rights — Written statement plead¬ 
ing cruelty and reasonable apprehension in 
mind of ^fe that it would be harmful for 
her to live with husband — Before granting 
relief Court can take into consideration all 
circumstances mentioned in Section 23, such 
as false charge of adultery against wife and 
inordinate delay in presenting application, 
even though these grounds are not mention¬ 
ed in written statement. A 1960 PunJ 423 
(424) : 62 Pun LR 127. 

(10) Duty of Court is to apply its mind 
to applicabill^ of various clauses of Sec. 23 
before disposing of the case even in absence 
of any specific plea. 1966 Cur LJ 825 (830) 
(Punj) (DB). 

(11) The court in proceedings for restitu¬ 
tion of conjugal rights has to put itself into 
the position of the wife or the husband or 
both and then see whether the attitude ad¬ 
opted by tile wife or the husband is un¬ 
reasonable. If either of them finds himsell 
or herself so hopelessly torn away from the 
other, and it is felt that their living toge¬ 
ther is not possible, then the court has only 
to see whether the excuse set out is so un¬ 
reasonable that it must be rejected outrighl 
In the absence of obvious and patent un- 
reasonabillty, the parties should be left to 
their own Judgment. 1971 All LJ 67 (75). 

[See A 1979 (NOC) 113 (All) a 1980 Rev 
Dec (BR) 158.)1 

3. Grounds for relief eadsting — Sub-el. (a). 

(1) Where after a litUe over two years of 
passing of decree of restitution of conjugal 
rights in her favour, the wife applied for 
dUsolution of marriage under S. 13 (lA) (ii) 
and the husband in his written statement 
alleged that the wife refused to receive or 
reply to the letters written by the husband 
and did not respond to his other attempts 
to make her agree to live with him, this al¬ 
legation. even If true, did not amount to 
tnlisconduct grave enough to disentitle the 
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section shall not apply (See sub-clause 
(b)): 

;<iv) that the court may adjourn the pro¬ 
ceedings and refer the matter to any 
person to attempt reconciliation and 
report (See sub-clause (c)); 

Iv) that the court shall give a copy of 
every decree of divorce free of cost to 
each of the parties.—S.O.R. (68 of 1976). 


wife to the relief she asked for. A 1977 SC 
2218 (2220) : (1977) 2 SCJ 471. 

fSee ILR (1979) 2 Delhi 765 (770).l 

(2) Dissolution of marriage by divorce 
decree — Decree of restitution of conjugal 
rights in favour of husband against wife — 
Wife not complying with decree — No re¬ 
stitution of conjugal rights as between them 
for more than two years —- Wife, entitled 
to dissolution of marriage, notwithstanding 
S. 23 (1) (a). A 1977 Punj 167 : 1978 Marri 
LJ 274 (FB). ((1971) 73 Pun LR 104, AIR 
1968 Pun & Har 287, (1967) 69 Pun LR 59; 

1976 Hindu LR 721 (Punj) and 1976 Hindu 
LR 725 (Punj), Overried; AIR 1968 Bom 332, 
Dissented from.) ** A 1982 Punj & Har 83 
(88) (FB). (1979 Hindu LR 704 (Punj), Re¬ 
versed.) •• ILR (1971) 1 Delhi 8 (12) : 1971 
Rajdhani LR 10 •• A 1980 Punj 220 (222) : 

1981 Hindu LR 138 *• 1980 Marriage LJ 430 
(434) (Punj) •• 1981 Mah LJ 917 (920, 921) : 

1982 Hindu LR 148 •* 1980 WLN (UC) 471 

(475) (Raj) •• (1979) Hindu LR 556 (557) : 
1979 Mat LR 330 : 81 Pun LR (D) 198 (Punj 
& Har) •• 1979 Hindu LR 223 (226) : 1978 

Raj LW 359 •• A 1978 Guj 74 (80. 81) 3 
(1978) 19 Guj LR 556 •• ILR (1978) Him Pra 
574 (580) : 1979 Marriage LJ 196 (Him Pra) 
•• 1978 Hindu LR 544 (547) (Punj) •* A 1977 
Delhi 178 (183) : 1976 Rajdhani LR 480 •• 

1977 Hindu LR 398 (404) (Guj) •• 1977 Hindu 
LR 395 (396) (Punj) •• A 1975 Bom 88 (95) 
(DB) : 76 Bom LR 304. 

fSee A 1980 Punj 325 (329) : 1980 Marri 
LJ 509 •• 1980 Marr LJ 15 : 1979 Hindu LR 
529 (530) (2) (Puni & Har). (Wrong or dis- 
abili^ contemplated by S. 23 (1) (a) is not 
Don-resiimption of cohabitation or non-re¬ 
stitution of conjugal rights which is basis of 
Section 13 (1-A).) •• A 1975 Raj 28 (31) : 

1974 Raj LW 35l (Divorce — No rertitution 
of conjugal rights after restitution decree — 
Husband not creating obstruction in wife’s 
way to comply with decree — He cannot be 
refused divorce decree.) ** A 1973 Bom 55 
(59) : 74 Bom LR 496. (Decree for divorce 
cannot be denied on the ground that the 
petitioner has failed to remedy the wrong 
such as cruelty which led to the decree for 
judicial separation.)! 

[But see 1977 Mah LJ 453 (462), (Divorce 
•— Wife obtaining decree for restitution of 
conjugal rights against her husband — 
Notice sent by wife to her husband to take 
her back — Husband silent, not replying — 
No steps taken by husband on his own to 
obey decree for restitution of conjugal right 
passed against him — Total silence by hus- 


**A’* in tho citations stands for AIB 
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band is a wrong committed against wife — 
He is not entitled to claim divorce — Even 
under Section 13 (1-A) proceedings, provi¬ 
sion of S. 23 (1) (a) has to be considered — 
Social considerations should not be allowed 
to condone specific breach of legal duties.)] 

(3) The only rider is the interdict of S. 23 
(1) (a) that the relief prayed for can be de¬ 
creed only if the Court is satisfied that the 
petitioner is not in any way taking advan¬ 
tage of his own wrong and not otherwise. 
A 1975 SC 1534 (1541) : 1975 Hindu LR HI. 
(A 1970 Bom 312, Reversed.) 

(4) Section 23 (1) is mandatory in nature, 
and if the Court fails to record its satisfac¬ 
tion in respect of the matters set out in 
Cls. (a) to (e) of sub-section (1) of S. 23, the 
decree would be a nullity. A 1979 Guj 98 
(105, 106) ; (1978) 19 Guj LR 1076. 

(5) Husband who is respondent in a wife’s 
petition for divorce under Section 13 (2) (i) 
cannot plead any conduct or disability on 
the part of his wife as a bar to her claim 
for divorce on ground of second marriage. A 
1966 Mys 178 (185) : (1965) 2 Law Rep 67 
(DB) •* (1966) 1 Mad LJ 102 •• A 1965 Madh 
Pra 268 (270) : 1965 MPLJ 583 (DB). (Wife’s 
suit for divorce under Section 13 (2) (i) — 
Defence that plaintiff herself was persuad¬ 
ing him to take another wife because she 
felt that she could not give birth to male 
children which he badly wanted — Plea 
found fantastic and disbelieved.) 

(6) Even when conditions set out in S. 9 
are satisfied, it is in discretion of Court 
whether or not to pass a decree for restitu¬ 
tion of conjugal rights. The Court is not 
relieved of duty imposed on it by Section 9 
(1) when defendant is absent. The discre¬ 
tion has to be exercised very cautiously and 
after deliberation. The Court cannot grant 
such a decree merely because respondent 
remained absent and did not adduce any 
evidence to substantiate his stand. A 1962 
Madh Pra 211 (212) : 1962 MPLJ 192 (DB). 

(7) Where a decree for restitution of con¬ 

jugal rights has been passed and it is not 
shown that there was any collusion or con¬ 
nivance between parties or that petitioner 
had taken any advantage of his own wrong 
in seeking relief, the fact that Judge did 
not mention specifically of his satisfaction 
about fulfilment of provisions of Section 23 
(1) (a) would not affect decree passed. A 
1960 Punj 493 (494). ■ 

(8) Decree for restitution of conjugal 
rights — Subsequent annulment proceed¬ 
ings under Sec. 12 (1) (c) by husband dis¬ 
missed — Application for dissolution of mar¬ 
riage under Section 13 (1) (ix) —; Period of 
two years runs from date of dismissal of 
annulment proceedings and not from date of 
d<“cr€e, so that husband may not take ad¬ 
vantage of his own wrong. A 1962 Punj 432 
(433) : 64 Pun LR 491. 

(9) Term ‘wrong’ In Section 23 (1) (a) 

means an act causing some injury to the 
other side. A wife living separately from 
her husband cannot be considered to cause 
thereby an injury to her husband so as to 
deny relief to her under Section 13 (2) (i). 
A 1958 Raj 71 (72) : ILR (1957) 7 Raj 1014 
■** (1982) 1 Div Mat C 359 : 1982 Marri LJ 


400 (407) (Delhi) •• A 1981 
1981 Hindu LR 45. 


Punj 161 (163) I 


(10) Even if a proceeding is imdefended 

it is obligatory on Court to be satisfied 
under Section 23 (1) (a) that petitioner is 
not in any way taking advantage of his or 
her own wrong or disability for purpose of 
such relief. Court is bound to take into con¬ 
sideration conduct of petitioner. If petitioner 
has by his own misdeeds forced l^s spouse 
to leave him, he cannot be allowed to take 
advantage of his own wrong and ask for 
assistance of Court to perpetuate his own 
wrong doing. A 1959 Punj 162 (166) : ILR 

(1959) Punj 509 •• A I960 Punj 328 (330) 5 
62 Pun LR 67. •• (1982) 2 APLJ 405 (410). 
(Decree for restitution of coniugal rights 
granted to wife — Wife going to husband’s 
house for living — Husband illtreatlng wife 
and finally driving her away from house — 
Husband, held, not entitled to relief under 
S. 13 (1A).)»*A 1981 All 178 (182): 1981AU 
WC 107 : 1981 Hindu LR 774 •• 1981 Hindu 
LR 331 (338) : 1981 Marr LJ 84 •• 1979 

Hindu LR 126 (128) (P & H) *• A 1976 Bom 
212 : 1976 Hindu LR 560 *• A 1976 Punj 300 
(302) : 77 Pun LR 819 •• 1972 Cur LJ 411 
(416) : 74 Pun LR 430. 

[See A 1980 Mad 294 (301. 302) : (1980) 2 
Mad LJ 121. (Section 13 G-A) (i) too is sub¬ 
ject to S. 23 (1) (a) — Husband continuing 
to live in adultery — Petition by him for 
divorce not allowed in view of his ’wrong’) 
»• A 1979 Guj 209 (213, 214) 5 (1980) 21 Guj 
LR 66 (DB). (There must be some facts or 
circumstances occurring after the decree for 
judicial Separation, which if amounting to 
substantial wrong that in granting a decree 
for divorce to a defaulting party or a wrong¬ 
doer, would amount in the circumstances in 
giving, advantage of his own wrong.)] 

[See however A 1960 Punj 328 (329) ; 62 
Pun LR 67. (Absence of positive evidence 
that the husband petitioner under Sec. 10 
ever made any efforts to get deserting wife 
back does not negative the case of deser¬ 
tion as set up by petitioner.)] 

(11) Petition xinder S. 13 (1-A) could be 
opposed on the same ground as pleaded in 
the application for judicial separation if the 
lapse be a continuing wrong. A 1980 Mad 
294 (301, 302) : (1980) 2 Mad LJ 121. 

(12) It Is in tile discretion of the Court 
to consider whether a party seeking relief 
has committed any wrong or such a party 
was taking advantage of his or her own 
wrong. A substantive right has been created 
in favour of the spouse who has been divorc¬ 
ed or judicially separated to claim main¬ 
tenance under S. 25 (1) and if the coi^ 
awards maintenance it is complying with 
the provisions of S. 25 and it cannot be said 
that S. 23 (1) can control that application 
and require the Court to consider the very 
wrong for the purpose of refusing the relief 
asked for. ILR (1976) Bom 1467 (1492). 

(13) If petition is filed by husband for 
restitution of conjugal rights and wife r^ 
sists it on ground of husband having firrt 
wife. Section 23 (1) (a) has no application. A 
1962 Punj 183 (185) : ILR (196D 1 Pun] 764. 

(14) Applicant entering into marriage 
with respondent knowing it a bigamous one 
— She stayed with the respondent and hi# 
first wife for several years and it was only 
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when she was driven out ot the matrimonial 
home that she went to live separately with 
her parents and tiled petition for declara¬ 
tion that her marriage was null and void 
and for permanent alimony. In the circum¬ 
stances, it cannot be said that in claiming 
the relief of maintenance the applicant is 
taking advantage of her own wrong so as to 
disentitle her to obtain that relief. A 1976 
Bom 433 : 1977' Mah LJ 144 (150, 151). 

(15) Decree for nullity of marriage — Re¬ 
fusal by lower Court on judicious considera¬ 
tion, to non suit the wife on alleged ground 
of approbation—No interference in appeaL 
A 1967 Punj 152 <153). 

(16) Whether Court can pass decree for 
judicial separation dating back to date of 
petition and decree for divorce where relief 
Is delayed due to lower Court’s holding er¬ 
roneous views. (Quaere).) A 1969 Mad 235 
(245) : (1969) I Mad LJ 366 (DB). 

(17) Petition for restitution filed by wife 
— Husband’s withdrawal from society of 
wife found to be without any just and rea¬ 
sonable cause — S. 23 (1) (a), held not at¬ 
tracted. A 1980 Raj 35 (41) : 1980 Hindu LR 
194. 

(18) Conduct of plaintiff amounting to de¬ 
sertion of his wife disentitles him to the 
relief of divorce even if adultery of wife is 
proved. ILR (1971) Cut 256 (269) (DB). 

(19) Judicial separation, decree for — De¬ 
sertion — If wife has deserted her husband, 
he can ask for decree for separation — In 
such case wife cannot be in desertion and 
cannot get decree for iudicial separation. 
1978 Hindu LR 12 a (1977) 79 Bom LR 143 
(149). 

(20) If ground of desertion was found 
against the husband who sought for restitu¬ 
tion of conjugal rights under S. 9 desertion 
would be a 'legal ground to resist the peti¬ 
tion under S. 9 and the fact that the wife 
did not lodge the counter claim would not 
disable her from resisting husband’s peti¬ 
tion for restitution of conjugal right on 
ground of desertion when the wife had 
option to lodge a counter claim under S. 23 
( 1 ) (a) and press for judicial separation 
under the ground of "desertion”. A 1981 
Andh Pra 123 (124) : (1981) I Andh LT 68 
(DB). 

(21) Allegation of adultery — Respondent 
submitting to decree for judicial separation 
without contest — Petition for divorce — 
Judge can insist on proof to his satisfaction 
of ground of adultery — Such proof forth¬ 
coming — It means that original decree for 
judicial separation was also justified and 
could therefore be made basis for decree for 
divorce. (1970) I MLJ 128. 

(22) The two claims, namely, restitution 
as well as an accusation of adultery cannot 
stand side by side. They are incompatible. 
A decree for restitution may be refused if 
the Court finds that the petition Is not pre¬ 
sented bona fide and that there is an ulte¬ 
rior motive other than the sincere desire for 
a resumption of cohabitation. A 1976 Delhi 
S21 (325, 326) : 1976 Rajdhani LR 487. 

(23) After marriage husband making cer- 
. tain gifts. In favour of wile — Wile alleg¬ 


ing that those gifts were made with a view 
to avoid wealth-tax — Held, that even if 
plea of husband were to be accepted that 
he made those gifts with a view to confer 
some right on his wife in his affairs that 
did not bring the case within Section 23 (1) 
(a). A 1968 Delhi 79 (81) (DB). 

(24) The word "otherwise” in S. 23 (1) 
must naturally and necessarily comprise a 
decree by consent and the court cannot, 
therefore, pass a consent decree unless it is 
itself satisfied that one or other of the 
grounds for granting the relief sought by the 
petitioner exists. (1977) 79 Bom LR 143 (147) 
•• A 1971 All 201 (204) : 1970 AU LJ 997 
(DB). 

(25) Annulment of marriage — Even if 
alleged ground exists “^t the time of mar¬ 
riage and continues till institution of pro¬ 
ceedings Court must consider its existence 
at the date of granting decree. (1967) 8 Guj 
LR 918 (928). 

(26) A marriage in which the parties can 
no more live together deserves to be dis¬ 
solved. But there is no provision in the Act. 
that a marriage which has broken down ir¬ 
retrievably should be dissolved. In the case 
on hand cruelty by the wife had been e'.- 
tablished. The marriage deserved to be dis¬ 
solved. A 1978 Raj 140 (154, 155) : 1978 Raj 
LW 363. 

(27) Decree of nullity on ground of im- 
potency of husband — Court cannot grant 
another opportunity to the husband to prove 
his capacity to consummate marriage. A 1977 
Punj 97 (98) : 78 Pun LR 972 : 1978 Hindu 
LR 788 (DB). 

(28) If the spouse is capable of giving con¬ 
sent and has gone through the marriage 
ceremony with consent, certain representa¬ 
tions though made during the stage of nego¬ 
tiations may be false, cannot provide 
ground to declare the marriage null and 
void. Marriage is not a simple civil contract 
but it is more than a civil contract, a sacra¬ 
ment and the courts should be reluctant to 
introduce any such changes which are not 
warranted either by English decisions or 
English legislation and which may create a 
scope for parties to obtain collusive decrees 
by making such allegations and when unde¬ 
fended to obtain decree for nullity. (1976) 78 
Bom LR 85 (98, 99) : 1976 Hindu LR 607. 

4. Absence of connivance or condonation 
— Sub-clause (b). 

(1) Fact that husband cohabited with wife 
even after knowledge that she had been 
guilty of cohabiting with another person 
would be sufficient to constitute condona¬ 
tion. A 1967 SC 581 (585) •• A 1958 Bom 264 
(267) (DB). 

fSee A 1973 Punj 271 (272, 273). (Neither 
decree for divorce under Section 23 (1) (b) 
nor for judicial separation under Section 10 
can be granted to husband who has know¬ 
ingly condoned acts of adultery on his wife's 
part.)! 

(2) Acts of adulterous Intercourse bv wife 
•— By mere efflux of time it cannot be 
said that husband condoned or connived at 
those acts. A 1964 AU 486 (488) : 1964 AH 
WR (HC) 363. 

[Reversed on another point in A 1967 SO 
581.1 
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(3) Matrimonial offence of adultery which 
had been condoned by wife could be revived 
by another kind of matrimonial offence such 
as cruelty. 1979 Hindu LR 570 (583) : 1980 
Mat LR 41 (DB) (Delhi). 

(4) Cruelty — Repetition after condona¬ 
tion — Court can take into account new 
acts as well as background and factum of 
impenitence — New acts need not be as 
serious as order one, but should be ones 
proving reversion of party at fault to its old 
ways reviving in mind of victim old appre¬ 
hensions of harm and injury. 1962 MPLJ 
617. 

(5) If there has been condonation of the 
alleged act of cruelty then the provision of 
S. 23 (2) will bar the grant of relief of judi¬ 
cial separation. But fresh acts or cruetly 
w 11 give a fresh cause of action for relief. 
1975 Cur LJ 360 : 1975 Hindu LR 44. 

(6) Resumption of cohabitation after de¬ 
sertion must be with intention of forgetting 
and remitting wrong on condition that 
spouse whose wrong is so condoned does not 
thenceforward commit any further matri¬ 
monial offence. If a further matrimonial of¬ 
fence is committed, condonation is cancelled 
and old cause of complaint is revived. A 
1970 Bom 341 (348) : 72 Bom LR 41 (DB). 

(7) If petition is filed by husb£ind for re¬ 
stitution of conjugal rights and wife resists 
it on ground of husband having first wife, 
principle of condonation has no application. 
A 1962 Punj 183 (185) : ILR (1962) 1 Punj 
764. 

(8) In every matrimonial cause founded 
on cruelty. Court has to be first satisfied 
that cruelty complained of has not been 
condoned In any manner. Then and then 
only Court can grant relief petitioning 
spouse prays it for. Mere forgiveness is not 
condonation to be condonation, It must com¬ 
pletely restore offending party and must be 
followed by cohabitation. (1969) 73 Cal WN 
502 (DB) •• A 1969 Guj 21 (23) : 10 Guj LR 
45. (Last acts of cruelty not established —• 
Petitioner cannot fall back on previous- in¬ 
stance of similar character.) 

[See 1982 Hindu LR 97 (101) (Punj) i 

1982 Marriage LJ 271 •• (1979) 47 Cut LT 

135 : 1980 Hindu LR 205 (213, 214). 

(9) Even though condonation Is not plead¬ 

ed as a defence bv the respondent it is 
Court’s duty, in view of the provisions of 
Section 23 (1) (b>, to find whether the 
cruelty was condoned by the appellant. A 
1975 SC 1534 (1545, 1546, 1549) : 1975 Hindu 
LR 111 •* ILR (1979) 1 Delhi 288 : 1979 
Hindu LR 474 (482) (DB). _ . 

[See (1971) 1 AP LJ 230 (239) (DB).1 

(10) In order to establish a plea of con¬ 
donation it is sufficient if the wife is re¬ 
ceived back Into the position of a wife m 
home. Thus where the petitioner acknow¬ 
ledges the birth of the children, informs the 
municipal authorities, writes to his parents- 
in-law to send sweets and continues the 
service of his clerk although he suspects of 
his behaviour his conduct amounts to con¬ 
donation of the conduct of his wile. (1971) 1 
APLJ 230 (239) (DB). 

(11) Wife treated with cruelty applying 
for divorce leaving husband ^ less than 


two months after marriage — No occasion 
for wife to condone months cruelty — No 
plea of condonation taken or evidence to 
that effect adduced — Wife could not be 
denied her prayer on plea of condonation. 
1981 Hindu LR 37 (40) : 1981 Marriage LJ 
343 (Punj & Har). 


5. Collusion ~ Sub-clanse (c). 

(1) Collusion means agreement or under¬ 
standing between parties, whereby Courtis 
made to believe in the existence or truth of 
the circumstances which to knowledge of 
parties are non-existent or false and the 
existence or truth of which is essential for 
grant of relief claimed in petition. A 1966 
Mys 1 (4) : (1965) 1 Mys LJ 329 (DB). 

(2) A consent decree for judicial separa¬ 

tion passed after consent Is not hit by Sec¬ 
tion 23 (1) (c) — To applv S. 23 (1) (c). 

Court must come to conclusion that peti¬ 
tioner and respondent presented and pro¬ 
secuted petition with consent. 1978 Rev LR 
149 (P & H). 

(3) Consent decree for restitution of con¬ 
jugal rights — Parties willing to make bona 
fide arrangement to make marriage a suc¬ 
cess —• No collusion. (1970) 72 Pun LR 470 
( 472 ). 

Petition for dissolution of marriage 
resulting in consent decree for judicial sepa¬ 
ration — Decree was In violation of Sec¬ 
tion 23 (1) and therefore without jurisdic¬ 
tion — Divorce could not be granted later 
on, on ground that there was no resumption 
of cohabitation — Consent of parties did 
not confer jurisdiction on Court to pass 
decree — Cto contrary it amounted to col¬ 
lusion which the legislature wanted to pre¬ 
vent A 1971 AU 201 (204) : 1970 AU LJ 097 
(DB). 


(5) Contduslveness of proof of judgment 
In ceiling proceedings — Judgment and de¬ 
cree of divorce between tenure holder and 
wife — It is open to third parties to 
show that judgment is not binding under 
S. 44 of Evidence Act — Question of col¬ 
lusion does not stand decided under S. 23 
( 1 ) (c) of Hindu Marriage Act — Expression 
"collusion” in S. 23 (1) (c) of Hindu Mar¬ 
riage Act — Expression has same meanmg 
as under S. 44 of Evidence Act — Ex parte 
nature of decree is relevant consideration 
tor deciding whether decree Is coUxisive or 
not 1980 XJPLT (NOC) 181. 

(8) In divorce proceedings, among other 
thln^, the Court must satisfy itself that the 
petition is not presented or prosecuted In 
collusion with the respondent. It is appror 
prlate that the Court granting a decree for 
divorce must make a brief reference to the 
circumstances, on which it believes that the 
petition is not Inspired by collusion to- 
tween the i^arties. ILR (1973) Mys 584 (586). 

(7) When the only ground, on which the 
plaintiff could have got the decree for 
divorce set aside, is one of collusion and 
that ground is made unavailable to her be¬ 
cause collusion was impossible without htf 
Bffiistance, she cannot later on approach the 
Court and seek to be relieved of the 
sequence of her own fraud. ILR (1973) Mys 
584 (586). 

(8) Application for judicial separation — 
Husband not contesting —• Decree on basis 
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ol statement of the wife — Not legal hi 
of Section 23 (1) (c). 1971 Curr LJ 778 (779). 

6. Unnecessary or improper delay — Sub- 

clause (d). 

(1) Plea that relief should be refused w 
ground of undue delay in coming to Court, 
cannot be entertained for first time in 
Letters Patent appeal when it was not rais¬ 
ed in trial Court and in appeal to High 
Court. A 1964 Mad 237 (238) ; (1964) 2 Mad 

LJ 334 (DB). _ 

(2) Delay in itself is not fatal to the pro¬ 
ceedings under the Hindu Marriage Act if 
any reasonable explanation is given. The 
question of delay is to be determined ac¬ 
cording to the nature of allegations and re¬ 
lief sought. A 1981 Him Pra 63 (64) : 1981 

Sim LC 216. , . 

(3) A finding on delay is essential m a 
proceeding under the Act. 1979 Marr LJ 
448 : 1979 Hindu LR 29 (30) (Punj & Har). 

(4) Application by husband for resutu- 
tion of conjugal rights — Application filed 
long after wife had left petitioner and had 
even obtained order for maintenance iJhder 
S. 488. Criminal P. C. — Application held 
liable to be dismissed under S. 23 on ground 
of delay. A 1962 Punj 195 (196). 

(5) The Court should approach the Ques¬ 
tion guided by humanitarian principle. The 
delay even when it raises the presumption 
of acquiescence is liable to explanation. Au 
opportunity should be given to the party to 
explain the delay. Where the wife had no 
such opportunity, the opposite party not 
having raised the contention of delay m the 
trial Court and not having pressed the ques¬ 
tion in the first aPPeJlaje Coi^ she cannot 
be unsuited. A 1976 Mad 179 (182) . (1976) 1 
Mad LJ 85. 

(6) Delay in institution of proceeding — 
Before filing petition for restitution of con- 
lUgal rights against husband, wife attempt¬ 
ing for amicable settlement — Husband not 
showing any inclination to accept petitioner 
as wife — Delay held to be not unnecessa^ 
and improper. 1975 WLN (UC) 456 (^59) 

A 1980 Raj 35 (40) : 1980 Hindu ^ 194 
(See 1981 Hindu LR 150 (156) (Punj).! 

(7) Petitioner filing petition under S. 9 
after three years when the parties separated 

_ Cogent explanation given that he was 

engaged in criminal litigation with repon- 
dent and wanted to see result thereof be¬ 
fore initiaUng the proceeding— Delay c^- 
doned. 1979 Marr LJ 229 (P & H) : 1979 
Hindu LR 105 ( 106 ). 

(8) Unnecessary or improper delay is a 
bar to relief even to a case of divorce claim¬ 
ed under S. 13 (2) (i). In such a case Court 
may consider (1) date of actual and con¬ 
structive knowledge by wife petitioner of 
her right to claim divorce and extent of 
delay in instituting complaint after such 
knowledge and (2) presence or absence of 
any sufficient or reasonable explanation for 
delay referred to in No. (1). A 1963 Raj 178 
(180, 183) : 1963 Raj LW 390. 

(9) When dealing with question of delay 
one should not be oblivious of backgroxmd 
and tradition of Hindu Society and instinc¬ 
tive reluctance amongst women to come to 


Court and seek redress of their grievances 
against husband. A 1967 Punj 152 (154). 

(Petition by wife under S. 12 (1) (a) — De¬ 
lay in filing petition because of considera¬ 
tion of her parents and other family mem¬ 
bers — No culpable delay.) •• A 1968 Delhi 
79 (83) (pB). (Conditions of society in which 
parties lived and traditions of families to 
which they belong cannot be ignored.) ** A 

1968 Delhi 260 (263. 264) : (1968) 70 Pun (D) 

179. (Petition under S. 13 (2) attracts limita¬ 
tion under S. 23 (1) (d) only and not that 

under S. 23 (1) (b).) 

(10) The right of divorce presumably 
under the Act being obviously against the 
ancient tradition of Hindu society is requir¬ 
ed to be exercised within circumscribed 
limits. One of such limit is the promptitude’ 
expected from the husband or the wife to 
seek redress from the Court without un¬ 
necessary and improper delay. If they have 
not done so, the relief of divorce must not 
be readily granted. ILR (1975) Him Pra 409 
(411). 

(11) Delay means one for which some 
blame can be attached to party guilty of 
delay — Petition for divorce by wife — Evi¬ 
dence showing her utter helplessness — 
Held sufficient to explain delay. A 1966 Mys 
178 (188) ; (1965) 2 Law Rep 67 (DB). 

(12) In order to disentitle petitioner to 
relief on ground of delay it has to be shown 
that delay was both unnecessary and im¬ 
proper — Conduct of parties must be taken 
into account to see if delay was really culp¬ 
able. A 1970 Madh Pra 36 (38) : 1969 MPLJ 
361 (DB) *• A 1970 Cal 266 (274) (DB) A 

1969 Pat 27 (27). •• (1979) 2 Mad LJ 273 : 

1980 Hindu LR 226 (229, 230) ** 1979 

Marriage LJ 25 ; 1979 Hindu LR 313 (315) 
(Punj & Har). 

(13) It is true that delay had to be ex¬ 
plained by the petitioner before he could be 
granted relief. The onus of proving that 
delay is inexcusable is on the respondent to 
the petition who seeks to get it dismissed. 
In cases where the respondent is ex parte 
the Court may itself take the objection in 
obvious cases. A 1977 Delhi 24 (28) : 1677 
Mat LR 16. 

(14) Period preceding the coming into 
force of the Act cannot be taken into con¬ 
sideration in dealing with the question of 
delay in presenting petition under S. 12. A 
1968 Delhi 79 (83) (DB). 

(15) Before unsuiting an applicant under 
S. 13 of the Act on the ground of delay 
Court has to ascertain what exactly the 
delay was due to and where it is the result 
of several causes, what is the predominant 
one. 1966 MPLJ 793 (794) (DB). 

[See (1981) 19 Del LT 400 (405) : 1981 

Marriage LJ 366. (Even though condonation 
is not pleaded as a defence it is Court’s duty 
in view of provisions of S. 23 (1) (b) to find 
whether the cruelty was condoned.)! 

(16) The Court is not a place where the 
spouses could come at their own leisure for 
relief. If the delay has been explained, the 
Court should consider the explanation and 
then decide whetter the delay is a bar for 
granting a decree. A 1981 AP 269 (271) ; 
(1981) 1 Andh LT 510 (514). 
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(17) Where the wife immediately after 
attaining the age of 18 years i. e. after be¬ 
coming major filed the petition for dis¬ 
solution of marriage, there would be no 
question of unnecessary or improper delay 
in instituting the proceedings. A 1981 Andh 
Pra 74 (77) : (1981) 1 Andh LT 36 (DB). 

(18) Delay in instituting application for 
restitution — Husband applying after lapse 
of ten years after wife attaining puberty — 
Held, there was unnecessary and improper 
delay in applying — Application dismissed. 
(1976) 1 APLJ 207 (216) : (1976) 2 Andh WR 
45 (DB) •• 1980 Hindu LR 344 (347) (P & H) 
•• 1975 Hindu LR 446 (Punj) (448). 

(19) Petition under S. 11 — Unnecessary 
or improper delay in presenting — Petition 
not liable to be dismissed. A 1980 All 174 
(176, 177) : 1981 Mat LR 47. 

(20) Where the husband first came to 
know that the wife had committed adultery 
4 or 5 years prior to the filing of the peti¬ 
tion the decree for divorce could be refused 
on the sole ground of unnecessary and im¬ 
proper delay in instituting the proceedings. 
A 1972 Mys 234 (236) : (1972) 1 Mys LJ 251 
(DB) *• A 1975 Raj 8 (11. 12) : 1974 Raj LW 
291. 

(21) Petition for divorce — Wife living in 
adultery — Husband gave chance to wife to 
get over her misconduct but she did not 
avail of that and he was compelled to file 
petition — Delay of three and half years 
was sufficiently explained. A 1980 Cal 370 
(372) : (1980) 2 Cal LJ 82.* 

(22) Petition for dissolution of marriage 
by husband filed after 7 years of the de¬ 
cree for conjugal rights. Criminal litigation 
filed by wife’s father concluded only a year 
before filing of the petition. Husband was 
under constant pressure of litigation. Relief 
cannot be refused on the ground of impro¬ 
per delay. 1981 Hindu LR 554 (556) : 1982 
Mat LR 80 (Punj). 

(23) Wife taken by her father from 
matrimonial home for her treatment of 
mental ailment in April 1969, Relations be¬ 
tween her and husband were cordial. Wife 
did not recover. Husband’s petition for 
divorce filed in 1976 was not hit by un¬ 
necessary or improper delay. 1981 Hindu LR 
157 (161) (Punj). 

(24) Petition for dissolution of marriage 
by wife under S. 13 (2) (i) — Unnecessary 
or improper delay in filing petition — Dis¬ 
solution refused. A 1975 Mad 211 (212, 213) J 
(1975) 1 Mad LJ 228 (DB) •* 1981 Hindu 
LR 50 (59) : 1980 Marriage LJ 349 (Punj) •• 
ILR (1976) Kant 1133 (1135) •• A 1975 Punj 
225 (228) : 77 Pun LR 135. 

(25) Section 23 does not intend to free the 
hands of the Court from the fetters of one 
year's limitation which S. 12 (2) (b) (ii) im¬ 
poses in giving relief by having the marriage 
declared a nullity by a decree on the ground 
given in S. 12 (1) (d). A 1976 Cal 156 <159) 3 
(1976) 3 Cal HC (N) 119 (DB). 

(26) ’A’ marrying 'B’ in 1957 — 'A' filing, 
in 1974, a petition to declare marriage with 
'B’ a nullity — 'B’ dying 11 years ago — 
First wife of 'B’ dying in 1958 — Finding 
by Courts that marriage was bigamous 


Dismissal on ground of delay unwarranted 
— Mere passage of time or its length ^one 
cannot be a decisive factor in every case. 
(1979) 2 Mad LJ 273 : 1980 Hindu LR 228 
(229). 

(27) Petition for separation by husband — 
Wife alleged to have deserted him since 
1954 — Petition filed in 1967 without ex¬ 
plaining delay — Spouses living apart 
throughout for 21 years — Held, Court was 
helpless to grant any remedy. See Ibid, 
S. 10. A 1976 Delhi 141 (144) : 1975 Rajdhani 
LR 514. 

7. Absence of legal bar — Sub-clause (c). 

(1) The grant of alimony itself being a 

consequence or one of the consequences of 
a decree, question whether any of the cir¬ 
cumstances mentioned in S. 23 would 
operate as a bar would already have been 
considered by Court before passing decree 
and need not be considered at the time of 
granting alimony. A 1966 Mys 178 (184) : 

(1965) 2 Law Rep 67 (DB). 

(2) Cases in which enforcement of law 
may conceivably result in unhappiness of 
either or both parties cannot be helped, if 
law does not provide relief — Annulment of 
marriage on humanitarian grounds — Plea 
for avoidance of domestic infelicity — Can¬ 
not be allowed. A 1963 Punj 449 (457) : 65 
Pun LR 1029. 

(3) Mere refusal of matrimonial bed by 
wife is no desertion, nor is it desertion to 
neglect opportunity of consorting with the 
husband. A 1961 Punj 181 (183) : ILR (1960) 
1 Punj 579. 

(4) Where wife has filed suit for restitu¬ 
tion of conjugal rights instead of applica¬ 
tion. decree in proceedings is not nullity. A 
1964 Mad 237 (238) : (1964) 2 Mad LJ 334 

(9) Dismissal for default of proceedings 
under the Act — Application of Rules 8 and 
9 of Order 9, Civil P. C. — Not repugnant 
to S. 23. A 1966 Mys 1 (4) : (1965) 1 Mys LJ 
329 (DB). 

8. Reconciliation — Duty of Court 

(1) Court functioning under the Act 
must endeavour to bring about a reconcilia¬ 
tion between the parties. But mere fact that 
Court makes no reference to S. 23 in the 
order does not imply that Court was un¬ 
mindful of this duty. In restitution of con¬ 
jugal rights proceedings, reconciliation is 
achieved only by granting restitution of 
conjugal rights. It is where relief of judi¬ 
cial separation or divorce is asked for that 
Court should try to avoid granting of relief 
and see if it is possible to bring about re¬ 
conciliation between parties. A 1966 Andh 
Pra 73 (76) : (1965) 1 Andh LT 276 (DB). 

rsee 1980 Rajdhani LR 666 (675) : 1980 
Marr LJ 445.] 

fSee however 1962 MPC 138 : 1962 Jab LJ 
442 : 1962 MPLJ 617. (If there is prlma 
facie case of physical cruelty, Ck)urt in its 
anxiety to promote enforced reconciliation, 
should not decree restitution of conjug^ 
rights, to act otherwise is in effect, though 
unintentionally, to encourage offending 
spouse to practise cruelty.)] 

(2) It is fundamental tJtat reconciliation 
of a ruptured marriage is the first essay of 
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the Judge, aided bv counsel in this noble 
adventure. Court and counsel owe a duty to 
society to strain to the utmost to repair the 
snapped relations between the parties. This 
task becomes more insistent when an inno¬ 
cent offspring of the wedding struggles in 
between the disputed parents. 1979 UJ (SC) 
722 (722) : 1980 Hindu LR 290. 

(3) Trial Court to make endeavour to 
bring about reconciliation '— Failure does 
not affect its jurisdiction to try case — En¬ 
deavour can be made by appellate Court 
also. A 1963 Mys 3 (4, 5) : 40 Mys LJ 411 
(DB). 

[See A 1981 J & K 9 (10) : 1980 Marriage 
LJ 401. (Court should try first for reconcilia¬ 
tion — Without it order directing husband 
to file his objections is illegal.) *• 1973 (1) 
Andh WR 158 (166) (DB). (Wherever it is 

possible to do so, consistently with the 
nature and circumstances of the case, the 
Court has to comply with the provisions of 
the sub-section (2) to S. 23. They are manda¬ 
tory. The District Court as well as the ap¬ 
pellate Court has to observe the procedure 
prescribed in the sub-section.).] 

(4) Duty of Court — The section casts a 
duty upon the court to bring about a recon¬ 
ciliation before it grants relief under the 
Act Where the Court does not grant a re¬ 
lief of divorce or judicial separation under 
the Act but dismisses the application for it, 
the section is not attracted. In such a case 
an appellate Court is not bound to do it. A 
1972 All 52 (55) : 1971 All WR (HC) 567. 

(5) Divorce case — Reconciliation between 
parties — Attempt by Court — Need not be 
at a stage short of pronouncement of judg¬ 
ment — Can be at earlier stage — Choice 
when to make effort — Within discretion of 
Courts. A 1980 Punj 220 (221. 222) : 1980 
Marriage LJ 296. 

(6) The effort at reconciliation is to be 
made by the Court right from the start of 
the case and not only after the closure of 
the final hearing of the case and before the 
court proceeds to grant relief under the 
Act. A 1973 All 203 (204) ; 1972 All WR (HC) 
755. 

fSee A 1975 Raj 134 (135) : 1974 Raj LW 
418.1 

(7) Proceedings for restitution of con¬ 
jugal rights agaimt wife — Husband form¬ 
ing impression that Subordinate Judge tried 
to persuade him to submit to humiliation at 
hands of wife — Case would be transferred 
to District Judge. (1964) 66 Pun LR 820. 

(8) Court has duty to try to bring about 
reconciliation in every case — Cases where 
estrangement appears to be acute are no ex¬ 
ception — Wife’s lawyer, representing that 
his client is not at all agreeable to reconci¬ 
liation —' Court expressing helplessness 
without taking steps to procure her pre¬ 
sence in Court In the manner indicated by 
her and on mere consideration of allega¬ 
tions of parties — Trial Court, held, to have 
failed in complying with requirements of 
law. A 1967 Pat 269 (270) •• 1978 CH LJ 
1192 (1192) (Guj) •• (1977) 3 URC (Bom) 
103 (106). (The Roznama of the trial Court 
should i^ow what the Court did In dis¬ 


charging its duty under S. 23 (2), to bring 
atout a reconciliation between the husband 
and the wife.) •* 1977 Hindu LR 406 (408): 
(1977) 1 liant LJ 318 (DB) •• A 1975 All 337 
(340) : (1975) 1 AU LR 313 •• A 1973 All 203 
(204) : 1972 All WR (HC) 755 •• A 1972 
Orissa 163 (165, 166, 167) : ILR (1971) Cut 
1447. 

(9) An endeavour at reconciliation is 
possible only when both the parties appear 
in person — Hence failure to direct the 
party to appear in person or to obtain 
personal affidavit as to why it considers re¬ 
conciliation is out of question would be a 
failure on the part of the court to perform 
its duty. A 1973 AU 203 (204) : 1972 AU WR 
(HC) 755. 

(10) A decree for dissolution of marriage 
passed in a suit filed on the ground that 
the other spouse failed to obey the decree 
for restitution of conjugal rights could not 
be said to be Uiegal only because the court 
did not make any endeavour to bring about 
a reconciliation between the parties. A 1979 
All 285 (286) : 1979 Mat LR 355 •* A 1972 
Pat 392 (393) ; 1972 Pat LJR 582 (DB). 

(11) In matrimonial suits uncalled for en¬ 
quiries or unnecessary investigations ought 
to be scrupulously avoided because an un¬ 
necessary finding may come to stand in the 
way of reconciliation or rapprochement 
that may be effected or hoped for. A 1976 
Cal 156 (159) ; (1976) 3 Cal HC (N) 119 (DB). 

(12) Remedy of restitution of conjugal 
rights — A relic of English Ecclesiatical law 
— Not a method of reconciliation but a 
road to divorce — Abolition suggested for 
betterment of law as well as matrimony. 
1980 Rajdhani LR 666 : 1980 Marriage LJ 
445. 

(13) The philosophy of justice in the 
matrimonial jurisdiction behoves the court 
to strive to restore conjugal harmony. A 
Judge should, actively stimulate a raproche- 
ment process without involvement in any 
specific proposal, in the spirit of S. 23 (2). 
(1971) KLT 663 : ILR (1971) 2 Ker 338 
(341). 

(14) Parties married for last twenty years 
never lived together for more than two 
years and for the rest have been pursuing 
litigation. Marriage completely proved to be 
a failure with no chance of reconciliation. 
It would be more humane to dissolve their 
marriage by a decree of divorce and make 
them free to live their own lives. 1980 Hindu 
LR 47 (49) (Punj). 

9. Attempt for reconciliation — Adjourn¬ 
ment (Sub-section 3). 

(1) As per S. 23 (3) it is open to the 
Court while disposing of a proceeding under 
the Act to have due regard to the recon¬ 
ciliation proceedings and the conduct of 
parties therein. A 1979 Madh Pra 15 (17) ; 

1979 Hindu LR 644 (DB). 

(2) Reconciliation proceedings — O. 32-A, 
R. 1 (4) C. P. C. not applicable to the pro¬ 
ceedings in view of O. 32-A (1) (3) for se¬ 
curing assistance of person professionally 
engaged in promoting welfare of the family. 

1980 Hindu LR 70 <76) : 1980 Marriage LS 
386 (Delhi). 

(3) A matrimonial imbroglio — Recon¬ 
ciliation — Court’s duty — Every possible 
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^[23A. Relief for respondent in divorce and other proceedings.— In any 
proceeding for divorce or judicial separation or restitution of conjugal rights, 
the respondent may not only oppose the relief sought on the ground of pe¬ 
titioner’s adultery, cruelty or desertion, but also make a counter-claim for 
any relief under this Act on that ground; and if the petitioner’s adultery, 
cruelty or desertion is proved, the court may give to the respondent any 
relief under this Act to which he or she would have been entitled if he or 
she had presented a petition seeking such relief on that ground.] 

[a] Inserted by Marriage Laws (Amendment) Act, 1976 (68 of 1976), S. 17 (27-5- 
1976). 

OBJECTS AND REASONS 


Cia\ise 17.— This clause seeks to insert 
new Section 23A with a view to avoid 
multiplicity of proceedings. It is proposed 
that where a proceeding is initiate by a 
j)arly on the ground of adultery, cruelty or 


Section 23 — Note 9 (contd.) 
cfTort to restore the conjugal home and 
bring back harmony between husband and 
wife should be attempted — Court advised 
the parties to live together in a separate 
residence for a month and on a trial advised 
the parents or grandparents of both spouses 
not to visit them — A retired High Court 
Judge and the employer of husband were 
requested to assist them in reconciliation —• 
Case was adjourned for a period of a 
month and parties were directed to report 
after one month. 1981 (Supp) SCC 71 (72). 

10. Divorce decree >— Free copy. 

(1) Free copy of decree not supplied as 
prescribed under S. 23 (4) — No sufficient 
cause for condonation of delay. See Limita¬ 
tion Act (1963), S. 5. A 1978 Punj 209 (210, 
211) : 1978 Marr LJ 6 (DB).. 

Section 23*A 

(1) Husband’s appeal against dismissal of 
his petition pending on the date of coming in¬ 
to force of Act 68 of 1976 — Respondent- 
wife was allowed to amend her pleading 
by seeking relief of divorce on ground of 
cruelty and desertion by virtue of S. 39 (2) 
of Act 68 of 1976 and was held entitled to 
decree of divorce on proof of those grounds. 
A 1980 Kant 8 (14) : (1980) 1 Kant LJ 101 ** 
1981 UPLT (NOC) 185 (All) *• 1979 Hindu 
LR 311 (311) (Punj). 

(2) Petition by husband for divorce under 
S. 13 on ground that the child bom during 
wedlock was illegitimate—Failure of hus¬ 
band to prove that parties had no acce® 
to each other at any time when the chud 
could have been begotten — Petition d^- 
missed — Counter-claim of respondent-wife 
for restitution of conjugal rights allowed, 
under S. 23-A. A 1980 (NOC) 136 (AU). 

(3) Though under S. 23-A of the Act, the 

wife has option to lodge counter-claim and 
press for judicial separation on ground of 
desertion, the fact ttiat she did not lodge 
the counter-claim would not disable her 
from resisting husband’s petition for restitu¬ 
tion of conjugal right on ground of deser¬ 
tion. A 1981 AP 123 (124) : (1981) 1 Andh 

LT 68 (DB). 


desertion, the respondent may not only op¬ 
pose the relief sought but may also make a 
counter-claim for any relief under the Act 
on that ground.—S.O.R. (68 of 1976). 


(4) Relief which can be coxmter-claimed 
under S. 23-A is not limited for either 
divorce or judicial separation or for restitu¬ 
tion of conjugal rights only. Respondent can 
counter-claim for any relief under the Act 
on ground of petitioner’s adultery, cruelty 
or desertion. Thus, where a petition for 
restitution of conjugal rights was filed by 
the husband, and the wife alleging cruelty 
by husband counter-claimed permanent 
alimony for herself and her minor child, 
the claim made by respondent-wife fell 
under S. 25 of the Act, since the husband’s 
cruelty was proved the counter-claim 
made by wife had to be allowed. (1982) 2 
Kant LJ 41 (42). 

(5) In a proceeding for divorce. Judicial 
separation or restitution of conjugal rights 
once a counter-claim is made under S. 23-A 
by the respondent, the petitioner cannot be 
allowed to withdraw the main petition as 
It will seriously affect the counter-data 
made by the respondent. (1982) 2 Kant I-J 
41 (42). 

(6) In order to counter claim any rell^ 
under S. 23-A on ground of desertion it is 
not necessary unlike S. 13 that desertion 
should continue for any specified period and 
the respondent can counter-claim any relief 
If desertion as required under S. 9 is estab¬ 
lished by the respondent. 1981 Raidhani LR 
65 (58) : 1981 Mat LR 1 (Delhi). 

(7) The purpose of the S. 23-A is to save 
time wWch would otherwise be spent in 
separate litigation. However, it is only ap- 
licable in those matrimonial cases where the 
petitioners adultery, cruelty or desertion 
Is in issue. But the plea can be raised in 
any proceeding whether they be for 
divorce, judicial separation or restitution of 
conjuged rights on any of the permitted 
groimds. 1981 Rajdhani LR 55 (56) (Delhi). 

(8) Where in an appeal filed by wife 
against the dismissal of her petition for 
restitution of conjugal rights, no emmter- 
claim was made by the respondent-husband 
for dissolution of marriage on ground M 
desertion in the trial Court and the Pl®® 
desertion was not proved in the appellate 
Court, the application of husband under 
S. 23-A for leave to make co^ter-claim 
could not be allowed. (1982) 1 Cal LJ 318 
(326). 
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24. Maintenance pendente lite and expenses of proceedings.— Where m 
any proceeding under this Act it appears to the Court that either the wile 
or the husband, as the case may be, has no independent mcome sufficient f^ 
her or his support and the necessary expenses of the proceeding, it may, 
the application of the wife or the husband, order the respondent to pay to 
the petitioner the expenses of the proceeding, and monthly during the pm 
ceedLg such sum as, having regard to the peUtioner’s o^ mcome and the 
inpoTTiP nf the resDondent* it may seem to the court to be reasonable, 

[Cf. Pars! Marriage and Divorce Act; 1936, Section 39, Divorce Act, 1869, ec- 

tion 36. Special Marriage Act, 1954. Section 36; Matrimomal 

Property Act 1970 (1970 C. 45), Section 1 (1-1-1971) (U. K.) J. and K. H 

Marriage Act, 4 of 1980, S. 30.] 

OBJECTS AND REASONS 

c 94 anA 9*5- “either the wife or band has no Independent 

h,. SLri” “ "In thit ciause as weU as wife Is possessed of means, she shall be as 

in either case, that is to say, where the hus-__ 


ex- 


SECTION 24 — SYNOPSIS 

1. Maintenance pendente lite and 

penses of proceedings. 

2. Duty and powers of Court. 

3. Quantum of maintenance. 

4 . Meaning of ‘petitioner* and respon¬ 

dent*. 

5. Revision. 

1. Maintenance pendente lite and expenses 

of proceedings. 

(1) The reason for enacting the provisions 
In S. 24 is obviously that a wife or bi^^and 
who has no independent income ^®cient 
for her or his support or enough to meet tne 

necessary expenses of 
not be handicapped. A 1959 

1. a S Bom 466 < 466 ) (DB)- 1982 AU 
Civ J 169 (171) : 1982 All LJ 640 * 1978 

Hindu LB 85 (86) (Puni) A 1977 Delhi 

176 (177). 

(lA) Where either the wife or the hus¬ 
band makes an application claumng 
tenance pendente lite and ^®rein 
maintenance pendente hte for the chili 
maintenance can be granted 
also. 1982 East LR 437 (440) (Onssa). (A 
1907 Orissa 163 held per incunam.) 

(2) The benefit of S. 24 is of no avaU if 
both parties to the Pro^eedtog m 

are Indigent or affluent. (1981) 1 An^ LT 
215 (220) •• (1978) 80 Pim LR 744 (745). 

(3) Proceeding under S. 10 pending -- 
Maintenance pendente lite and expenses of 
proceeding claimed — Wife not having m- 
dependent income — H^band s 
potential sound - Wife, held, was entitled 
to maintenance and also expenses. A l97a 
Him Pra 18 (19) : 1975 Hindu LR 489. 

(4) Independent income — Meaning — 
Person working with father’s fej™ 
Could not escape from the , hability lor 
maintenance pendente lite. A 

1980 Marriage LJ 367 (DB) •• 1981 Hindu 
LR 100 (101) (Punj). 

(5) Capacity of the other pa^ to Mrn 
cannot be taken Into consideration — It w 
only the factual earning of the opposite 


party on the basis of which relief u/s. 24 
can be granted. 1981 Hindu LR 416 (417) : 
1982 Marriage LJ 24 (Punj). 

(6) Maintenance pendente Ute and ex¬ 
penses of proceedings — Application -- 
Onus of proof is on applicant to show that 
he/she had no independent income. 197b 
Hindu LR 93 (95) (Puni). 

(7) Word "Maintenance” means aoy 
amount which may be sufficient for sub¬ 
sistence and reasonable living of party con¬ 
cerned — Once this amount is granted on 
wife’s application, under S. 24 and 
tinue to be available, it cannot be granted 
to her again on second application u/s. 24. 

1979 Marr LJ 538 ; 1979 Hindu LR 305 (306) 
(Punj). 

(8) The following reasons are not suffi¬ 
cient to deprive the applicant of pendente 
lite maintenance and the expenses of the 
proceedings, (a) that the wife refused to 
live with the husband where even on the 
allegations of the husband the refusal is due 
to the incapacity of the wife for sexual act 
and her abhorrence of it on account of some 
physical or psychological defect; (b) that 
attempts at reconciliation failed where the 
failure cannot be ascribed to the wife but 
was due to the unwillingness of the husband 
to keep her because of her incapacity to 
consummate the marriage; <c) that the wife 
did not take any steps to claim maintenance 
before the husband’s petition for divorce; or 
(d) that her father is supporting the wife. 
A 1958 Raj 322 (323, 324) •* A 196() Andh 
Pra 30 (32). (Overruled on another point m 
A 1967 AP 323 (FB).) (Mere refusal of wire 
to live with husband is no ground to re¬ 
fuse relief to her.) ** A 1980 All 130 (131) ; 

1980 Mat LR 217. (A 1979 AU 29 (31). 

Doubted) •• (1982) 1 Div Mat C 207 (210) 

(Delhi). . ,, 

(9) Application for interim maintenance 

and litigation expenses — Respondent s 
allegations that she was possessed of cash 
and that she was employed as a teacher 
denied — Order granting interim mainte¬ 
nance and litigation expenses, affirmed. 1978 
Hindu LR 567 (568) (Punj) •* A 1982 AU 194 
(197) ; 1982 All WC 163. 


**A” In the cltattons stands for AIR 
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(10) Merely because of a potential capa- 
City to earn something the Court cannot re- 
fuse to grant maintenance — Further. S. 24 
does not envisage substitution of customary 
ornaments for income nor can Court refuse 
to make a grant merely because wife can 
pull on for some time by selling ornaments. 
A 1970 Madh Pra 14 (15) ; 1969 MPLJ 565. 

(11) Under S. 24 only the wife or husband 
as the case may be, is entitled to pendente 
hte maintenance — Daughter cannot be 
granted pendente lite maintenance. A 1967 
Orissa 163 (164) : ILR (1967) Cut 439 •• A 
1981 J & K 5 (6) : 1980 Kash LJ 219. (Over¬ 
ruled on another point in A 1982 J & K 98 

(FB).) •• A 1972 Pat 80 (81) : 1971 BLJR 
1008. 

fSee also A 1982 Bom 15 (17) : (1982) 1 

Div Mat C 97. (Maintenance pendenate lite 
-- Cannot be granted to adult children un- 
oer S. 24.)1 

(But see A 1982 AP 100 (104) : (1982) 1 

APLJ (HC) 113 (DB) •• A 1981 Kant 115 
(117) (DB). (1977 HLR 550 : (1977) 2 Kant 
LJ 29. impliedly Overruled.) •• 1978 Hindu 
LR 586 : 1978 Marriage LJ 97 (99) (Punj) 
•* A 1976 Kant 215 (217) : (1976) 2 Kant LJ 
24. (When a wife claims maintenance and 
she has children to support any interim 
maintenance to wife alone is meaningless 
if it does not provide for the maintenance 
of children also.) •• 1976 WLN (UC) 529 
(530) (Raj) •• (1974) 2 Andh WR 359 (360) 
(DB). (A 1967 Orissa 163, Dissented from.) 

(1974) 76 Pun LR (D) 33 : 1974 Raidhani 
LR 180 (183). (A 1967 Orissa 168 : 1971 PLJR 
1008, Dissented from.) •• A 1974 Raj 93 (94. 
95. 96) : 1974 Raj LW (56). 

(12) The mere fact of the husband ulti- 

matelv withdrawing his main petition for 
divorce does not absolve him of his liability 
to the wife to pay her the amount of main¬ 
tenance pendente lite ordered under S. 24. 
which has accrued due till the date of dis¬ 
missal of the main petition. (1966) 68 Pun 
LR 121 (124) •• (1969) 1 Mad LJ 328 •* 

(1965) 67 Punj LR 485, (Order under S. 24 
can be enforced under S. 28 notwithstand¬ 
ing withdrawal of main petition.) 

(13) Suit for judicial separation under 
S. 10 — In appeal against order under S. 24 
appellate court raising rate of maintenance 
and litigation expenses — Revision against 
that order does not become infructuous in 
view of dismissal of suit, because wife 
could execute the order for amounts ac¬ 
crued due and remained unpaid. 1980 All 
WC 253 (254). 

(14) Under S. 24 Court has power to grant 

Interim maintenance for duration of pro¬ 
ceedings. Maintenance should be granted to 
wife not from date of application for same 
but from date when notice of main petition 
by husband was served on her. A 1964 Mys 
38 (39) : (1963) 1 Mys LJ 180 *• 1982 Ker LT 
417 (424) •• (1970) 74 Cal WN 691 (693). 

(Delay in making application by itself is 
not valid ground to refuse maintenance to 
be paid from date of service of notice of 
original proceedings.) •• (1970) 72 Pun LB 
878 (881) •* A 1959 Cal 455 (457) (DB) •• 
(1964) 68 Cal WN 316. 

rsee however A 1982 AP 100 (105. 106) i 
(1982) 1 APLJ (HC) 113 (DB). (Interim 


maintenance under — Cannot be granted 

petition.) (A 

(Pt. B), Dissented from.)] 

[But see A 1982 J & K 98 (103, 104) : 1982 
Srinagar LJ 230. (Maintenance pendente 
~ Proceedings in terms of S. 30 — 
Starting point — They start when plaint is 
Died m mam case and not when issues are 
framed — Section is for benefit of Indigent 

lecide the time for which 

therefore normally the date from 
^”'^**^tenance is payable — A 1978 
J & K 25 & A 1981 J & K 5 (Pt. B) Over- 

455 (Pt. B) and A 1964 
Mys 38 (Pt. C)„ Dissented from.)] 

(15) The Court can, make direction for 
arrears of maintenance from the date wife 
contested the proceedings up to the date of 
order under S. 24 and not only from the 

Cur LJ 519 : ILR 

(1973) 2 Punj 40. 

(16) The words "during the proceedings" 
under S. 24 of the Hindu Marriage Act are 
of great significance. This term would cover 
the proceedings from the start till the end 
or at least from the date of the application 
is made till the termination of proceedings 
in the Court. 1978 Mat LR 117 : 1978 Marr 
LJ 38 (Punj), 

(17) The spouse in whose favour an order 
under Section 24 has been made, can ex¬ 
ecute that order through Court only to the 
extent of the amount which became pay¬ 
able to the applicant within 3 years from his 
application for execution. (1966) 68 Pun LR 
121 (124). 

(18) An order staying further proceedings 
in a divorce petition does not automatically 
stay the operation of the direction under 
S. 24 for payment of maintenance pendente 
lite as the suit remains pending even dur¬ 
ing the time It remains adjourned sine die, 
(1966) 68 Pun LR 121 (124). 

(19) When operation of an interlocutory 
order under S. 24, is stayed under O. 41, 
R. 5 (1) or (2). Civil P. C. the order is 
deemed to have remained in force during 
the period of stay if the appeal against it is 
dismissed In the absence of any specific 
direction to the contrary given by the ap¬ 
pellate Court. (1966) 68 Pun LR 121 (124). 

(20) In a husband's application for resti¬ 
tution of conjugal rights the wife applied 
for stay of proceedings on the ground that 
the husband was in contempt as he had not 
complied with the order of the Court for 
payment of maintenance and expenses of 
proceedings to her. It was held that in view 
of a prior order of the Court,-on a similar 
application by the wife, simply ordering ex¬ 
ecution of the order of payment of main¬ 
tenance and expenses, the Court should ^ 
deemed to have refused the prayer for ad¬ 
journment and that it would not be proper 
to stay the proceedings on the subsequent 
application. A 1960 Punj 422 (424) : 62 Pun 

LR 127. ^ ^ 

(21) Wife who has obtained ex parte 
cree for annulment of her m'aniage wtn 
alimony pendente lite on groimd of im- 
potency of husband is entitled to claim in* 
terim maintenance from husband during 
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pendency of appeal against decree filed by 

husband. A 1968 Cal 276 (278). 

(22) As a general rule the wife will be 
considered, for the purpose of allotting ali¬ 
mony, pendente lite. innocent of any charge 
or counter-charge preferred against her by 
her husband on the footing that she is in¬ 
nocent until proved to be guilty. The 
Court has to satisfy itself before accepting 
the charges as made out that they are not 
affected by connivance, condonation and col¬ 
lusion. (1956) 2 Mad LJ 289 (298) A 19^ 
Delhi 99 (100) : 1981 Mat LR 263 ** (1979) 
61 Pun LR 511 (511) (Punj). (1979 Cur y 
(Civil) 263, Reversed on review.) *• A 1977 
(NOC) 208 : 1977 Hindu LR 82 (Him Pra) 
•• A 1974 Punj 225 (226) : 76 Pun LR 135. 

** A 1972 Guj 174 (175. 176) : 13 Guj LR 
626. 

[See also A 1979 Bom 264 (266. 267) : 1979 
Mah LJ 555. (Refusal on ground that she 
is guilty of commission of marital offence 
— Extraneous consideration — Would 
amount to prejudging main issue.)! 

(23) Maintenance pendente lite and ex¬ 
penses of proceedings — Exercise of power 
under Section 24 is not dependent on the 
defence raised by opposite party — Court 
acts with material irregularity in postpon¬ 
ing orders on application under Section 24 
till the decision of final issue of the lega¬ 
lity of marriage. A 1977 Delhi 76 (78) ; 1976 
Hindu LR 646. 

(24) Application by wife under Section 24 
for maintenance pendente lite and litiga¬ 
tion expenses — Trial Court recording 
finding that wife was living unchaste life 
^ She cannot claim any maintenance — If 
said finding is reversed in appeal she can 
be granted past maintenance and litigation 
expenses. 1979 Chand LR (Cri) 277 i 81 Pun 
LR 426 (426) (1). 

(25) Plea that wife after deserting hus¬ 

band had contracted 'Karewa' marriage 
later on — No ground for refusal of main¬ 
tenance pendente lite in petition under Sec¬ 
tion 9 for restitution of conjugal rights. 1980 
Rev LR 431 (432) (Punj) (DB). . 

(26) An appellate Court has jurisdiction 

to make an interim order in of S. 24. 

A 1959 Andh Pra 49 (49, 50) <DB) •• A 1961 
Raj 51 (51. 52) : 1960 Raj LW 666. 

(27) An order granting alimony pendente 
lite cannot only be executed by the wife but 
when these payments are made a condition 
precedent for the taking up of the trial of 
the petition or of the hearing of the appeal 
and the order is not complied with, the peti¬ 
tion or the appeal can be dismissed. (1956) 

2 Mad LJ 289 (300). ^ .. 

[But see (1975) 2 APLJ 70 : (1975) Andh 
LT 321 (324) (DB). (Petition by husband for 
dissolution of marriage — Dismissed by 
lower Court for non-compliance of its order 
under S. 24 of Act for payment of main¬ 
tenance pendente lite and legal expenses to 
wife — Dismissal is illegal.)] 

(28) There is no reason to think that the 
Legislature In making provision in S. 24 
for niain^ance pendente lite and e^ 
penses of the proceedings under the Art 
wUhad to depart from the principle that n 


should be open to the Court to make such 
provision in favour of a needy spouse whe¬ 
ther such spouse figured as the initiator of 
the main proceedings or not. A 1957 Mys 
44 (45) *• A 1958 Bom 466 (466) (DB) •* A 
1957 Punj 85 (85, 86). 

(29) Provisions of S. 24 of Hindu Marriage 
Act do not stand in the way of Magistrate 
granting relief under S. 488. Criminal P. C. 
1963 Cur LJ 561 (Punj) •• A 1978 SC 1807 
(1809) : 1979 CrI LJ 3 •• 1981 Bom CR 962 
(964) : 1981 Mah LR 312 *♦ 1972 Cri LJ 291 
(291) : (1971) 2 Andh WR 351 •• 1969 Cri LJ 
684 (684) : (1968) 2 Andh WR 98. (Pendency 
Of proceedings under Hindu Marriage Act 
— Remedy under S. 488, Criminal P. C. can 
stiU be.) •• 1962 MPLJ 337. (Wife’s failpe 
to move Court under S. 24 does not disestitle 
her to claim maintenance under S. 488, Cri¬ 
ming P. C.) 

[See also (1982) 23 Guj LR 359 (362). (If 
the wife has earlier applied under Sec. 24 
proceedings imder S. 125 need not be stayed 
as the Criminal P. C. does not contain any 
parallel provision like S. 10 of the Civil P. C. 
The Magistrate has to consider the order 
passed by the other Court before passing 
final order.)! 

(30) A mere pre-existing order under the 
Criminal P. C. for payment of maintenance 
does not oust the jurisdiction of the Civil 
Court to allow maintenance pendente lite 
under Section 24. A 1978 Punj 112 (112, 113) J 
1978 Marr LJ 47. 


(31) Wife obtaining a decree for Interim 
maintenance — Husband taking objection 
that wife cannot claim interim maintenance 
BS she already got a decree for maintenance 
— Wife was not having Independent income 
sufficient for her support and she had not 
realised even a single pie out of the obtain¬ 
ed decree — Decree obtained could not be 
held as a bar for further direction of in¬ 
terim maintenance. ILR (1977) Andh Pra 567 
(569) (DB). 

(32) Maintenance awarded under the order 
of compromise In the pauper suit earlier fil¬ 
ed by wife cannot operate as a bar for the 
Court awarding interim maintenance under 
S. 24 of the H. M Act. 1982 TLNJ 428 (427). 

(33) Court expenses to be granted should 
be reasonable. A 1969 Orissa 12 (13) : 34 Cut 


LT 937. 

(34) Cost of the proceedings Includes all 
expenses Incurred on interlocutory applica¬ 
tions — Separate cost of each application 
cannot be claimed. 1978 Hindu LR 171 (174) i 
78 Pun LR 236. 

(35) In awarding maintenance there 

should be application of mind to the mate¬ 
rial on record and this application of mind 
should be reflected in the order. (1982) 1 

Div Mat C 458 (458) (MP). 

(36) Application under S. 24 should not 

be dismissed in a cryptic manner without 
considering affidavits filed by parties and 
without recording a finding that petitioner- 
wife has been getting any Income from her 
share of land — Matter remand^. 1979 
H/Tflrr LJ 559 I 1979 Hindu LR 302 (303) 


(Punj). 

(37) The amount of maintenance pendente 
lite deposited bv husband under S. 24. being 
for wife’s future maintenance is immune 
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from attachment. (1970) 83 Mad LW 767 

(768). 

(38) Once an order has been passed direct¬ 
ing payment of maintenance no matter 
vyhat hapoens to the original proceedings, 
liability in respect of period during which 
they were pending, cannot be avoided. A 
1971 Mys 25 (26) : (1970) 2 Mys LJ 281 (DB) 
»• A 1971 Mys 25 (26) : (1970) 2 Mys LJ 281. 

(39) Maintenance pendente lite and ex¬ 
penses of proceedings ordered to be paid to 
wife —Husband wilfully failing to comply 
with orders in order to harass wife — Hus¬ 
band guilty of contempt of Court and liable 
to be punished under Section 12 of the Con¬ 
tempt of Courts Act (1971). 1974 (1) Cr LT 
362 : 1974 Pun LJ (Cri) 430 •• 1979 Marr 
r.J 404 : 1978 Hindu LR 362 (364) (Punj). 

fSee however 1968 Cri LJ 430 (431) (Punj). 
(When the order under S. 24 has not been 
complied with recourse can be had to Sec¬ 
tion 28 by enforcing the order and not to 
approach High Court under Contempt of 
Courts Act.)! 

(40) Pendente lite maintenance order — 
Order kept in abeyance till production of 
evidence by applicant wife — Effect. The 
obiect and intention of the order was to 
prompt the wife to lead her evidence ex¬ 
peditiously and for that purpose a penalty 
had been imposed which consisted of defer¬ 
ring of punctual payment of the monthly 
allowance of maintenance, which itself en¬ 
tailed severe hardship. A 1976 Delhi 246 
(251) : (1976) 78 Pun LR (D) 53. 

(41) Expression "any proceedings under 
this Act" occurring in S. 24 — Includes ap¬ 
plication for permanent alimony — Applica¬ 
tion under S. 24 for interim maintenance 
during pendency of application under Sec¬ 
tion 25 is maintainable. A 1981 Delhi 99 
(101) : 1981 Mat LR 263 •• 1979 Hindu LR 
392 (393) (Punj). 

(42) Decree for payment of alimony — 
Amount not paid — Execution application 
to recover the amount and Court expenses 

Section 24 is attracted — Expression 
"proceedings under the Act” in Section 24 

— Includes execution proceedings. ILR 
(1973) 1 Punj 404 (408). 

(43) "In any proceeding under this Act” 

— Revision application under S. 115. Civil 
P. C. is also a proceeding under the Act. A 
1974 All no (113) : ILR (1973) 2 All 508. 

(44) Expression "in any proceedings” — 
Connotation — Includes all proceedings 
arising out of or in any manner linked 
with main petition — As proceedings aris¬ 
ing out of husband’s application to get ex 
parte order under S. 24 set aside are linked 
with main petition, second application 
under S. 24 by wife is maintainable. 1979 
Hindu LR 305 (306) : 1979 Marriage LJ 538. 

(45) Proceedings for divorce — Applica¬ 
tion under Section 476 of the Cr. P. C. (1898) 

— Proceedings on that application not 
under Hindu Marriage Act — S. 24 does 
not apply — Costs of the proceeding on an 
application under S. 476 Cr. P. C. cannot be 
ordered in proceeding under S. 24 of the 
Hindu Marriage Act. 1976 Hindu LR 171 
(174) : 78 Pun LR 236. 


(46) Application under S. 24 is to be dis¬ 

posed of during pendency of main petition 
filed by husband. A 1976 Mad 260 (261) : 

(1976) 1 Mad LJ 399 ** (1971) 1 Rajdhani LR 
97 (Delhi) •• 1982 WLN (UC) 59 (60) : (1982) 
2 DMC 169 (Raj) •• (1981) 20 Delhi LT 103 
(106) : (1982) Hindu LR 201 •* A 1977 Delhi 
176 (177, 178) •• A 1975 Raj 8 (12) : 1974 

Raj LW 291 (DB). 

[But see A 1981 Punj 303 (307) : 1981 

Hindu LR 345. (Merely by decision of main 
petition under S. 9, 10, 12 or )3, jurisdiction 
of Court is not taken away to decide ap¬ 
plication under Ss. 24 and 26. A 1977 DeUil 
176 (Pt. A), Dissented from.) (A 1973 Punj 
48 (49), Impliedly Overruled.) •• A 1979 
Punj 211 (212) : 1979 Hindu LR 319. (Ap¬ 
plication for interim maintenance and liti¬ 
gation expenses remained pending till con¬ 
clusion of main proceedings — Court has 
jurisdiction to grant even after conclusion 
of main proceedings.) 

(47) Decree granted under proceedings 
under Section 13 set aside in appeal — 
Order allowing permanent alimony was also 
liable to be set aside—Lower Court direct¬ 
ed to decide the same and wife was granted 
interim maintenance. 1979 Hindu LR 414 
(415) (P & H). 

(48) Once the order under S. 24 is passed 
by the trial Court, the same shall not be 
taken into consideration on any occasion 
when the question of fixation of mainte¬ 
nance pendente lite or expenses of proceed¬ 
ings arises either in the appeal or any 
subsequent proceedings inter se between 
the parties. 1981 Hindu LR 350 (352) : 1982 
Marriage LJ 108 (P & H). 


(49) During pendency of petition (for 
judicial separation) maintenance pendente 
lite not claimed under S. 24 — Separate 
suit is not barred by res judicata. 1975 
Hindu LR 277 (279, 280) : (1973) 14 Guj LR 
301. 

(50) Under S. 24 Court is called upon to 
make a summair consideration of amount 
which the applicant is to be awarded by 
way of maintenance pendente lite and liti¬ 
gation expenses in accordance with finan¬ 
cial resources of parties,— Dispute In re¬ 
gard to validity or legality of marriage is 
not to be gone into. 1978 Hindu LR 177 
(178) : 1978 Marr LJ 61 (Punj). 

fSee however 1976 Hindu LR 745 (745) 
(Punj). (On evidence marriage was proved 
— Maintenance pendente lite claimed by 
wife was held valid.)! 

(51) Application for alimonv pendente lite 

Art. 1 (c) of Sch. II and not Art 21 of 
Bombay Court-fees Act applies. (1972) 13 

Guj LR 940 (945, 946). 

(52) Change of religion by one spouse 
does not dissolve marriage — Liability for 
maintenance continues. (1974) 76 Pim LR 
271 (272). 

2. Duty and powers of Court. 

(1) The leading principle which the Coxirt 
has to bear in mind is that unless good 
cause is shown for depriving the claimant 
she or he, if not possessed of independent 
means, is entitled to maintenance pende^ 
lite and the expenses of litigation. That the 
applicant is being supported by an adxilte^ 
and that the resiwndent has not sum* 
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cient means may properly constitute good 
cause for the deprivation. A 1958 Raj 322 
(323) : ILR (1958) 8 Raj 343 •• 1975 All 
WC 679 (879). 

(2) Non-applicant spouse not possessed of 
sufficient means to pay maintenance—Can¬ 
not be compelled to pay expenses of pro- 
oe^ng — The comma occurring after the 
words "the expenses of the proceeding” in 
Section 24 — Not disjunctive — Does not 
denote legislative intent that non-applicant 
spouse must pay expenses of proceeding, 
even if not possessed of sufficient means — 
Punctuations cannot control plain meaning 
of a text. A 1979 Bom 264 (268) : 1979 Mah 
LJ 555. 

(3) Trial Court categorically recording 
finding that the appellant wife was living 
an unchaste life — Held that he was not 
entitled to claim any maintenance pendente 
life or expenses of litigation. (1979) 81 Pun 
LR 426 (1) (426) : 1979 Mat LR 218. 

(4) The award of maintenance pendente 
lite and expenses of proceedings under Sec- 

- tion 24 is no doubt in the discretion of 
Court. But that discretion is a iudicial ore 
exercised on sound legal principles and not 
by caprice or humour. The exercise of the 
discretion depends upon the circumstances 
of each particular case. If the discretion is 
exercised perversely so as to prejudice a 
party the High Court will be justified in 
interfering with it under S. 115. C. P. Code. 
A 1958 Raj 322 (323, 324). 

(5) The allowance of temporary alimony 
is not regarded as a matter of right; but as 
a matter within the discretion of the Court 
Such discretion, however, is not arbitrary 
but judicial in character controlled by 
more or less well established principles of 
law. (1956) 2 Mad LJ 289 *• (1966) 70 Cal 
WN 633 (642). (Arrears of such maintenance 
can be granted from the date of original 
application for Judicial separation though the 
application for maintenance might have 
been made later.) •• A 1976 Delhi 246 (249): 
(1976) 78 Pun LR (D) 53 *• 1972 Rev LR 236 
(237) (Punj) •• (1905) 67 Pun LR 1252 (1253). 
(Disobedience of a decree for restitution ol 
conjugal rights by the wife Is not a ground 
within the section for rejecting her claim 
under S. 24.) 

[See atoo A 1981 Punj 305 (307, 308) t 
1981 Hindu LR 345. (Wife’s main petition 
allowed on concession made by husband and 
her application under S. 24 decided after- 
fi^ards — Maintenance pendente lite for 
herself and her child can be granted from 
date of filing petition under S. 24 till its 
conclusion.)! 

[Bui sea 1982 Dlv Mat C 71 (72) (MP). 

(There is no corresponding provision in 
S. 24 as in S. 127 of the Criminal P. C. al¬ 
lowing modiflcatiozi in the maintenance 
granted,)! 

( 6 ) Relief under S. 24 — Can be granted 
even If objection to jurisdiction is raised 
and not decided provided that court prima 
fade has jurisdiction. A 1^4 All 110 (112, 
113) : ILR (1973) 2 All 508. 

(7) If there Is prima fade proof of the 
exlatenoe of marriage, application under 


S. 24 is maintainable. (1982) l Div Mat C 
56 (56) (MP). 

(8) Wife denying factum of marriage in 
proceedings initiated by husband under S. 9 
— Held she could only claim litigation ex¬ 
penses and not maintenance. (1978) 80 Pun 
LR 561 (562) ; 1978 Marri LJ 403. 

(9) Husband not having an independent 
income — Expenses of litigation and pen¬ 
dente lite maintenance ordered to be paid 
against the amount of maintenance decreed 
by Civil Court — Held that the amounts so 
paid would be adjusted against the recovery 
of maintenance decree. (1982) 1 Div Mat C 
71 (71, 72) (MP). 

(10) An appellate Court has jurisdiction 
to make an interim order in terms of Sec¬ 
tion 24. A 1959 Andh Pra 49 (49, 50) (DB) •• 
1970 AU LJ 1408 (1409). (Even the High 
Court can allow maintenance allowances 
from date of filing of appeal.) 

(11) Even during the pendency of the pro¬ 
ceedings under S. 18 Hindu Adoptions and 
Maintenance Act (1956) instituted by the 
wife under this section, she can claim 
interim maintenance under S. 24 of the 
Hindu Marriage Act (1955) in the proceed¬ 
ing under Section 9 of that Act instituted by 
her husband — Section 10 of the Civil P. C. 
has no application in such a case. A 1973 
Andh Pra 31 (32, 33) : (1972) 2 Andh Pra 
LJ 216) •• A 1982 Orissa 270 (271). 

(12) A Court trying a matrimonial cause 
has no jurisdiction to remit any recoverable 
amount due under Section 24. (1965) 68 Pun 
LR 121 (124). 

(13) Where in proceedings by the hiisband 

for restitution of conjugal rights, the Court 
directs under S. 24 the husband to pay the 
wife maintenance pendente lite and the 
litigation expenses, the Court has inherent 
power to stay the proceedings till the hus¬ 
band paid the amount which he has been 
ordered to pay under S. 24. The enforce¬ 
ment of the order otherwise than by execu¬ 
tion is not prohibited or excluded by S 28. 
A 1961 Punj 42 (43 to 45) : 62 Punj LR 575 
(DB) •• (1982) 2 Cal LJ 70 (72, 73) •• A 1969 
Mys 76 (77) : (1968) 2 Mys LJ 127 •• A 1903 
Madh Pra 259 (260) : 1963 MPLJ 346 •• A 
1963 Punj 249 (250, 251) ; 65 Pun LR 19 •• 
A 1962 Cal 88 (93) : 65 Cal WN 786 •• (1977) 
1 APLJ (HC) 180 (184) : 1977 Mat LR 196 
(DB) •• (1976) 17 Guj LR 422 : 1976 Hindu 
LR 685 (689) •• 1977 Hindu LR 53 (54) 

(Guj) •• ILR (1973) Mys 370 (371) (DB). 

[But see 1980 WLN (UC) 82 (83) : 1980 

HLR 623 (Raj). (Order awarding expenses 
lor defending proceedings — Non-compli¬ 
ance — Stay of hearing till compliance of 
order — Not proper course — In interest of 
Justice one more opportunity given for com¬ 
pliance of the order.)! 

(14) Order for permanent alimony in 
favour of wife — During execution of the 
same, no second order can be passed for 
pendente lite maintenance simply because 
some part of the maintenance alimony fell 
In arrears. 1977 Hindu LR 390 (391) (Punj). 

(15) Application for judicial separation by 
wife — (Drder for payment of exf^nses of 
suit and alimony pendente lite against hus¬ 
band — Disobedience by husband — Order 




718 [S 24 N 21 


[The] Hindu Marriage Act, 1955 


Section 24 — Note 2 (contd.) 

striking out defence of husband not proper. 

(1964) 5 Guj LR 417. 

fDiit see 1980 Hindu LR 514 (515) (P & H) 
•• 1980 Hindu LR 240 (241) •• 81 Pun LR 
749 (750): 1980 Marriage LJ 36 (Punj) •• A 
1978 Him Pra 45 (47. 48) : 1979 Hindu LR 379 
(DB). (Where the proceedings were initiat¬ 
ed by the wife for obtaining a decree for 
judicial separation and the respondent- 
husband who was ordered to pay interim 
alimony and expenses pendente lite, deli¬ 
berately and contumaciously flouted the 
order, it is open to the court to pass an 
order striking out the defence of the re¬ 
spondent-husband by invoking inherent 
powers under Section 151 Civil P. C.) (A 
1924 Bom 132, Dissented from.) •* 1973 

Hindu LR 280 (282) : 1978 Marri LJ 58 

(Punj) *• 1977 Mat LR 117 : 1977 Hindu LR 
334 (335) (Punj) •• 1975 Hindu LR 15 (15) 
(Punj).l 

(16) Maintenance pendente lite and litiga¬ 
tion expenses as directed in appeal not paid 
— Defence has to be struck off — Alterna¬ 
tive remedy given to appellant under S. 28 
does not block his right of requesting court 
for striking off defence — Further, once de¬ 
fence is struck off court under inherent 
powers can dismiss or allow appeal. 1977 
Hindu LR 536 (538) (Punj) •• 1975 Hindu 
LR 387 (388) (Punj). 

(17) Revision against order granting 
maintenance pendente lite and litigation ex¬ 
penses — Hearing of revision cannot be 
postponed for non-comoliance of impugned 
order. 1979 Hindu LR 304 (304) : 1979 Marr 
LJ 453 (P & H). 

(18) Failure of respondent to obey order 
passed under S. 24 during appeal by wife —> 
Appeal allowed. 1978 Hindu LR 258 (259) 
(Punj) •• 1978 Hindu LR 251 (252) (Punj), 

(19) Litigation expenses and arrears of 

maintenance — Husband not complying 
with Court order to pay — Revision peti¬ 
tion by husband — High Court offering 
petitioner husband to pay — Petitioner ex¬ 
pressing inability to pay — Revision peti¬ 
tion dismissed. 1978 Hindu LR 59 (59) 

(Punj). 

(20) Wife’s application for alimony pen¬ 
dente lite — Order imposing condition that 
application will not be heard unless she files 
written statement in the suit by husband 
for judicial separation — Court also order¬ 
ing rejection of her prayer for time to file 
written statement till after the decision of 
alimony matter and setting suit for ex 
parte hearing — Both orders are unwar¬ 
ranted by law and must be set aside. A 1968 
Cal 68 (68) : ILR (1968) 2 Cal 354 •• A 1981 
All 178 (182) : 1981 All WC 107 •• 1977 
Hindu LR 700 (702) : 1978 Marr LJ 330 
(Punj). 

(21) The words "appears” suggests the de¬ 
gree of conviction of a court before it passes 
an order under the section. Application 
under S. 24 has to be disposed of. by and 
large, by way of a summary proceeding and 
the matter should ordinarily be decided on 
affidavits of the parties. In an appropriate 
case, however, the court may proceed to re¬ 
cord evidence and then decide the matter. A 
1973 Raj 32 : 1972 WLN 698. 


(22) Decision of interim maintenance on 

the basis of affidavits filed — District Judge 
can order cross-examination of the De¬ 
ponents of affidavits provided the request 
for cross-examination is bona fide 1981 Rai 
LW 464 : 1982 Hindu LR 32 (34). ^ 

(23) Order for maintenance pendente lite 

and litigation expenses passed with condi¬ 
tion that petitioner to produce evidence on. 
next date of hearing — Conditional order 
held unjustified, 1977 Hindu LR 262 (1) 

(Punj). 


(24) Hindu Marriage and Divorce Rules 
(Orifisa High Court) (1956), R. 13 (b) — Peti¬ 
tion for interim maintenance and litigation 
expenses —- Application not supported by 
affidavit — Omission to comply with re¬ 
quirements of Clause (b) of R. 13 held did 
not affect initial jurisdiction of Court to en¬ 
tertain such application. A 1969 Orissa 236 
(236) : 35 Cut LT 532 •• A 1977 Orissa 55 
(56) : 42 Cut LT 969. 

(25) Maintenance pendente lite and ex¬ 
penses of proceedings — Can be granted 
even before determination of question of 
jurisdiction raised by party. 1973 Rajdhanl 
LR 579 (583, 584) (DB). 


(26) Order 11, Civil P. C. is applicable to 
proceeding under this section by virtue of 
S. 21 of Act, S. 141, Civil P. C. is no bar 
to apply procedure of Civil P. C!. to such 
proceedings. A 1967 Orissa 19 (21, 22) : 31 
Cut LT 294. 

(27) Question to serve interrogatories aris¬ 
ing on an interlocutory proceeding under 
S. 24 — If S. 141, Civil Procedure Code, has 
no application to interlocutory proceedings 
in suit. Court can issue interrogatories in 
exercise of its inherent powers under S. 151. 
Civil P. C. A 1967 Orissa 19 (22) : (1965) 31 
Cut LT 294. 

(28) Suit by wife for restitution of con¬ 
jugal rights — Application by wife for 
maintenance pendente lite and for defrasring 
the expenses of proceeding — Order reject¬ 
ing application solely on ground that she 
has already received a consolidated amount 
to defray the expenses is improper — Court 
must enquire into the various elements pre¬ 
scribed by the section and record findings on 
each of them before coming to conclusion 
whether maintenance and expenses should 
be awarded. A 1964 Orissa 122 (123). 


(29) Solitary lapse from virtue of wife 
before divorce is not a valid ground for 
denying maintenance pendente lite or ali¬ 
mony under Marumakkathayam Act. 1968 
Ker LR 626 (628). 

(30) Order awarding maintenance not giv¬ 
ing any reasons — Unless basis is disclosed, 
order held to be arbitrary and without ap¬ 
plication of mind and amounting to mate¬ 
rial irregularity. 1980 Marriage LJ 86:1079 
Hindu LR 60 (62) (Punj). 

(31) Copy of Jamabandl showing peti¬ 
tioner/wife’s name recorded as a co-sharer 
along with her brothers — Civil Court de¬ 
cree showing that brothers were exclusive 
owners of the land — Application fw 
maintenance and litigation expenses held 
was maintainable and could not be throiTO 
on the ground that wife had suppres^ 
material information. 1979 Marri LJ IW 
(104) : 1979 Hindu LR 337 (Punj). 
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(32) Husband/respondent alleging that he- 
bad purchased one acre of land in the name 
of his wife and that she is cultivating the 
said land — No proof placed on record to 
show her possession over the land or an 
approximate income therefrom — Wife 
held to have no income. (1982) 1 Div Mat C 
72 (72, 73) (MP). 

(33) Applicant for maimenance pendente 
lite and expenses of litigation, not proving 
essential ingredients of S. 29 — Application 
is liable to be dismissed. 1978 Marri LJ 335 
(338) (Punj). 

(34) Husband requesting to fix mainten¬ 
ance pendente lite and litigation expenses 
on the basis of a compromise arrived at 
between the parties — Wife challenging 
compromise as obtained by fraud — Court 
held justified in basing its decision on the 
evidence and ignoring the compromise. 
(1982) 1 Div Mat C 393 (393, 394) (MP). 

3. Quantum of maintenauee. 

(1) Section 24 leaves the grant of main¬ 

tenance pendente lite in the discretion of 
the Court. Court can direct such sum to be 
paid as maintenance as it may seem to the 
Court to be reasonable. (1970) 74 Cal WN 
691 (693) •• (1964) 68 Cal WN 316. (Discre¬ 
tion of Court is not curtailed by principles 
applicable under Divorce Act — A 1962 Cal 
455, Overruled.) •• 1982 Mat LR 78 (79) 

(Delhi) •* A 1979 All 29 (30. 31) : 1979 Mat 
LR 175 •• 1979 Hindu LR 417 (417, 418) 

(Puni) •* 1979 Hindu LR 262 (263) (Punj) 
•* 1979 Hindu LR 60 : 1980 Marr LJ 86 
(Delhi) •• 1977 Hindu LR 11 (Raj) •• A 1972 
Pat 80 (81) : 1971 BLJR 1008. 

(But sec A 1977 Orissa 55 (57) { 1977 

Hindu LR 30. (Where in a petition under 
S. 24 of the Hindu Marriage Act for main¬ 
tenance and expenses the respondent con¬ 
ceded that the amount may be fixed at 
Rs. 50/- a month for maintenance and 
Rs. 100/- for expense but the Court fixed 
the maintenance at Rs. 60/- a month, held 
that the Court could not fix any amount be¬ 
yond the amount conceded.)] 

(2) It is within the discretion of the 
Court to make an order for pendente lite 
maintenance and merely because the two 
conditions namely, the wife or the husband 
as the case may be, has no independent in¬ 
come sufficient for her or his maintenance 
and the other spouse has sufficient means, 
are satisfied, it is not necessary for the 
Court to order payment. Court can look into 
conduct of parties. A 1981 Rajasthan 266 
(267, 268) •• A 1975 Raj 52 (53, 54) : 1974 
WLN 639 (DB). 

(3) Court can in its discretion and also 
In exercise of its inherent powers vary 
order of maintenance pendente lite provid¬ 
ed there is change in the circumstances. A 
1973 Raj 2 (3) : 1972 WLN 750. •• 1977 WLN 
857 (363) (DB) (Raj) •• 1976 Hindu LR 690 
(691) (Punj) •• 1975 Hindu LR 21 (Punj). 

(4) Whereas u/s. 36 it is only the wife 
Who can claim maintenance* even husband 
can claim such allowance under S. 24. 
Whereas power of court to grant allowance 
under S. 36 is not made conditional on a 
fljDding about the not being able to 


maintain herself, such condition precedent 
is attached to the exerciee of jurisdiction 
under S. 24. Lastly S. 36 limits jurisdiction 
of Court to award no more than one-fifth 
of net income of husband to wife. 1975 
Hindu LR 1 (9) : 76 Pun LR 195 (DB). 

(5) While deciding quantum discre¬ 
tion is to be exercised judiciously — In the 
present case it could be said that the Court 
below did not exercise its discretion judi¬ 
cially especially in view of the cost of living 
prevailing at present 1976 WLN (UC) 66 : 
1977 Hindu LR 19 (20) (Raj). 

(6) Litigation expenses granted on agree¬ 
ment between parties — By impugned order 
certain amount was granted as maintenance 
allowance — On main petition decree for 
judicial separation was passed ex parte and 
it was submitted by respondent’s counsel 
that the respondent did not contest main 
petition because of lack of finances for 
litigation — Maintenance allowance refused 
to be enhanced. 1978 Hindu LR 361 (362) 
(Punj). 

(7) If the Court comes to the conclusion 
that the applicant is entitled to pendente 
lite maintenance it may, although there is 
no provision in the Act itself prescribing 
the quantum allow one-fifth of the ne^ in¬ 
come of the respondent as interim mainten¬ 
ance. A 1958 Raj 322 (323) ** 1977 Hindu LR 
550 (551, 552) : (1977) 2 Kant LJ 29 •• 1977 
WLN 357 (362) (DB) (Raj) •• A 1969 Orissa 
12 (13) : 34 Cut LT 9.37 *• (1970) 72 Pun LR 
878 (880) •• A 1965 Him Pra 12 (14). 

[But See A 1979 Bom 173 
(175) : 1980 Hindu LR 17 (DB). 

(Rule that wife cannot claim more 
than one-fifth of net income of husband is 
unreasonable irrational—Rule cuts at root of 
equality of wife as equal partner of husband 
and militates against reasonableness of ap¬ 
proach. (A 1958 Raj 322 and A 1969 Orissa 
12 and A 1965 Him Pra 12. Dissented from.) 
•• ILR (1975) Andh Pra 799 (802. 803); (1975) 
2 Andh Pra LJ 17 (DB). (Court not bound to 
award the same at 1/5 of net income of the 
other spouse — The Act has left the discre¬ 
tion to the Court to fix the monthly main¬ 
tenance at the same time directing that the 
discretion will have to be exercised in the 
light of the petitioner’s income, the respon¬ 
dent’s income and the circumstances of the 
case.) (A 1958 Raj 322; A 1969 Orissa 12, 
Dissented from,)] 

(8) Where first appellate Court reduced 
the maintenance granted by Trial Court on 
two grounds : (i) that miximum amount 
payable under S. 24 was one-fifth of res¬ 
pondent’s income and (ii) that the wife was 
being maintained by her parent, it was held 
In Letters Patent Appeal that these factors 
were irrelevant and the reduction was not 
justified. 1975 Hindu LR 1 (7, 8) : 76 Pun 
LR 195 (DB). 

(9) Allowing of one-third of aggregate in¬ 
come of husband to wife is workable rule 
and can serve as a good guide in normal 
cases where husband has an ordinary in¬ 
come of about Rs. 1,000/- per month •— 
Order granting maintenance at one-third of 
disposable income, held, reasonable. 1979 
Hindu LR 349 (352) : 1979 Marr LJ 170 
(Punj) *« 1979 Hindu LR 348 (349) (Punj). 
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(10) One-third of the aggregate income 
of husband and wife less wife’s income can 
be good guide for fixing maintenance. 1975 
Hindu LR 252 (253) (Punj). 

(11) Wife a Gazetted Officer earning 

Rs. 553/- P. M. — Pursuing higher studies 
left with Rs. 253/- after meeting expenses 
for studies — Husband having substantial 
yearly income — Wife entitled for main¬ 
tenance — Held, that lower Court has 
rightly granted her maintenance at the 
rate of Rs. 100/- 1976 Hindu LR 98 (97) 

(Punj). (70 C. W. No. 3965-66, Vol. LXX 
633, Overruled.) 

(12) For the purpose of determining the 
amount of maintenance allowance to which 
the wife is entitled, no allowance can be 
made for the deductions from the pay 
which are not to be made compulsory under 
the law and the wife is entitled to her 
share out of the pay after allowing for com¬ 
pulsory deductions like income-tax or other 
taxes. (1970) 72 Pun LR 878 (880) •• 1980 
Hindu LR 515 (518) : 1980 Mat LR 225 •• 
1975 Hindu LR 1 (8) : 76 Pun LR 195 (DB). 

(13) Determination of disposable Income 
— (I^ntribution to P. F. and L. I. C. — Con¬ 
tribution to P. F.; if compulsory is deducti¬ 
ble and premiums paid from before disputes 
started is also deductible. A 1982 Delhi 176 
(177, 178) : 1982 Rajdhani LR 47. (A 1979 
All 29 and 1974 Punj LR 195., Dissented 
from.) •• 1978 Hindu LR 268 (270) (Punj). 

(14) Disposable income — Maintenance to 
parents — Is deductible expense if parents 
are unable to maintain themselves.) •• A 
1982 Delhi 176 (178) : 1982 Raidhanl LR 47. 

(15) Insurance premia being in the nature 
of saving and house rent and transport al¬ 
leged paid by the husband ought not to be 
deducted for arriving at his net income for 
working out the amount of maintenance the 
wife is entitled to. 1977 WLN 357 (362) (DB). 

(16) Maintenance pendente lite to wife —* 
Usual formula Is to allow two-fifth of dis¬ 
posable income of husband. 1977 Hindu LR 
261 (261) (Punj). 

(17) Lower Court coming to conclusion as 
to quantum of maintenance and litigation 
expenses without any material on record — 
Order must be set aside — Sympathy can¬ 
not take place of proof. A 1969 Orissa 236 
(237) : (1969) 35 Chit LT 532 •• A 1978 Punj 
32 : 1977 Hindu LR 658. 

(18) Quantum of maintenance Order ol 
Court granting maintenance not supported 
by any reasons — Order is liable to be set 
aside. A 1977 Punj 383 (384) : 1977 Hindu 
LR 505. 

(19) Maintenance pendente lite fixed at 
the rate of Rs. 100/- p. m. — Husband could 
not adduce evidence about his income due 
to counsel’s mistake — Petition going in 
default — Husband taking plea that deci¬ 
sion about his income in the other proceed¬ 
ing under S. 125 Criminal P. C. should be 
considered — Held that though the evidence 
in other case could not be looked into, jus¬ 
tice requires husband to be given an oppor¬ 
tunity to prove his Income. 1981 Cur LJ 
(Civ) 198 (199) : 1981 Mat LR 154 (Punj). 


(20) On appreciation of evidence on re¬ 
cord maintenance amount and litigation ex¬ 
penses granted by trial Court maintained. 
1977 Hindu LR 515 (516) (Punj). 

(21) On facts of the case amoimt awarded 
towards litigation expenses by trial Court, 
raised. 1977 Hindu LR 415 (415) (Pimj). 

(22) Husband owning 10 kill^ of land —• 
No evidence whether he was personally cul¬ 
tivating it — As he is expend to derive 
at least Rs. 590/- per month, Rs. 120/- per 
month was grants as maintenance and 
Rs. 200/- towards litigation expenses. 1978 
Hindu LR 257 (258) (Punj). 

(23) Able bodied husband has obligation 
to maintain his wife and son — Husband 
though earning Rs. 150/- P. M., amount of 
maintenance was enhanced from Rs. 40/- to 
Rs. 80/- P. M. and litigation expenses from 
Rs. 150/- to Rs. 250/- in the circumstances 
of the case. 1978 Hindu LR 160 (160) (Punj). 


(24) Husband (Sovemment servant — His 
income is within his knowledge and onus is 
on him to prove it. 1978 Hindu LR 268 (270): 
(1978) 80 Punj LR 300. 

(25) The wife is not entitled to add edu¬ 
cational expenses for herself in such an ap¬ 
plication. (1966) 70 Cal WN 633 641) (DB) 
•• 1981 Hindu LR 268 (1) (268) (Punj). 

(26) While deciding the quantum of inte¬ 
rim maintenance under S. 24 it is only the 
Income’ of the party that is taken into 
account and not his or her other kind of 
property such as moneys In fixed deposit 
etc. 1980 Hindu LR 515 (517) a 1980 Mat LR 
225 

fsee also 1978 Hindu LR 585 (Punj)l 

(27) Wife claiming a sum of Rs. 500/- by 
way of monthly maintenance— Wife serving 
and earning Rs. 225/- as salary — Held 
District Judge committed an enor in not 
taking into consideration the independent 
income received by the wife and in accord¬ 
ing Rs. 500^ as maintenance monthly. A 
1982 J & K 95 (97) ; 1982 Srinagar LJ 127. 


(28) Quantum of maintenance — Fixing 
Df — Relevant factors — Claims of other 
members in family on net income of hus¬ 
band have to be considered — Family ol 
lix members — Hiisband and his father 
earning members in fanifly — Both earning 
together Rs. 2,200/- p. m. Share of each 
member in family amounting to Bs. 370/- 
p. m. — Interim maintenance of Rs. 350/- 
p. m. granted to wife held proper. A 1979 
Bom 173 (175) 8 1980 Hindu LR 17 (DB). 

fBul see A 1982 AP 100 (107) : (1982) 1 
APLJ (HC) 113 (DB). (Respondent husband 
earning about Rs. 900/- p. m. — Grant of 
maintenance of Rs. 300/- p. m. for wife and 
Rs. 150/- for child held was proper — 
Amount that may be granted even by way 
of support cannot be determined solely wim 
reference to number of persons that have to 
be maintained from out of Income avail¬ 
able.)] . . « 411 

(29) Quantum — Husband earning 

a month — Maintenance of ^.10/- awa^ 
— Nothing more could probably be *^oww 
because it is not the law that l^band 
starve himsdf to maintain his wife — 
recorded in husband’s fathers name 
not mean land cannot provide and is no* 
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Section 24 — Note 3 (contd.) 
one of the means for maintenance of wif^ 
That aspect ignored by lower Court — ^t 
in second appeal quantum awarded oy 
lower Court does not suffer such error of 
law or procedure as to warrant interfer¬ 
ence. A 1980 All 109 (110) ; 1980 Mat LR 85. 

(30) Litigation expenses — Wife’s main 

petition continued for IV^ and her 

petition under S. 24 was hotly contested 
and continued for 2 years and 9 months 

In view of prolonged trial and the status or 
parties Rs. 2.000/- towards litigation ex¬ 
penses, held reasonable. A 1981 Pun] 305 
(308) : 1981 Hindu LR 345. 

(31) Maintenance allowance to wife living 
separately — Arrears of maintenance — 
Date from which allowable — Claim for 
substantive maintenance at higher rate than 
what was awarded pendente lite under 
H M. Act cannot be defeated merely be¬ 
cause the interim maintenance was not 
challenged by the wife till the disposal of 
the husband’s petition under the H. M. Acv. 
(1976) Mah LJ 512 : ILR (1978) Bom 127 

(140) (DB). 


(32) District Court fixing interim mainte¬ 
nance and allowing certain amount as ex¬ 
penses for proceedings — Husband prefer¬ 
ring an appeal for judicial separation 
Dismissal of the petition on ground of de¬ 
fault — Under circumstances reduction in 
amount granted as expenses found nec«- 
sary. 1977 Hindu LR 145 (145) : 1977 Mat LR 
1 (Raj). 

(33) Grant of litigation expenses — Party 
had to spend on travelling of herself and 
one person accompanying her to attend 
court — Cannot be a ground for enhanced 
amount of litigation expenses (obiter). 1977 
Hindu LR 453 (454) (Delhi). 


(34) Litigation expenses — Computation 
— Fact that party engaging counsel from 
place of her residence and therefore had to 
give more fee, so as to attend the court at 
different place held, irrelevant —’ Partv 
not at liberty to engage counsel from any 
place and incur any amount for litigation. 
1977 Hindu LR 513 (514) (Punj). 


(35) Husband’s monthly income was Rup¬ 
ees 1,600/- wife coming from Ludhiana to 
Jullunder for attending court proceedings 
instituted by husband for dissolving mar¬ 
riage — Wife having already received 
Rs. 14,500/- from husband under some coni- 
promise — Held maintenance @ Rs. 400/- 
p. m, and Rs. 1,000/- as expenses of litiga¬ 
tion was properly awarded. 1982 Hindu LR 
128 (129) : (1982) 2 Div Mat C 51 (Punj). 

(36) Maintenance pendente lite and litiga- 
tion expenses — Quantum of — Earnings of 
husband Rs. 300/- p. m. — Amount of 
Rs. 50/- p. m. as maintenance fixed by trial 
court — Held, too meagre for maintenance 
of wife and her two children — Amount 
modified and fixed at Rs. 100/- p. m. 1980 
Hindu LR 21 (22) (Punj) •• 1981 Hindu LR 
539 (1) (539) (Punj). 


(37) No dispute about applicants’ haymg 

no independent source of income. District 
Judge finding that net monthly income ot 
non-applicant was Rs 550/- — Litigation 

expenses of Rs. 550/- and monthly allowance 
of Rs. 125/- held proper. 1981 WLN (UC) 
264 (264) (Raj). 

(38) Monthly income of husband Rs. 700/- 
out of which he had to maintain his 3 
children and spend for their education — 
Order allowing maintenance allowance of 
Rs. 50/- p. m. and litigation expenses of 
Rs. 150/- held legal and not suffering from 
any infirmity. 1977 Hindu LR 389 (389) 
(Punj). 

[But see (1982) 1 Kant LJ 441 (447) : 

A 1982 Kant 329 (DB). (Husband get¬ 

ting a salary of Rs. 700/- per month — 
Rs. 150/- awarded as maintenance for the 
wife forced to live separately was not high.)! 

(39) Wife earning Rs. 100/- p. m. — 
Husband earning Rs. 800/- p. m, and 
maintaining three children — Maintenance 
amount of Rs. 100/- p. m. and litigation ex¬ 
penses of Rs. 500/- held was sufficient. 1982 
Hindu LR 122 (123) : 1982 Div Mat C 3 
(Punj). 

(40) Quantum of maintenance — Finding 
that annual net income of the husband 
could be taken to be Rs. 30.000/- — The 
sum of Rs. 500/- pendente lite for the wife 
cannot be said to be unreasonable. (1978) 2 
Cal LJ 602 (606) : 1979 Cal HN 215 (DB). 

(41) Where applicant (wife) had given 
details of expenses already incurred by her 
on the litigation, viz, Court-fees, typing 
charges, (Counsel Fees and commission fee 
for examining absent witness, etc., these ex¬ 
penses have to be scrutinized and there is 
no justification for ignoring the actual ex¬ 
penses incurred before the application on 
the ground that the amount of future ex¬ 
penses was small. 1975 Hindu LR 1 (6) : ILR 
(1973) 2 Punj 248 (DB). 

(42) Interim maintenance and legal ex¬ 

penses — Grant of — Courts generally grant 
l/5th of husband’s net income as pendente 
lite alimony to wife — Relation like mother 
sister etc. who are dependent on wife are 
not to be considered in fixing alimony — 
Legal expenses to be granted should be 
reasonable. (1980) 2 Kant LJ 197 (201) : 

1980 Hindu LR 611. 

(43) Only on the petitioner’s proving 
insufficiency of income that the court is re¬ 
quired to consider the income of the parties 
and decide the quantum of maintenance 
and expenses of the proceedings. 1980 Hindu 
LR 515 (518) : 1980 Mat LR 225. 

(44) No order can be passed on mere con¬ 
jectures and surmises, if applicant failed to 
produce evidence to prove income of respon¬ 
dent — However, in view of respondent’s 
admission that he was earning Rs. 200/- 
per month Rs. 100/- as maintenance and 
Rs. 300/- as litigation expenses was allow¬ 
ed. 1979 Hindu LR 304 (305) : 1979 Marr LJ 
453 (Punj). 


'*A*' in the citations stands for AIR 
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25. Permanent alimony and maintenance.— (1) Any Court exercising 
jurisdiction under this Act may, at the time of passing any decree or at any 
lime subsequent thereto, on application made to it for the purpose by either 
the wife or the husband, as the case may be, order that the respondent 
shall, aj • * • • • j p^y applicant for her or his maintenance and 

support such gross sum or such monthly or periodical sum for a term not 
exceeding the life of the applicant as, having regard to the respondent's 


Section 24 (contd.) 

4. Meaning of ^petitioner' and 'respondent’. 

(1) The expression "petitioner” and "res¬ 
pondent” appearing in S. 24 refer clearly to 
the petitioner and the respondent in the ap¬ 
plication and not the original proceeding 
taken under the Act. A 1957 Punj 85 (85. 
86) : ILR (1957) Punj 709 •• A 1959 All 628 
(629) •• A 1959 Madh Pra 187 (188) •• A 
1958 Bom 466 (467) : ILR (1958) Bom 949 

(DB) •• A 1957 Mys 44 (45) : ILR (1956) Mys 
317 •• A 1964 Madh Pra 73 (75) : 1963 MPLJ 
426 •* A 1962 Cal 455 (456) : 66 Cal WN 
388. 

5. Revision. 

fNote:— Since by Amending Act No. 68 
of 1976 orders passed under S. 24 are not 
appealable, cases prior to amendment have 
not been given—W.l 

(1) After the passing of Marriage Laws 
(Amendment) Act (68 of 1976). only a revi¬ 
sion will lie against order passed under 

5. 24 and not an appeal. (1982) 1 Div Mat C 
4.55 (456) (MP) •• 1982 All WC 608 (609) *• 
A 1982 AP 100 (102, 103, 104) : (1982) 1 
APLJ (HC) 113 (DB) •• A 1982 J & K 95 
(97) : 1982 Srinagar LJ 127 •• A 1981 Kant 
115 (116) : ILR (1980) 1 Kant 734 (DB) ** 
1982 Hindu LR 368 (369) (P & H) ** A 1980 
All 350 (350) : 1980 Mat LR 364 •• 1980 All 
WC 253 (253) •• A 1979 Bom 173 : 80 Bom 
LR 298 (DB) *• ILR (1979) 1 Kant 382 (384) 
(DB) •• 1977 Hindu LR 453 (Delhi). 

(2) Although proceedings under S. 24 had 
started before S. 28 was amended, order 
under Sec. 24 is not appealable under 
S. 28. A 1980 All 344 (345) : 1980 All WC 281 
•• A 1977 Madh Pra 271 (272) (DB) •• 1979 
Marr LJ 484 : 1979 Mat LR 381 (Delhi). 

(3) "Proceeding” — Contemplated by 
S. 24 — Refers to original proceeding other 
than a suit — It does not mean a proceeding 
in a suit — Revision against order on ap¬ 
plication under S. 24 is not maintainable. 
1980 All WC 45 (45) *• 1982 WLN (UC) 18 
(20) : (1982) 2 DMC 146 (Raj). 

(4) Where the CJourt did not give reason 
or basis for fixing maintenance or litigation 
expenses at certain figures it would amount 
to an illegality and material irregularity 
and exercising admitted jurisdiction in ques¬ 
tionable manner. Therefore revision would 
be maintainable. 1979 Hindu LR 60 : 1980 
Marr LJ 86 (Delhi). 

(5) Trial Judge committing material 
irregularity in not taking into considera¬ 
tion certain evidence while refusing to grant 
maintenance on ground of non-applicants 
having not possessed of sufficient means t- 
Not sufficient ground to interfere — Mate¬ 
rial irregularity must be shown to have 
resulted in wrong exercise of jurisdiction. 
A 1979 Bom 264 (267) : 1979 Mah LJ 555. 


(6) Order fixing interim maintenance 
under S. 24 of Hindu Marriage Act. 1955 
whether amounts to judgment (Quaere) — 
Pendente llte maintenance raises control 
versy independently of suit and decision 
thereon concludes controversy finaUy be¬ 
tween parties and as such Letters Patent 
Appeal is maintainable. A 1979 Bom 173 
(176) ; 80 Bom LR 298 (DB). 

SECTION 25 — SYNOPSIS ' 

1. Permanent alimony. 

2. 'Passing any decree’. 

3. 'Respondent’. 

4 . 'While the applicant remains unmarri¬ 

ed’. (Law prior to its amendment in 

1976) 

5. 'Conduct of the parties’. 

6. Sub-section (3). 

7. This section and Section 48S, Criminal 

P. C. 1893 (now S. 125 Cr. P. C. (1974)) 

8. Appeal and revision. 

1. Permanent alimony 

(1) The provisions contained in S. 25 of 
the Hindu Marriage Act, 1955, are not con¬ 
trolled by S. 18 of the Hindu Adoptions and 
Maintenance Act. A 1959 Madh Pra 349 (350) 
•• A 1973 Ker 273 : 1973 Ker LT 431 (DB). 

(2) A wife who has obtained a decree for 
conjugal rights, on a refusal by the husband 
to keep her is entitled to apply for grant 
of maintenance under S. 25 of the Hindu 
Marriage Act without filing a suit for it 
under the Hindu Adoptions and Mainte¬ 
nance Act and the Court can in its discre¬ 
tion grant it. A 1972 Raj 313 (314) : 1972 
Raj LW 363. 

(3) A Hindu wife is entitled to get mainte¬ 
nance from her husband not only under the 
general provisions of law which would 
govern her case but also under S. 25. Both 
these remedies are open to her and it is for 
her to select a particular remedy. 1976 
Hindu LR 277 : (1973) 14 Guj LR 301. 

(4) The amendment of 1976 has widened 
the scope of S. 25 with the result that 
Court must now look to and take into ac¬ 
count "other circumstances” of the case be¬ 
sides the income of spouses and their con¬ 
duct. It is therefore mandatory for the 
Court to grant full opportunity to the pi¬ 
ties to substantiate their rival contention 
by leading proper evidence. (1982) 1 Div 
Mat Cas 83 (85) : 1981 Mat LR 224 (MP). 

(5) Section 25 cannot be held to 

been impliedly repealed by S. 4 of Hlndn 
Adoptions and Maintenance Act. 1956. A 1963 
Mad 283 (286) ; (1963) 1 Mad LJ 11. 

(6) Court has discretion in matter of fix¬ 
ing date from which maintenance should 
be paid. A 1970 Punj 341 (346) : 1969 Cur IJ 
949 •• 1979 Hindu LR 312 (DB) (Punj). 
(When respondent was living apart long b^ 
fore application was made, it could not oe 
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own income and other property, if any, the income and other property of 
the applicant ‘'[the conduct of the parties and other circumstances of the 
case] it may seem to the Court to be just, and any such payment may be 
secured, if necessary, by a charge on the immovable property of the respon¬ 
dent 

(2) If the Court is satisfied that there is a change in the circumstances 
of either party at any time after it has made an order under sub-section (1), 
it may, at the instance of either party, vary, modify or rescind any such 
order in such manner as the Court may deem just 

(3) If the Court is satisfied that the party in whose favour an order has 
been made under this section has remarried or, if such party is the wife, 
that she has not remained chaste, or, if such party is the husband, that he 
has had sexual intercourse with any woman outside wedlock, may at the 
instance of the other party vary, modify or rescind any such order m such 

manner as the court may deem just.] 

[Cf Divorce Act, 1869, Section 37: ParsI Marriage and Divorce Act, 1938, See- 
' tion 40; Special Marriage Act, 1954, Section 37; Matrimonial Causes Act, 1950, 
Secs. 19, 20, 21, 22, 23 (U. K.); Matrimonial Causes Act 1965 (1965 C. 72), Sec- 


Section 25 — Note 1 (contd.) 

contended that maintenance allowance 

should be granted from date of order.) 

(7) Permanent alimony — Agreement to 
pay monthly allowance over ^ 

lumo sum is legal, 1970 Kash LJ 204 A 
1976*^ Bom 433 ; 1977 Mah LJ 144. (Se^nd 

marriage during subsistence of first — Not¬ 
withstanding nullity of marriage, either 
party thereto is entitled to claim 
nan4. A 1966 Mad 394, Dissented from.) 

(8) Application for alimony by wife in 
suit by her for dissolution of marriage 
Suit decreed but application dismissed — 
Decree becoming Anal — She cannot file 
Bubsequent application for alimony. A 1964 
Andh Pra 247 (248). 

[See however A 1971 Piinj 141 (144) : 71 
Pun LR 923 (FB). (Alimony application can 
be made by wife after grant of a divorce 
decree in favour of husband.) I 

(9) Petition for divorce by husband dis¬ 
missed — Interlocutory application by wife 
for maintenance not disposed of — Appe^ 
against dismissal of divorce petition allow¬ 
ed and petition remanded for fresh trial — 
Fresh application for maintenance n<rt 
n^essary A 1978 AP 6 8 (1978) 1 Andh WR 


72 (DB). 

(10) Section 25 recognises the right of the 
wife in the matter of maintenance. The 
obligation of the husband to provide for his 
wife’s maintenance and support does not 
come to an end simply on the passing of a 
decree or any of the reliefs which ^e 
Court Is empowered to grant under the 
even when the decree is in favour of the 
husband. (1967) 2 Mys LJ 373. 

(11) "Wife” or husband referred to in 
S. 25 Includes divorced wife or divo^ed 
husband — Severance of marital tie effected 
by decree annulling marriage does not put 
on end to the liability to pay maintenance. 
Hence an application for maintenance by 
ex-wife or ex-husband is maintainable. 
(1971) 84 Mad LW 95 •* A 1971 PunJ 141 
1143, 144) : 71 Pun LR 923 (FB). 

(12) Decree for divorce passed — Decree 
does not bar subsequent application by wile 


for permanent alimony. A 1968 Guj 150 
(154) : (1967) 8 Guj LR 888. (A 1963 Guj 
242. Overruled.) •• 1966 All WR (HC) 786 
(787) •• A 1982 Raj 83: 1982 Raj LW 63. 
(Decree of divorce on ground of desertion by 
wife — Wife is not disentitled to permanent 
alimony but her conduct should be con¬ 
sidered while determining quantum of 
maintenance.) 

(13) Phrase ’conduct of the parties and 
other circumstances of the case’ — Quali¬ 
fies the phrase "such gross sum or such 
monthly or periodical sum” and the word 
’conduct’ is not limited to the instances of 
conduct contained in S. 25 (3). A 1982 Rai 
83 : 1982 Raj LW 63. (A 1981 Punj & Har 
212, Dissented from.) 

(14) Application for alimony — Existence 

of unsatisfied decree for restitution of con¬ 
jugal rights against applicant is no bar. A 
1970 Punj 341 (344) : 1969 Cur LJ 949 •• 

(1982) I Div Mat C 83 (85) (MP) •* A 1982 
Mad 187 : (1981) 2 Mad LJ 159. (Decree for 
restitution of conjugal rights — Non-com¬ 
pliance of — Subsequent divorce decree 
does not disentitle an erring wife to per¬ 
manent alimony and maintenance) •• A 1968 
Guj 150 (155) : 8 Guj LR 888. 

(15) Where in a petition for restitution of 
sonjugal right by the husband, the wife 
alleged cruelty by the husband and claimed 
permanent alimony for herself and the 
minor child, the claim was in fact a coun¬ 
ter-claim within S. 23-A and the petitioner 
husband could not be allowed to withdraw 
his petition. 1982 Lab IC (NOC) 39 6 (1982) 
Kant LJ 41 (42). 

(16) Wife deserting husband — Judicial 
separation granted to husband — Wife not 
unchaste nor her conduct flagrantly vicious 
— Order for alimony made in wife's favour 
should not be interfered with. (1964) 66 Pun 
LR 1113. 

(17) An application for interim mainte¬ 

nance during pendency of application for 
permanent alimony under S. 25 is main¬ 
tainable. A 1981 Delhi 99 (100. 101) : 1981 
Mat LR 263 •* 1979 Hindu LR 392 (393) 

(P & H). 
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tion 30. Divorce Act (1968), S. 11, Inheritence (Provisions for Family and 
Dependants) Act, 1977 (C. 63) S. 1; Matrimonial Proceedings and Property 
Act, 1970 (C. 45), S. 21 J. & K. Hindu Marriage, 1980, S. 31.] 

[a] Words ’'while the applicant remains unmarried” omitted by Marriage Laws 
(Amendment) Act, 1976 (68 of 1976), S. 18 (a) (i) (27-5-1976). 

[b] Substituted for the words 'and the conduct of the parties’ by Act 68 of 1976, 
S. 18 (1) (i) (27-5-1976). 

[c] Substituted for the words 'it shall rescind the order' ibid, S. 18 (2) (27-5-76), 

OBJECTS AND REASONS 


See under Section 24. 

Sub-section (3) — "Seeks to treat the wife 
and the husband alike so that an order for 
alimony may be cancelled if either the hus¬ 
band or the wife swerves from the right 


path.”—J. C. R. 

Clause 18.— This clause seeks to 
amend Section 25 so as to clerify the in¬ 
tention and to eliminate difficulties in in¬ 
terpretation.—S.O.R. (68 of 1976). 


Section 25 — Note 1 (contd.) 

(18) Application for permanent alimony 

and for interim maintenance by wife — Plea 
of unchastity of wife was no ground to re¬ 
fuse maintenance — Conduct of wife was 
however relevant while considering quan¬ 
tum. A 1981 Delhi 99 (100. 101) : 1981 Mat 
LR 263 •• A 1982 Delhi 458 : (1982) 2 Div 
Mat C 6 (11). (Wife giving birth to illegi- 
limate child during pendency of proceedings 
on ground of desertion held entitled to per¬ 
manent alimony.) •* A 1973 Ker 273 (275, 

276, 277) : 1973 Ker LT 431 (DB). (Decree 
for judicial separation on ground of adultery 
of wife — Order for bare maintenance from 
date of decree — Not illegal — Conduct of 
party can be taken into account in fixing 
quantum of maintenance. A 1967 Ker 181» 
Overruled.) •* (1972) 1 Cut WR 717. 

(But see 1978 Hindu LR 252 (Punj). (Re¬ 
spondent-wife guilty of unchastity as she 
begot child from some person other than 
her husband — She is not entitled to any 
maintenance — Question of granting main¬ 
tenance to illegitimate child does not arise.) 

A 1967 Ker 181 and A 1970 J & K 15 
Foil.) 

(19) Section 25 cannot be construed in 
such a manner as to hold that notwithstand¬ 
ing the nullity of the marriage the wife 
retains her status for purposes of applying 
for alimony and maintenance. The proper 
construction of Section 25 would be 
where a marriage is admittedly a nulluy, 
the section will have no application (Obi¬ 
ter). A 1966 Mad 394 (396, 397) : (1966) 1 
Mad LJ 529. 

(20) Provisions of Section 25 (1) and those 
of Section 18 of the Hindu Adoptions and 
Maintenance Act are not inconsistent As¬ 
suming that under Section 18. a right 
to claim maintenance is conferred only on 
a lawfully married Hindu wife, it does not 
follow that the provisions of another statute 
whereby parties to a Hindu marriage even 
other than a lawfully wedded Hindu wife 
are granted rights of maintenance would be 
inconsistent therewith. A 1976 Bom 433 9 
1977 Mah LJ 144. (Section 25 (1) not only 
provides for a remedy but also confers a 
right to claim maintenance.) 

(21) Where the respondent wife was liv¬ 
ing in adultery with the co-respondent even 
at the time when the case was being heard, 
the Court should not make any order for 


maintenance in favour of the wife. A 1960 
Cal 575 (576) : 64 Cal WN 225 (DB) *• A 
1970 J and K 150 (152) : 1970 Kash LJ 189 
** A 1967 Kerala 181 (185) : 1966 Ker LJ 856. 
(A 1960 Cal 438, Dissented from.) 

(22) The question as to the amount ot 
maintenance is a question of fact and it de¬ 
pends upon the gathering together of all 
facts of the situation. A 1959 Madh Pra 349 
(351) •• 1981 Hidnu LR 165 (167. 168) (P & H). 


(23) Application for alimony — Deter¬ 
mination of amount — Order barring hus¬ 
band from taking part in further proceed¬ 
ings in case of failure to pay the amount — 
Husband not paying the amount — Denial 
of opportunity to lead evidence justified. 
(1976) 3 WLN (UC) 397 (Raj). 

(24) The fact that husband had remarri^ 
and consequent increase in his expenses Is 
not a relevant circumstance in considering 
what is appropriate amount to be awarded 
— Considering the standard of living to 
which parties are accustomed, sum of 
Rs. 100^ per month, held to represent ap¬ 
propriate amount of maintenance. 1978 
Hindu LR 379 : 1979 Marr LJ 385 (Punj). 

(25) The fact that the wife has been liv¬ 
ing apart for a number of years and that 

can earn for herself is not a justifiable 
groimd for reducing the amount of main- 
tenancne to the wife much less denying it 
totaUy. A 1959 Madh Pra 349 (351). 

(26) Where a decree for judicial separa¬ 
tion is granted to the wife on the ground of 
desertion by the husband, the fact that the 
husband made an offer to take her back dur¬ 
ing the proceeding or in appeal is no justi¬ 
fication for reducing the amount of main¬ 
tenance to the wife much less denying it 
totally. A 1959 Madh Pra 349 (351). 


(27) Amount necessary for son’s mainten¬ 
ance — Not to be included in fixing mother’s 
permanent alimony. A 1968 Guj 150 (155) i 
(1967) 8 Guj LR 888. 

(28) Amount of alimony to be granted to 
svife — No arithmetical rule can be adopt¬ 
ed as a matter of course — Only indepen- 
3ent income of wife can be taken into ac- 
^unt — Expenses needed for wifes stumes 
:annot be taken into account. A 1964 

38 (39) : (1963) 1 Mys LJ 180 •• 1980 Sim 
173 : 1980 Hindu LR 515 (Him Prah 
("Income” does not include apy 
gerty.) •• A 1966 Mys 178 (189); (1965) 2 
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Law Rep 67 (DB). (Quantum of alimony to 
be awarded to wife — Possibility of wife 
inheriting property from her father cannot 
be taken into account.) 

(29) Divorce on ground of desertion on 
part of wife — Wife is not disentitled from 
claiming permanent alimony and mainten¬ 
ance. A 1981 Punj 212 ; 1981 Hindu LR 421 
•• A 1982 Raj 83 : 1981 WLN 392. 

(30) Application by husband for divorce 
— No application filed by wife for grant of 
maintenance — Compromise decree grant¬ 
ing divorce also granted maintenance to 
wife — Order of maintenance cannot be 
challeged in execution Of order of mainten¬ 
ance. A 1981 Punj 186 : 1981 Hindu LR 144. 


(31) Wife granted decree of divorce on 
ground of cruelty — Wife’s application for 
grant of alimony under S. 25 allowed the 
parties having entered into a compromise 
which was recorded in the Court. 1979 Hindu 
LR 311 (312) (Punj). 

(32) Husband granted divorce — Amount 
of alimony to wife — Possibility of husband 
marrying again and consequent increase m 
his expenses cannot be taken into con¬ 
sideration. A 1964 Mys 38 (38, 39) *. (1963) 1 
Mys LJ 180 (DB). 

(33) Marriage between the parties dissolv¬ 
ed according to custom of divorce prevalent 
in the community of the parties 

ed wife and her daughter held entitled to 
permanent alimony and maintenance under 
Section 25. 1975 WLN (UC) 106 (Raj). 

fBut see (1982) 1 Div Mat C 27 (28) (MP). 
(Held that no maintenance could be granted 
after the divorce was obtained under caste 

custom.)! . . 

(34) Marriage annulled at instance of hus¬ 
band on grounu that marriage could not 
be consummated owing to impotence of vnfe 

— Wife is still entitled to alimony under 
S. 25. 1980 Marriage LJ 464 : 1981 Hindu 

LR 29 (Punj). , . 

(35) Wife without any employment though 

possessed of high qualifications — No 
dence as to whether she had other property 

— Husband getting net amount of Rs. 444 
as salary per month after necessary deduc¬ 
tions — Having regard to evidence and con¬ 
duct of husband order awarding mainten¬ 
ance of Rs. 120 per mensen held just and 
proper. A 1968 Mys 226 (227) : (1967) 2 Mys 
LJ 432. 

(36) The amount of maintenance Is a 
matter which can always be revised by a 
court decreeing the maintenance, if there is 
any change In the circumstances of the par¬ 
ties A 1980 All 109 (110) : 1979 All WC 698 
(700). 


(37) Maintenance allowance to wife living 
separately — Arrears of maintenance — 
Date from which allowable — In view of 
the fact that right to maintenance is a sub¬ 
stantive and continuing right and the quan¬ 
tum of maintenance is variable from time 
to time, wife is entitled to claim the same 
from the date she was driven out of hus¬ 
band’s house after deducting therefrom 
what had been received by her pursuant to 
order under S. 24. 1^6 Mah LJ 512 : ILR 
(1978) Bom 127 (DB). 


(38) Application by wife for judicial 
separation, and for permanent injunction 
against husband from entering her re¬ 
sidence — Maintenance includes provision 
for residence — Court finding that husband 
was abusive and drunkard — Court, held, 
has power to grant injunction against hus¬ 
band under Section 18 of Hindu Adoptions 
and Maintenance Act (1956), while passing 
decree under Section 25 (1). 1977 Mah LJ 
661 : (1978) Mat LR 44 (DB). 

(39) Permanent alimony — Determina¬ 

tion — Husband’s income alone considered 
— Net income admitted by him taken as 
basis and slightly less than l/3rd of such 
monthly income granted — Held that as 
there was nothing to show the assets or the 
income of wife alimony determined on bas's 
of husband’s income was just in the cir¬ 
cumstances of the case. A 1975 Cal 64 (66, 

67) : (1974) 1 Cal HC (N) 171. 

(40) In a case under the English law it 
was held that in considering an order for 
periodical payments, the possibility of re¬ 
marriage should be excluded in assessing 
the amount of the payments. The calculation 
of one-third of husband’s income should be 
based on his gross income without having 
regard to the new wife’s earnings although 
her earnings could be taken into account 
to the extent that she, and not the husband, 
was contributing towards her keep. (1977) 1 
All ER 1. 

(41) For the purpose of fixing the amount 
of maintenance for the wife, no hard and 
fast rules are fixed. Section 25 leaves the 
matter to the discretion of the Court to fix 
such amount as it may seem to it "to be 
just’’. In fixing the quantum allowance has 
to be given to the incon^e of the wife, but 
allowance is not to be given of her entire 
income, as she is entitled to have some dis¬ 
count applied to it. Instead of awarding 
periodical maintenance, in a given case, the 
wife should be allowed a gross sum roughly 
calculated on the basis of the capitalised 
value of the monthly allowance. In doing 
so the conduct of the husband as has come 
on record is relevant. ILR (1971) 2 Delhi 97. 

(42) The words "wife” and "husband” in 
Section 25 are used in a descriptive sense 
and not as indicating their legal status, 
which may have been determined by the 
court in the main proceeding. Further, the 
relief under Section 25 being ancillary and 
consequential to the one in the main pro¬ 
ceeding needs to be liberally construed. It 
is not the intention of the law that the 
party otherwise entitled to alimony should 
be deprived of it and face misery or starva¬ 
tion merely because the marriage has been 
dissolved. A 1977 Delhi 124 : 1978 Hindu LR 
138 •• A 1982 Kant 170 : (1982) 1 Kant LJ 
54 (DB). 

(43) Application by wife for alimony and 

maintenance of child under Section 25 — 

Non-mention of Section 26 does not affect 
substance of prayer. A 1975 Mad 15 (16. 17) : 
(1974) 2 Mad LJ 237. 

(44) When a marriage Is dissolved under 
S. 10 of the Madras Aliyasanthana Act 
alimony cannot be granted by invoking this 
section. Under Section 25 alimony can be 
ordered only by a Court exercising jurisdic- 
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tion under Hindu Marriage Act. A 1973 Mys 

69 (71) ; (1973) 1 Mys LJ 7 (DB). 

(45) The Act has not been very carefully 
drafted and the language of Section 25 has 
to be liberally construed. Even if the mar¬ 
riage was void ipso jure, as the lady had 
been made to go through a mock marriage 
and to lose her maidenhood under the be¬ 
lief brought out by false pretences that she 
was a lawfully wedded wife she should be 
treated as a wife for the purpose of making 
an application under Section 25. A 1973 
Punj 44 (45. 46) : 74 Pun LR 201. 

(46) Charge on property — Amount of 
permanent alimony granted under Section 25 
made charge on movable and immovable 
property of respondent — Such charge is 
not admissible in resp^ of provident fund 
amount of respondent in view of Section 3, 
Provident Funds Act. A 1971 Punj 141 : 71 
Pun LR 923 (FB) •* 1979 Hindu LR 312 (DB) 
(Punj). (Charge on salary cannot be made 
for recovery of maintenance — It could be 
recovered under S. 28-A.) 

(47) The entire wages of a labourer can¬ 
not be exempt from attachment in execu¬ 
tion of a decree for maintenance. The ex¬ 
emption cannot exceed the amount provided 
in clause (i) of S. 60 (1) of Civil P. C. (1981) 
2 Cal HN 431 (437). 

2. 'Passing any decree’. 

(11 The words 'at the time of passing any 
dt.'cree or at anv time subsequent thereto’ 
in Section 25, mean at the time of passing 
any decree of the kind referred to in the 
earlier provisions of the Act and not at the 
t'lne of dismissing the petition for any of 
the reliefs provided in those sections or any 
time subsequent thereto. The expression 'any 
decree’ does not include an order of dis- 
mis-sal. The passing of an order of dismissal 
of a petition cannot be regarded as the pass¬ 
ing of a decree within the meaning of this 
section. A 1961 Guj 202 (205. 206): (1961) 2 
0'*i LR 536 (DB) •• A 1967 Orissa 163 (165): 
ILR (1967) Cut 439 •• A 1964 Bom 83 (84, 
85) : 65 Bom LR 441 •• A 1963 Cal 428 
(429) : 67 Cal WN 638 (DB). 

(2) Where no decree for divorce Is passed, 
application for alimony cannot be allowed. 
1969 BLJR 999. (Where the application by 
the husband under Section 10 (1) (b) is al¬ 
lowed to be withdrawn there is no decree 
passed in favour of the husband.) *• A 1962 
Bom 27 (28) : 63 Bom LR 676. 

(3) Petition by husband under S. 9 for 
restitution of conjugal rights dismissed — 
Award of maintenance to wife under S. 25 
is illegal. A 1980 Raj 102 : 1979 Raj LW 546. 

(4) While dismissing husband's applica¬ 
tion for judicial separation permanent main¬ 
tenance cannot be granted to wife. A 1973 
Raj 3 (6) : 1973 Raj LW 226. 

(5) Alimony — Grant of — Application 
by wife claiming decree of nullity of mar¬ 
riage — Dismissed — Petition for alimony 
not maintainable. A 1979 Punj 206 : 1979 
Marr LJ 431. 

(6) A Civil Court has Jurisdiction under 
the provisions of Hindu Adoptions and 
Maintenance Act to entertain a suit for 
maintenance by a Hindu wife against her 


husband even after dismissal of a petition 
by the latter for restitution of conjugal 
rights. Section 25 of the Hindu Marriage 
Act cannot be called in aid by the defen¬ 
dant husband to question the jurisdiction of 
the Civil Court to entei^in the suit. The 
words "any decree” occurring in the section 
is intended, in the context to cover only 
cases in which some relief is granted under 
any one of Sections 9 to 13 of the Act and 
not an order dismissing a petition for such 
relief, similarly, the words "at the time of 
passing any decree or at any time subse¬ 
quent thereto” indicate that grant of main¬ 
tenance is only ancillary to the main relief 
envisaged in Sections 9 to 13. (1977) 1 An 

WR 282. 

(7) Court can in an appropriate case grant 
the relief of maintenance to woman from 
^e estate of her deceased husband even on 
its finding that her marriage was void. A 
1982 Bom 231 (240) : (1981) 83 Bom LR 327 
•• A 1982 Kant 170 : (1982) 1 Kant LJ 54 
(DB). (Maintenance — Decree of annulment 
of marriage does not disentitle either party 
to maintenance.) •• A 1972 Cal 4 (7. 8) : 75 
Cal WN 932. (Benefit of section is available 
to either party to marriage that has been 
annulled by a decree of nullity under S. 12.) 

(8) Where the High Court, on appeal, re¬ 

versed the judgment and decree of the 
Trial Court (dismissing the wife’s petition 
under S. 9) and granted to her a decree for 
restitution of conjugal rights that Court 

while passing the said decree had also 

jurisdiction under S. 25 to order payment of 
permanent alimony to the appellant wife. 
(1982) 1 Cal LJ 318 (327) (DB). 

(9) Permanent alimony and maintenance 

— Ex parte decree of judicial separation — 

Husband preferring an appeal against the 
order for alimony — Wife presenting an 
application for alimony on the same day be¬ 
fore the decree of judicial separation was 
passed — While passing the decree the 

award for alimony also passed — Held, 

awarding alimony without issuing notice of 
the application to husband was not valid. 
1977 Hindu LR 378 : 1978 Marriage LJ 5 
(Puni). 

(10) Decree for permanent alimony and 
maintenance — Wife instituting proceedings 
to realise the amount due from alimony — 
Wife also tiling an application under Ss. 24 
and 26 of the Act for litigation expenses and 
pendente lite maintenance — Held that no 
second order could be passed for pendente 
lite maintenance simply because some part 
of the permanent alimony had fallen in ar¬ 
rears. 1977 Hindu LR 390 (Punj). 

(11) Execution proceedings to realise the 
amount of alimony decreed by the Court 
and litigation expenses for such pr<xeedings 
are "proceedings under the Act” within the 
meaning of S. 24 and the Court can order 
the other spouse to pay the litigation ex¬ 
penses as well as maintenance amount as 
decreed. ILR (1973) 1 Punj 404 (408). 

(12) Divorce proceedings against wife 
suffering from mental disorder — Wife 
seeking maintenance if decree of divorce 
is granted — Husband drawing Rs. 900 p.m. 

— Maintenance at Rs. 150 p. m. (already al¬ 
lowed pendent lite) held to be just ana 
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Section 25 — Note 2 (contd.) 
reasonable considering that the husband had 
three daughters to support 1981 Hindu LR 
157 (161, 162) (Punj), 

3. 'Respondent*. 

(1) The word 'respondent* te used in Sec¬ 
tion 25 (1) not in the orthodox sense in 
which the word is generally used in matri¬ 
monial Cases but in the sense of the oppo¬ 
site party to a petiion or as a defendant to 
a petition. A 1960 Cal 575 (576) : 64 Cal 

WN 225 (DB). 

4 . ‘While the applicant remains unmarried’ 
(Law prior to its amendment 
by Act 68 of 1976) 

(1) In enacting Section 25 the intention 
of the legislature was not to restrict the 
powers of the Court in granting permanent 
alimony and maintenance to an extremely 
limited class of cases, namely where the 
Court had passed a decree for divorce or of 
nullity of marriage. The power was intend¬ 
ed to be exercised at time of passing of any 
of decrees referred to in earlier provisions 
of Act or at any time subsequent thereto. 
The legislature, however, has inserted the 
words 'while the applicant remains unmar¬ 
ried’ only intending to make those words 
applicable in those cases where a party was 
in a position to contract a marriage. Tho^ 
words could not, with any propriety, be 
used in respect of the cases where the mar¬ 
riage bond remains unsevered. The opera¬ 
tion of the words should be confined to 
those cases where the applicant is in a posi¬ 
tion to contract a lawful marriage. In such 
cases, the order must be made conditional, 
its operation being dependent upon the ap¬ 
plicant remaining unmarried. A 1961 Guj 
202 (206 to 208) : (1961) 2 Guj LR 536 (DB) 
•* A 1963 Cal 428 (429) : 67 Cal WN 638. (In 
the context of Section 25 (1), the condition 
means 'while the applicant is not remarried.) 
•• A 1963 Mad 283 (286) : (1963) 1 Mad LJ 
11 •• (1971) 84 Mad LW 95 (96). 

(2) Under Section 25 the Court can award 
maintenance to the spouse in any proceed¬ 
ing whether it is for judicial separation or 
for restitution of conjugal rights or for dis¬ 
solution of marriage by divorce or for annul¬ 
ment of marriage by a decree of nullity and 
the scope of Section 25 cannot be whittled 
down by the clumsy phrase "while the ap¬ 
plicant remains unmarried" used therein 
which simply means "so long as the appli¬ 
cant continues to remain entitled, in the 
eye of law, to maintenance.” A 1975 Mad 15 
(17, 18) : (1974) 2 Mad LJ 237. (Decree for 
restitution of conjugal rights passed — In¬ 
terlocutory application for maintenance of 
child is maintainable.) 

(3) Annulment of marriage under S. 12 (1) 
on ground of impotency — Marriage not 
being void, wife coiild be granted mainte¬ 
nance till she remains unmarried. A 1975 
Mad 196 (168, 197) : (1975) 1 Mad LJ 18 
(DB). 

(4) In a case In which a decree for annul¬ 
ment of marriage on the ground of im¬ 
potency of wife is passed an application of 
the wife for permanent alimony would be 
maintainable. The expression "while the 
api^cant remains unmarried." (since delet¬ 


ed) has nothing to do with the power of 
the Court to pass an order for alimony. ILR 
(1973) Guj 1099 (1103). 

5. "Conduct of the parties". 

(1) ‘Conduct of the parties’ means conduct 
not merely of wife who applies for or 
claims alimony but also of husband in re¬ 
lation to their life together as husband and 
wife. A 1966 Mys 178 (184) : (1965) 2 Law 
Rep 67 (DB). 

(2) Wife’s maintenance claim not based 

on ground of unfounded allegation of un¬ 
chastity by husband — Husband making 
such allegation m written statement—Wife 
is entitled to claim past and future main¬ 
tenance. A 1972 Andh Pra 377 (378. 379) : 

(1972) 1 Andh LT 133. 

(3) The grant of decree for divorce to the 
husband does not debar the wife from claim¬ 
ing maintenance from the husband where 
after the grant of a decree for divorce to 
the husband the wife applies for grant of 
maintenance the court is entitled to tul.e 
into consideration the conduct of the wife 
and if the conduct is abominable it may dis¬ 
entitle the wife from getting any mainte¬ 
nance. But the mere fact that wife unjustly 
deserted the husband which ultimately led 
him to obtain a decree for divorce is not 
abominable as to disentitle her from claim¬ 
ing any maintenance whatsoever and the 
fact that during the period intervening be¬ 
tween the decree for judicial separation and 
the decree for divorce the husband made 
no attempt at reconciliation or restoration 
of matrimonial ties would be a factor in 
favour of granting the wife’s claim for 
maintenance. A 1978 Andh Pra 6 : 1978 
Hindu LR 346 (DB). 

(4) Though the conduct of Ihc parties may 
be a relevant factor in deciding a claim for 
permanent alimony under Section 25 each 
case has to be considered on its own merits. 
It is not correct to sav that grant of judi¬ 
cial separation on ground of cruelty of the 
wife is no bar to her getting permanent ali¬ 
mony. Yet the mere fact that she is the 
guilty party is not by itself sufficient to dis¬ 
entitle her to alimony. In deciding her claim 
she must be presumed to be innocent. A 
1975 Cal 64 (65. 68) : (1974) 1 Cal HC (N) 
171. 

(5) Wife obtaining decree for restitution 
of conjugal rights on 26-8-1970 — Husband 
not complying with decree — Wife apply¬ 
ing for alimony on 25-2-1971 after long 
waiting — Husband thereafter applying on 
27-11-71 to make an offer to comply with 
decree — Offer mala fide being intended to 
counteract claim for alimony — His plea 
that wife did not live with him in spite of 
his repeated attempts disbelieved — Held, 
wife was not taking advantage of her own 
wrong under Section 23 (1) (a) and she was 
entitled to maintenance. 1975 Hindu LR 241 
(Punj). 

(6) Some of the ingredients as mentioned 
In S. 25 are not relevant for purposes of 
Sec. 24. The fact that the applicant-wife 
was living unchaste life need not be con¬ 
sidered for purposes of granting mainte¬ 
nance under S. 24. (1979) 81 Punj LR 511. 

(7) Wife granted alimony by Trial Court 
at Rs. 60/- p. m. — Acts of adultery of wife 
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Section 25 — Note 5 (contd.) 
condoned by husband who was ready to 
keep her — Wife entitled to maintenance as 
granted — Appeal by husband dismissed. 
1976 Hindu LR 837 (839, 840) (Punj). 

(8) In a case under the English Law 
(Matrimonial Causes Act 1973) which re¬ 
quires conduct of parties to be considered 
by the Court it was held that where the 
conduct of a party could not be investigated 
without a very detailed enquiry extending 
over a long period (which would be a 
lengthy and costly affair) the (Tourt would 
be justified in refusing to have regard to 
conduct. (1977) 1 All ER 1. 

6. Sub-section (3). 

( 1 ) Section 25 (3) provides for an indepen¬ 
dent cause of action for getting the order 
of alimony rescinded. For that a fresh ap¬ 
plication and fresh material proving condi¬ 
tions mentioned in the section must be put 
before the Court. While it is open to the 
husband to file an application for rescission 
even at the appellate stage, it is not open to 
him to take objection at the execution stage 
as that would amount to going behind the 
decree and allow the husband to escape 
from the liability even before the order has 
been rescinded. 1970 Kash LJ 204 (Pr 6) 
(DB). 

(2) Wife obtaining decree for divorce — 

Husband also to pay gross sum within one 
month of decree — Wife remarrying subse¬ 
quently — Decree awarding gross sum can¬ 
not be rescinded. A 1965 Orissa. 154 (155, 

156) : 31 Cut LT 205. 

(3) Resumption of cohabitation by the 
couple after maintenance decree nullifies 
that decree whatever be the grounds of that 
decree. Whether there has been such re¬ 
sumption does not depend on the duration of 
their stay together but on their animus. A 
1971 Andh Pra 296 (297) : (1971) 1 Andh WR 
191. 

(4) Unchastity — Standard of proof of — 
Court has to be satisfied on preponderance 
of probabilities and not beyond a reason¬ 
able doubt. 1978 Mah LJ 598. 

(5) Enhancement of maintenance allow¬ 
ance to wife — Improvement in financial 
condition of husband since original fixation 
of allowance — Over a lakh of Rupees 
received on account of Provident Fund and 
Gratuity — Allowance enhanced from 
Rs. 80/- to 225/- p. m. — Held, there is no 
hard and fast rule in regard to the assess¬ 
ment of the allowances merely on the basis 
of the salary of the husband and many other 
attendant circumstances have to be taken 
into consideration. 1979 Hindu LR 346 : 1979 
Marr LJ 75 (Punj). 

7. This section and Section 488, Criminal 
P. C. 1898 (Now S. 125 Cr. P. C 1974) 

(1) Provisions of Section 25 do not stand 
in the way of Magistrate granting relief 
under Section 488, Criminal P. C. 1963 Cur 
LJ 561 (Puni) *• 1981 Bom CR 962 (964). 

(2) Pending suit of husband for divorce 
on the ground of adultery and failure of 
wife to apply for maintenance under Sec¬ 
tion 24 does not justify stay of proceedings 
under Section 488. Criminal P. C. 1962 MPLJ 
337 (338). 


(3) Second wife whose marriage is void 
in view of Ss. 5 and 11 is not a legally 
wedded wife and is not entitled to claim 
under Section 125 Criminal P. C. (1974) 
Interpretation of S. 25 ( 1 ) can be of no as¬ 
sistance in construing the provisions of 
S. 125 Cr. P. C. 1980 Cri LJ 473 (480) : 1979 
Bom CR 545. 

(4) Wife granted permanent alimony by 
Civil Court under S. 25 — Subsequent ap¬ 
plication by wife to the Magistrate under 
S. 125 Criminal P. C. (1974) — Magistrate 
allowing maintenance in favour of wife and 
also for her children — Husband’s revision 
against Magistrate’s order dismissed by Ses¬ 
sions Judge — Petition by husband under 
S. 482 Cr. P, C. before High Court — Held 
that the order of Magistrate granting main¬ 
tenance in favour of wife was an abuse of 
the process of Court and was quashed. 1980 
Marriage LJ 287 (296) (Puni) 

8. Appeal and revision. 

(1) Order under Sec, 25 is appealable. A 
1969 Raj 253 (254) •• A 1967 Punj 148 (151): 
ILR (1967) 1 Punj 695 •• 1966 All WR (HC) 
10 (11) *• A 1963 Cal 428 (430) : 67 Cal WN- 
638 (DB). (Obiter.) •• A 1963 Mad 283 (285): 
(1963) 1 Mad LJ 11 •• A 1961 Guj 202 (206)5 
(1961) 2 Guj LR 536 (DB). 

(2) Petition under Section 10 valued at 
Rs. 1000/- made to Civil Judge — Order 
passed under Section 25 — Appeal against 
order lies in Court of District Judge and 
not in High Court. A 1965 All 46 (47) : 1964 
All LJ 186 (DB). 

(3) Where a petition under S. 25 or S. 28 
of H. M. Act is disposed of by an Asstt. 
Judge of the City Civil Court the appeal 
shall lie only to the Principal Judge in a 
proceeding where the amount or value of 
subject matter does not exceed Rs. 5000. A 
1972 Mad 278 (279) : (1972) 2 Mad LJ 53. 

(4) No second appeal can lie to challenge 
quantum of permanent alimony unless the 
complaint be that lower appellate Court has 
failed to take into account any factors set 
out in Section 25 or taken into account any 
extraneous or irrelevant factors. A 1968 Guj 
150 (151) : 8 Guj LR 888. 

(5) Concurrent finding by lower Cou^ 
regarding quantum of maintenance No 
interference in revision. A 1967 Kerala 181 
(182) : 1966 Ker LJ 856. 

(6) The decree granting permanent ali¬ 
mony in proceedings under S. 25, is appe^ 
lable under S. 28 (as amended in 1976). but 
no appeal lies against the order 
temporary alimony under S. 24. A 1980 AU 
344 (345) : 1980 All WC 281. 

(7) The question whether there wm ill" 
treatment, crueltv and abandonment by the 
husband justifying award of maintenanceto 
the wife is one of fact and unless the tod- 
ing of thq Lower Ck)urt in that behalf is 
perverse the High Court will not interfere 
in second appeal. A 1972 Andh Pra 377 
(378) : (1972) 1 Andh LT 133. 

(8) The word “decree” in Section ^ 
can mean only a final order adjudicOT- 
ing upon the rights of the parties to a i»ti- 
tion imder the Hindu Marriage Act and it 
must, tiierefore, include a decree dismissing 
the petition which is appealable in the same 
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26. Custody of children.— In any proceeding under this Act, the Court 
may, from time to time, pass such interim orders and make such provisions 
in the decree as it may deem just and proper with respect to the custody, 
maintenance and education of minor children, consistently with their wishes, 
wherever possible, and may, after the decree, upon application by petition 
for the purpose, make from time to time, all such orders and provisions with 
respect to the custody, maintenance and education of such children as might 
have been made by such decree or interim orders in case the proceeding for 
obtaining such decree were still pending, and the Court may also from time 
to time revoke, suspend or vary any such orders and provisions previously 

rCf Special Marriage Act, 1954 Section 38: Divorce Act, 1869, Section 41: Farsi 
M^riage and Divorce Act. 1936. Section 49; Matrimonial Causes Act, 1950. 
Section 26: Matrimonial Proceedings and Property Act 1970 (1970 45) Sec¬ 

tions 17-19 (U. K.>. Matrimonial Causes Act, 1967, S. 2. J. and K. Hindu 

Marriage Act, 1980, S. 32.] 


Section 25 — Note 8 (contd.) . 

way as the decree granting divorce or judi¬ 
cial separation and restitution of 

rights or annulment of the ac¬ 

tion 25 must be, therefore, co^idered part 

srsnir- .-.s ” 

& ‘M. 

conjugal rights dismissed — Appeal unaer 
S. 28 is competent.) 

(9) Decree for divorce in favour of hus¬ 
band on the ground 'P rs i25/- 

(1-A) (ii) — Permanent alimony of Rs. 

p. m. to wife granted by Court - 

claiming alimony of Rs. 300 P- ^ 1000/- 
of husband’s admitted salary of Rs. 1000/ 
p. m. - Amount of alimony modd:cd on 

wife’s appeal from 125/-p. m- 

250 p. m. (1982) 1 Div Mat C 411 (412) (MF). 

(10) Decree for annulment of *jaarriage (^ 

wife’s petition) passed by trial j. 

Permanent alimony also granted ^ 

Of wife - On appeal decree of annulment 

set aside by High Court 5,ctuous 

alimony, held to have rpuni) 

and set aside. 1982 Marri LJ 365 (386) (Punj). 

(11) in views of the ",* 176 / 1 ; 

troduced in the Act (by Act 68 of 19761 
was held that an appeal against an ora 
passed under any other sections of the Ac^ 
except Ss. 25 and 26 thereof, ^ "^1". 
ing proceeding is barred by express 

tendment, although ^sr® *'1977 WLN 

prohibition in respect thereof. 1977 wus 

357 (361) : 1978 Hindu LR 143 (DB) (Rai). 
SECTION 26 — SYNOPSIS 

1. Scope and iurisdlctlo^ 

2. Custody of child — Order ^ 1 ^ 113 ^^ 11 . 

3. Malnteiiance pendente lite for 

4. Appeal. 

1 Scope and jurisdiction. 

lS.«arS*ant\nT^ar^ Act. 1980 Bom 

%®®An™rder made under S. 26 dir^in| 
the cultody of the child to remain w.th the 


mother, does not amount to appointing a 
guardian for the child. A 1982 AP 369 : 
(1982) 2 APLJ 89 (DB). 

(3) The expression 'child' occurring m 
S 26 would cover both a legitimate and an 
illegitimate child. The Court has therefore, 
jurisdiction to make an order as custody 
of even illegitimate child. A 1982 AP 369 : 
(1982) 2 APLJ 89 (DB). 

(4) Where the petition filed by the w'fe 
for declaration and appointment as a guar¬ 
dian of her minor child under S. 10 of the 
H*ndu Minority and Guardianship Act read 
with Ss. 7 and 11 of the Guardians and 
Wards Act was dismissed, the order of dis¬ 
missal could not operate as res judicata so 
as to bar the Court from exercising juris¬ 
diction under S. 13 read with S. 26 of the 
Hindu Marriage Act for making a suitable 
order as to the custody of the child, A 1982 
AP 369 : (1982) 2 APLJ 89 (DB). 

(5) Where the petition for divorce is dis¬ 
missed. the question of making an order 
for the custody of the child of the marriage 
under S. 26 of the Act, does not arise. (1982) 
1 Div Mat C 398 (410) (All). 

(6) Section 26 empowers Court to provide 

for maintenance of only minor children. 
Therefore, order granting maintenance to 
adult daughters would be beyond the scope 
of Sections 24 and 26 proper recourse in 
such a case is to seek maintenance u/s. 20 
of Hindu Adoptions and Maintenance 
Act (1956). A 1982 Bom 15 (17) ; (1982) 1 

Div Mat C 97. 

(7) Even if the main petition under Sec¬ 
tions 9, 10, 12 or 13 of the Act is disposed 
of the jurisdiction of the Court to grant 
maintenance pendente lite subsequently on 
an application under Ss. 24 and 26 is not 
taken away. A 1981 Punj 305 (306, 307) : 
1981 Hindu LR 345. (A 1977 Delhi 178 
(Pt. A). Dissented from.) •• A 1975 Mad 15 
(16, 17) : (1974) 2 Mad LJ 237. 

(8) Decree for dissolution of marriage 
passed under Bombay Hindu Divorce Act 
prior to its repal — Prayer for custody of 
child neither made in suit nor granted by 
decree — Application for custody of child 
made for first time under Section 15. Bom- 
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Section 26 ■— Note 1 (contd.) 
bay Act. after its repeal — Application is 
competent and maintainable. A 1960 Bom 323 
(326) : 61 Bom LR 1565. 

2. Custody of child — Order as to. 

(1) Application by a wife for custody of 
a child below five years — Court has to be 
guided by the considerations underlying the 
Hindu Minority and Guardianship Act (1956). 
A 1972 Raj 256 (256) : 1972 Raj LW 618 *• A 
1969 Delhi 283 (284) : (1969) 71 Pun LR (D) 
314 (DB) ** A 1971 Mys 69 (70) : (1970) 2 
Mys LJ 377. 

(2) Section 26 gives complete discretion 
to Court to make such orders as it may 
deem just and proper and consideration 
that must prevail with Court in matter of 
custody of minor is one of welfare of minor. 
A 1960 Punj 326 (327) : 62 Pun LR 354 •* A 
1971 Mys 69 : (1970) 2 Mys LJ 377 •• 1981 
All LJ (NOC) 22 ; 1980 All WC 460 •• A 
1971 Mys 69 (71) : (1970) 2 Mys LJ 377. an 
case of minor below age of 5 years, ordi¬ 
narily, custody should be with mother, un¬ 
less special circumstances injurious to 
child’s interest are present.) 

(3) Better financial position of the father 
is not a relevant consideration to decide the 
question of custody of a child above 5 years 
of age. (1982) 1 Div Mat C 102 (103) (Delhi). 

(4) Where the child above 5 years of age 
made an emphatic statement that he would 
not go to the father, the custody of the 
child was entrusted to the mother. (1982) 2 
Bom CR 171 (175) •• (1980) 82 Pun LR 214 
(215). (In such a case the plea that father 
is the natural guardian of his children is 
not conclusive.) 

(5) Where a child who was just over five 
years had been living all the while with 
the mother and was familiar and comfort¬ 
able in the atmosphere of the family of 
maternal grandparents, even though the 
father was the natural guardian, in the in¬ 
terest of child the custody was entrusted to 
mother. 1980 Hindu LR 22 (23) (Delhi) •* 
1979 Hindu LR 493 (499) (Delhi). 

(6) Where a wife who was living with 

her parents made an application for the 
custody of the child, the assertion made by 
wife in a previous proceeding for mainten¬ 
ance under S. 125 Cr. P. C. that she had 
to face difficulties in maintaining the child 
could not be taken as conclusive. (1982) 1 

Div Mat C 29 (30) (MP). 

(7) Where on an application under S. 125, 
Cr. P. C. on behalf of the minor, the CJourt 
granted maintenance allowance to the minor 
and subsequently the father made an aplica- 
tion for the custody of the child It was 
clear that the subsequent application by 
father for the custody of child was with a 
view to avoid the payment of the main¬ 
tenance allowance and as such the father 
could not be granted the custody of the 
child. 1976 Hindu LR 91 (92) (Punj). 

(8) Custody of a child — Case under 
Guardians and Wards Act — Mother’s 
wishes or her natural right to claim the cus¬ 
tody of a child cannot prevail over the wel¬ 
fare of infant — Custody of the child was 
granted to his father’s father as his mother 
was living as concubine of some other per¬ 


son after the death of her husband ILR 
(1976) 2 Delhi 337 : 1976 Hindu LR Ml. 

3. Maintenance pendente lite for 

children. 

(1) Where the wife makes an application 
under S. 24 for interim maintenance, the 
Court is entitled to grant interim main¬ 
tenance not only for the wife but also for 
children acting under S. 26. When a wife 
claims maintenance and she has ^ildren to 
support, any interim maintenance to wife 
alone is meaningless if it does not provide 
for the maintenance of children also. A 1976 
Kant 215 (217) : (1976) 2 Kant LJ 24 •• A 
1982 AP 100 (104) : (1982) 1 APLJ (HC) 113 
OJB). (A 1981 J & K 5 (Pt. A). Dissented 
from.) •• A 1981 Kant 115 (117) : ILR (1980) 
1 Kant 734 (DB) •• (1974) 2 Andh WR 359 
(360) : (1974) 2 APLJ 159 OJB). (A 1967 
Orissa 163, Dissented from.) *• A 1974 Raj 
93 (96) ; 1974 Raj LW 56. 

(2) Interim maintenance under Ss. 24 and 

26 cannot be granted for period anterior to 
filing of petition. A 1982 AP 100 (105) : 

(1982) 1 APLJ (HC) 113 ff)B). (A 1959 Cal 
455 (Pt. B) and A 1981 J & K 5 (Pt. B), 
Dissented from.) •• A 1981 Pimj 305 (307, 
308) : 1981 Hindu LR 345. 

(3) Application by wife for alimony and 

maintenance of child under S. 25 — Non- 
mention of S. 26 does not affect substance 
of prayer. A 1975 Mad 15 (17) « (1974) 2 

Mad LJ 237. 

(4) Interim maintenance under Ss. 24 & 
26 — Quantum — Respondent husband 
earning about Rs. SOO/- per month — Grant 
of maintenance of Rs. 300/- for wife and 
Rs. 150/- for child, held, was proper — 
Amount that may be granted even by way 
of support cannot be determined solely with 
reference to number of persons ttat have 
to be maintained from out of Income avail¬ 
able. A 1982 AP 100 (107) : (1982) 1 APLJ 
113 a)B). 

(5) Order granting maintenance pendente 
lite to wife and children is an interim 
order such an order is not appealable. 1979 
Marr LJ 484 (496) (Delhi). 

(6) Where a wife who was serving and 
drawing salary almost as much as her 
husband filed a petition for permanent order 
for maintenance and education of her 
minor child it was held that the wife was 
not entitled to any relief. 1979 Marr LJ 549 
(558) : 1979 Hindu LR 443 (Punj). 

4. Appeal. 

(1) Order passed under S. 26 is appealable 
whereas no appeal lies against an order 
passed under S. 24. A 1980 All 344 (345) : 
1980 Mat LR 317 •* 1977 Raj LW 372 (375) 
•* A 1969 Raj 253 (254). 

(2) No appeal lies against any interim 
order made under S. 25 or S. 26 of the Act 
However, High Court can treat appeals as 
revisions in view of powere under S. 115 ofi 
Civil P. C. A. 1982 AP 100 (102. 103, 104) J 
(1982) 1 APLJ (H) 113 (DB). 

(3) Order granting maintenance pendente 
lite to wife and children is an interim 
order — Such an order is not appealable. 
1979 Marr LT 484 (486) (Delhi). 

(4) If the petition under S. 25 or 28 of the 
Act is disposed of either by the Principm 
Judge of the City CivU Court, or by the 
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27. Disposal of property.— In any proceeding under this Act, the Court 
may make such provisions in the decree as it deems just and proper with 
respect to any property presented, at or about the time of marriage, which 

may belong jointly to both the husband and the wife. 

[Cf. Parsi Marriage and Divorce Act, 1936, Section 42; J. and K. Hindu Marriage 

Act, 4 of 1980, S. 33. ] 

“[28. Appeals from decrees and orders.— (1) All decrees made by the 
court in any proceeding under this Act shall, subject to the provisions of 
sub-section (3), be appealable as decrees of the court made in the exercise 


Section 26 — Note 4 (contd.) 

Additional Judge thereof, an appeal would 
lie straightway to the High Court. If, on the 
oher hand, it is disposed of by an Assistant 
Judge of the City Civil Court, an appeal 
shall lie only to the Principal Judge, espe¬ 
cially in a proceeding where the amount or 
value of the subject-matter does not exceed 
Rs 5 000/-. A 1972 Mad 278 (279) : (1972) 2 
Mad LJ 53. 

Section 27 

(1) Word 'at' must necessarily mean 
actual time of marriage, and words "about 
the time of marriage" mean near or round 
about the time of marriage, which may 
either be prior to or after but it must be 
near or round about the time of marriage, 
and presents covered by S. 27 are not pre¬ 
sents subsequently made. The matrimonial 
court does not get jurisdiction to make 
order in respect of the property presented 
subsequent to the marriage. A 1968 Mys 228 
(228, 229) : (1967) 2 Mys LJ 432. 

[But see A 1989 Punj & Har 334 (337) : 
1980 HLR 507 : 1980 Marr LJ 483. (Presents 
coverable u/s. 27 are only those properties 
which jointly belong to the spouses.) (A 1968 
Mys 226 (DB). Diss. from.) •* 1981 Hindu 

LR 473 (476) : (1981) 22 Guj LR 551 (554, 
555) (DB). (S. 27 confers jurisdiction on 
Civil Court to make provision in decree in 
relation to any property which belongs 
jointly to both husband and wife.)l 

(2) Section 27 of the Act provides for 
sharing of that property which the spouses 
received individually or collectively as 
presents at or about the time of the 
marriage and which had come to be,_ as a 
way of life, in their joint use in their day 
to day living and thus belongings for the 
purpose. If matrimony is disrupted, such 
jointly belonging articles would require the 
attention of tiie court to be apportioned be¬ 
tween the spouses as a measurse of remedial 
relief. A 1980 Punj 334 (336) : 1980 Hindu 
LR 507 (DB). (A 1972 All 153 and A 1968 
Mys 220 (DB). Dlss. from.) *• A 1982 Delhi 
223 (225). (A 1972 All 153, Dissented from.) 
•• (1981) 22 Guj LR 551 (554. 555) (DB). 

(3) Section 27 bars jurisdiction of a Court 
to make any provision in a decree for 
divorce In respect of property ex¬ 
clusively belonging either to the husband or 
the wife. Inherent powers of Court cannot 
be invoked in respect of claims which can 
be 8ubje<ri matter of a civil Court. 1981 Hind 
LR 473 (477) : (1681) 22 Guj LR 551 (554, 
95S) (DB) ** A 1682 Delhi 223 (225) (A 1672 
AU 153, Dias. from). •• 1682 Marr LJ 566 
(J A K) (A 1972 AU 153, Dlss. from.) 


(4) Return of property on divorce to wife 
•— All property presented at or about time 
of marriage includes even articles presented 
in form of dowry and can be ordered to be 
returned under S. 27. 1981 Hindu LR 37 (40, 
41) (Punj & Har). 

(5) When certain articles of dowry were 
given to be exclusively owned by the wife, 
then such a property exclusively owned bv 
the wife is not within the ambit of S. 27 
A 1682 Punj 372 (385. 386) : 1982 Marr LJ 
SOI (FB). 

(6) Court while passing decree for judi¬ 

cial separation, has power to grant an in¬ 
junction restraining the husband from 
entering the matrimonial home since a 
matrimonial home is ’maintenance’ as de¬ 
fined in S. 3 (b) Hindu Adoptions and 
Maintenance Act, even if the same is not 
a joint property within the meaning of 
S. 27. (1978) 80 Bom LR 384 (390) (DB) * 
1977 Mah LJ 661 (669) : 1978 Mat LR 44 

(DB) (Bom). 

(7) Pandit or the father of party not 
examined regarding the presentation of 
ornaments — Held it was not necessary to 
resort to S. 27. 1976 WLN 555 (569) (Raj). 

(8) Claim by husband under S. 27 that 
certain property was gifted at or about 
time of marriage and belonged jointly to 
him and his wife — Order preventing him 
from adducing evidence in respect of his 
claim is incorrect — It is revisable under 
S. 115. (1981) 1 Kant LJ 146 (147, 148) : 1981 
Hindu LR 259. 

(9) During pendency of petition for 
divorce by wife, she made application under 
S. 27 for return of articles alleged to be 
with husband — On appreciation of evi¬ 
dence, husband was directed to pay peti¬ 
tioner Rs. 7.000/- towards value of articles 
in 30 equal instalments of Rs. 200/- every 
month by a certain date after first paying 
Rs. 1,000/- by a fixed date. 1979 Hindu LR 
753 (758) (Delhi), 

(10) To investigate the claim of the 
husband and the wife for the return of the 
value of the presents, it is not necessary to 
pay any additional court-fees. 1980 MPLJ 
618 (620) : 1980 Hindu LR 641. 

(11) Petition for decree of divorce — Re¬ 
lief concerning articles stated to belong to 
the petitioner could not be granted — She 
could sue to get return of them. 1980 All WC 
157 (158). 

SECTION 28 — SITNOPSIS 

1. Editorial note. 

2. Appeid against decrees. 

3. Appeal against orders — Sub-sec. (2). 
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of its original civil jurisdiction, and every such appeal shall lie to the court 
to which appeals ordinarily lie from the decisions of the court given in the 
exercise of its original civil jurisdiction. 

(2) Orders made by the court in any proceeding under this Act under 
Section 25 or Section 26 shall, subject to the provisions of sub-section (3), be 
appealable if they are not interim orders, and every such appeal shall lie 
to the court to which appeals ordinarily lie from the decisions of the court 
given in exercise of its original civil jurisdiction. 

(3) There shall be no appeal under this section on the subject of costs 
only. 

(4) Every appeal under this section shall be preferred within a period of 
thirty days from the date of the decree or order. 


Section 28 — Synopsis (contd.) 

4. Forum of appeal. 

6. Procedure, jurisdiction and powers of 
Court. 

6. Second appeal. 

7. Letters Patent appeal. 

8. Court-fee. 

9. Limitation. 

1. Editorial Note. 

(1) The part of S. 28, as it stood prior 
to amendment by Act 68 of 1976, relating 
to question of appeals led to a judicial 
controversy among different High Courts. 
Therefore, in order to clarify the provi¬ 
sions relating to appeals and to remove the 
controversy, the new S. 28 (as it stands 
now) was substituted by the Marriage Laws 
(Amendment) Act (68 of 1976). The other 
part of S. 28, as it stood prior to amend¬ 
ment by Act 68 of 1976, relating to enforce¬ 
ment of decrees and orders, is substituted 
by a new provision i. e. S. 28-A.—Ed. 

2. Appeal against decrees 

(1) Section 28 in terms confers right of 
appeal against all decrees and orders pass¬ 
ed by Court in any proceeding under the 
Act. The right cannot be subject to limita¬ 
tion that such a right should exist under 
some other law for the time being in force, 
like Civil P. C. Words "under any law for 
the time being in force” contained in Sec¬ 
tion 28 only regulate forum as to where ap¬ 
peal has to be filed and do not restrict or 
qualify right of appeal. A 1963 Mad 283 
(285) : (1963) 1 Mad LJ 11 (DB). (A 1960 
Bom 315 and A 1960 AP 30. Dissented 
from.) 

(2) An appeal under S. 28 lies again^ the 
decree and not against a particular 
finding where in a petition filed by 
husband for annulment of marriage, the 
trial Court recorded a finding that wife 
was pregnant from some other person at the 
time of her marriage but dismissed the 
petition of husband on ground that the act 
was condoned by the husband, the wife 
could not file appeal against the finding of 
trial Court. 1981 Hindu LR 558 (559) : 1981 
Marriage LJ 443 (Punj) ** A 1974 Raj 21 
(24. 25) : 1973 Raj LW 732. 

(3) An appeal under S. 28 is a proceeding 
for purposes of S. 24. (1982) 1 Div Mat C 
207 (209) (Delhi). ' 

(4) Section 15 does not override even by 
implication S. 28. A 1971 J & K 31 (33) : 
1971 J & K LR 112 (DB). 

f5) Adjudication under Ss. 9, 10, 11 and 
13 of the Act are regarded as decrees only 


for purposes of those sections and they 
cannot be treated as decrees within mean¬ 
ing of S. 2 (2), C. P. C. and consequently 
appeal from above decrees can only be 
registered as civil miscellaneous appeal and 
not as first appeal. A 1961 AP 359 (360) 9 
I960 Andh LT 735 (DB). (A 1960 AP 66, 
Overruled.) 

(6) Appeal against the order of Judge 
Small (^aiise Court who is a Civil Court for 
the purposes of the Act is maintainable. A 
1972 All 474 (475) : 1972 All LJ 442 •• A 
1981 All 230 (233, 234). (A 1967 All 156 3 
1966 All LJ 833, Overruled.) 

(7) Petition for divorce valued at Rupees 
1.000/- decided by Court of Small Causes 
in exercise of powers of the District Court 
under S. 3 (b). Appeal would lie to Dis¬ 
trict Court and not to High Court on the 
basis of valuation given. A 1981 All 230 
(234). (A 1967 All 156 : 1966 AU LJ 833, 
Overruled.) 

(8) The expression "passing any decree” 
in S. 25 means granting any relief of the 
the nature stated in Ss. 9 to 13 while the 
expression "decree made” under the Act in 
S. 28 means decree granting or refusing re¬ 
lief. Therefore, an appeal against the dis¬ 
missal of the petition by the husband 
under S. 9 for restitution of conjugal rights 
is maintainable u/s. 28. A 1980 Raj 102 
(107) : 1980 Hindu LR 454. 

(9) Appeal against decree dismissing ap¬ 
plication of husband for restitution of con¬ 
jugal rights on ground of absence of proof 
of marriage — Wife remarrying pending 
appeal — Appellate Court satisfied about 
proof of marriage — Remarriage cannot 
stand by way of a decree of restitution of 
conjugal rights being passed in favour of 
appellant. A 1971 J and K 31 (33) (DB). 

(10) Though proceedings under Ss. 9 to 
13 of the Hindu Marriage Act are initiated 
by petition, by the Hindu Marriage and 
Divorce Rules. 1956, Rules 3 and 4 framed 
by the High Court of Orissa, these petition 
would be registered as suits and the ulti¬ 
mate decision in the proceeding is a decree 
against which an appeal lies. A 1976 Orissa 
32 (37. 38) : ILR (1975) Cut 1042 (DB). (A 
1962 Pat 489 Diss. from; A 1967 Orissa 41, 
Overrule.) 

3. Appeal against orders — Sub-see. (2) 

(1) An appeal is a creature of statute and 
there being no provisions in S. 28. Hindu 
Marriage Act for an appeal from an order 
under S. 24. such an appeal would be in¬ 
competent. A 1980 All 350 (350) ♦* 1980 AU 
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WC 253 (253) ** A 1977 Him Pra 66 (68) 3 
1978 Marr LJ 411 •* 1977 WLN 357 : 1977 
Raj LW 372 (375). (The right o£ appeal 
under S. 28 (2) is available only 
orders mentioned in the sub-sec, (2) u • 

orders under Ss. 25 and 26.) ... 

(2) Order under S- 24 is an “'terim orde 

and as such is non-appealable u/s. 28. isw 
Hmdu LR 368 (369) (P & H) ** A 1982 AP 100 
(102) •• A 1981 Kant 115 (116) A 1979 
Bom 173 (176) : 1980 Hindu LR (DB^ 

fnrtlpr under S. 24 — High Court can 

iSerfere with it under 

kU“""38I' a 1977‘''lu!!r 183 

(384) • 1977 Hindu LR 505. (Revision }S 
Store Lin?ainabla0 - 1977 Hindu LR 
453 (Delhi) ** 1976 Hindu LR 162 (lo'ij 

(HP). ^ u 

(3) In view of specific provisions of suo- 
sec. (2) of S. 28 as substituted by amend¬ 
ment Act (68 of 1976) no aPP^alUes against 
an order passed under S. 24 

interim maintenance to v 

lowinff cases A 1978 J & K 4; A 1975 J & K 
ftWPBV A 1975 Kant 31 (DB); (1975) 2 Cut 
WR 601* 1974 MPLJ 394 (DB); A 1973 Bom 
141 (143 147); A 1973 Pat 321 (DB); A 1973 
Ptmj 48’ and A 1972 Guj 174 decided before 
the amendment and holding a contrary 
view are no longer good law, 

(4) By legal fiction the proceedings which 

had commenced prior to the 
Of the Amending Act (68 of 1976). are to 
be treated as originally instituted ^ 
the Hindu Marriage Act as amended, in 
consequence, the rights of all the parties 
in the matter of appeal arising out of a 
proceeding had to be considered and decid¬ 
ed as if the proceeding had been institute 
under the Hindu Marriage Act as am^ded. 
1979 Marr LJ 484 (493) : 1979 Mat LR 381 
(Punj) •• A 1980 All 344 (346) •• ^at 

LR 1 (3) : 1979 Hindu LR 568 (Delhi) * 
1979 Marri LJ 484 : 1979 Mat LR 381 (386, 
387) (Delhi) •* 1977 WLR ^357 : 

1978 Hindu LR 143 

Raj LW 372 (374) ; 1978 Hindu LR 143 (DB) 
•• A 1977 Him Pra 93 ; 1977 Hindu LR 555 
(DB) •• A 1977 Madh Pra 271 (272) : 1977 
Hindu LR 257 (DB). (Order passed after 
coming into force of Amending Act on 
plication under S. 24 filed before that Art 
— Appeal against that order incompetent.) 

(5) An order setting aside an ex 
parte divorce decree passed under 

the Act and restoring the peti¬ 
tion for divorce to file on an ap¬ 
plication under O. 9, R. .13. Cml P. C. 
is an order under the Civil P. C. and not 
one made in a proceeding under ttie Act 
within the meaning of S. 28 and theremre 
is not appealable under Sec. 28. ILR (1975) 
Cut 909 : (1975) 2 Cut WR 617 (622, 623). 

(8) Order dismissing a suit for default is 
not appealable. (1975) 2 Cut WR 601 (601) : 
ILR (1976) Cut 402. 

(7) 'Orders made in any proceedings under 
this Act* — An order rejecting the prayer 
for adjournment of suit is not sn order 
"passed under the Act" and is, therefore, not 
appealable under S. 28. A 1973 Cal 483 
(485) : 77 Cal WN 378. 


(8) The order of the trial Court allowing 
amendment of the petition under S. 13 by 
addition of the alleged ^ adulterers as co- 
r€6pondents or the decision of the Court 
on the issue of jurisdiction are not decrees 
or orders contemplated by the Act, no ap¬ 
peal lies against them. A 1975 All 94 (96, 

97). 

(9) An order staying the further proceed¬ 

ings in divorce petition until the applica¬ 
tion u/s. 24 of the Act is disposed of is 
not appealable. A 1977 Him Pra 83 (84) 2 

1977 Hindu LR 347. 

(10) By expression "orders" mentioned in 

S. 28 only orders made under the Act are 
meant by Legislature and no other orders. 
The orders passed under the Act are the 
orders contemplated by Ss. 24, 25 and 26. 
Orders which are not passed under the 
Act but are merely interlocutory or routine 
orders, passed under C. P. C.. are not and 
do not come within language of Sec. 28. 
A 1962 Cal 88 (91) : 65 Cal WN 786 •* A 

1967 Punj 148 (152) : ILR (1967) 1 Punj 695 
(DB). (Application for stay of proceedings 
under Hindu Marriage Act made under 
Ss. 10 and 151, C. P. C. — Order refusing 
stay is not appealable under C. P. C. or 
under S. 28.) •• A 1965 Orissa 72 (73). 

4. Forum of appeal, 

(1) Section 28 gives right of appeal, but 
it does not prescribe forum to which such 
appeals would lie. Appeals under S. 28 
would only lie to that forum to which ap¬ 
peals generally lie from decree and orders 
of that Court. A 1959 Mad 510 (512) ; ILR 
(1959) Mad 969. 

(2) Where petition under Act was pre¬ 
sented to District Court before 17-12-1956, 
date of notification under S. 3 (b) of Art 
investing Sub-CourU with jurisdiction 
under Act, and petition is transferred to 
Sub-Court after notification, appeal from 
decision of Sub-Court would lie to High 
Court and not to District Court. A 1959 
Mad 510 (513) : ILR (1959) Mad 969. 

(3) Appeal from order passed under S. 24 
of the Art by a Civil Judge, who is a Dis¬ 
trict Court within meaning of the Act is a 
proceeding commenced on a petition 
under S. 10 of the Act which petition do« 
not mention any value on the face of it 
lies to High Court and not to District Court. 
A 1961 All 395 (397) : 1961 All U 232 (FB). 

fSec however A 1965 All 46 (47, 47) ; 1964 
All LJ 186 (DB). (Appeal from an order 
passed by Civil Judge, who is District 
Court within meaning of the Act, com¬ 
menced on petition under S. 10 of the Act, 
valued at Rs. 1.000/- does not lie in High 
Court but would lie in Court of District 
Judge.) *• 1962 AU LJ 432.1 

(4) If subordinate Judge were given 

jurisdiction imder the Art, appeal from his 
decision would, imder S. 13 of Madras Civil 
Courts Aet, lie only to District Judge. As 
decision in matrimonial disputes under 
Ss. 9, 10, 11, 12 or 13 of Act should be 
deemed to be decree further appeal would 
lie from decision of District Judge on ap¬ 
peal. A 1959 Mad 510 (512) : ILR (1959) 

Mad 669. 
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(o) Civil Court notified under S. 3 (b) — 
Not principal Civil Court — Order by that 
Court under S. 12 — Forum of appeal 
governed by Bombay Civil Courts Act — 
Appeal lies to District Judge and not to High 
Court. A 1960 Mvs 292 (293) (DB) *• A 1960 
Bom 42 (43, 44) : 61 Bom LR 442 (DB). 

(6) An appeal does not lie to the District 
Judge against an order of the Subordinate 
Judge in a petition under S. 13 of the Act 
but It lies to the High Court.(1966) 1 Andh 
WR 156 (156). 

(7) Appeal lies to Judicial Commissioner 
and not to Court of District Judge. A 1961 
Him Pra 7 (8 to 10). 

(8) Appeal from order passed by Sub¬ 
ordinate Judge, first class, empowered under 
Section 3 (b) —Appeal lies to High Court 
and not to Court of District Judge. A 1961 
Punj 480 (481) : 63 Pun LR 399 (DB). 

(9) Dismissal of suit for non-compliance 
with order made previously by Court 

— Appeal lies to District Court. (1964) 5 Guj 
LR 407. 

(10) Petition for restituion of conjugal 
rights decided by Additional District Judge 

— Forum of appeal is High Court and not 

District Court. A 1960 Bom 521 (522) ; 61 

Bom LR 1167 (DB) •• 1980 Marriage LJ 38 
(41) : 1979 Rev LR 370 (Pun & Har). (Appeal 
against order for restitution of conjugal 
rights — Proper forum — High Co\u*t alone 
is empowered to hear appeals.) 

(11) Courts other than the principal Civil 
Court of original jurisdiction which by 
notification made under S. 3 (b) of the Act 
are conferred with jurisdiction to entertain 
proceedings under the Act are not "District 
Courts proper” and irrespective of valua¬ 
tion an appeal would not lie against decrees 
of such Courts to the High Court. The ap¬ 
pellate forum has to be determined in ac¬ 
cordance with the provisions of the local 
Civil Courts statute. A 1978 Orissa 163 (166): 
45 Cut LT 558 (DB). 

5. Proaedore, jurisdictioo and powers of 

Court. 

(1) It is true that Section 28 confers right 
of appeal by reference to any law. But none¬ 
theless, but for S. 28, aggrieved party can¬ 
not have a right of appeal against order of 
dissolution of marriage or other orders 
under the Act. The right of appeal is one 
conferred under the Act, and appeal against 
an order in proceeding is a proceeding 
under Act. A 1959 Andh Pra 49 (49) (DB). 

(2) Order for interim relief passed in ex¬ 
ercise of discretion — Amounts fixed reason¬ 
able in circumstances — No interference in 
appeal. A 1959 Andh Pra 49 (50) (DB). 

(3) The right of appeal is conferred by 
Section but nature and extent of r^ht of 
appeal which depend on procedure, jurisdic¬ 
tion and powers of Court in dealing with 
appeal are governed by the law for the time 
being in force which includes inter alia 
Code of Civil Procedure. Thus, a right of 
second appeal is conferred by S. 28 but that 
right of appeal is limited to grounds set 
out in S. 100 of Code of Civil Procedure and 
can. therefore, be exercised only on Ques¬ 
tions of law and not on questions of fact. A 


1966 Guj 139 (145, 146) : (1965) Guj LR 714 

(DB). (What should be quantum of main¬ 
tenance on a consideration of factors set out 
•• ^ ^ question of fact.) 

^ ** A 1963 Mys 3 (7): 

40 Mys LJ 411 (DB) •* A 1962 Mys i72 
(173) : 40 Mys LJ 236. 

(4) Memorandum of appeal filed with 
affidavit m English — Memorandum re¬ 
turned and again filed with affidavit in 

Appeal held properly presented — 
Right of appeal not to be defeated on mere 
technicalities. A 1961 Punj 521 (523) : 63 
Punj LR 446. 

(5) Where question is not of crediblity 
cased entirely on demeanour of witnesses 
observed in Court but question of inference 
of one fact from proved primary facts, 
Court of Appeal is in as good a position as 
^ial Judge and is free to reverse findings 
if it thinks that inference made by trial 
Judge is not justified. A 1961 Punj 621 
(524) : 63 Punj LR 448. 

(6) ^ere petition under S. 10 of the Act 

is dismissed due to default of petitioner and 
petitioner has chosen to avail of remedy 
provided for under O. 9, R. 9 of C. P. C. 
and actually made application to trial 
Court, he cannot pursue simultaneously al¬ 
ternative remedy of appeal to High Court. 
A 1966 Mys 1 (4) a (1965) 1 Mys LJ 329 

(DB). 

(7) Grounds not pleaded In original peti¬ 
tion in lower Court cannot be taken at ap¬ 
peal stage — A decree of divorce under 
Section 13 (1) (i) cannot be passed in an ap¬ 
peal arising out of petition for annulment 
of marriage under Section 12 (1) (c) of the 
Act. A 1967 Pun 172 (174) : ILR (1966) 8 
Punj 370. 


(8) Decree for nullity of marriage granted 
to wife on ground of husband’s impotency —* 
Refusal by lower Court, on judicious con¬ 
sideration, to non-suit the wife on alleged 
ground of approbation — No interference in 
appeal. A 1967 Punj 152 (153). 

(9) Appeal against decree dismissing ap¬ 
plication of husband for restitution of con¬ 
jugal rights — Wife remarrying pending 
appeal — Remarriage cannot stand in way 
of a decree of restituion of conjugal rights 
being passed in favour of appellant. A 1971 
J & K 31 (33, 34) : 1970 Kash LJ 403 (DB). 

(10) Petition by wife for decree of divorce 

on ground of cruelty by husband — View ol 
trial Judge as to conduct and behaviour ol 
parties becomes of paramount importance—* 
View, not to be disturbed in appeal unless 
plainly wrong In appreciation of evidence. 
1980 Rajdhani LR 536 (539. 540) s 1981 

Hindu LR 580. 


(11) It is not necessary to supply a copy 
of a decree apart from the copy of the judg¬ 
ment with the memo of appeal under S. 28 
of the Act even after its amendment in 1976 
— Appeal is maintainable even if certified 
copy of decree is not furnished. ILR (1980) 
2 Punj & Har 68 (74) : 1980 Marriage LJ 
408 •• 1980 Hindu LR 366 (368) : 1980 

Marriage LJ 237 (Punj) •• A 1972 Pat 392 3 
1972 Pat LJR 582 (DB) •• A 1969 Puni 69 
(71) (DB) •• A 1967 Punj 148 (151) : ILR 

(1967) 1 Punj 695 (DB). (Term ‘decree’ S6 
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used in the Act is not equivalent to 'decree 
as defined in C. P. C, and as Order 41. R. 1, 
C. P. C. is not applicable to such decree, a 
copy of decree need not accompany memo¬ 
randum of appeal under the Act.) 

[But see 1977 RLW 411 : 1978 Hindu LR 

188 (192, 193).l ^ 

(12) Maintenance pendente lite and liti- 
gation expenses as directed in appeal not 
paid — Defence of husband has to be struck 
off — Alternative remedy given to wife 
under Section 28 by way of execution of 
maintenance order does not block her right 
of requesting court for striking off defence 
— Once defence is struck off court under in¬ 
herent powers can dismiss or allow appeal. 
1977 Hindu LR 536 (538) (Punj) ** 81 Pun 
LR 749 3 1979 Hindu LR 536 (537) (Punj & 

(13) Application by husband for divorce 

under Section 13 (1) (a) on ground of cruelty 
by wife _ Trial Court dismissing applica¬ 

tion on ground that husband was c^el to 

wife _ Husband cannot be allowed to take 

advantage of his own wrong. Appeal dis¬ 
missed. 1980 Mat LR 179 (187) : (1981) Hindu 

LR 331 (Delhi). ^ _. 

<14) Amendment of petition of divorce by 

husband, at appellate stage — 
already set out that wife was suffering 
from incurable insanity — Wife not by 

surprise by specifically pleading Schizo 
phrenia” in the amendment application 
Amendment allowed in the iriteriret of ]U^ 
ticc. 1980 Mat LR 1 (7) : (1979) 16 Delhi LT 

340 

(15) Appeal under S. 28 — Cross-objec¬ 

tions under O. 41. R. 22 C. P. C. are main¬ 
tainable. 1982 Mah LJ 139 : (1982) 2 Bom 
LR 171 (172) (FB). 

(16) Where the wife made three prayers 
in the alternative, asking for a decree of 
nullity vide prayers (a) and (b) and decree 
of divorce vide prayer (c) and last one was 
granted, she could not turn round and ap- 
peal msisting that she be further K^nted a 
decree of nullity, 1979 Hindu LR 538 (541) I 
1980 Raidhani LR 521 (Delhi). 

(17) Procedure In appeal — Appeal 
against decree of divorce — Death of re¬ 
spondent pending appeal “Appeal does not 
abate. A 1981 Bom 187 (190). (A 1957 Andh 
Pra 424, Held Obiter and Dissented from.) 

(18) Although ex parte decrees are not 
always collusive ex parte nature of decree 
is relevant consideration for 

ther decree is collusive or not. 1980 UPLT 

(NOC) 181 (All). 

(19) In an appeal from a decree of nullity 
of marriage under S. 12. the plea 
spondent was entitled to a decree for divorce 
as appellant was suffering from 

disease, could not be raised for the firrt 
time, when the petition was nullity of 
marriage under S. 12 and no such claim for 
• divorce was made by /jich *ssue in 

trial Court. A 1979 Punj 248 1250) 197^9 

Hindu LR 597. (Reversed on another point 

la AIR 1981 Punj 391.) 

(20) Petition under S. 12 for annulmem 
of marrldgB — Finding of the trial Court 
that consent of the petitioner to the mar- 
viage ww obtained by fraud not baaed on 


mere preponderance of evidence or the pro¬ 
babilities — High Court declined to inter¬ 
fere with the finding. (1978) 80 Pun LR 507 
(511) : 1978 Rev LR 385. 

6. Second Appeal. 

(1) Sec. 28 makes the decrees under the 

Act appealable and law to be applied is the 
Code of Civil Procedure. Once the Code ap¬ 
plies. once it is held that the decree under 
the Act is a decree as defined under the 
Code of Civil Procedure, Ss. 96 and 100 of 
the Code apply to such decrees and an ap¬ 
peal under S. 96. and a second appeal under 
S. 100 of the Code are thus available sub¬ 
ject to the limitation as provided in the 
Code itself. ILR 1978 (1) Cut 559 (571) (DB) 
•• (1981) 1 Mad LJ 321 : 1981 Hindu LR 402 
(414) •• A 1978 All 255 (257. 258) : 1978 

Hindu LR 418. (The words "decrees and 
orders” contained in S. 28. according to 
their plain and natural sense, include not 
only original decrees and orders, but also 
appellate decrees and orders.) 

(2) Decision under Section 10 of the Act 
is not decree within meaning of Section 2 
(2). C. P. C., consequently right of second 
appeal against appellate decree mad^‘ by 
Court under Section 10 cannot be found in 
the Code. A 1966 Guj 139 (141) : ILR (1965) 
Guj 850 (DB). 

7. Letters Patent appeal. 

(1) Under Section 28 there being no pro¬ 
hibition or restriction as to further appeal 
Letters Patent appeal against the decision of 
single Judge by High Court is maintainable. 
A 1969 Mad 235 (240) : (1969) 1 Mad LJ 366 
(DB) •• A 1973 Delhi 46 (47) ; ILR (1973) 
1 Delhi 108 (DB) A 1969 Punj 25 (26) i 

ILR (1969) 2 Punj 365 (DB). 

8. Court-fee. 

(1) Memorandum of appeal arising out of 
order passed under Section 13 of the Act 
either granting decree for divorce or refus¬ 
ing the same is to be treated as appeal con¬ 
templated under Schedule II. Article 11 of 
Court-fees Act. Claim for money by way of 
damages will be liable to ad valorem court- 
fee. A 1962 Pat 489 (492) : ILR 41 Pat 369 
(DB). 

(2) Where there was an appeal under Sec- 
tii'm 28 from the decision in petition and the 
subject matter of appeal was the same as 
the subject matter of the petition, the deci¬ 
sion under appeal being a decree and not 
an order in computation of court-fee, Arti¬ 
cle 1 (vi) to Sch. II read with S. 52 and not 
Art. 3 (iii) in Sch. II of Kerala Court-fees 
and Suits Valuation Act (10 of 1960) was ap¬ 
plicable. A 1982 Ker 47 (48. 49) : 1981 Ker 
LT 271. 

9. Limitation. 

(1) Appeal under, filed in District Court 
— Memorandum returned and re-presented 
In High Court — Bona fide mistake as to 
forum — Sections 5 and 14. Limitation Act. 
apply — Delay may be excused. A 1961 Punj 
521 (522) : 63 Punj LR 446 •* A 1978 MP 
245 (249) : 1979 Hindu LJ 503 (DB) •• A 
1981 (NOC) 221 : 1981 Ker LT 602. (Provi¬ 
sions of Section 5 of Limitation Act regard¬ 
ing condonation of delay in filng appeal are 
applicable to appeals under S. 28.) •* 1980 
(1) Cal LJ 309 : 1981 Hindu LR 709 (713, 

714) (DB). 
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OBJECTS AND REASONS 


de- 


Section 28 — Note 9 (confd.) 

( 2 ) Section 12 of Limitation Act applies to 

the Act^ 1980 
• t980 Marr LJ 237 
<P & H) •* A 1979 Delhi 22 (DB). 

(3) Appeal arising from the proceeding 
which was pending at the date of com- 

.mencement of Amendment Act but was de- 

<iP^encement — In view 
of S 39 ( 1 ) ( 1 ) of Act (68 of 1976) appeal 
would be governed by amended S. 28 ( 4 ) — 
enod of limitation of 30 days prescribed 
by Amendment Act and not the original 

?QRi ^ Limitation Act, 

I9b3 would be applicable. A 1980 Cal 1 ( 2 . 
3) : (1979) 2 Cal LJ 383 (FB). 

li Section 28 ( 4 ) does not provide for the 
limitation of an appeal filed against an ap- 
decree ,and applies only to an ap¬ 
peal filed against a decree made in exer¬ 
cise of its original civil jurisdiction. The 
provismn for filing a second appeal even 
after Sec. 28 of the Act being substituted 

therefore, continues to be 
Section 100 C. P. C. The limitation for fil- 
ng second appeal is therefore ninety 
days and not thirty days. A 1978 All 27 Q 
(280) : 1976 All WC 314 : ?978 Hindu LR 

ob4. 

(5) Mistaken advice given by Advocate 
regarding period of limitation for filing ap- 

.^^der Section 28 does not constitute 
sufficient cause within the meaning of S 5 
of Limitation Act. 1982 Hndu LR 127 (128) 3 
(1982) 1 DMC 353 (DB) (Punj). 

( 6 ) If the party concerned does not ask 
for free copy of the decree under S. 23 ( 4 ) 
non-furnishing of the same by the Court 
does not save him or her from the applica¬ 
bility of the law of limitation, and the same 
cannot be sufficient cause for condoning 
delay. A 1978 Punj 209 (210) (DB). 


i.nrfl Condonation of delay in filing appeal 
under Section 28 of Hindu Marriage Act - 
ppp(»ite party husband contending that he 

second marriage after being 

was presented 
thpri^ffo^ days therefore, appeal presented 
thereafter should not be entertained — Held, 

S opposite party cannot by marrying 

from losing 
presenting appeal — Pact 
. o® since remarried was not rel- 
eyant to decide application for condonation 
delay 1980 (1) Cal LJ 309 : 1981 Hindu 
LR 709 (713, 714) (DB). 

P^rty to file an appeal 
for filing — Application for 
condonation of delay on groimd that counsel 
^ware of the amendment reducing 
limitation from 90 days to 30 days — Failure 
£1 oounsel to show that he was not in the 
Knowledge of amendment — Application dis¬ 
missed. 1977 Hindu LR 741 (742) (DB) (Punj). 

•. Wife applying for certified copy of 
luagment mentioriing purpose of applying 

"for further proceeding”, and 
not for filing appeal” — Copying Agency 
supplying her only certified copy of judg¬ 
ment without copy of decree — Appeal filed 
after obtainir^ copy of decree — Time 
spent in obtaining copy of decree cannot be 
counted for purposes of limitation, (1982) 1 
Div Mat 42 (45, 46) (Delhi). 

Section 28-A 

(1) An Order, though it is enforceable as 
a decree because of S. 28-A, does not be¬ 
come a decree for purposes of appeals under 
S. 28 ( 1 ). The deeming effect contemplated 
by S. 28-A has to be confined to execution 
proceedings, ILR (1979) 1 Kant 382 (385) 

(DB). 


( 7 ) Decree-sheet not filed along with the 
appeal — Appellant thoi^h being aware of 
the office objection not filing application for 
obtaining copy of decree immediately — 
Copy of decree filed three months after the 
expiry of limitation for appeal — Applica¬ 
tion for condonation of delay and appeal, 
dismissed. 1979 Hindu LR 533 (534) (DB) 
(Punj). 

( 8 ) Where there is no proof of service of 

notice of appeal, respondent must be deemed 
to have been served with notice of appeal 
only on the date when he put in appear¬ 
ance through his counsel and cross-objec¬ 
tions filed within 30 days from that date 
are within time. 1978 Mat LR 362 (367) a 

1978 Hindu LR 425 (Delhi). 


(2) Charge cannot be made on salary for 
recovery of maintenance — It could be re¬ 
covered under S. 28-A. 1979 Hindu LR 312 
(DB) (P & H). 

(3) Enforcement of order under S. 24 — 
Court has Inherent pow'er to stay proceed¬ 
ings till husband paid amount and enforce¬ 
ment of order otherwise than by execution 
is not prohibited or excluded by S. 28. A 
1961 Punj 42 (45) : 62 Pun LR 575 (DB) *« 
A 1963 Madh Pra 259 (260) : 1963 MPLJ 
346. 

(4) Order under Section 24 can be en¬ 
forced under Section 28 notwithstanding 
withdrawal of main petition. (1969) 1 Mad 
U 328. 
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^ SAVINGS AND REPEALS 

29. Savings.— (1) A marriage solemnized between Hindus before the 
commencement of this Act, which is otherwise valid, shall not be deemed to 
be invalid or even to have been invalid by reason only of the fact that the 
parties thereto belonged to the same gotra or pravara or belonged to differ¬ 
ent religions, castes or sub-divisions of the same caste. 

(2) Nothing contained in this Act shall be deemed to affect any right 
recognised by custom or conferred by any special enactment to obtain the 
dissolution of a Hindu marriage, whether solemnized before or after the com¬ 
mencement of this Act. 

(3) Nothing contained in this Act shall affect any proceeding under any 
law for the time being in force for declaring any marriage to be null and 


\ 


Section 29 

(1) Though divorce by custom is recognis¬ 
ed by Section 29 (2). before a party can 
claim that he has obtained divorce by cus¬ 
tom that custom has to be established and 
then only divorce can be recognised by the 
Courts. 1979 Bom CR 110 (115). 

( 2 ) (^stom of divorce cannot be recogniz¬ 
ed on basis of evidence of three or four in¬ 
stances and that too not dating beyond 10 
to 15 years. (1970) 36 Cut LT 1330 (1335) 

(3) In order to attract S. 29 (2) the custom 
alleged must satisfy the standard of reason¬ 
ableness. A custom whereby one of the 
spouses is entitled to divorce the other 
without the consent of other sDOuse. may 
not be countenanced by Court to be valid. 
A 1973 Raj 94 (95) : 1972 Raj LW 527. 

(4) Agreement between husband and wife 
to dissolve marriage according to custom on 
receipt of consideration by wife from her 
husband — Existence of such custom was 
well known in the community to which par¬ 
ties belonged — Agreement for dissolution 
of marriage according to caste — Custom, 
held, was valid, being saved by S. 29 (2). 
1980 All WC 697. 

(5) Although Section 29 (3) permits pro¬ 
ceedings for judicial separation under any 
other law which are pending before the 
commencement of the Act to continue and 
to be determined as If the Marriage Act had 
not been passed, it does not permit institu¬ 
tion of any fresh proceedings either for dis¬ 
solution of marriage or for judicial seoara- 
tlon or after the commencement of Hindu 
Marriage Act for annulment of marriage 
before the Nyaya Panchayat, notwithstand¬ 
ing provisions of S. 82 of U. P, Panchayat 
Raj Act. 1947. 1981 UPLT (NOC) 144. 

(6) The right to obtain dissolution under 
the Hindu Marriage Act did not extend to 
Cases where provision has been made for 
that purpose in special enactments. In such 
cases special enactment would continue to 
operate. Section 29 (2) clearly indicates the 
limited scope of S. 13 that It will not over¬ 
ride the provision in special enactments con¬ 
ferring right to obtain dissolution of a 
Hindu marriage. Therefore, where a petition 
for dissolution of marriage under S. 5 of 
Travancore Nayar Act (2 of 1100) was pend¬ 


ing on the date of repeal of that Act. de¬ 
spite such repeal, the right to obtain dis¬ 
solution under Nayar Act continued to be 
operative, and the petition could not abate. 
A 1980 Ker 109 (111, 114) : 1979 Ker LT 810. 
(A 1979 Ker 152. Overruled.) •• A 1971 Ker 
44 : 1970 Ker LT 442 (FB). (What is saved 
by S. 29 (2) is right to obtain dissolution, 
not right of dissolution or grounds for dis¬ 
solution, and right saved includes everything 
necessary, whether substantial, remedial, 
or procedural, to obtain dissolution. 1967 
KerLT 115 Held no longer good law In view 
of 1968 Ker LT 528.) •• A 1976 Ker 71 (74) 
(DB) •• A 1973 Mys69 (70. 71): (1973) 1 Mys 
LJ 7 (DB). (The provisions regarding dis¬ 
solution of marriage contained in Madras 
Aliyasanthana Act (9 of 1949), which is a 
special enactment, are not affected by the 
Hindu Marriage Act and that right exists 
and continues to be available to the parties 
governed by that Act.) •• A 19.'>8 Bom 12 
(13) (DB) •• A 1961 Ker 311 (311) •• A 1958 
Ker 39 (41) (FB). 

(7) The Baroda Hindu Nibandh Act (1937) 
is a special enactment. It doe.s not recognise 
an absolute right to obtain divorce outside 
the court as for customary rules of the caste 
or community. Section 29 (2) of the Hindu 
Marriage Act recognises the right of the 
party for customary divorce without any 
condition. The provision in the Baroda Act 
as to registration of such divorce, though 
inconsistent with the provisions of Hindu 
Marriage Act would still prevail over the 
provisions of Hindu Marriage Act. (1979) 20 
Guj LR 924 (930) 

( 8 ) No right to obtain divorce on ground 

of desertion survives after repeal of Bombay 
Hindu Divorce Act of 1947. Where, there¬ 
fore. party relies upon continued desert’on 
for four years for obtaining divorce under 
Bombay Act. he has afte»* its repeal, only 
right to obtain a decree for judicial separa¬ 
tion under Hindu Marriage Act. A 1*58 
Bom 116 (120) : ILR (1958) Bom 190 (FB). 

(A 1958 Bom 26, Overruled.) 

(9) Repeal of Madras Hindu (Bigamy 
Prevention and Dworce) Act, 1949 under 
which original petition had been taken out 
did not really affect the case and that had 
to be disposed of as If Central Act had not 
been passed as provided for under Sec. 29, 




*'A** in the cltatloiu giands lor AIR 
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void or for annulling or dissolving any marriage or for judicial separation 
pending at the commencement of this Act, and any such proceeding may be 
continued and determined as if this Act had not been passed. 

(4) Nothing contained in this Act shall be deemed to affect the provi* 
sions contained in the Special Marriage Act, 1954 with respect to marriages 
between Hindus solemnized under that Act, whether before or after the 
commencement of this Act, 

[Cf, J. & K. Hindu Marriage Act (1080), S. 36.] 

OBJECTS AND REASONS 

”This clause expressly saves, inter alia, Is also provided that marriages solemnized 
customs and special enactments like the under the Special Marriage Act, 1872 (now 
Madras Marumakkattayam Act (XII of of 1954), are not affected by any thing con^ 
1933) which provides for termination of tained in this BilL”—S.O.R. 

Hindu marriages in any other manner. It 


30. Repeals.'^ [Repealed by Act 58 of 1960, Section 2 and Sch. (26-12'^ 

I960).] 

The repealed section ran thus:— 

"The Hindu Marriage Disabilities Removal Act, 1946, the Hindu Marriages 
Validity Act, 1949, the Bombay Prevention of Hindu Bigamous Marriages Act. 1946, 


Section 29 (contd.) 

(1956) 2 Mad LJ 73 (74) •• A 1964 Mad 463 
(464) •* A 1960 Bom 323 (326). 

(10) "To marry” is to go through some 
form of marriage known to law and not 
merely to make an averment in a document. 
1967 Ker LT 1063 (1064) (DB). 

(11) Even before passing of Act, Hindu 
Law recognised institution known as anu- 
loma marriage which was sanctioned by 
Smritis. The mere fact that people in parti¬ 
cular part of country have not availed of in¬ 
stitution of anuloma marriage would not 
invalidate any anuloma marriage if and 
when it does take place. A 1960 All 446 
(449). (ILR 28 All 458 and AIR 1941 Mad 513, 
Dissented from.) 

(12) Word "marriage’ in Section 29 (D 
does not make any distinction between first 
marriage or any subsequent marriage and 
includes remarriage. A I960 All 4^ 

(13) Inter-caste marriages are made valid 

with retrospective effect under Section 29 (1). 
A 1960 All 446 (448). , , 

(14) Prima facie expression "dissolution 
of marriage” in Section 29 (3) would not 
take in a declaration that marriage was nuU 
and void. Dissolution of marriage implies 
existence of valid marriage and it could 
have no reference to marriage which is ab 
initio void. A 1964 Andh Pra 93 (94). 

(15) Section 29 (2) saves the right of dis¬ 
solution of marriage recognised by any cus- 
tom or conferred by any special enac^nt 
not repealed under this Act. (1970) 1 Cut WR 
142 (145). 

(16) For exception under S. 29 (2) to 

operate, fact of customary divorce must be 
established. A 1965 Andh Pra 455 (456) : 

1965 (2) Crl LJ 712 •• (1963) Mad U (Cr) 
212 » 

(17) Section 29 (3) does not oust jurisdic¬ 
tion of ordinary Civil Courts to try pending 
suits for restitution of conjugal rights. A 
1960 Mys 265 (267) : 38 Mys LJ 456 •• A 
1963 Orissa 27 (28) : 28 Cut LT 353 ** A 

1957 Pepsu 1 (4, 5). ^ , . 

(18) Suit by Hindu wife for perpetual in¬ 
junction restraining her Hindu husband 


from contracting second marriage — 
diction of Civil Court to entertain such suit 
not excluded by Hindu Marriage Act. A 1964 
Mys 247 (249). 

(19) Sub-section (4) of S. 29 can only mean 

that if there Is any inconsistency between 
the pro^sions of Hindu Marriage Act and 
Special Marriage Act then the provisions os 
Hindu Marriage Act would not apply to a 
marriage held under the Special Marri^e 
Act. It does not mean that the effect of tne 
provisions of Hindu Marriage Act wula 
not apply in case one party to a marriage 
under the Hindu Marriage Act enters into 
a marriage with another person under the 
Special Marriage Act. Therefore, S. 29 (4) 
cannot be construed as a bar to the appl^ 
cation of S. 15 of the Hindu Marriage Act 
to a marriage held under the Social M^- 
riage Act. A 1971 Cal 307 (308, 309. 311) i 

(1971) 75 Cal WN 303. (Overruled on another 

point in A 1978 SC 1351.) 

(20) Where in accordance with the caste 
custom in Rajasthan the marriage between 
the husband and wife was dissolved and 
there was documentary evidence in the lorm 
of "Kagli” to prove that the husband had 
wilfully given his consent to the dlvowe 
and to the 'nata’ marriage of his wWe with 
another person according to the caste 
tom, it could not be said ^at the cu^m 
was opposed to public morality* 1974 WLN 
(UC) 344 (348) (Raj)* 

(21) Where one Smt. 'Y' a^leg^ that 
divorce between herself and ber husband C 
took place on the same day when divoM 

between *C’s brother M and his wife G 
took place, by mutual consent as b®^®^tom 
existiM in the community if it e^li^ 
ed that a document evidencing divorce ^ 
tween W and -G’ wM execu^ 
no such document in respect of Y and 
to Drove divorce was executed nor ^7 
token of alleged retu™ of cloto 

and ornaments was obtained by 
Court was justified in ^ 

divorce was not proved. 1976 WLN luw 

(91) (Raj). 
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the Bombay Hindu Divorce Act, 1947, the Madras Hindu (Bigamy Prevention and 
Divorce) Act, 1949, the Saurashtra Prevention of Hindu Bigamous Marriages Act, 
1950 and the Saurashtra Hindu Divorce Act, 1952 are hereby repealed." 


[THE] HINDU MARRIAGES (VALIDATION OF PROCEEDINGS) 

ACT, 1960 

(ACT XIX OF 1960) 

[The text of the Act printed here is as on 31-10-1982.] 

STATEMENT OF OBJECTS AND REASONS 


’'Section 19 of the Hindu Marriage Act, 
1955, provides that every petition seeking 
relief under that Act shall be presented to 
the District Court. 'District Court’ is defin¬ 
ed in that Act to mean the principal civil 
court of original jurisdiction in the area 
and to include any other civil court which 
may be specified by the State Government 
by notification as having jurisdiction In re¬ 
spect of the matters dealt with In that Act. 

2. Under Section 21 of the Punjab Courts 

Act, 1918, provision is made for courts of 
additional judges to discharge such of the 
functions of a district judge as may be as¬ 
signed to them by the district judge and 
who In the discharge of their functions 
exercise the same powers as the district 
judge. In a recent decision of the Punjab 
High Court (Janak Dulari v. Narayan Das, 
AIR 1959 Punj 50), the Court has, however, 
held that the court of an Additional Judge 
cannot be regarded as a principal court of 
civil jurisdiction within the meaning of the 
Hindu Marriage Act and that a district 
judge to whom a petition under the Act Is 
presented cannot transfer it to an addi¬ 
tional judge for trial. 

3. The Punjab Courts Act, 1918. extends 
to the Union territory of Delhi by virtue of 


a notification issued under the Delhi Laws 
Act, 1912, and as a result of the notifica¬ 
tions issued by the Delhi Administration and 
the State Government of Punjab on the 
24th August, 1959 and 26th January, 1960, 
respectively, under Section 3 (b) of the 
Hindu Marriage Act, 1955, the courts of ad¬ 
ditional judges have now jurisdiction to 
deal with matters arising under that Act. 
Action has, however, to be taken to validate 
decrees and orders passed by additional 
judges before the issue of these notifications 
and It is possible that the judgment of the 
Punjab High Court may also affect decrees 
and orders, if any, passed under the Hindu 
Marriage Act, 1955. in other States by 
courts other than the district court where 
such courts have been constituted to aid 
the district court under provisions of law 
corresponding to the Punjab Courts Act, 
1918. 

4. The Bill accordingly seeks to validate 
all proceedings taken and decrees and 
orders passed by any of the courts specified 
In clause 2 thereof exercising or purporting 
to exercise jurisdiction under the Hindu 
Marriage Act, 1955."—Gazette of India, 1960, 
Extra., Pt. II, Sec. 2, page 308. 


[THE] HINDU MARRIAGES (VALIDATION OF PROCEEDINGS) 

ACT, 1960 

(ACT XIX OF I960)* 

(6th May, I960.] 

An Act to validate certain proceedings under the Hindu Marriage Act, 1955. 

Be it enacted by Parliament in the Eleventh Year of the Republic of 
India as follows 

[a] For Statement of Objects and Reasons, see Gazette of India, 1960, Extra., 
Pt. II, Sec. 2, page 308. 

The Act has been extended to the Union Territory of Dadra and Nagar Haveli 
by Regn. 6 of 1963. 

1. Short title and extent.— fl) This Act may be called THE HINDU 

Marriages (validation of proceedings) act, i960. 

(2) It extends to the whole of India except the State of Jammu and 
Kashmir. 

^ 2. Validation of proceedings of certain courts under Act 25 of 1955.— (1) 

All proceedings taken and decrees and orders passed before the commence¬ 
ment of this Act by any of the courts referred to in sub-section (2), exercis¬ 
ing or purporting to exercise jurisdiction under the Hindu Marriage Act, 1955, 
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shall, notwithstanding any judgment, decree or order of any court, be deem¬ 
ed to be as good and valid in law as if the court exercising or purporting 
to exercise such jurisdiction had been a district court within the meaning of 
the said Act. 

(2) The courts referred to in sub-section (1) are the following, namely:— 

The court of an additional judge, additional district judge, joint dis¬ 
trict judge, assistant district judge, assistant judge and any other 
court, by whatever name called, not being lower in rank than the 
court of a subordinate judge. 


[THE] HINDU minority AND GUARDIANSHIP ACT, 1956 

(ACT XXXH OF 1956) 

[The text of the Act printed here is as on 31-10-1982.] 


SECTIONS 

1 Short title and extent. 


CONTENTS 

9. Testamentary guardians and their 
powers. 


2. Act to be supplemental to Act VI 
1890. 


II 



10. Incapacity of minor to act as guardian 
of property. 


S. Application of Act. 

4 . Definitions. 

5. Overriding effect of Act. 

€. Natural guardians of a Hlndn m<nor 

7. Natural guardianship of adopted son. 

8. Powers of natural guardian. 


11. De facto guardian not to deal with 

minor’s property. 

12. Guardian not to be anpolnted for 

minor’s undivided interest in joint 
family property, 

13. Welfare of minor to be paramoont con« 

sideratlon. 


STATEMENT OF OBJECTS AND REASONS 


’’This Is another instalment of the Hindu 
Code and it deals with the law relating to 
minority and guardianship. 

2. Under the Indian Majority Act. 1875, a 
person attains majority on his completing 
the age of 18 years but If before the com¬ 
pletion of that age he has a guardian ap¬ 
pointed by the Court, he attains majority 
on completing the age of 21 years. That Act 
applies to all persons including Hindus but 
an exception is made with respect to the 
capacity of any person to act In the mat¬ 
ter of marriage, dower, divorce and adop¬ 
tion. Marriage and divorce have already 
been dealt with so far as Hindus are con¬ 
cerned and the definition of minor in the 
Bill will ensure that the age of majority 
is 18 for all practical purposes. 


3. Guardians may be divided into three 
classes, namely, 

(1) natural guardian^ 

(2) testamentary guardians and 

J[3) guardians appointed under the Guar¬ 
dians and Wards Act, 1890, 

and the present Bill Is supplemental to the 
Guardians and Wards Act, 1890, and deals 
with natural guardians and testamentary 
guardians incidentally abolishing de facto 
guardians. 

4. The notes on clauses explain, wherever 
necessary, the various provisions contained 
in the Bill."—Gazette of India, 1953, Extra., 
Pt. II, S. 2, page 198. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Act 26 of 1968. 

—Extended by Act 26 of 1968 and Regn. 6 of 1963, 

COGNATE ACTS AND PROVISIONS 

The Hindu Adoptions and Maintenance Act, 1950. 

1. U. K. Guardianship of Minors Act, 1971 (1971, c. 3), 

2. U. K. Guardianship Act, 1973 (1973, c. 29). 

3. See under the Hindu Adoptions & Maintenance Act, 1958, as well 
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[THE] HINDU MINORITY AND GUARDIANSHIP ACT, 1956 

(ACT XXXn OF 1956)» 

[25th Aupjst, 1956.] 

An Act to amend and codify certain parts of the law relating to minority and 
guardianship among Hindus* 

Be it enacted by Parliament in the Seventh Tear of the Republic of India 
as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1953, Extra. Pt. II, 
Sec. 2, page 198; and for Report of Joint Committee, see ibid, 1955, Extra, 

f' Pt. II,' Sec. 2. page 89. 

1. Short title and extent.— (1) This Art may be called THE HINDU 
MINORITY AND GUARDIANSHIP ACT, 1956. 

(2) It extend.-?*^ to the whole of India except the State of Jammu and 
Kashmir and applies also to Hindus domiciled in the territories to which this 
Act extends who are outside the said territories, 
la] The Act has new been extended to the Union territory of— 

(1) Dadra and Nagar Haveli by Regn. 6 of 1963 (with effect from 1-7-1965); 

(2) Pondicherry by Act 26 of 1968 (with effect from 5-9-1968). 

2. Act to be supplemental to Act VJTI of 1890.— The provisions of this 
Act shall be in addition to, and not, save as hereinafter expressly provided, 
in derogation of, the Guardians and Wards Act, 18&0. 


Preamble 

(1) The Act does not codify entire law of 
guardianship applicable to Hindus but 
amends and codifies only certain parts of 
law relating to minority and guardianship 
among Hindus. (1970) 72 Pun-i LR 87. 

(2) Act is codifying enactment and is 
limited tc guardians in respect of manor’s 
person or his property other than his undi¬ 
vided Interest in joint family property, whe¬ 
ther they be natural guardians or testa¬ 
mentary guardians or guardians appointed 
by Court. A 1961 Guj 68 (71-72) : (1961) 2 
Ou) LR 108. 

(3) The provisions of the Hindu Minority 
and Guardianship Act, 1956. mainly intend 
to crystallise in a statutory form who are 
toe persons entitled to act as natural and 
testamentary guardians of a Hindu minor 
and also to impose certain restrictions on 
their powers. The provisions of the Act. in 
respect of toe matters dealt with in them, 
no doubt override and abrogate all other 
provisions and rules of law either by virtue 
of any text or any custom or usage having 
the force of law. The Act however does not 
specifically lay down the powers of the 
Court to appoint or declare guardians. 

The Act Is supplementary to and not in 
derogation of the Guardians and Wards 
Act. 1890 and hence in the matter of powers 
of the Court to appoint and declare guar¬ 
dians. Sections 7 and 17 of the Guardians 
and Wards Act 1890 apply to petitions for 
apDointment as guardians of minors. 1972 
MPU 775 (776). 

Section 2 

'(1) This Act and Guardians and Wards 
Act have to be read together as regards ap¬ 
pointment of guardians of minors and their 
custody. A 1969 Delhi 283 (284) : (1969) 71 
Pun LR (D) 314. 


(2' The purpose of this Act is not to 
supersede, the provisions of the Guardians 
and Wards Act. Hence petition under Sec¬ 
tion 41 (11 (c) by person over 13 years btjt 
under 21 years is not maintainable. A 1984 
Mad 11 (12) : (1963) 2 Mad LJ 229. 

rSee A 1978 Bom 190 (194). (A 1964 Ker 
269. Dissented from.)] 

(3) Section 2 of the 1936 Act shows that 
the Act is not tc derogate from the provi¬ 
sions of the 1990 Act even though any of its 
provisions were in conflict with the provi¬ 
sions of the 1890 Act and the intent’on was 
to add the new provisions of the 1956 Act 
as supplement to the 1890 Act and therefore 
the overriding effect of S. 5 of toe 1956 Act 
would not apply to the pro'/isions of the 1890 
Act even if they are tc some extent Incon¬ 
sistent with the 1956 Act and any incon¬ 
sistency between the two Acts will not have 
the effect of an implied repeal of the 1890 
Act by the 1956 Act. 1974 Rajdhani LR 121 
(123) (Delhi). 

(4) The provisions of this Act and of 
Guardians and Wards Act are complemen¬ 
tary. A 1966 Orissa 60 (61) : ILR (1965) Cut 
839 •• (1970' 72 Punj LR 87 (89. 91). (The 
Act does not apply to minors with Court 
guardian.) 

(5) The Courts are obliged to read to¬ 
gether and harmonise the provisions of Sec¬ 
tion 19 of the Guardians and Wards Act and 
of .Section 13 of this Act. Construing them 
together, the rigour of the prohibition con¬ 
tained in clause (b) of Se^on 19 of the 
Guardians and Wards Act must be consider¬ 
ed to have been relaxed to a great extent In 
the interest of the minor's welfare as laid 
down in Section 13 of this Act. A 1961 Punj 
51 (54) : 62 Punj LR 578 (DB) •• A 1973 Raj 
93 (93) : 1972 WLN 616. 
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3. Application of Act— ( 1 ) This Act applies— 

fa) to any person who is a Hindu by religion in any of its forms or de¬ 
velopments including a Virashaiva, a Lingayat or a follower of the 
Brahmo, Prarthana or Arya Samaj, 

(b) to any person who is a Buddhist, Jaina or Sikh by religion and 

(c) to any other person domiciled in the territories to which this Act ex¬ 
tends who is not a Muslim, Christian, Parsi or Jew by religion, unless 
It is proved that any such person would not have been goverried by the 
Hindu law or by any custom or usage as part of that law in respect 
of any of the matters dealt with herein if this Act had not been passed. 

0-1 The following persons are Hindus, Buddhists, Jainas or 

Sikhs by religion, as the case may be:— 

(i) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jainas or Sikhs by religion; 

illegitimate, one of whose parents is a Hindu, 
Buddhist, Jaina or Sikh by religion and who is brought up as a mem¬ 
ber of the tribe, community, group or family to which auch parent 
belongs or belonged; and 

(iii) any person who is a convert or re-convert to the Hin'du, Buddhist, 
Jaina or Sikh religion. 

(2) Notwithstanding anything contained in sub-section fl), nothing con¬ 
tained m this Act shall apply to the members of any Scheduled Tribes* with¬ 
in the meaning of clause (25) of article 366 of the Constitution unless the 
Central Government, by notification in the Official Gazette, otherwise directs, 

(3) The expression in any portion of this Act shall be construed 

as if it included a person who, though not a Hindu by reli^don, is neverthe¬ 
less, a person to whom this Act applies by virtue of the provisions contained 
in this section. 

fCf. Hindu Adoptions and Maintenance Act. 1956 (78 of 1956). section 2.} 

[a] For the various Scheduled Tribes Orders, see foot-note (e) under Art. 342, the 
Constitution of India, Vol. 6, page 193. 

OBJECTS AND REASONS 

See under section 2 of the Hindu Marriage Act, 1955. 

STATE AMENDMENT 

In its application to the Union territory of Pondicherry, In section 3, after sub¬ 
section (2), insert the following:— 

'’(2A) Notwithstanding anything contained In sub-section (1), nothing contained 
in this Act shall apply to the Renoncants of the Union territory of Pondicherry."— 
Act 26 of J968, section 3 (1) and Schedule, Pt. I (5-9-1968). 

4. Definitions.— In this Act,— 

(a) "minor” means a person who has not completed the age of eighteen 
years; 


Section i 

(1) Illegitimate minor children of Hindu 
father and Christian mother — No evidence 
to show that children were brought up as 
members of Hindu family — Children could 
not be deemed to be Hindus under Sec. 3. 
(1965) 78 Mad LW 151 i (1967) 2 Mad LJ 334. 

(2) Son born to a Hindu father and 
Christian wife and brought up as Hindu; is 
£ Hindu. 0976) 2 SCJ 482 (488). 

13) Expression "Hindu undivided famllv" 
Includes "Jain undivided family”, A 1972 
SC 2119 (2124, 2125) : 1972 Tax LR 2400. 

(4) Assessment as Hindu undivided family 
^ Family consisting of a Hindu husband, a 
Christian wife and a CHiristlan daughter — 


If constitutes a Hindu undivided family by 
reason of Expln. (b) to S. 2 (1) of Hindu 

Marriage Act. 1977 Tax LR 1103 (1107) s 90 
Mad LW 515. 

SECTION 4 — SYNOPSIS 

1. "Minor". 

2. "Guardian.” 

1. "Minor”. 

( 1 ) The definition of minor is only for 
purpose of this Act. This Act does not deal 
with appointment of Court guardian and 
for that purpose, one has to seek help of 
Guardians and Wards Act and for definitlOT 
of minor as given In Majority Act. (1970) 72 
Punj LR 87 (90). 
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(b) "guardian” means a person having the care of the person of a minor or 
of his property or of both his person and property and includes— 

(i) a natural guardian, 

(ii) a guardian appointed by the will of the minor’s father or mother, 
(hi) a guardian appointed or declared by a Court, and 

(iv) a person empowered to act as such by or under any enactment re-r 
lating to any court of wards; 

(c) "natural guardian” means any of the guardians mentioned in section 6, 

5. Overriding effect of Act.— Save as otherwise expressly provided in 
this Act,— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as 
part of that law in force immediately before the commencement of 
this Act shall cease to have effect with respect to any matter for which 
provision is made in this Act; 

(b) any other law in force immediately before the commencement of this 
Act shall cease to have effect in so far as it is inconsistent with any 
of the provisions contained in this Act. 


SectiMi 4 (contd.) 

2. "Guardian". 

(1) Guardians and Wards Act (1890), Sec¬ 
tion 25 — Application under Section 25. 
Guardians and Wards Act, by mother for 
custody of seven years’ old child against 
father — Mother not appointed by Court as 
guardian of child — Application not main¬ 
tainable as mother is not natural guardian 
— Pact that mother was de facto guardian 
does not entitle her to move application 
under Section 25 — Word "includes” is 
used only to enumerate different classes of 
persons coming within definition. A 1964 
Ker 269 (271) : 1963 Ker LT 348. 

(2) Stranger cannot clothe another person 
with the character of guardian of property 
of minor — Even the fact that stranger 
wants to gift property to minor will not 
entitle him by reason of the factum of gift 
only to appoint a guardian for minor in 
respect of that property during lifetime of 
lawful guardian. A 1967 Mad 113 (115, 116)3 
(1966) 2 MLJ 420. 

(3) The definition of 'guardian’ under 
S. 4 (b), being an inclusive definition, there 
is no reason why a person who acts as a 
de facto guardian should not fall within 
the said definition. A 1978 Bom 190 (194). (A 
1964 Ker 269, Dissented from.) 

(4) A de facto guardian is a person who 

does not come under any of the categories 
of guardian ^ven in Section 4 of the Act 
but two meddles with the properties or 
affairs of a minor. A 1968 Fat 318 (319) i 

1968 BLJR 898. 

(8) Person having care of properties of 
minor but neither a natural guardian, tes¬ 
tamentary guardian or guardian appointed 
by Court — Such person is only de facto 
guardian and Is not included under S. 4. 
A 1987 Mad 113 (115) I (1966) 2 Mad LJ 
420. 

(6) A nesct friend or guardian ad litem of 
minor In a suit by or against him can be 
any person not necessarily any of the guar¬ 
dians enumerated in Section 4. The powers 
of such person are only limited to that legal 
proceeding and not beyond that. A 1968 Pat 
318 (880) : 1968 BLJR 898. 


(7) In a suit for maintenance by minor 
son against father, major sister can act as a 
next friend or guardian of her minor brother 
even toough father is the natural guardian 
of son. As in such a case the interests of 
father are adverse to that of minor, the 
minor need not obtain a declaration that, 
■father’ Is incompetent to be his natural 
guardian. An order of the Court as in case 
of guardian ad litem for a minor defenjiant 
is net necessary for the purpose of filing 
such suit. (1980) 1 APLJ (HC) 151 (155). (A 
1975 Orissa 180, Dissented from.) 

(8) Where the father is alive but refuses 
to act as natural guardian of minor or re¬ 
fuses to discharge his obligation as such the 
mother can get herself appointed as guar¬ 
dian by Court. A 1968 Pat 318 (319. 320) a 
1968 BLJR 898. 

Section 5 

(1) This Act specifically supersedes the 
previously existing law by enacting S. 5. A 
1967 Mad 113 (114) : (1966) 2 Mad LJ 420 •• 
1977 Kash LJ 337 (342). (Therefore, the par¬ 
ties to the suit are governed by the provi¬ 
sions of the Act which was in force on the 
date of filing the suit and not by the Hindu 
Law or General Clauses Act.) 

(2) By enacting Section 5 (b) Parliament 
was competent to repeal Section 10 (2) of 
Travancore Nayar Act (2 of 1100). A 1981 
Ker 154 (155) : 1961 Ker LJ 29. (Under 
Article 245 (1) read with Article 246 
(2) the Parliament was competent to repeal 
Section 10 (2) of Act 2 of 1100 by enacting 
Section 5 (b) of this Act.) 

(3) Section 10 (2) of Travancore Nayar 
Act (Act 2 of 1100) under which, when the 
parents are divorced, the mother is the 
guardian of the minor children, is incon¬ 
sistent with Section 0 (a) of this Act under 
which father is the guardian, whether or 
not he is divorced from mother. Hence the 
latter provision has the effect of repealing 
the former section. A 1961 Ker 154 ; 1961 
Ker LJ 29. 

(4) Section 6 (a) of this Act Is incon¬ 
sistent with Section 15 ot Madras Marumal^ 
kathayam. Act 1932 and therefore the latter 
ceases, to have effect by virtue of Section 5 
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6. Natural guardians of a Hindu minor.— The natural guardians of a 
Hindu minor, in respect of the minor’s person as well as in respect of the 
minor’s property (excluding his or her undivided interest in joint family pro^ 
perty), are— 

(a) in the case of a boy or an unmarried girl—the father, and after h’m, 
the mother provided that the custody of a minor who has not com-, 
pleted the age of five years shall ordinarily be with the mother; 

(b) in the case of an illegitimate boy or an illegitimate unmarried girl—the 
mother, and after her, the father; 


Section 5 (contd.) 

(b) of this Act. A 1961 Ker 193 (193, 194) i 
1060 Ker LJ 1189 (DB). 

(5) There is no inconsistency between 

Sec. 4 (a) of this Act and first part of S. 3 
of Majority Act, 1875 and hence the latter 
provision continues to govern Hindu minor 
for whose person court guardian has been 
appointed. A 1964 Mad 11 (12) : (1963) 2 

Mad LJ 229. 

(6) There is no repugnancy between Sec¬ 
tions 7 and 17 of the Guardians and Wards 
Act and Section 13 of this Act as regards 
the position of law that even a natural guar¬ 
dian cannot claim to be appointed as a guar¬ 
dian as of right unless such appointment is 
for the welfare of the minor in the opinion 
of the Court. Had there been any repugn¬ 
ancy, Section 13 would prevail. A 1966 
Orissa 60 (62) : ILR (1965) Cut 839 •• 1977 
Ker LR 296 (303). 

(7) The definition of "Guardian” contain¬ 
ed in the Guardians and Wards Act is not 
inconsistent with the provisions of the Hindu 
Minority and Guardianship Act and it is 
not in any way excluded by the overriding 
provisions contained in S. 5 of the Hindu 
Minority and Guardianship Act. There is no 
provision in the 1956 Act which excludes 
the definition of "Guardian” as contained in 
Guardians and Wards Act. A 1978 Bom 190 
(194). (A 1964 Ker 269. Dissented from.) 

(8) Provisions of S. 28 of the Guardians 
and Wards Act authorising a testamentary 
guardian to have unlimited powers of sale 
of the minor’s property are inconsistent 
with the provisions under Ss. 9 (5) and 8 
of the Hindu Minority and Guardianship 
Act. Therefore, S. 28 of the Guardians and 
Wards Act will cease to have any effect and 
provisions of the Hindu Minority and Guar- 
dianship Act will prevail. A 1977 Mad 304 
(308. 309) : 90 Mad LW 262. 

(9) From the provisions of Ss. 2 ** 

becomes clear that the provisions of Hindu 
Minority and Guardianship Act are supply 
mental to tne Guardians and Wards A«. 
Therefore. S. 5 does not override the provi¬ 
sions of Guardians and Wards Act, ®v®n 
if they are to some extent inconsistent with 
the Hindu Minority and Guardianship Act. 
The rule of Interpretation of Statutes m 
such a case is this. Each of the two statutes 
is allowed to operate within its own sphere. 
Any inconsistency between the two is not to 
have the effect of an implied repeal of the 
older Act by the subsequent Act. (1973) 75 
Pnn LR (D) 313 : 1974 Rajdhani LR 121 
(123). 


SECTION 6 — Sl;NOFSlS 

1 . Natural guardian. 

(A) Minor’s property and gnaraiao* 

ship. 

2. Custody of minor. 

(A) Custody of minor below 5 years. 

(B) Habeas corpus and custody oC 
minor. 


1. Natural guardian. 

(1) The following factors shoxild be kept 
n mind while arriving at a decision to d^ 
dare the appointment of a guardian of tj® 
ninor.— (1) The natural guardian should be 
jiven preference if his appointment is not 
!ound to be against the welfare of the 
ninor or unless he is found unfit. (2) ^efer- 
;nce of the minor if he is sufliclej^ly ol4 
should be given due weight (3) "^e or^ 
ind the paramount consideration for the 
Burpose of appointing a guardian is Jb® wri- 
[are of the minor. A 1978 Pimj 174 (176) I 
19 Pun LR 614. 

(2) Whatever was the Hindu law regard¬ 
ing the guardians prior to this Act, Swtlono 
thereof, in a statutory form, ciystaUis« as 
to who are the persons entitled to act as 
natural guardians of a Hindu onlnor. A iw 
Mad 113 (114) : (1966) 2 Mad LJ 420. 

(3^ The natural guardian of » 
minor is firstly the father and after him the 
mother. 1968 Ker LT 388 (389). 

(4) The fact that a person other than the 
natural guardian is appointed as a guardi^ 
ad litem does not result In toe permanent 
cessation of power of natural guard’^ M 
contemplated under Guardians and Wards 
Act (1980) 1 APLJ (HO 151 (154). 

(5) Subject to toe statutory restrictions 
and toe court’s orders toe father’s right over 
the minor child are absolute and uncon¬ 
doned. A 1966 Madh Pra 189 (192) : 1965 

MPLJ 953. 

(6) Where the father is alive and not r^ 
moved from guardianship the ™°toer is n<rt 
the natural guardian of the minor child. A 
1964 Ker 269 (277) : (1963) Ker LJ 333. 
(Mother could not apply under Section 25 oi 
Guardians and Wards Act for custody ^ 
seven years old child unless she was ap¬ 
point as guardian by Court.) 

(7) Court’s power to refuse an application 
made by the mother of a Hindu roinw 
low 5 years under Section 7 of Guardian 
and Wards Act for her appointm^t as guar¬ 
dian, on the ground that the father pM nrt 
rendered himself unfit to be the guardian 
or on the srmind of tte welfare of ^ 
mmor is in no wav affected. A 1959 Ker w 
(404, 405) : ILR (1959) Ker 230. 
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(c) in the case of a married girl—the husband: 

Provided that no person shall be entitled to act as the natural guardian 
of a minor under the provisions of this section— 

(a) if he has ceased to be a Hindu, or 

(b) if he has completely and finally renounced the world becoming a her- 
‘ mit (vanaprastha) or an ascetic (yati or sanyasil. 

Explanation.— In this section, the expressions "father” and "mother” do 
not include a step-father and a step-mother. 

OBJECTS AND REASONS 


•The Joint Committee feel that the mother 
should ordinarily be entitled to the custody 
of her child up to five year*? and have, there¬ 
fore. altered three years to five years in 
sub-clause (a). In sub-clause (b) of the 
Proviso, the Sanskrit equivalents of 'her¬ 


mit’, ’ascetic’.are given so that no diffi¬ 

culty is experienced in construing these ex¬ 
pressions. Further an Explanation has been 
inserted whereby a step-father and a step- 
mothei are taken out of the purview of this 
clause.”—J C.R. 


Section 6 — Note 1 (contd.) 

(8) 'There being no exception or other 
special provision for the care of wards 
whose parents are divorced. Sect'on 6 of 
tnis Act is applicable whether or not the 
father is divorced from the mother. A 

Ker 154 (154) : 1960 Ker LT 1227 •• A 1961 
Ker 193 (194) : 1960 Ker LJ 1189 (DB). 

(9) Guardianship is in the nature of 
sacred trust and natural guardian cannot 
during his lifetime substitute another 
person to be guardian in his place. He 

In his discretion entrust the custodv and 
education of his children to another but the 
authority he confers is essentially revocable 
authority. A 1966 Madh Pra 189 (1911 : 1965 
MPLJ 953. (Person formerly entrusted vntn 
minor’s custody cannot have any say. after 
restoration of custody of minor to natural 
guardian in matter of his residence and 
education.) 

(10) Father of Hindu minor being natural 
guardian of minor, does not reouire suo- 
nort of order as to his guard’an'^hip under 
Act (1969) 1 Mad LJ 345 *• A 1980 Raj 64 
(68) : ILR (1979) 20 Raj 895 (DB). 

(11) While deciding aonUcat'onbv natural 
guardian father for appointment of guard- 
fan of minor it Is the duty of Court to 
declare him guardian if not found unfit 
A 1979 Raj 29 (33. 34) : 1978 Rai LW 554. 

(12) In the absence of the father, mother 
Is the natural guardian of both person and 
property of the minor. Remarriage of the 
mother is not one of the dipqualiflcations 
under the Act. Therefore no guardian of 
person and property can be appointed un¬ 
less the mother is otherwise unfit to act 
as euch guardian. A 1960 Punj 304 (305). 

(13) From the prmHsions of S. 13 it Is 
abundantly clear that the question of tru'' 
welfare of the minor is of so much para¬ 
mount consideration that the rewgnised 
^ghts of guardianship under the law to 
which the minor is subjected, must if 
necessary, be assigned a relatively subordi¬ 
nate position. S. 6 must be s^blect to 
toe provisions of S. 13. 1075 WLN (UC) 121 
(124) (Raj) 

(14) Marriage declared void In proce e d- 
fntn under S, 9. H‘ndu Marriage Act — 


Children of such marriage are illegitimate 
children. S. 16 of that Act not being ap¬ 
plicable — Mother is their natural guard¬ 
ian. A 1961 Punj 331 (333). (Father’s ap¬ 
plication for custody of children against 
their mother under S 25. Guardians and 
Wards Act was disallowed.) 

05) Application under S. 6 (a) can be 
combined with application under S. 7 but 
not w'th application under S. 12. (1973) 75 
Pun LR (D) 313 : 1974 Rajdhanl LR 121 
(124). 

(16) Although a husband has a right to 
guardianship of his minor wife’s person he 
has no such right after she becomes major, 
though he may legitimately claim conjugal 
rights as a husband by appropriate pro¬ 
ceedings. A 1967 AnHh Pra 294 (296) : 1967 
Cri LJ 1265 (AP). (Writ under Sec. 491. 
Cr. P. C. for custody of w'fe was refused 
in interest of both husband and wife.) 

(17) Mother held, not competent to sign 

declaration disclosing income under Finance 
Act S. 24 on behalf of minor in presence 
of his father. (1973) 92 ITR 377 (381) 

(Delhi). 

( 18 ) The mother of two minor sons ad¬ 
vanced some amount to herself as guardian 
of the minors though their father was alive 
and purchased some shares in the name 
of the minors. Interest was paid by her 
and the amount was subsequently returned. 
Held, that when the mother, an assessee to 
Wealth-tax Act purported to act as the 
natural guardian of minors, the intrinsic 
capacity of the natural guardian was lack¬ 
ing and the transaction entered into by as¬ 
sessee representing two different capacities, 
one as an individual and other as natural 
guardian was void. The value of shares 
purchased by assessee in the name of 
minor sons should be included in her net 
wealth. (1980) 17 Cur Tax Rep 15 : (1981) 
128 ITR 584 (590) (Bom). 

(19) No exceptional circumstances were 
present whereby grandmother of the minor 
children could be appointed as their guard¬ 
ian in preference to their mother. More¬ 
over mother was not unfit to be appoint¬ 
ed as guardian. The custody and guardian¬ 
ship oi minor was allotted to the mother. 
(1982) 2 D’v Mat C 110 (116) (Delhi). 


"A” In the citations stands for AIR 
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Section 6 — Note 1 (contd.) 

(20) Aunt appointed as guardian of 
minor girl in preference to father as wel¬ 
fare of minor girl should be considered as 
paramount. ILR (1978) 2 Cut 447 (450) 

( 21 ) Maintenance suit on behalf of minor 
son more than five years of age living with 
mother by mother against father is not 
maintainable as it is against a natural 
guardian who has not been declared to be 
incompetent by a Court. A 1975 Orissa 180 
(182). 

1 (A). Minor’s property and guardianship. 

( 1 ) Mother cannot act as lawful guard¬ 
ian of person and separate property of 
minor during lifetime of father. (1977) 2 
Mad LJ 215 (216). 

(2) Alienation of minor’s property made 
by mother acting as de facto guardian is 
void under S. 11, Mother cannot make 
alienation while the natural guardian 
father is alive and capable of looking 
after the interest of minor. (1976) 1 Andh 
WR 423 (426) •• (1976) 2 Mad LJ 128 (131); 
li»77 Hindu LR 92. 


(7) Where on death of a Hindu statutory 
tenant, the mother as the natural guardian 
Of the minor daughters, executed a lease 
for 10 years in favour of a stranger in 
respect of toe tenancy land the tenancy 
rights not being an undivided interest in 

. property referred to in 
S. 6, the restriction placed on the powers 
of natural guardian by S. 8 (2) apply and 
lease, created by the mother being beyond 
the powers of a natural guardian, would 
not be binding on the shares of minor 
daughters. A 1975 Kant 87 (89) : ( 1974 ) 2 
Kant LJ 82. 

A Hindu minor widow governed by 
pa^bhaga School had no male relations in 
husband s family, in such a case the 
maternal uncle of the husband who was 
sapinda according to Dayabhaga School is 
a guardian of the widow and In case of 
management of widow’s property he will 
have preference to the widow’s father. 
(1973) 77 Cal WN 349 (352) ; ILR (1973) 2 
Cal 476 (DB). 

2. Custody of minor. 


iSee also ILR (1980) 1 Mad 450 (472, 475) 
(DB). (Where minor's property was alienat¬ 
ed by mother only, the father cannot be 
deemed to have joined in execution of 
sale deeds on ground that he is natural 
guardian.) •• 1978 Ker LT 532 (538). 

(Person to whom minor’s property was sold 
by mother of minor when his father was 
alive has no locus standi to challenge docu¬ 
ment executed by minor’s father.)] 


(3) Where the father of the minor Is 
alive and refuses to act as natural guard- 
lan, the mother cannot act as natural 
^ardian to dispose of minor’s property. To 
do so. she has to get herself appointed 

minor’s property by Court A 
1968 Pat 318 (319, 320) : 1.968 BLJR 898. 

(4) Section 6 (a) is not applicable in 

family property. 1978 Tax LR 
NOC 80 a 1978 Cur Tax Rep 68 (DB) (Guj). 

As S. 6 is not applicable in so far 
as the undivided interest in joint family 
property of a minor is concerned the 
mother of the minor in the absence of the 
lather Is his natural guardian in respect of 
nis undivided interest under the traditional 
Hindu Law. (1966) 1 Andh LT 233 (235, 
236) : (1966) 1 Andh WR 368. (Mother of 
minor ^ his natural guardian is com¬ 
petent to agree for sale of his undivided 
interest in joint family property provided 
she acts In the interest of minor and for 
his benefit.) 

rsee however (1980) 93 Mad LW 369 
(373, 374) : 1980 Legal Surv 49. (Mother 
cannot be natural guardian in respect of 
undivided interest of minors in joint pro¬ 
perty after death of father of minor sons 
therefore alienation of minors’ undivided 
interest by mother would be void ab 
initio,)] 

(6) Property of minor consisted of un¬ 
divided interest in joint family property — 
No guardian can be appointed in respect of 
such property. More so when there were 
po allegations of mismanagement or aliena- 
pon against head of family. 1980 Bom CR 
698 (710). 


(A) Custody of minor below 5 years. 

(B) Habeas corpus and custody 
minor. 

2. Custody of minor, 

(1) There is a distinction between the 
custody and the guardianship which is a 
more comprehensive and more valuable 
right than mere custody. Therefore even 
if the father is entitled to the guardian¬ 
ship of a minor, still the minor 
can be kept in the custody of 
mother if the welfare of the minor so 
demands. 1963 Cur LJ 285 (288) (Punj) •• 
(1982) 84 Pun LR 56 (66) : (1682) 9 Crl LT 
115 (DB) (Delhi). 

(2) The considerations required to be 
kept before the mental eye in deciding a 
question regarding the custody of a minor 
child is primarily the welfare of the child. 
Every other consideration must be sub¬ 
ordinated to this paramount consideration. 
When the expression "the right to the 
custody of a child” Is used, it only means 
an obligation cast by the society on the 
parents. It is not used in the sense of any 
legal right to have the custody as a child 
were an article of property. 1976 Hindu LR 
731 (733) ; 18 Guj LR 581. 

(3) Welfare of the minor embraces the 
material and physical well-being; the 
education and upbringing; the happiness 
and moral welfare. Where the father did 
not care for his children for ten years, even 
failed to pay regularly the maintenance 
amount awarded to them by the Court 
was admittedly not willing or capable of 
spending more than what the mother did 
on their education and both the children 
looked happy and well-cared for by their 
mother; Held the welfare of the children 
lay In their continuing in the care and 
custody of their mother and not their 
father. 1972 MPLJ 775 ; ILR (1975) MP 342 
(347, 350). 

(4) Even assuming that the boy Is mofV 
than five years but undoubtedly of tendtf 
age, it is not in all cases that the fathtf 
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Section 6 — Note 2 (contd.) 
should be put in charge of the custody of 
the boy. Section 6 has to be read 
subject to Section 13 of the Act as 
welfare of the minor Is the paramount con¬ 
sideration for determining the custody of 
minor. A 1964 Pat 505 (507) : 1965 BLJR 
211. (Minor though staying with father was 
virtually under control of his step¬ 
mother who was found to illtreat him — 
Minor’s mother who was living separate 
was therefore appointed guardian for the 
person of minor.) 

(5) It cannot be laid down as a general 
rule that whenever a father has a second 
wife the custody of the minor child from 
the first wife should not remain with the 
father, but then each case has to be con¬ 
sidered on its own facts. A 1960 Punj 326 
(328) : 62 Pun LR 354. (Father having 
child from flrst wife found guilty of legal 
cruelty to her and marrying second wife 
— Father having no particular attachment 
towards child — Custody of child was 
allowed to remain with first wife without 
time limit.) 

rSce also A 1974 Pun 124 (125). (Minor 

child was looked after properly by his 
father and step-mother. Custody of the 
child was refused to the maternal grand¬ 
mother an old lady of 75 years of age.)l 

(6) Right to custody of minor children — 
Mere fact of remarriage does not disentitle 
woman to custody of her minor children. 
1969 Cur LJ 872 (Punj). 

(7) Conversion to different faith cannot 

be regarded as a disqualification for cus¬ 
tody of the minor so long as the guard¬ 
ian is capable of providing a conjugal, com¬ 
fortable and a happy home for the minor. 
A 1981 Bom 175 (178) : 1981 Bom CR 

822. (A 1930 Oudh 471, Dissented from.) 

(8) The mere fact that the husband 

made some allegations of adultery against 
the wife cannot be considered as sufficient 
to disentitle the wife to the immediate 
custody of a child of tender age. 1970 (2) 

UCR (Bom) 226 (228). 

(9) Father as natural guardian is nor- 
ttally entitled to custody of a minor ch'ld 
of 8 years of age. More so, when father was 
not unfit to be appointed guardian or the 
mother was in a better position to main¬ 
tain the minor for his greater welfare. 
1975 Hindu LR 283 (285, 286) (Delhi). 

(10) In case of minor in the first instance 
*t is the father who Is the natural guard¬ 
ian of the person and property of the 
minor and after him, the mother. The 
mother in the instant case left matrimonial 
nonoe and the child was left In the custody 

the father. Father was financially in a 
better position and child was well brought 
bp. Custody of child was refused to the 
mother. (1982) 1 Dlv Mat C 123 (125, 127) 

(Delhi). 

(11) Under Section 6, father Is the 
natural guardian of a boy and if the boy 
u more than 5 years of age the custody is 
mao to be normally with the father. Where 
*t wao also In the Interest of minor to live 
wtti the father he ehould be g’ven In the 
SJftody of the father. (1071) 73 Pun LR 

321 ( 228 ). 


(12) Right of the natural guardian to 
have the custody of minor is subject tc 
provision under S. 13. (1978) 1 Andh LT 
48 (50). 

(13) Hyper-technicalities cannot be al¬ 
lowed to stand in the way of the natural 
guardian to secure the custody of the child, 
if he is otherwise found to be entitled to 
it. Controlling consideration in such case is 
the welfare of the child and not the right 
of the parents. 1982 Hindu LR 185 (187, 188, 
190) (Punj). 

(14) Even though S. 6 does not prescribe 

the remedy for the enforcement of the 
mother’s right under it to the custody of 
the minor, an application under S. 6 
would be maintainable in the Court having 
jurisdiction to deal with the cases between 
husband and wife under the law which 
includes the Hindu Marriage Act, 1955 and 
the Hindu Minority and Guardianship Act, 
1956. (1973) 75 Pun LR (D) 313 ; 1974 

Rajdhani LR 121 (125). 

(15) The Court’s refusal to pass an order 
forthwith for the custody of the child on 
the Notice of Motion being itself an order 
on the Notice of Motion it was appealable. 
1976 (2) UCR (Bom) 226 (228). 

(16) Father’s right to custody of minor 
as a natural guardian is not an indefea¬ 
sible right even if he is fit to look after 
the child. Welfare of the minor is para¬ 
mount consideration. A 1976 Raj 153 (155, 
156) : 1975 Raj LW 460. 

(17) There is nothing in S. 6 of the 
Hindu Minority and Guardianship Act or 
in anv other provisions of that Act, dis¬ 
entitling the court from entrusting the 
Custody of a child to any person other 
than the natural guardian of it is necessary 
for the minor’s welfare. 1972 Ker LR 196 : 
1971 KLJ 729 (734) (DB). 

(18) The interest and welfare of the child 
are matters of paramount consideration. 
However, there is a presumption in favour 
of the natural guardian as opposed to the 
claims of persons who are not considered 
to be natural guardians in law. Unl^s 
there is evidence to suggest that the 
natural guardian is not a fit person to be 
the guardian of his child or that for other 
reasons it will not be in the interests of 
the child’s welfare to entrust his custody 
to the natural guardian, the Court would 
ordinarily be inclined to accept his claim 
in preference to the claim of any other 
person. 1977 Ker LT 479 (480) (DB). 

(19) Father’s right to custody stands 
negatived by proof of his conduct showing 
past indifference and neglect over a long 
period or tacit consent in the child being 
brought up by other relatives. (1970) 83 
Mad LW 726 (727) : (1971) 1 Mad LJ 219. 

(20) In a divorce petition custody of 

children was claimed by wife out of two 
children one was living with his father and 
other with mother. The one with father was 
well looked after by the father. His cus¬ 
tody was allotted to the father and the 
other boy with the mother was studying 
in the town where mother lived. He was 
left in ihe custody of mother. (1976) 1 

Malayan LJ 137 (138). 

(21) Interest of minor is paramount con¬ 
sideration while deciding application for 
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Section 6 — Note 2 (contd.) 
custody of minor child is between the 
parents — Continuity of care is an impor¬ 
tant factor in such cases — Held, that 
though mother had adulterous relations 
with several men there was no case for 
breaching continuity of care of minors 
taken by her. (1977) 1 AU ER 656 (663, 
665). 

(22) Minor children were residing with 
mother and were studying thore. They 
informed the Court that they wanted to live 
with the mother. There was no female mem¬ 
ber in house of father to look after the 
children. During pendency of proceedings 
for custody of children by the father he 
had also applied for divorce and did not 
pay any maintenance to his wife in spite 
of order under S. 125 Cr. P. C. Applica¬ 
tion for custody of children by father was 
refused. 1981 Hindu LR 162 (164) : 1981 
Marri LJ 281 (Punj). 


(23) Where father was in a better finan¬ 
cial position and mother was not well 
placed, custody of minor children was 
given to father. 1981 Hindu LR 283 (284) 
(Punj). 

(24) In view of the fact that the elder 
girl was aged only 13, her wishes in the 
matter of custody would make no differ¬ 
ence and the natural guardian would still 
be entitled to the custody. 1977 Cri LJ 723 
(728) (Pat). 

(25) Welfare of the minor is the domi¬ 
nant factor while dealing with the custody 
of minor — Custody of boy aged 10 years 
and daughter 12 years given to the mother. 
A 1975 Kant 134 (135, 136) : 19V5 Hindu LR 
214 (DB). 

(26) Father and mother of children of 
tender age had taken divorce but both 
were financially well settled. Taking Into 
consideration tender age of children and 
their welfare custody was allotted to the 
mother. (1976) 1 Malayan LJ 292 (293, 294). 


(27) Where the child refused to go to toe 
mother and started crying whenever she 
wanted to take the child with her. Applica¬ 
tion by mother for custody of child was re¬ 
fused. 1977 Hindu LR 705 (708) (P & H). 

(28) Children being grown up females ot 
age of 11 and 13 years, need very much toe 
care and attention of the mother. The 
mother of the appellant father was aged 
nearly 70 years old. Father had to go out for 
work, Held, it would not be in toe welfare 
of the children to entrust them to the cus¬ 
tody of their father. 1981 Hindu LR 560 
(561) (Punj). 

(29) Father being an affluent person could 

well afford to give good education to the 
children who had no mother and the m^er- 
nal grandparents were illiterate people. Cus¬ 
tody of children was ordered to be restored 
to the father. 1982 Marri LJ 292 (300): 1982 
Hindu LR 409 (Punj & Har). ^ , 

(30) Child was staying with mother for 
eight years who was taking care of his 
property — Mother was allowed to retain 
custody of child but father was allowed ac¬ 
cess to child during school vacations. 1980 
Bom CR 698 (711). 

(31) Welfare of the minor is paramount 
consideration. Held on facts and circumstan¬ 


ces of case that it was in the interest/welfare 
of minors that they should be handed over 
to their father. They should not any longer 
be left with maternal grandmother who 
was old illiterate, infirm and not well to 
do woman. A 1982 AU 1 (3. 8) : 1982 UPLT 
(NOC) 15. 

(32) In the instant case father of the child 

was dead. Therefore the mother was the 
natural guardian of the child. The grand¬ 
father and grandmother who were having 
his custody were held not entitled to 
retain the child against the wishes of his 
mother. 1981 AU LJ 752 (753) : 1981 All 

WC 457 (DB). 

(33) While deciding application by father 
for return of his daughter aged 13 years It is 
necessary to consider preference of minor 
who is old enough to form an Intelligent 
preference. 1980 Marriage LJ 52 (54) : 198Q 
Hindu LR 291 (Punj). 

(34) In deciding question of custody of 
minor child while disposing of application 
for divorce possibility of reconciliation 
should be taken into consideration con¬ 
sidering the tender age of boy and the fact 
that he was forcibly taken into custody by 
his paternal grandmother, the mother was 
allowed to take him to her custody. (1976) I 
Malayan LJ 103 (177). 


2 (A). Custody of minor below 5 years. 

(1) Court has to be guided by the con¬ 
siderations underlying the Hindu Minority 
and Guardianship Act (1958) while deciding 
application by wife under S. 28 of Hindu 
Marriage Act for custody of chUd below 
5 years. A 1972 Raj 256 (256). 

(2) Clause (a) of Section 8 of the Act does 
not compel the Court to hand over the cm- 
tody of a minor below 5 years to toe mother 
without reference to the consideration of 
the fitne® of toe father to be the guard'an 
and the welfare of the minor. A 1959 Ker 
403 (404. 405). 

rsee also 1980 Marriage LJ 327 (332) I 

1980 Hindu LR 554 (Punj). (The proviso, 
does not create any hindrance in the way 
of the Court to determine m favour of the 
father for the custody of a ch’ld, who has 
not attained the age of 5 years.)] 

(3) The proviso to Clause (a) takes toe 

custody of a minor, below the age of five 
years out of the otherwise normal rule of 
the father being the natural guardian of the 
minor in preference to toe mother and te 
apparently inspired by the proverbial uni¬ 
versally accepted superiority of na^al 
mother’s instinctive selfless love and aff^ 
tion for her children, particularly infants. 
A 1969 Delhi 283 (284) : (1969) 71 Pun LR 
(D) 314 •• A 1971 Mys 69 (71) : ( 1970 ) 2 

Mys LJ 377 •• A 1969 Madh Pra 23 : 1969 

Cri LJ 204. 

(4) Mother’s custody of her child 

five years of age does not constitute co^ 
finement” amounting to an 0®®““ 

Section 100, Cr. P. C. A 1969 Delhi 304 (309)1 

1969 Cri LJ 1370. * ^ «iq- 

(5) It cannot be interpreted that the ai.^ 

tody of the child below the age of five, if » 
te with the father, will Ipso 
illegal custody. The reference to cus^ 
when the legal guapdianship vests wi» 
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Section 6 — Note 2 (A) (contd.) 
the father as provided under S. 7 clearly 
spells out the intention of legislature to see 
that the interest of the minor is always 
taken into consideration for giving such 
custody. Further such custody of the tender 
Child to be with the mother is only a pre¬ 
ferential claim. (1981) 1 Mad LJ 497 (500) i 
(1981) 94 Mad LW 294. 


(6) Where father took away his own child 
below five years of age from keeping of its 
mother the mother applied for custody of 
child from its father on ground that she 
had got permanent right of guardianship m 
preference to that of father, Held, father 
was natural guardian, hence he had not 
committed any offence in taking away his 
own child. Therefore question of exercising 
Jurisdiction under S. 97 of Cr. P C. did not 
arise. 1981 Cri LJ (NOC) 113 : 1981 TLNJ 
25 : 1981 Mad LW (Cri) 37 (Mad). 

(7) Removal of son below 5 years from 
his mother by father — Does not amount to 
kidnapping though mother can claim cus¬ 
tody by appropriate proceedings in civu 
Court. 1971 Cri LJ 1365 (1365) (All). 


(8) Where the minor was of the age of 
21 years, it was not necessary to 
question whether the father was unfit to 
be appointed as the guardian of the minor 
Child. The question to be ex^ined m sucn 
case was whether mother who was entitled 
to custody of minor child in law, should 
have been deprived of the custody 
Incapable of looking after the welfare of the 
minor child. 1979 Hindu LR 607 (609. 610) 


(Punj). 


(14) Where petition under S. 25 of Guar¬ 
dians and Wards Act was pending and fixed 
for evidence, the mother of minor child be¬ 
low 5 years of age, made also an application 
under S. 12 of Guardians and Wards Act, it 
was not proved that the child was not main¬ 
tained properly by his father. Application 
refused. 1978 Hindu LR 391 (392) (Punj). 

(15) Child aged 4 years was comfortable 
in the custody of grandfather — Mother 
claimed custody but was unable to show 
her ability to maintain the ch’ld — Mother's 
claim for custody was refused as it would 
affect mental and physical development of 
the child. 1981 Hindu LR 115 (118) : 1981 
Marri LJ 16 (Punj). 

(16) Wife working as a Nureery teacher 
and seeking custody of her minor child be¬ 
low 5 years held, entitled to custody of 
minor child in the interest of the minor’s 
welfare. 1980 Marri LJ 71 (75, 77. 78) : 1979 
Hindu LR 607 (610, 611) (Punj). 

(17) Where it was doubtful whether the 

child, was below 5 years of age and it was 
doubtful whether it was legitimate or ille¬ 
gitimate, the custody was given to the 
mother of the child as she was drawing 
substantial amount as salary be‘ng a gazett¬ 
ed officer and the father was unable to look 
after the child and had to depend for that 
purpose on somebody else as he was an em- 
ploved person. A 1982 AP 369 (372, 373) : 

(1982) 2 Andh LT 49 (DB), 

2 (B). Habeas Corpus and Custody 

of minor. 


(9) Custody of minor below the age of five 
years will be with mother unless special cir¬ 
cumstances injurious to child’s Interests are 
present. A 1971 Mys 69 (71) : (1970) 2 Mys 
LJ 377. 

(10) Where father was financially In a 
better position than his wife to look 3ft®J 
the Interests and welfare of the minor child 
above 5 years of aise^ the fact that he has 
illicit connection with another woman will 
not disentitle him to the custody of the 
minor. 1971 Sim LJ (HP) 304 : (1972) 8 DLT 
63 (57). 

(11) Custody of child below five years 
should be given to mother unless there are 
circumstances disentitling her to the custody. 
(1973) 86 Mad LW 487 (491) : (1973) 2 Mad 
LJ 286. 

(12) Child below 5 years of age was In 
custody of father, attachment to father can¬ 
not be criteria for deciding welfare of child. 
(1981) 1 Mad LJ 497 (500). 

(13) In absence of exceptional circum¬ 
stances minor should be left in custody of 
mother in preference to father as per 
normal rule embodied In S. 6. In such a 
Case fact that minor was going to attain age 
of 5 within few months as mother was lead¬ 
ing way of life opposed to traditions of 
father’s family or mother did not have per¬ 
manent place of residence is immaterial. As 
between mother and grandmother minor 
should be left In custody of mother. 1981 All 
LJ (NOC) 22 : 1980 All WC 460. 


(1) Ordinarily the remedy for custody of 
minor lies under this Act read with the 
Guardians and Wards Act. But in excep¬ 
tional cases the rights of the parties to the 
custody of minor will be determined on a 
petition for habeas corpus. A 1969 Madh Pra 
23 (24) : 1968 MPLJ 685. (Writ for custody 
of 27 '» year old son was dismissed but for 
custody of 5 months old son was allowed.) 
»• A 1976 Madh Pra 92 (94). 

(2) An infant was in the custody of its 
father’s friend and his wife with the con¬ 
sent of the father and father had to go to 
the factory for work and there was no 
grown up female in his house to look after 
the infant, custody of the infant to the 
father by issuing writ of Habeas Corpus 
was refused. A 1971 MP 235 (238) : 1971 Cri 
LJ 1566. 

(3) Habeas Corpus petition for custody of 
child was filed by mother 3 years after she 
had left her matrimonial home leaving her 
eleven months old child in custody of father 
and the child did not recognize his mother, 
the custody of child to the mother by issuing 
writ of Habeas Corpus was refu‘?ed. A 1982 
MP 81 (83) : 1982 MPLJ 126 (DB). 

<4) The mother applied to issue writ of 
Habeas Corpus directing custody of child 
below five when alternative remedy under 
provisions of S. 6 of Act 1956 was available. 
Held, jurisdiction of High Court under 
Art. 226 cannot be invoked. (1981) 1 Mad LJ 
497 (501) : (1981) 94 Mad LW 294. 
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7. Natural guardianship of adopted son.— The natural guardianship of 
an adopted son who is a minor passes, on adoption, to the adoptive father and 
after him to the adoptive mother. 

8. Powers of natural guardian.— (1) The natural guardian of a Hindu 
minor has power, subject to the provisions of this section, to do all acts which 
are necessary or reasonable and proper for the benefit of the minor or for the 
realization, protection or benefit of the minor’s estate; but the guardian can 
in no case bind the minor by a personal covenant. 

(2) The natural guardian shall not, without the previous permission of the 
Court,— 

(a) mortgage or charge, or transfer by sale, gift, exchange or otherwise, 
any part of the immovable property of the minor, or 

(b) lease any part of such property for a term exceeding five years or for 
a term extending more than one year beyond the date on which the 
minor will attain majority. 


SECTION 8 — SYNOPSIS 

1. General. 

2. Sub-section (1), 

3. Sub-section (2). 

4. Voidable at minor’s Instance. 

5. ''Person claiming under minor”. 

1. General. 

(1) Hindu Adoptions and Maintenance Act 
1956; (2) Hindu Minority and Guardianship 
Act 1956, and (3) the Hindu Succession Act; 
All these Acts constitute a composite new 
Hindu Code and can be referred to each 
other in construing the provisions in the 
said Act. (1975) 77 Bom LR 441 : 1976 Mah 
LJ 47 (DB). 

(2) Section 8 provides that it is only the 
natural guardian who has got the powers 
to deal with the properties of the minor 
and that too with the permission of the 
Court. The de facto guardian has no such 
power. (1976) 2 Mad LJ 128 : 1977 Hindu 
LR 92 •• A 1980 Mad 207 : (1980) 1 Mad LJ 
486 ** ILR (1980) 1 Mad 450 (472. 475) (DB) 
** 1970 AU WR (HC) 78 : 1970 AU LJ 288 
(291). 

(3) The section treats minors as a class 
and purports to protect their interest. If 
the section had declared transactions in con¬ 
travention of the provision to be void, in 
many cases where transactions were for the 
benefit of the minor, the minors might have 
lost benefit thereof. But, this section only 
makes such transactions voidable, leaving 
to the minor either to repudiate it or to 
adopt it as he chooses — In such a situa¬ 
tion. it cannot be said to be an unreasonable 
restriction over the right of a minor to hold 
and dispose of property so as to attract the 
contravention of Art. 19. ILR (1977) 66 Pat 
943 (DB). 

(4) The provisions of sub-sections (1) and 
(2) correspond to Sections 27 and 29 of the 
Guardians and Wards Act and sub-secs. (3) 
and (4) correspond to Sections 30 and 31 of 
the Guardians and Wards Act — Hence a 
father who is natural guardian of minor in 
respect of his person and property under 
Se tion 6 of this Act is not competent to 
aPi'ij’ under Section 10 of the (juardlans 

Wards Act for his appointment as the 

--irdian of his minor son. (1969) 1 Mad LJ 
0 .. (347. 348). 


(5) This section applies to acts of a 
natural guardian and not of a de facto guar¬ 
dian. 1968 Ker LT 388 (389). 

(6) Mother of the minor in the presence 
of the father cannot file a declaration u nder 
S. 24 of Finance Act of 1965. (1973) 92 ITR 
379 (Delhi). 


(7) The natural guardian is entitled to 
receive and take custody of properties of a 
minor until any other guardian is appoint¬ 
ed by Court, A 1962 AU 347 (348). (Mother 
as natural guardian was held entitled to 
receive dividends of Sugar Mills payable to 
her minor son.) 

(8) Where a natural guardian is appoint¬ 
ed as the certificated guardian under the 
Guardians and Wards Act, the powers as 
natural guardian are no longer at large to 
view of the provisions of the Guardians and 
Wards Act. A 1961 Mad 153 (155) : (1960) 
2 Mad LJ 386. (Proposed payment from the 
estate of minor by his Court guardian for 
marriage of minor’s sister is not an act for 
benefit of minor and as such, Court cannot 
grant permission for payment.) 


(9) Secs. 8 and 13 are not relevant on the 
question whether Karta of Hindu undivid¬ 
ed family is competent to make gift or not 
(1970) 2 ITJ 532 (535. 536) (AU). 

(10) Transaction in contravention of the 
p^o^^lon is voidable at the instance of 
minor even if it was for evident advantage 
to minor. ILR (1977) 56 Pat 943 (DB). 

(11) A close analysis of Section 8 discloses 
that a mere notice of demand cannot be 
characterised either as an act of disposal m 
minor’s property or as one dealing wim 
their property. The scope of S. 11 must M 
considered in the light of Section 8. A 1981 
AU 86 : 1981 AU WC 51 (DB). 


[12) Under sub-sec. (3) of S. 8 any trans- 
ion in contravention of sub-section being 
•rely voidable at the instance of 

! same cannot therefore, be validated 
Dsequently by obtaining the 
the Court. 1982 Cur LJ (Civ & Cri) 168 

(13) The suit was fUed by the widow ^ 
ceased as weU as the minor son -- ^ 
bsequently during the Penden^ of ^ 
)peal, the plaint was amended by deleting 
5 name of widow and disclMi^ in 
iint that the suit was also lUed for V» 
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. (3) Any disposal of immovable property by a natural guardian, in contra¬ 

vention of sub-section (1) or sub-section (2), is voidable at the instance of the 
minor or any person claiming \mder him. 

(4) No Court shall grant permission to the natural guardian to do any of 
the acts mentioned in sub-section (2) except in case of necessity or for an 
evident advantage to the minor. 

(5) The Guardians and Wards Act, 1890, shall apply to and in respect of 
an application for obtaining the permission of the Court under sub-section (2) 
in all respects as if it were an application for obtaining the permission of the 
Court under section 29 of that Act, and in particular— 

(a) proceedings in connection with the application shall be deemed to be 
proceedings under that Act within the meaning of section 4A thereof; 

(b) the Court shall observe the procedure and have the powers specified 
in sub-sections (2), (3) and (4) of section 31 of that Act; and 

(c) an appeal shall lie from an order of the Court refusing permission to 
the natural guardian to do any of the acts mentioned in sub-section (2) 
of this section to the Court to which appeals ordinarily lie from the 


decisions of that Court. 


Section 8 — Note 1 (contd.) 
benefit of widow — The suit was thus filed 
in conformity with the provisions of Fatal 
Accidents Act — The plaintiff was minor 
both on the date of accident and on the 
date of institution of suit — Held, widowed 
mother had power under S. 8 to do all acts 
necessary for the benefit of minor and Sec¬ 
tion 7 of Limitation Act does not annlv and 
Is saved under S. 6 of Limitation Act. A 1976 
All 118 : 1976 Hindu LR 528. 

(14) Mother of minors, natural guardian 
agreeing to sell property to A, for legal 
necessity without prior permission of Court 
— Subsequent compromi.se to transfer the 
property in favour of B to defeat the agree¬ 
ment with A — B obtaining decree on basis 
of that compromise—Compromise found to be 
collusive — B has no locus standi to 
challenge decree in favour of A though it 
was voidable at the instance of minors. A 
1982 Cal 199 : (1982) 86 Cal WN 423 (DB). 

(15) Section 8 (2) of Hindu Minority and 
Guardianship Act is a special provision ap¬ 
plicable to transactions entered into by the 
natural guardian of a minor governed by 
Hindu law. Section 21 of Mysore Land Re¬ 
forms Act Is a general provision applicable 
to ^e sub-lease which can be effected by a 
minor irrespective of the fact whether he 
Is governed by Hindu law or not. Hence 
the general provision cannot be construed 
as overriding the special provision. The two 
Acts do not operate in the same identical 
fields and there is no repugnancy or con¬ 
flict In between the two. Hence S. 8 (2) (b) 
not repugnant to Section 21 (2) of Mysore 
Land Reforms Act the former prevails over 
latter. A 1975 Kant 87 : (1974) 2 Kant LJ 82. 

(10) Sale of property to minor represented 
by natural guardian — Agreement of resale 
of property to vendor, under specified con¬ 
ditions — Latter agreement, on facts held 
was void and not voidable. A 1982 Orissa 
194 : 53 Cut LT 488 •• ILR (1978) 2 Ker 
849 : 1978 Ker LT 532. 

2. Sub-section <1). 

(1) Application for permission of Court 
for transfer of immoveable proper^ of 


minor by intending purchaser is not main¬ 
tainable. It is only the natural guardian 
who can maintain such application. A 1972 
Bom 152 (154) : 1971 Mah LJ 984. 

(2) A sale of Immovable property by the 
guardian (mother) made prior to the Act 
was held valid and binding on the minor on 
the ground that it was beneficial to his in¬ 
terest. (1958) 2 Andh WR 9 (11). 

[Sec however 1977 Kash LJ 337 (DB).] 

(3) Contract to purchase house entered 
into on behalf of minor for his benefit by 
mother as natural guardian is valid and 
enforceable in law. Sec. 11 of the Contract 
Act has no applicability to such a case. A 
1981 SC 519 : 1980 UJ (SC) 739. (1912) 9 All 
LJ 33 (PC). Not followed; A 1968 Madh Pra 
1.5. Reversed.) •• A 1974 Madh Pra 24 (25) : 
1974 MPLJ 145 r 1974 Jab LJ 296 (DB) ** 
(1971) 1 Mys LJ 159 (165. 166). (Such con¬ 
tract does not come within ambit of S. 8 (2) 
and needs no previous permission of Court.) 
•• (1970) 72 Pun LR 218. 

(4) Family arrangement entered into by 
natural guardian on behalf of minor is bind¬ 
ing on minor if the guardian acts bona fide 
In interest and welfare of minor and the 
transaction results in benefit to the minor. 
A 1962 Mad 160 (163) : (1962) 1 Mad LJ 393. 

(5) Hindu father as natural guardian may. 
in the exercise of hie discretion, entrust the 
custody and education of his children to an¬ 
other but the entrustment is revocable and 
if the welfare of his children require It, he 
can take such ctistody and education once 
more into his own hands. A 1066 Madh Pra 
189 (191) : 1965 MPLJ 953. 

(6) Raising money by father for the mar¬ 
riage of his minor son, which marriage con¬ 
stitutes an offence under Child Marriage Re¬ 
straint Act. 1929 is not an act necessary for 
the benefit of the minor. 1967 Ciur LJ 303 
(305). 

(7) Where a suit against the minor was 
dismissed and the judgment was tmassail- 
able, any settlement of the plaintiff’s claim 
by the minor’s guardian is not bona fide as 
to bind the minor. A 1958 Andh Pra 713 
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of her minor legitimate children by reason of the fact that the father has' 

become disentitled to act as such, may, by will, appoint a guardian for any 

of them in respect of the minor’s person or in respect of the minor’s property 

(other than the undivided interest referred to in section 12) or in resnect of 
both. ^ 

(4) A Hindu mother entitled to act as the natural guardian of her minor 
illegitimate children may, by will, appoint a guardian for any of them in 
respect of the minor’s person or in respect of the minor’s property or in 
respect of both. 

(5) The guardian so appointed by will has the right to act as the minor’s 
guardian after the death of the minor’s father or mother, as the case may be, 
and to exercise all the rights of a natural guardian under this Act to such 
extent and subject to such restrictions, if any, as are specified in this Act and 
in the will, 

(6) The right of the guardian so appointed by will shall, where the 
minor is a girl, cease on her marriage. 

OBJECTS AND REASONS 

"Under the existing law, even the mother mother is alive at the time of the father’s 
can be excluded from the guardianship by death but will revive If the mother dies 
the father. She has also no power to ap- without making a fresh appointment. The 
point a testamentary guardian.”—S.O.R. clause also covers cases where a father might 

"This clause has been completely recast have b^ome disentitled to act as a natmal 
The father and the mother will now enjoy guardian for any of the reasons specified In 
more or less equal rights with respect to the the Proviso to clause 5 (now section 6). Pro¬ 
power to appoint testamentary guardians vision Is also made for the appointment of 
and it is further provided that where the a testamentary guardian by the mother in 
father appoints a testamentary guardian, the the case of illegitimate chlldren.”--J.CJt 
appointment will become ineffective If the 


10. Incapacity of minor to act as guardian of property.— A minor shall 
be incompetent to act as guardian of the property of any minor. 

OBJECTS AND REASONS 

"This clause takes into account the fact self a minor and provides that in such a 
that there may be cases where natural case he shall not be entitled to act as guar- 
guardian or testamentary guardian is him- dian.”—J.C.R. 

11. De facto guardian not to deal with minor’s property.— After the com¬ 
mencement of this Act, no person shall be entitled to dispose of, or deal with, 
the property of a Hindu minor merely on the ground of his or her being the 
de facto guardian of the minor. 

OBJECTS AND REASONS 

"Under the existing law. a de facto guar- This clause abolishes de facto guardians as 
dian has the same power of alienating the there is no need to continue to grant recog- 
property of his ward as a natural guardian, nition to such guardians.” S.O.R. 


Section 9 (contd.) 

(2) Alienation of minor’s property by 
mother during the lifetime of father is 
void. Even if the mother is proved to be de 
facto guardian, she is not competent to deal 
with the immovable property of the minor. 
(1976) 2 Mad LJ 128 : 1977 Hindu LR 92 

495).- 

(3) Testamentary guardian cannot sell 
minor’s property without prior sanction of 
court. A 1977 Mad 304 : (1977) 2 Mad LJ 92. 

Section 10 

(1) Section 21 of the Guardians and Wards 
Act, 1890, makes provisions for the guar¬ 
dianship of thr person while S. 10 of this 
Act only postulates the tncompetency of the 
minor to be the guardian of the property of 
any other minor. Therefore it may be 
safely taken that S. 21 of Guardians ana 
Wards Act continues to be good law in soite 


of the enactment of S. 10 of this Act. A 1056 
Orissa 7 (10) : ILR (1957) Cut 574 (DB). 

SECTION 11 — SYNOPSIS 

1. General. 

2. "De facto guardian.** 

3. Disposal of minor’s properly by do 

facto guardian to be void. 

1. General. 

(1) To safeguard the minor’s Interest from 
any invasion whatsoever through the assis¬ 
tance of a de facto guardian Section 11 has 
been enacted. A 1968 Pat 318 (319) : 19M 

BLJR 989. (If mother of Hindu minor Is no! 
a de facto guardian and if she cannot act ss 
natural guardian in presence of f^er. tnea 
although Section 11 may not be attracted m 
terms against the transaction made by 
mother, yet she wiU derive no authority to 
act as guardian for purpose of disposing M 
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Section 11 — Note 1 (contd.) 

minor’s property as she will not come under 

any of l5ie categories given in Section 4.) 

(2) In law there is nothing like a de facto 
guardian. This section is only a provision ex 
abundant! cautela, not a recognition of the 
legal existence of de facto guardian. A 1964 
Ker 269 (271) : 1963 Ker LJ 333 •• A 1977 
NOC 4 : 1977 All WC 78. (Law does not 
recognise a de facto guardian. Hence any 
alienation of minor's property by a person 
claiming to be his de facto guardian is in¬ 
valid.) 

Death of father constituting joint 
family with his minor sons — Mother can¬ 
not be natural guardian in respect of un¬ 
divided interest of minors in joint property 
« Alienation of minor’s undivided interest 
by mother would be void ab initio under 
S. 11. (1980) 93 Mad LW 369 (372) : 1980 
Hindu LR 500 •• 1982 AU LJ 1257 (1260) J 
1982 (8) AU LR 501. 

rBut see (1966) 1 Andh LT 233 (236) : 

(1966) 1 Andh WR 368. (Mother being the 
natural guardian with absence of father 
under traditional Hindu Law. can agree to 
BeU undivided interest in joint family pro¬ 
perty of her minor son provided she acts 
for his benefit.)] 

(4) This section does not deal vnth dis¬ 

posal of undivided interest of minor in 
joint Hindu family governed by Mitakshara 
School of law. The section does not bar sale 
by Karta of joint family even though sale 
Is for legal necessity or for benefit of estate 
as the Karta is entitled to management of 
whole coparcenary property including 
minor’s interest. A 1963 Pat 146 (149) : 1963 
BLJR 169 (DB) A 1981 Pat 331 (332) 5 

1981 BLJR 346. 

(5) Section 11 disentitles a de facto guar¬ 
dian not only from alienating the separate 
property of a minor (separate property, in 
the sense, not including his undivided share 
in a joint family property), but also his un¬ 
divided share in a joint family property. 
(1978) 1 APLJ (HC) 47 (68). 

(6) Minor's property — Alienation by 
mother only — Father cannot be deemed to 
have joined execution — Alienation invalid 
when Court's prior permission is not obtain¬ 
ed. ILR (1980) 1 Mad 450 (472. 475) (DB). 

(7) After the coming into force of the 
Act, In view of the provisions of S. 11 of 
the a minor on attaining majority can¬ 
not validate a sale by a de facto guardian 
by ratification. A 1972 Mys 31 (33) : (1971) 2 
Mys LJ 164 (DB). 

(8) Section not retrospective In operation 
Contract for sale of minor’s property ex¬ 
ecuted before Act — Purchaser’s right to sue 
lor specific performance of contract and to 
get a sale deed executed in pursuance of 
contract not affected. A 1963 Pat 146 (149) : 
1963 BLJR 169 (DB) •• 1974 WLN 202 : 1974 
Raj LW 158 (159). 

(9) The old Hindu law protected trans¬ 
actions entered Into by persons interested 
In the minor for the minor's benefit or 
necessity. This law has been abrogated by 
Section 11 of this Act A 1967 Orissa 68 
(89) : 32 Cut LT 1149. 

(10) Institution of suit by minor with his 
UBcle (instead of father) as next friend does 


not come within the prohibition laid down 
in Section 11. A 1967 Pat 8 (9). 

(11) Even if the father of the Hindu 
minor as his natural guardian is alive the 
mother, as a next friend, is competent to 
give notice of demand under the Rent Con¬ 
trol Act and also is competent to file the 
suit on behalf of the minor since as a 
matter of fact O. 32. R. 1, Civil P. C. 
authorises the filing of the suit on behalf 
of the minor through a next friend. A 1972 
All 81 (82. 83) : 1971 AU LJ 1172. 

(12) Giving of notice of demand under 
S. 3 (1) (a) of U. P. Rent Act (3 of 1947) 
on behalf of landlord, a Hindu minor aged 
over five years, by his mother does not 
amount to dealing with his property with¬ 
in S. 11 and the notice is valid. A 1981 All 
86 (92) : 1981 All WC 51 (DB) •• 1982 All 
Rent Cases 800 (802). 

(13) Declaration under S. 24 of Finance 
Act (2 of 1965) signed by mother of minor 
on his behalf, in presence of his father — 
Filing such declaration by mother would 
amount to dealing with the property of the 
minor within meaning of S. 11 — Income 
Tax Officer is justified in returning 
declaration as invalid since it was not 
signed by the father. (natural guardian). 
(1973) 92 ITR 377 (383) (Delhi). 

(14) Share of minor in eigricultural land 
— Transfer by guardian is prohibited under 
S. 11 — S. 11 will prevail over U. P. Z. A. 
and L. R. Act (1 of 1951) as that Act con¬ 
tains no provision dealing with subject 
with which S. 11 deals. 1978 AU WC 13(14). 

(15) Section 11 which provides that no 
de facto guardian of the minor shall be 
entitled to deal with the property of the 
minor, deprives the de facto guardian of 
the petitioner to raise money on the basis 
of his share in the Joint Hindu Family 
property. His application to sue as an indi¬ 
gent person should be allowed. 1980 Cur U 
(Civ) 97 (99). 

2. *Oe faeto guardian." 

(1) A de facto guardian is a person who 
does not come under any of the categories 
given in S. 4 of this Act but who meddles 
with the properties or affairs of a minor. 
A 1968 Pat 318 (319) : 1968 BUR 898 •• A 
1967 Mad 113 (115) : (1966) 2 Mad LJ 420. 
(Persons having care of properties of 
minor but neither a natural guardian, 
testamentary guardian or guardian ap¬ 
pointed by Court — Such person is only de 
facto guardian.) 

(2) When S. 6 excludes the tmdivided 
interest in Joint family property of a 
minor while defining natural guardian of 
a Hindu minor in respect of his person or 
property, it does not necessarily foUow 
that both the father and the mother be¬ 
come de facto guardians and come within 
the purview of S. 11. (1966) 1 Andh LT 233 
(235) : (1966) 1 Andh WR 368. 

(3) The expression "de facto guardian" is 
employed in law in contradistinction to 
"de jure guardian”. But both the expres¬ 
sions imply a relationship to the ward 
which is regular and continuous and not 
casual or one which acts by flte and 
starts. In other words what the de facto 
guardian lacks as compared to a de Jura 
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12. Guardian not to be appointed for minor’s undivided interest in joint 
family property.— Where a minor has an undivided interest in joint family 
property and the property is under the management of an adult member of 
the family, no guardian shall be appointed for the minor in respect of such 
undivided interest. 

Provided that nothing in this section shall be deemed to affect the juris¬ 
diction of a High Court to appoint a guardian in respect of such interest, 

OBJECTS AND REASONS 

”So Ion? as the joint family system exists, the existing law, is necessary.”—S.O.R, 
this prevision, which is in accordance with 

13. Welfare of minor to be paramount consideration.— (1) In the ap> 
pointment or declaration of any person as guardian of a Hindu minor by a 
Court, the welfare of the minor shall be the paramount consideration. 


Section 11 — Note 2 (contd.) 
guardian is legal authority to act for the 
minor. In all other respects there is 
practically little or no difference between 
them. A 1980 Mad 216 (218) 5 (1980) 1 Mad 
LJ 118. 

(4) The position of a de facto guardian is 
materially different from that of a natural 
guardian or a guardian appointed by the 
Court. While the latter as the guardian is 
clothed with the power to transfer subject 
to the limit prescribed by the law and as 
such there is no inherent lack of authority 
on the part of such a guardian to make 
the transfer. Such is not the position of a 
gardian de facto who is none but a total 
outsider who had imposed himself as a 
guardian. (1982) 1 Cal HN 445 (452) (DB). 

3. Disposal of minor’s property by de 
facto guardian to be void. 

(1) Section 11 is in imperative terms and 
contains an absolote prohibition against the 
transfer of a Hindu minor’s property by his 
de facto guardian. 1970 AU WR (HC) 78 
(80) : 1970 All LJ 288. (Sale by brother ol 
minor’s share in agricultural land, when 
minor’s mother was alive, was held to be 
void.) •• (1978) 1 APLJ 194 (202). (Grand¬ 
father de facto guardian alienating minor's 
property — Father of minor alive — Sale 
is void.! *• 1968 Ker LT 388 (389). (When 
father is alive conveyance by mother of 
minor’s property as de facto guardian is 
void.) ** A 1980 Mad 207 : (1980) 1 Mad 
486 (Do) •• (1980) 1 Mad LJ 242 (246) (Bo) 
*• 1978 Ker LT 532 : ILR (1978) 2 Ker 349 
(361) (Do) •* (1976) 1 Andh WR 423 (426) 
(Do) *• (1976) 2 Mad LJ 128 (131) (Do). 

(2) Property inherited by minor from his 
deceased adoptive father — Sale by natur^ 
mother, as minor’s de facto guardian is 
void ab initio — Alienee from a de facto 
guardian will be a rank trespasser, A 1907 
Orissa 68 (69) : 32 Cut LT 1149. 

(3) Where the guardian of the minor 
executed a sale-deed in respect of the 
minor’s property without prior permision 
of the Court and the minor received the 
benefit of consideration in respect of the 
sale deed, the sale would be voidable at 
the instance of the minor but not void —« 
Minor was held liable to refund the con¬ 
sideration received by him for the transfer, 
before getting the sale deed cancelled. 
(1980) 6 All LR 164 (165). 


(4) Alienation — Minor — De facto 
guardian — Alienation of minor’s property 
by such guardian without legal necessity —• 
Legal necessity not established — Sale be¬ 
comes voidable at ihe Instance of minor 
when he attains majority. (1982) 1 Cal HN 
445 (452) (DB), 

Section 12 


(1) It deals with guardians appointed or 
declared by Court. A 1961 Guj 68 (71) i 
(1968) 2 Gui LR 108. 

(2) When S. 12 and Its proviso are read 
together it is plain that this Act does not 
concern itself with undivided interest of 
a minor in joint family property. (1986) 1 
Andh LT 233 (236) : (1966) 1 Andh WR 388 
•• A 1963 Patna 146 (149) : 1963 BLJR 169 
(DB). 

(3) Proviso to S. 12 does not confer 
jurisdiction on High Court which It did 
not possess but saves jurisdiction of High 
Court which it was exercising. A 1968 Mys 
178 (183) : (1967) 2 Mys LJ 342. (Chartered 
High Courts of Madras, Bombay and Cal¬ 
cutta used to exercise such jurisdiction 
which was previously saved by S. 3 of 
Guardians and Wards Act and later by 
proviso to S. 12 of this Act.) 

(4) It is only the High Court which has 
original civil jurisdiction which can 
entertain application for appointment of 
guardian for Hindu minor in respect of his 
undivided interest in joint family property. 
A 1968 Mys 178 (184) : (1967) 2 Mys LJ 342. 
(Mysore High Court held it had no 
Jurisdiction to entertain such petition.) 

(5) Death of father constituting joint 
family with his minor sons — Mother can¬ 
not be natural guardian in respect of un¬ 
divided interest of minors in joint pro¬ 
perty — Expression "adult member of the 
family’’ under the section does not include 
mother in the absence of father. (1980) 93 
Mad LW 369 : 1980 Legal Surveyor 49 (54). 


SECTION 13 — SYNOPSIS 

1. General. 

2. "Welfare of minor.” 


1. General. 

1) It is not so much the right of the 
her or the mother as the welfare of 

lor which has presumably mduc^ toe 

rliament in enacting this se^on. A 19B» 
Ihi 283 (284) : (1969) 71 Punj 

2) This section is analogous to S. 
ardians and Wards Act in as 

ilfare of the minor is the paramount con 
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(2) No person shall be entitled to the guardianship by virtue of the pro¬ 
visions of this Act or of any law relating to guardianship in marriage among 


Section 13 Note 1 (contd.) 
sideration in the appointment or declara¬ 
tion of guardian of a minor. 1963 Cur LJ 
285 (287) (PUDj) ILR (1969) 19 Raj 989 
(992). 


(3) A Hindu widow does not lose by the 
mere fact of her re-marriage automatically 
her right of guardianship of her child by 
her former husband, (1982) 2 Andh LT 392 
(401) (DB). 

(4) Section 6 has to be read subicct to 
S. 13 and both the sections read together 
only reaffirm the provision of Ss. 7 and 17 
of Guardians and Wards Act that, in ap¬ 
pointing a guardian of a minor the wel¬ 
fare of the minor is the main considera¬ 
tion. A 1964 Pat 505 (507) : 1965 BLJR 211. 
(Guardianship of father resulting in keep¬ 
ing the boy under the control of step¬ 
mother who is ill-treating him — Mother 
found not otherwise unfit to act as guard¬ 
ian — Mother should be appointed guard¬ 
ian of the boy in preference to father.) •* 
ILR (1971) 2 Ker 501 : 1971 KLJ 729 (DB). 
(There is nothing in S. 8 disentitling the 
court from entrusting the Custody of a 
child to any per. on other than the natural 
guardian ii it is necessary for the minor’s 
welfare.) 


(5) The provlslonfi of S. 19 of Guardians 
and Wards Act and of S. 13 of this Act 
must be read together and harmonised and 
by construing them together the rigour of 
the prohibition contained in S. 19 (b) must 
be considered to have been relaxed in the 
interest of the minoi’s welfare. A 1961 
Punj 51 (54) : 62 Pun LR 578 (DB) •• A 
1971 Andh Pra 134 : (1970) 2 Andh WR 190 
(194) *• A 1973 Raj 93 : ILR (1972) 22 Raj 
866 . 


(6) Under S. 19 (b) of Guardians and 

Wards Act the claim of the father to the 
guardianship of a minor over 5 years is para¬ 
mount. But u/s. 13 of this Act the welfare 
of the minor is paramount consideration in 
all Ccises including cases falling under S. 19. 
Hence S. 19 has to be read subject to S. 13 
of this Act. A 1969 Cal 573 (575) : 73 Cal 
WN 721. (Father’s application for custody 
of minor boy over five years as against 
mother was dismissed in appeal.) •• A 1978 
Kant 220 (222) : ILR (1979) 1 Kant 334 
(DB) •• ILR (1976) Cut 244 (255) *• A 1971 
Andh Pra 134 : (1971) 1 APLJ 123 (DB). 

(7) Sections 8 and 13 are not relevant on 
the question whether Karta of Hindu ui^ 
divided family Is competent to make 

or not (1970) 2 ITJ 532 (535. 536) (All). 

(8) Appointment of guardian — Witn«s 
of guardian — Question of fact. A 1971 Mys 
211 : (1971) 1 Mys DJ 307 (DB). 

8. "Welfore of mhior^, 

(1) Guardian of minor — Appointment of 
— Minor’s welfare is utmost con¬ 
sideration. A 1979 Raj 29 ; 1980 

Hind ** LR 231 •• A 1971 SC l«59 : 


(1977) 3 see 513. (Mother declared on facts 
entitled to guardianship and custody of a 
child 11 yearn old.) •• ILR (1978) Cut 447 
*• A 1975 Kant 134 (DB) : 1975 Hindu LR 
214 •• 1975 WLN (UC) 121 (RaO •• A 1972 
Rai (256) : 1972 Raj LW 618. 

(2) English case — In the matter of 
guardianship the welfare of the 
minor is the first and paramount con¬ 
sideration and the Court should not balance 
the welfare of the minor against the wishes 
of unimpeachable parents or the justice of 
the case as between the parties. (1977) 1 
All TP 647 (648. 649) •* (1977) 1 All ER 


656 (660). 

(3) Malayan case — While considering 
the ’welfare’ of the child, the court must 
take word in its large signification and 
as meaning that the welfare of child 
as a whole must be considered. It is not 
merely a question whether the child will 
be happier in one place than in otbeJ* but 
It concerns the general well being. 11976) i 
Malayan LJ 292 (293). 


(4) In matters relating to custody of 
minor the welfare of the minor is the pre¬ 
dominant consideration. Hence even though 
it is open to the Court to take into ac¬ 
count the views of a minor who is capable 
of forming intelligent opinion, it is not 
bound to accept the minors’ choice if it is 
not in the interest of the minor. 1980 Ker 


LT 448 (449). 


(5) In view of S. 13 the consideration 
that father is not unfit to be guardian or 
his child Is a consideration subordinate to 
the welfare of the minor and may be cast 
aside in a case, demanding the formal ap¬ 
pointment of a guardian of a minor tor 
his betterment and welfare. A 1980 Raj 64 
(67) : ILR (1979) 29 Raj 895 (DB). 

(8) The position of law even prior to the 
enactment of S. 13 was that the father’s 
right to the custody of his minor child was 
not absolute but was subservient to the 
paramount consideration of welfare of the 
minor. That position has been made 
very clear by the provisions of S. 13. A 
1971 Andh Pra 134 (136) •• A 1960 Delhi 

283 (284) : (1969) 71 Pun LR (D) 314 
A 1966 Orissa 60 (62) : ILR (1965) Cut 839 
•• A 1981 Punj 51 (54) : 62 Pun LR 578 ** 
1982 Marri LJ 292 (296) : 1982 Hindu LR 
409 (Punj & Har) •• 1981 Hindu LR 115 
(118) : 1981 Marri LJ 16 (Punj). (Even 
mother cannot claim custody of child as of 
right) •• (1978) 1 APLJ 48 •• A 1978 Kant 
220 (222) ; ILR (1979) 1 Kant 334 (DB) •• A 
1976 Raj 153 : 1976 Hindu LR 101. 


(7) ’The right of the husband as guardian 
of his minor wife is not unrestricted but 
Is limited by this section by considera¬ 
tions of welfare of the minor. A 1958 Rai 
267 (269) : ILR (1957) 7 Raj 938 : 1958 Crl 
U 1245. 

f8) Father-in-law of- minor widowed 
daughter-in-law though he has a preferen¬ 
tial claim to her guardianship under Hindu 
law. Is not entitled to be appointed as 
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Hindus, if the Court is of opinion that his or her guardianship wiU not be 
for tne welfare of the minor. 

(Cf. section 7 of the Guardians and Wards Act, 1890.] 

OBJECTS AND REASONS 


"As in section 17 of the Guardians and 
Wards Act. 1890. the welfare of the minor 
has been made the paramount consideration 


in the appointment or decTaratlon of any 
person as guardian cl a Hindu minor.**—S.O.R, 


[THE] HINDUSTAN TRACTORS LIMITED (ACQUISITION AND 

TRANSFER OF UNDERTAKINGS) ACT, 1978 

(ACT NO. 13 OF 1978) 

pThe text of the Act printed here is as on 31-10-82.] 

CONTENTS 


CHAPTER I 
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I • I 


encement* 


CHAPTER n 

ACQUISITION AND TRANSFER OF THE 
UNDERTAKINGS OF THE COMPANY 


3. Transfer to and vesting tn (he Central 

Government of the Undertakings of 
the Company. 

4. General effect of vesting. 

5. Company to be liable for certain prior 

liabilities. 

8. Vesting of the undertakings of the Com- 
pany In the State Government of 
Gujarat, 

7. Power of State Government to direct 
vesting of the undertakings of the 
Company In a Government Company. 


CHAPTER m 
PAYMENT OF AMOUNTS 

8. Payment of amount. 

9. Payment of further amount. 
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MANAGEMENT, ETC., OF THE UNDER¬ 
TAKINGS OF THE COMPANY 

10. Management, ete., of the ui^dertakings 

of the Company. 

11. Duty to deliver possession of prcperff 

acquired and documents relating there¬ 
to. 

12. Accounts to be rendered by tb« Coin- 

pany or any other person. 

13. Accounts. 

CHAPTER V 

PROVISIONS RELATING TO THE 
EMPLOYEES OP THE COMPANY 

14. Employment of certain employees to 

continue. 

15. Provident Fund and other funds. 

CHAPTER VI 

COMMISSIONER OF PAYMENT 

16. Appointment ef Commissioner of Pay¬ 

ments. 

17. Pasonent by the Central Government to 

the Commissioner. 

18. Certain powers of the Central Govern¬ 

ment or State Government or Gov¬ 
ernment eompany. 


Seetion U — Note 2 (contd.) 
guardian of property of the minor if he 
has conflictions interest with her as his ap¬ 
pointment will not be for the welfare of 
the minor. A 1966 Mad 173 (174, 175) s 
(1965) 2 MLJ 168. (Minor being of suffi¬ 
cient age to form intelligent preference, her 
wishes must be considered.) 

(9) Minor boy — Guardianship — 
Mother’s marriage dissolved on ground 
of her living In adultery “ 
Decree of divorce becoming final — 
Mother’s living in adultery likely to have 
unhealthy influence on minor — Mother 
also not having means to support him — 
Held, handing over custody of minor to the 
father wm for the welfare of the minor. 
1975 Hindu LR 283 (Delhi) 1976 Hindu 
LR 801 (807) : ILR (1976) 2 Delhi 337. 

(10) So long as the mother is capable of 
providing a congenial, comfortable and a 
happy home for the minor, her conversion 
to a different faith would not disentitle her 


frwn having the custody of the minor. A 
1981 Bom 175 (178) : 1981 Bom CR 822. 

(11) Where serious allegations of living 
in adultery with a maid servant and of 
having a first wife were made against the 
father uf a 2 years old child, the fa^er was 
ordered to handover custody of the child 
to its mother immediately. (1976) 2 UCR 
(Bom) 226 (229) ** 1980 Hindu LR 41 
(P & H). (Father acting advetse to the 
Interest of his minor sons — Order ap¬ 
pointing brother of minors as guardian- 
ad'litem — Valid.) 

(12) Malayan case — Where the father’s 
attitude towards the child given in his 
cutody appeared to be prompted by a 
sense of proprietary rights over the son 
rather than by any bond of love or affec¬ 
tion and it was also found that the child 
was brought up all along by its mother 
alone, the custody of tiie child was givMi 
to the mothtf. (1973) 2 Malayan S3 (64). 
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SECTIONS ^ ^ 

19. Claims to be made to the Commissioner. 

80. Priority of claims, 
n. Examination of claims. 

88. AdmlssloD or rejection of claims. 

88 . Disbursement of amount by the Com¬ 
missioner to claimants. 

84. Disbursement of amounts to the Com- 


pany. ^ ^ ^ 

25. Undlsbtined or unclaimed amount to 

be deposited to the eeneral revenue 
account. 

26. Assumption of liability. 


CHAPTER Vn 
MISCELLANEOUS 

27. Act to have overriding effect. 


28. Provision relating to contracts, 

29. Transfer of assets, etc., to be void in 

certain cases. 

30. Protection of action taken in good faith. 

31. Penalties. 

32. Offences by companies. 

33. Delegation of powers. 

34. Power of Centra! Government to make 

rules. 

35. Power to remove difflcnlties. 

36. Declaration as to the policy of the State. 

the schedule 

(See Sections 5. 20. 21, 22, 24 and 28). 


STATEMENT OF OBJECTS AND REASONS 

ACT 13 OF 1978 


Hindustan Tractors Limited. Vadodara, 
was a private company wholly owned by its 
nominees. For various reasons including 
mismanagenient the Company began to 
show steady decline in production and in¬ 
curred heavy losses, facing Imminent 
closure. After investigation into the affairs 
of this Company, the management of its 
undertakings was taken over by the Central 
Government on the 12th March. 1973. under 
the Industries (Development and Regula¬ 
tion) Act, 1991, and was entrusted to the 
Gujarat Agro-Industries Corporation being 
the Authorised Controller. The period of the 
management will expire on the 11th March, 
1979. The Company is engaged in the manu¬ 
facture of agricultural tractors. After the 
take over of the management of the under¬ 
takings of the Company, the production m 
the Company, which had come to a stand¬ 
still in November, 1972, has progressively 
improved The net losses have come dovm 
from the level of Rs. 80 lakhs for the year 
ending March. 1973 to Rs. 9 lakhs for t^ 
year ending March. 1977 and during 1977-78 
they expect to achieve a nominal net pro¬ 
fit of Rs. 1 lakh. After careful consider¬ 
ation of the whole matter and with a view 
to improving the technical and economic via¬ 


bility of the undertakings, the Central 
emment have decided to acquire the under¬ 
takings of the Company and veri them in 
the State Government of Gujarat, 

2. At the time of take over of the manage¬ 
ment of the undertakings of the Company, 
it was clear that it was not possible for 
the Company to meet all its past dues. 
Accordingly, the Central Government issued 
an order on the 26th April, 1973, under sec¬ 
tion 18FB of the Industries (Development 
and Regulation) Act, 1951. suspending the 
operation of all the contracts, agreements, 
settlements, etc., in force immediately 
the take over and al.so payment of the liabi¬ 
lities as on the date of the take over ex¬ 
cepting those relating to banks and finan¬ 
cial in.-stitutions. The period of this order, 
which cannot exceed five years in aggre- 
gatet expires on the 25th April, 1978. Im¬ 
mediate action is. therefore, required to be 
taken to acquire the undertakings of the 
Company by legislation. It has, therefore, 
been decided to introduced a Bill in the 
current session of Parliament. The BiU 
seeks to acquire the undertakings of Hin¬ 
dustan Tractors Limited.—Gaz. of Ind., 8-3- 
1978. Pt. 11, S. 2, Extra, p. 132. 


STATEMENT OF OBJECTS AND REASONS 
AMENDING ACT 50 OF 1980 


The Government of India assumed the 
management of Hindustan Tractors Limit¬ 
ed. Vlshwamitri. Baroda In March, 1^3, 
under the Industries (Development and Re¬ 
gulation) Act, 1951. and appointed Gujarat 
Agro Industries Corporation as Its Auth¬ 
orised Controller for a period of five years. 
The undertakings of the Company were ac¬ 
quired by the Central Government with 
effect from the 1st April, 1978, on the en¬ 
actment of the Hindustan Tractors Limited 
(Acquisition and Transfer of Undertakings) 
Act, 1978. The undertakings were vested 
on the same date in the State Government 
of Gujarat and a new company in the name 
of Gujarat Tractor Corporation Ltd. has also 
been formed to carry on the activity. 

2. Section 9 of the Act specifies the man¬ 
ner In which toe liablUties of toe Hindus- 

I 


tan Tractors Limited prior to the taking 
over of the management of the Company 
and after the taking over of the manage¬ 
ment of the Company' should be taken care 
of. According to this section, liabilities 
arising in respect inter alia of secured loans 
advanced by a bank to the Company be¬ 
fore the date of take over shall be enforce¬ 
able against the Company. According to 
Part B of the Schedule to the Act. secured 
loans relating to the pre-take over manage¬ 
ment period fall within Category-Ill pri¬ 
ority and the intention of the Act was that 
the secured loans advanced by banks to toe 
Company before the take over of the Cwn- 
pany should be met from out of the amount 
payable to the Company for the transfer to, 
and vesting in, the Central Government of 
the tuidertakings of the Company under sec- 
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tion 8 of the Act. It was envisaged that 
the secured loans advanced by the State 
Bank of India to the Company before the 
take over of the Company would qualify for 
payment under Category-Ill of Part B of the 
Schedule and this consideration was taken 
into account in determining the amount 
which has been specified in section 8 as the 
amount payable to the Company. On fur¬ 
ther exr'mination, it has been discovered 
that in view of the accounting treatment 
given in the books of the State Bank of 
India by reasons of the adjustment of the 
loans given by the Bank after the take over 
against the secured loans given by the Bank 


to the Company before the take over, all 
the amounts due to the State Bank have to 
be treated as post-take over loans. The post¬ 
take over loans which were advanced by 
the State Bank of India to the extent they 
were utilised for meeting the pre-take over 
secured loans advanced by the Bank to the 
Company should be entitled to tte same 
treatment to which the pre-take over-secur¬ 
ed loans which were so defrayed would have 
been entitled. The amendments proposed in 
the Bill are for the purpose of securing this 
position.—Gaz. of Ind., 11-6-1980, Pt n. Sec¬ 
tion II, Extra, p. 394. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Amended by Act 50 of 1980. 


[THE] HINDUSTAN TRACTORS LIMITED (ACQUISITION AND TRANSFER 

OF UNDERTAKINGS) ACT, 1978 
(ACT NO. 13 OF 1978)» 

[31st March, 1978.] 

An Act to provide for the acquisition and transfer of the undertakings of 

Hindustan Tractors Limited, Visliwamitri, Vadodara, for the purpose of 

ensuring the continuity of production of goods which are vital to meet the 

needs of the general public and for matters connected therewith or inciden¬ 
tal thereto. 

Whereas Hindustan Tractors Limited, Vishwamitri, Vadodara, are engaged 
in the manufacture and distribution of tractors which are vital to meet the 
needs of the general public; 

And whereas the management of the undertakings of Hindustan Tractors 
Limited was conducted in a manner highly detrimental to the public inter¬ 
est and had suffered heavy losses; 

And whereas the management of the undertakings of Hindustan Tractors 
Limited was taken over by the Central Government under section 18A of the 
Industries (Development and Regulation) Act, 1951; 

And whereas it is necessary to acquire the undertakings of Hindu.stan 
Tractors Limited to ensure the continuance of the production of goods which 
are vital to meet the needs of the general public. 

Be it enacted by Parliament in the Twenty-ninth Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of India, 8-3-1978, Part 11- 
S. 2, Ext. p. 132. 

CHAPTER I 
PRELIMINARY 

% 

1. Short title and commencement.— This Act may be called the Hindus¬ 
tan Tractors Limited (Acquisition and Transfer of Undertakings) Act, 1978. 

(2) It shall come into force on the 1st day of April, 1978. 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) "appointed day” means the 1st day of April, 1978; 

(b) "Authorised Controller" means the Gujarat Agro Industries Corporation 
Limited, Ahmedabad, which took over the management of the under¬ 
takings of the Company by virtue of the Order of the Government of 
India in the Ministry of Industrial Development No. S. O. 137 (E)/l8A/ 
IDRA/73, dated the 12th March, 1973, made under clause (b) of sub-MC- 
tion (1) of section 18A of the Industries (Development and Regulation) 
Act, 1951; 
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(c) "bank” means— 

(i) the State Bank of India constituted under the State Bank of India 

Act, 1955; 

(ii) a subsidiary bank as defined in the State Bank of India (Subsidiary 
Banks) Act, 1959; 

(iii) a corresjwnding new bank constituted under section 3 of the Bank¬ 
ing Companies (Acquisition and Transfer of Undertakings) Act, 1970; 

(iv) any other bank, being a scheduled bank as defined in clause (e) of 
section 2 of the Reserve Bank of India Act, 1934; 

(d) "Commissioner” means the Commissioner of Payments appointed under 
section 16; 

(e) "Company” means Hindustan Tractors Limited, being a company as de¬ 

fined in the Companies Act, 1956, and having its registered office at 
Vishwamitri, Vadodara; 

(f) "Custodian” means the Custodian appointed under sub-section (3) of 

section 10 to take over, or carry on, the management of the under-, 
takings of the Company; 

(g) "date of taking over” means the date on which the management of the 
undertakings of the Company was taken over by the Authorised Con¬ 
troller; 

(h) "Government company” has the meaning assigned to it by section 617 
of the Companies Act, 1956; 

(i) "notification” means a notification published in the Official Gazette; 

(j) "prescribed” means prescribed by rules made under this Act; 

(k) "specified date” means such date as the Central Government may, for 
the purpose of any provision of this Act, by notification, specify and 
different dates may be specified for different provisions of this Act; 

0) "State Government” means the State Government of Gujarat; 

(m) words and expressions used herein and not defined but defined in the 
Companies Act, 1956, shall have the meanings, respectively, assigned 
to them in that Act. 

CHAPTER n 

ACQUISITION AND TRANSFER OF THE UNDERTAKINGS 

OF THE COMPANY 

3. Transfer to and vesting in the Central Government of the under¬ 
takings of the Company.— On the appointed day, the undertakings of the 
Company and the right, title and interest of the Company in relation to its 
undertakings, shall, by virtue of this Act, stand transferred to, and shall 
vest in, the Central Government. 

4, General effect of vesting,— (1) The undertakings of the Company re¬ 
ferred to in section 3 shall be deemed to include all assets, rights, lease-holds, 
powers, authorities and privileges, and all property, movable and immovable, 
including lands, buildings, workshops, stores, instruments, machinery and 
equipment, bank balances, cash balances, cash on hand, reserve funds, invest¬ 
ments and book debts and all other rights and interests in, or arising out of, 
such property as were immediately before the appointed day in the owner¬ 
ship, possession, power or control of the Company, whether within or out¬ 
side India, and all books of account, registers and all other documents of 
whatever nature relating thereto and shall be deemed to include the liabili- 
ffes and obligations specified in sub-section (2) of section 5. 

■ (2) AU property as aforesaid which have vested in the Central Govern- 

i|$nt under section 3 shall, by force of such vesting, be freed and discharg- 
J^ frpm any trust, obligation, mortgage, charge, Ue n and all other encum- 

*A** In the dtatloiis stands for AIR 
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brances affecting them, and any attachment, injunction, decree or order of any 
court, tribunal, officer or other authority restricting the use of such property 
in any manner shall be deemed to have been withdrawn^ 

(3) Where any licence or other instrument in relation to the undertakings 
of the Company had been granted at any time before the appointed day, to 
the Company by the Central Government, a State Government or any other 
authority, the Central Government, the State Government of Gujarat or, as 
the case may be, the Government company in which the right, title and in¬ 
terest of the Company in relation to its undertakings have vested under sec¬ 
tion 7, shall, on and from the appointed day, be deemed to be substituted in 
such licence or other instrument in place of the Company referred to there¬ 
in as if such licence or other instrument had been granted to it and shall 
hold such licence or the undertakings or any part thereof specified in such 
other instrument for the remainder of the period for which the Company 
would have held such licence or undertakings or any part thereof under 
such other in.strument. 

(4) Every mortgagee of any property which has vested under this Act in 
the Central Government and every person holding any charge, lien or other 
interest in. or in relation to, any such property, shall give, within such time 
and in such manner as may be prescribed, an intimation to the Commissioner 
of such mortgage, charge, lien or other interest, 

(5) For the removal of doubts, it is hereby declared that the mortgagee of 
any property referred to in sub-section (4) or any other person holding any 
charge, lien or other interest in, or in relation to, any such property shall be 
entitled to claim, in accordance with his rights and interests, payment of the 
mortgage money or other dues, in whole or in part, out of the amounts spe¬ 
cified in section 8, and also out of the monies determined under section 9, but 
no such mortgage, charge, lien or other interest shall be enforceable against 
any property which has vested in the Central Government 

(6) If, on the appointed day, any suit, appeal or other proceeding of 
whatever nature in relation to any matter specified in sub-section (2) of sec¬ 
tion 5 in respect of the undertakings of the Company instituted or preferred 
by or against the Company is pending, the same shall not abate, be discon¬ 
tinued or be, in any way, prejudicially affected by reason of the transfer of 
the undertakings of the Company or of anything contained in this Act, but 
the suit, appeal or other proceeding may be continued, prosecuted or enforc¬ 
ed by or against the Central Government, or the State Government, or where 
the undertakings of the Company are directed, under sectiwi 7, to vest in 
a Government company, that Government company. 

5. Company to be liable for certain prior liabilities.— Every liabi¬ 
lity. other than the liability specified in sub-section (2), of the Company in 
respect of any period prior to the appointed day, shall be the liability of the 
Company and shall be enforceable against it and not against the Central 
Government, or the State Government, or where the undertakings of the 
Company are directed, under Section 7, to vest in a Government company, 
against that Government company. 

(2) Any liability arising in respect of— 

(a) loans advanced by the Central Government or the State Government, 
or both, to the Company (together with interest due thereon), on or 

after the date of taking over; 

(b) loans advanced by a bank to the Company (together with interest dn© 
thereon), on or after the date of taking over; »[but excludmg loans 
advance^ on or after such date, by a bank to the Company to the 
tent such loans have been utilised by the Company for 

ment of, or the pajrment of interest on, secured loans advanced to 
Company by a bank at any time before such date.] 
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(c) loans advanced by the Industrial Reconstruction Corporation of India 

Limited to the Company (together with interest due therein) on or 

after the date of taking over; 

(d) wages, salaries and other dues of employees of the Company and the 

dues on account of any deduction made from wages and salaries and 
other dues of employees, relating to any period commencing on and 
from the date of taking over, 

(e) any debt incurred by the Company during any period commencing on 

and from the date of taking over, not being a debt falling und^r 
clause (a), clause (b). clause (c) or clause (d) or specified m Category 1 

of the Schedule, 

shall, on and from the appointed day, be the lability of the Central Gov¬ 
ernment, or the State Government, or the Government company aforesaid 
and shall be discharged by the Central Government or the State Govern¬ 
ment or the Government company aforesaid as and when repayment of such 
loans becomes due or as and when such wages, salaries and other dues and 

debt become due and payable. 

(3) For the removal of doubts, it is hereby declared that,— 

(a) save as otherwise expressly provided in this section or in any other 
provision of this Act, no liability, including any liability arising out of 
any guarantee given by the State Government in respect of any loan 
or advance given to the Company but not including the liability spe¬ 
cified in sub-section (2), of the Company in relation to its undertak¬ 
ings in respect of any period prior to the appointed day, shall be en¬ 
forceable against the Central Government, or the State GovemmenC, 
or where the undertakings of the Company are directed, under Sec¬ 
tion 7. to vest in a Government company, against that Govemmenll 

company; 

(b) no award, decree or order cf any court, tribunal, officer or other auth¬ 
ority in relation to the undertakings of the Company, passed after 
the appointed day. in respect of any matter, claim or dispute, not be¬ 
ing a matter, claim or dispute, in relation to any matter referred to 
in sub-section (2), which arose before that day. shall be enforceable 
against the Central Government, or the State Government, or where 
the undertakings of the Company are directed, under Section 7, to vest 
in a Government company, against that Government company; 

(c) no liability incurred by the Company before the appointed day, for 
the contravention of any provision of law for the time being in force, 
shall be enforceable against the Central Government, or the State 
Government, or where the undertakings of the Company are directed 
under Section 7, to vest in a Government company, against that Gov¬ 
ernment company. 

[m] Inserted and deemed always to have been so Inserted by Act 50 of 1980. S. 2 

6 . Vesting of the undertakings of the Company in the State Govern¬ 
ment of Gujarat.— (1) Notvrithstanding anything contained in Sections 3 
and 4, the Central Government shall, as soon as may be, after the com¬ 
mencement of this Act, direct, by notification, that the undertakings of tha 
Company, and the right, title and interest of the Company in relation to its 
undertakings, which have vested in the Central Government under Section 3 
and such of the liabilities of the Company as are specified in sub-section (2) 
of Section 5, shall, instead of continuing to vest in the Central Government, 
vest in the State Government of Gujarat either on the date of the notifica¬ 
tion or on such earlier or later date (not being a date earUer than the ap- 
pmnted day) as may be specified in the notification. 

(2) Where the right, title and Interest of the Company in relation to its 
undertakings and the liabilities of the. Company specified in sub-section (2) 
of Section 5 vest In the State Government under sub-section (l)i the State 
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CJovemment shall, on and from the date of such vesting, be deemed to have 
become the owner in relation to such undertakings and all the rights and 
liabilities of the Central Government in relation to such undertakings shall, 
on and from the date of such vesting, be deemed to have become the rights 
and liabilities, respectively, of the State Government. 

7. Power of State Government to direct vesting of the undertakings of 
the Company in a Government Company.— (1) Notwithstanding anything 
contained in Sections 3, 4 and 6, the State Government may, if it is satisfied 
that a Government company is willing to comply, or has complied, with such 
terms and conditions as that Government may think fit to impose, direct, by 
notificat’on, that the undertakings of the Company, and the right, title and 
interest of the Company in relation to its undertakings and such of the lia¬ 
bilities of the Company as are specified in sub-section (2) of Section 5, 
which have vested in the Central Government under Section 3 and there¬ 
after in the State Government under Section 6 shall, instead of continuing 
to vest in the State Government, vest in the Government company either 
on the date of the notification or on such earlier or later date (not being a 
date earlier than the appointed day) as may be specified in the notification. 

(2) Where the right, title and interest, and the liabilities specified in 
sub-section (2) of Section 5, of the Company in relation to its undertakings 
vest in a Government company under sub-section (1), the Government com¬ 
pany shall, on and from the date of such vesting, be deemed to have be¬ 
come the owner in relation to such undertakings, and all the rights and lia- 
bilit'es of the Central Government or the State Government in relation to 
such undertakings shall, on and from the date of such vesting, be deemed 
to have become the rights and liabilities, respectively, of the Government 
company. 

CHAPTER HI 
PAYMENT OF AMOUNTS 

8 . Payment of amount.— For the transfer to, and vesting in, the Cen¬ 
tral Government, under Section 3, of the undertalrings of the Company and 
the rifrht, title and interest of the Company in relation to its undertakings, 
th^re shall be given by the Central Government to the Company, in cash, 
and in the manner specified in Chapter VI, an amount of rupees one 
hundred and fifty lakhs. 

9. Payment of further amount.— (11 For the deprivation of the Com¬ 
pany of the management of its undertakings, there shall be given to the 
Company by the Central Government an amount calculated at the rate of 
runees fifty thousand per annum for the period commencing on the date of 
taking over and ending on the appointed day. 

(2) The amount specified in Section 8 and the amount determined under 
sub-section (1) shall carry simple interest at the rate of four per cent per 
annum for the period commencing on the appointed day and ending on the 
date on which payment of such amounts is made by the Central Govern¬ 
ment to the Commissioner. 

(3) The amounts determined in accordance with the provisions of sub¬ 
sections (1) and (2) shall be given by the Central Government to the Com¬ 
pany in addition to the amount specified in Section 8. 

CHAPTER TV 

MANAGEMENT. ETC., OF THE UNDERTAKINGS 

OF THE COMPANY 

10. Management, etc., of the undertakings of the Company.^ (1) Thf? 
State Government in which the undertakings of the Company^ and the 
right, title and interest of the Company in relation to its undertakings vest¬ 
ed under Section 6 shall be entitled to exercise all such powers end do all 
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such things as the Company is authorised to exercise and do in relation to 
its undertakings. 

(2) The general superintendence, direction, control and management of 
the affairs and business of the undertakings of the Company, the right, title 
and interest in relation to which have vested under Section 3 in the Central 
Government and, under Section 6, in the State Government shall,— 

(a) where a direction has been made by the State Government under sub¬ 
section (1) of Section 7, vest in the Government company specified in 
such direction; or 

(b) where no such direction has been made by the State Government, vest 
in one or more Custodians appointed under sub-section (3), 

and thereupon the Government company so specified or the Custodian so ap¬ 
pointed shall be entitled to exercise all such powers and do all such things 
as the Company is authorised to exercise and do in relation to its undertak¬ 
ings. 

(3) The State Government may appoint one or more individuals or a 
Government company as the Custodian of the undertakings of the Company 
in relation to which no direction has been made by it under sub-section (i) 

of Section 7. 


11. Duty to deliver possession of property acquired and documents re¬ 
lating thereto.— (1) On the vesting of the management of the undertakings 
of the Company in the State Government under Section 6, every person in 
whose possession or custody or under whose control any property referred to 
in sub-section (1) of Section 4 may be, shall deliver the property to the 
State Government forthwith. 

(2) Any person, who on the appointed day has in his possession or under 
his control any books, documents or other papers relating to the undertak¬ 
ings of the Company which has vested in the State Government under Sec¬ 
tion 6 and which belong to the Company, or, would have so belonged if the 
undertakings of the Company had not vested in the State Government, shall 
be liable to account for the said books, documents or other papers to the 
State Government and shall deliver them up to the State Government. 

(3) The State Government may take or cause to be taken, all necessary 
steps for securing possession of all properties which have vested in that 

Government under this Act. 

(41 The Central Government may issue such directions as it may deem 
desirsble in the circumstances of the case to the State Government as to .ts 
powers and duties and the State Government may also, if it so desires, ap¬ 
ply to the Central Government at any time for instructions as to the man¬ 
ner in which the management of the undertakings of the Company s^ll be 
conducted by it or in relation to any other matter arising m the course of 

such management. 

(5) On the vesting of the management of the undertatangs of the 
Company in a Government company or in the Custodian, the provisions of sub- 
sectiOTS (1) to (4) shall apply to. or in relation to. the Government company 
or the Custodian as the case may be, as they apply to. or in relation to. the 
State Government, subject to the modification that the references to the State 
Government shall be construed as references to the Government company 
or the Custodian, as the case may be. 


h*. 





12. Accounts to be rendered by the Company or any other person^ (1) 
Inhere, in pursuance of any decree, order or injunction of any court or 

'otherwise,— 

(a) ttio Authorised Controller was, after the date of taking over and be- 
fore the appointed day; and 

(b) the Central Government, the State Government, or the Government 
company^ as the case may be, is on or after the appointed day, 








. I it* 
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prevented from taking over the management of any part of the undertak¬ 
ings of the Company, the Company, or any other person in possession, cus¬ 
tody or control of such part, shall, within sixty days from the appointed day, 
render accounts to the State Government or the Government company in re¬ 
lation to the period commencing on the date of taking over and ending wi 
the date on which such part was or is handed over to the Authorised Con¬ 
troller or, as the case may be, the Central Government, the State Govern¬ 
ment, or the Government company, with regard to the— 

(i) assets and stores of the undertakings or any part thereof, acquired, uti¬ 

lised or sold during the said period; and 

(ii) income derived by the Company or any other person from the under¬ 
takings or any part thereof during the said period. 

(2) If, on examination of the accounts referred in sub-section (1), any 
In<'ome or other moneys is or are found to have been derived by the Com¬ 
pany or any other person from such undertakings or any part thereof dur¬ 
ing the period referred to in that sub-section or any other moneys are 
found to be payable, such income or other moneys shall be recoverable by 
the Central Government, the State Government or the Government company 
from the Company or such other person, as the case may be, and from the 
amount payable under this Act to the Company and the debt due to the 
Central Government, the State Government or the Government company on 
this account shall rank as an unsecured debt. 


(3) If no account is rendered by the Company or such other person In 
respect of the undertakings or any part thereof within the period referred 
to in sub-section (I) or if the Central Government, the State Government 
or the Government company, as the case may be, has any reason to believe 
that the account rendered by the Company or such other person is incorrect 
or false in any material particular, the Central Government, the State Gov¬ 
ernment or the Government company may refer the matter to the Commis¬ 
sioner and thereupon the Commissioner shall determine the income derived 
by the Company or such other person from such undertakings or any part 
thereof during the period referred to in sub-section (1) and take steps to 
recover the said income or other moneys from the Company or such other 
person and from the amount payable to the Company under this Act as if 
the debt due to the Central Government, the State Government or the Gov¬ 
ernment company on this account were an unsecured debt 

(4) No mortgage, charge, lien or other encumbrance In relaHon to the 
undertakings of the Company or any part thereof shall be binding on ine 
Central Government, the Slate Government or the Government company, if 
such mortgage charge, lien or other encumbrance was created, at any e 
during the period in which the Authorised Controller was. and the Central 
Government, the State Government or the Government company, as the east 
may be, Is. prevented, by any decree, order or injunchon of any court or 
otherwise, from taking over the management of the undertakmga or any part 

thereof. 

13 Accounts_ The Custodian shall maintain accounts of the undertak- 

ings of the Company in accordance with the provisions of the CompamM 

CHAPTER V 

PROVISIONS RELATING TO THE EMPLOYEES 

OF THE COMPANY '' 


14. Employment of certain employees to continue.— (1) Every person 
who has been, immediately before the appointed day, employed in any of 
the undertakings of the Company shall become, on and from 
day or such later date, as the case may be, an employee of the State Gov¬ 
ernment or. as the case may he. of the Government 

right, title and interest of the Company in relaticm to its undertakings, hava 
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vested under this Act, and shall hold office or service under the State Gov¬ 
ernment, or the Government company, as the case may be, with the s^e 
rights and privileges as to pension, gratuity and other matters as would have 
been admissible to him if there had been no such vesting and shall contmue 
to do so unless arid until his employment under the State Government, or 
the Government company, as the case may be, is duly terminated or until 
his remuneration and other conditions of service are duly altered y ® 
State Government, or by the Government company, as the case may be. 

(2) Notwithstanding anything contained in the Industrial Disputes Ad, 
1947, or in any other law for the time being in force, the transfer of the 
services of any officer or other person employed in any of the undertakmgs 
of the Company to the State Government, or the Government company, shall 
not entitle such officer or other employee to any compensation under this 
Act or under any other law for the time being in force and no such claim 
shall be entertained by any court, tribunal or other authority. 

(3) Where, under the terms of any contract of service or otherwise, any 
person, whose services become transferred to the State Government, or the 
Government company, by reason of the provisions of this Act, is entitled to 
any arrears of salary or wages or any payment for any leave not availed ol 
or any other payment, not being payment by way of gratuity or pension, 
such person may, except to the extent of such liability which has been taken 
over by the Central Government or the State Government or the Goverr^ 
ment company under sub-section (2) of Section 5, enforce his claim against 
the Company by which he was employed immediately before such transfer 
but not against the Central Government, or the State Government, or the 

Government company. 


15 Provident Fund and other funds.— Where moneys representing pro¬ 
vident’fund, superannuation fund, welfare fund or other fund for the bene¬ 
fit of the persons employed in any of the undertakings of the Company 
have vested in an authority established under any law for the time being m 
force, such moneys shaU contmue to vest in such authority for the benefit ol 

the said persons. 

CHAPTER VI 

COMMISSIONER OF PAYMENTS 


16. Appointment of Commissioner of Payments.— (1) The Central Gov¬ 
ernment shall, for the purpose of disbursing the amounts payable to the 
Company under Sections 8 and 9, by notification, appoint a Commissioner of 

Payments. 

(2) The Central Government may appoint such other persons as it may 
think fit to assist the Commissioner and thereupon the Commissioner may 
authorise one or more of such persons also to exercise all or any of the 
powers exercisable by him under this Act and different persons may be au¬ 
thorised to exercise different powers. 

(3) Any person authorised by the Commissioner to exercise any of the 
powers exercisable by the Commissioner may exercise those powers in the 
same manner and with the same effect as if they have been conferred on 
that person directly by this Act and not by way of authorisation. 

(41 The salaries and allowances of the Commissioner and other persons 
appointed under this section shall be defrayed out of the Consolidated Fund 

of India. 

17. Payment by the Central Government to the Commissioner.— (11 
The Central Government shall, within thirty days from the specified date,* 
pay, in cash, to the Commissioner, for payment to the Company— 

(a) an amount equal to the amount specified in Section 8 , and 

(b) an amoimt equal to the amount payable to the Company under Se#^ 
tion 84 
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(2) A deport account shall be opened by the Central Government in 
favour of the Commissioner, in the Public Account of India, and every 
amount paid under this Act to the Commissioner shall be deposited by iZ 
to the credit of the said deposit account and thereafter the said deposit ac¬ 
count shall be operated by the Commissioner. 

(3) The interest accruing on the amounts standing to the credit of the 

deposit account referred to in sub-section (2) shall enure to the benefit of 
the Company, 

[a] 24-3-1982 is the specified date.—See Gaz. of India, 26-3-1982. Pt. II, S. 3 (ii); 
£)xtei p, 322. ^ 


18. Certain powers of the Central Government or State Government or 
Government company.— (1) The Central Government, or the State Govern¬ 
ment, or the Government company, as the case may be, shall be enttiled to 
receive up to the specified date, to the exclusion of all other persons, any 
money due to the Company, in relation to its undertakings which have vest¬ 
ed in the Central Government, or the State Government, or the Govern¬ 
ment company, realised after the appointed day notwithstanding that the 
realisation pertains to a period prior to the appointed day. 

(2) The Central Government, or the State Government, or the Govern¬ 
ment company, as the case may be, may make a claim to the Commissioner 
with regard to every payment made by it after the appointed day for dis¬ 
charging any liability of the Company, not being any liability specified in 
sub-section (2) of Section 5, in relation to any period prior to the appointed 
day; and every such claim shall have priority in accordance with the priori¬ 
ties attaching, under this Act, to the matter in relation to which such liabi¬ 
lity has been discharged by the Central Government, or the State Govern¬ 
ment, or the Government company. 

(3) Save as otherwise provided in this Act, the liabilities of the Com¬ 
pany in respect of any transaction prior to the appointed day, which have 
not been discharged on or before the specified date, shall be the liabilities of 
the Company. 

19. Claims to be made to the Commissioner.— Every person having a 
claim against the Company shall prefer such claim before the Commissioner 
within thirty days from the specified date: 

Provided that if the Commissioner is satisfied that the claimant was pre¬ 
vented by sufficient cause from preferring the claim within the said period 
of thirty days, he may entertain the claim within a further period of thirty 
days and not thereafter. 

20. Priority of claims.— The claims arising out of the matters specified 
in the Schedule shall have priorities in accordance with the following prin¬ 
ciples, namely:— 

(a) Category I shall have precedence over all other Categories and Cate¬ 
gory II shall have precedence over Category III, and so on; 

(b) the claims specified in each of the Categories, except Category ITT, 
shall rank equally and be paid in full, but, if the amount is insuffici¬ 
ent to meet such claims in full, they shall abate in equal proportions 
and be paid accordingly; 

(c) the liabilities specified in Category III shall be discharged, subject to 
the priorities specified in this section, in accordance with the terms of 
the secured loans and the priority, inter se, of such loans; and 

(d) the question of discharging any liability with regard to a matter speci¬ 
fied in a lower Category shall arise only if a surplus is left after meetr 
ing all the liabilities specified in the immediately higher Category. 

21. Examination of claims.— (1) On receipt of the claims made under 
Section 19, the Commissioner shall arrange the claims in the order of priori- | 
ties specified in the Schedule and examine the same in accordance with sucH 
order of priorities. 
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(2) If, on examination of the claims, the Commissioner is of opinion that 
the amount paid to him under this Act is not sufficient to meet the liabili¬ 
ties specified in any lower Category, he shall not be required to examine 
the claims in respect of such lower Category. 

22. Admission or rejection of claims.— (1) After examining the claims 
with reference to the priorities set out in the Schedule, the Commissioner 
shall fix a date on or before which every claimant shall file the proof of 
his claim failing which he will be excluded from the benefit of the disburse¬ 
ment made by the Commissioner. 

(2) Not less than fourteen days* notice of the date so fixed shall be 
given by advertisement in one issue of a daily newspaper in the English 
language and in one issue of such daily newspaper in the regional language 
as the Commissioner may consider suitable, and every su^^h notice shall call 
upon the claimant to file the proof of his claim with the Commissioner with¬ 
in the time specified in the advertisement. 

(3) Every claimant who fails to file the proof of his claim with'n the 
time specified by the Commissioner shall be excluded from the disburse-i 
ments made by the Commissioner. 

(4) The Commissioner shall, after such investigation as may, in his 
opinion, be necessary and after giving the Company an opportunity of re¬ 
futing the claim and after giving the claimant a reasonable opportunity of 
being heard, in writing, admit or reject the claim in whole or in part. 

(5) The Commissioner shall have the power to regulate his own proce¬ 
dure in all matters arising out of the discharge of his functions, including the 
place or places at which he will hold his sittings and shall, for the purpose 
of making an investigation under this Act, have the same powers as are 
vested in a civil court under the Code of Civil Procedure, 1908, while trying 
a suit, in respect of the following matters, namely:— 

(a) the summoning and enforcing the attendance of any witness and exa¬ 
mining him on oath; 

(b) the discovery and production of any document or other material object 
producible as evidence; 

(c) the reception of evidence on affidavits; 

(d) the issuing of any commission for the examination of witnesses, 

(6) Any investigation before the Commissioner shall be deemed to be a 
Judicial proceeding within the meaning of Sections 193 and 228 of the Indian 
Penal Code and the Commissioner shall be deemed to be a civil court for 
the purposes of Section 195 and Chapter XXVI of the Code of Criming 
Procedure, 1973. 

a 

(7) A claimant who is dissatisfied with the decision of the Commissioner 
may prefer an appeal against the decision to the principal civil court of ori- 
l^nal Jurisdiction within the local limits of whose jurisdiction the registered 
office of the Company is situated: 

Provided that where a person who is a Judge of a High Court is ap¬ 
pointed to be the Commissioner, the appeal shall lie to the High Court of 
Gujarat, and such appeal shall be heard and disposed of by not less than 
two Judges of that High Court 

23. Disbursement of amount by the Commissioner to claimants.— A^er 
admitting a claim under this Act the amount due in respect of such claim 
■hall be paid by the Commissioner to the person or persons to whom such 
■urns are due, on such payment, the liability of the Company in respect of 
■Itch clmm shall stand discharged. 

•A** in the eltattons stands for AIK 

V ♦ 

[VbL 20] 4 A. M. 40 
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24. Disbursement of amounts to the Company.^ (1) If, out of the 
monies paid to him in relation to the undertakings of the Company, there is 
a balance left after meeting the liabilities as specified in the Schedule, the 
Commissioner shall disburse such balance to the Company. 

(2) Where the possession of any machinery, equipment or other property, 
has vested in the Central Government, or the State Government, or the 
Government company, under this Act, but such machinery, equipment or 
other property does not belong to the Company, it shall be la^^id for the 
Central Government, or the State Government, or the Government company 
to continue to possess such machinery or equipment or other property on 
the same terms and conditions under which they were possessed by the 
Company immediately before the appointed day. 

25. Undtsbursed or unclaimed amount to be deposited to the general 
revenue account.— Any money paid to the Commissioner which remains un¬ 
disbursed or unclaimed for a period of three years from the last day on 
which the disbursement was made shall be transferred by the Commissioner 
to the general revenue account of the Central Government; but a claim to 
any money so transferred may be preferred to the Central Government by 
the person entitled to such payment and shall be dealt with as if such trans¬ 
fer had not been made, the order, if any, for payment of the claim being 
treated as an order for the refund of the revenue. 

26. Assumption of liability.— (1) Where any liability of. the Company 
arising out of any item specified in Category I, Category II and Category in 
of the Schedule is not discharged fully by the Commissioner out of the 
amount paid to him under this Act, the Commissioner shall intimate in 
writing to the Central Government the extent of that liability which re¬ 
mains undischarged and that liability shall be assumed by the Central Gov¬ 
ernment. 

(2) On the vesting of the undertakings of the Company in the State 
Government or the Government company imder this Act, the liability as¬ 
sumed by the Central Government under sub-section (1) shall be the liabi¬ 
lity of the State Government or the Government company, as the case may 

be. 

CHAPTER Vn 
MISCELLANEOUS 

27. Act to have overriding effect.— The provisions of this Art shall 
have effect notwithstanding anything inconsistent therewith contamed in 
any other law for the time being in force or in any instrument having ef¬ 
fect by virtue of any law, other than this Act, or in any decree or order of 
any court, tribimal or other authority. 

28. Provision relating to contracts.— (1) Every contract entered into by 
the Company in relation to its undertakings before the date of taking over 
for any service, sale or supply, and in force immediately before the ap¬ 
pointed day, shall, on and from the expiry of one hundred and eighty days 
from the appointed day. cease to have effect unless such contract is, before 
the expiry of that period, ratified, in writing, by the Central Government, or 
the State Government, or the Government company, and, in ratifying such 
contract, the Central Government, the State Government, or the Government 
company, as the case may be, may make such alterations or modificaticais 

therein as it may think fit, 

(2) Every contract entered into by the Company, or the Authorised Con¬ 
troller on behalf of the Company, in relation to its undertaking, on or 
after the date of taking over for any service, sale or supply and in force 
immediately before the appointed day shall remain in force, unless such con¬ 
tract is terminated or modified or altered by the Central Government, the 
State Government or the Government company, as the case »nay be. witnin 
a period of one hundred and eighty days from the appomted day. 
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(3) The Central Government, the State Government or the Government 
company, as the case may be, shall not refuse to ratify, terminate, modify 
or alter a contract under sub-section (1) or sub-section (2)— 

(a) unless it is satisfied that such contract is unduly onerous or has been 
entered into in bad faith or is detrimental to the interests of the 
undertakings of the Company; and 

(b) except after giving to the parties to such contract a reasonable op¬ 
portunity of being heard and recording in writing its reasons for re¬ 
fusal to ratify the contract or for terminating the contract or for mak¬ 
ing any alteration or modification therein. 

29. Transfer of assets, etc., to be void in certain cases.— (1) Except 
with the prior approval of the Central Government, the State Government 
or the Government company, neither the Company nor any other person 
in possession of the undertakings of the Company or any part thereof the 
management or the possession of which could not be taken over by the 
Authorised Controller or the Central Government or the State Government 
or the Government company by reason of any decree, order or injunction of 
any court or otherwise shall, on and from the appointed day transfer by 
sale, mortgage or otherwise any property or other assets forming part of 
the undertakings of the Company and any such transfer, without such prior 
approval, shall be void and inoperative. 

(2) Any person who contravenes the provisions of sub-section (1) shall 
be punishable with imprisonment for a term which may extend to two years, 
or with fine which may extend to ten thousand rupees, or with both. 

30. Protection of action taken in good faith.— (1) No suit, prosecution 
or other legal proceeding shall lie against the Central Government or any 
officer of that Government, or the Custodian, or the State Government, or 
the Government company, or any officer of the State Government or the 
Government company or other person authorised by the Central Government, 
or the State Government, or the Government company, for anything which 
is in good faith done or intended to be done under this Act. 

(2) No suit or other legal proceeding shall lie against the Central Gov¬ 
ernment or any officer or other employee of that Government, or the State 
Government, or the Custodian or the Government company, or any officer 
or other employee of the State Government or of the Government company 
or other person authorised by the State Government, or the Government 
company, for any damage caused or likely to be caused by anything which 
is in good faith done or intended to be done under this Act. 

31. Penalties.— Any person who,— 

(a) having in his possession, custody or control any property forming part 
of any imdertaking of the Company, wrongfully withholds such pro¬ 
perty from the Central Government, or the State Government, or the 
Government company; or 

(b) wrongfully obtains possession of, or retains, any property forming part 
of any undertaking of the Company or wilfully withholds or fails to 
furnish to the Central Government, or the State Government, or the 
Government company, or any person or body of persons specified by 
that Government, or the State Government, or the Government com¬ 
pany, any document relating to such undertaking which may be in 
his possession, custody or control or fails to deliver to the Central 
Government, or the State Government or the Government company, 
or any person or body of persons specffied by the Central Govern¬ 
ment, or the State Government or the Government company, 
any assets, books of account, registers or other documents in his pos¬ 
session, custody or control, relating to the undertaking of the Com¬ 
pany; or 
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(c) wrongfully removes or destroys any property forming part of any 
undertaking of the Company or prefers any claim under this Act 
which he knows or has reasonable cause to beheve to be false or 
grossly inaccurate, 

shall be punishable with imprisonment for a term which may extend to 
two years, or with fine which may extend to ten thousand rupees, or with 
both. 

32. Offences by companies.— (1) Where an offence under this Act has 
been committed by a company, every person who at the time the offence 
was committed was in charge of, and was responsible to, the company for 
the conduct of the business of the company, as well as the company, shall 
be deemed to be guilty of the offence and shall be liable to be proceeded 
against and punished accordingly: 

Provided that nothing contamed in this sub-section shall render any 
such person liable to any punishment, if he proves that the offence was com¬ 
mitted without his knowledge or that he had exercised all due diligence to 
prevent the commission of such offence. 

(2) Notwithstanding anything contained in sub-section (1), where any of¬ 
fence under this Act has been committed by a company and it is proved 
that the offence has been committed with the consent or connivance of, or 
is attributable to any neglect on the part of, any director, manager, secre¬ 
tary, or other officer of the company, such director, manager, secretary, or 
other officer shall be deemed to be guilty of that offence and shall be Iii 
able to be proceeded against and punished accordingly. 

Explanation.— For the purposes of this section,— 

(a) ’’company” means any body corporate and includes a firm or other 
association of individuals; and 

(b) ’’director”, in relation to a firm, means a partner in the firm. ' 


33. Delegation of powers.— (1) The Central Government may, by noti¬ 
fication, direct that all or 2 iny of the powers exercisable by it under this • 
Act, other than the power conferred by Section 34, may also be exercised 
by such person or persons as may be specified in the notification. 

(2) Whenever any delegation of power is made under sub-section (1), 
the person to whom such power has been delegated shall act under the 
direction, control and supervision of the Central Government. 


34. Power of Central Government to make rules.— (1) Central 

Government may, by notification, make rules for carrying out the provisions 

of this Act. 

(2) In particular, and without preiudice to the 
going power, such rules may provide for all or any of the following matters, 

namely:— 

{a) the time within which, and the manner in which an intimation shaH 
be given to the Commissioner under sub-section (4) of Section 4; 

(b) any other matter which is required to be. or may be, prescribed. 


(31 Every rule made by the Central Goveimment under this shall 

be laid, as soon as may be after it is made bef^e each House 
ment. while it is in session for a total period of thirty days. 
comorised in one session or in two or more successive sessions, and if, 
fore^the expiry of the session immediately following the session or the su^ 
«sLe ses^o7 aforesaid, both Houses agree in making <my “ 

the rule or both Houses agree that the rule should not be made, ™ r 
shall thereafter have effect only in such modified form or be of no e«^ 
« the case may be; so, however, that 

shall be without prejudice to the vaUdity of anythmg previously done under 


that rule. 
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35. Power to remove difficulties.— If any difficulty arises in giving 
effect to the provisions of this Act, the Central Government may, by order, 
not inconsistent with the provisions of this Act, remove the difficulty: 

Provided that no such order shall be made after the expiry of a period 
of two years from the appointed day. 

36. Declaration as to the policy of the State.— It is hereby declared that 
this Act is for giving effect to the policy of the State towards securing the 
principles specified in clause (b) of Article 39 of the Constitution. 

Explanation.— In this section, "State” has the same meaning as in Arti¬ 
cle 12 of the Constitution. 

THE SCHEDULE 

" ; (See sections 5. 20, 21, 22, 24 and 26) 

ORDER OF PRIORITIES FOR THE DISCHARGE OF LIABILITIES 

OF THE COMPANY 

PART A 

Post-take-over maBaeement period 

Category I 

Loans advanced by the Gujarat Agro Industries Corporation for carrying wi 
any trading or manufacturing operations. 

PART B 

Pro-take-over management period 

Category 11 

Arrears in relation to the provident fund, salaries, wages and other amounts 
due to the employees of the company. 

Category HI 

Secured loans. 

a[including loans advanced, on or after the date of taking over, by a bank to 
the Company to the extent such loans have been utilised by the Company for the 
repayment of, or the payment of interest on, secured loans advanced to the Com¬ 
pany by a bank at any time before the date of taking over.] 

Category IV 

Revenue, taxes, cesses, rates or any other dues to the Central Government, a 
State Government, a Local Authority or a State Electricity Board. 

Category V 

(i) Any credit availed of by the Company for the purpose of carrying on any 
trading or manufacturing operations. 

(ii) Any other dues. 

[a] Inserted and deemed always to have been so inserted by Act 50 of 1980, Sec¬ 
tion 8. 
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statement of OBJECTS AND REASONS 


"This, the third instalment of the Hindu 
Code, seeks to amend and codify the law 
relating to intestate succession. The original 
draft of the provisions relating to intestate 
succession contained in the Rau Committee’s 
Bill underwent substantial changes in the 
hands of the Select Committee which con¬ 
sidered the Rau Committee’s Bill in 1948. 
This Bill follows to a large extent the scheme 
adopted by the Select Committee but takes 
into accoimt the various suggestions made 


from time to time for the amendment of the 
Select Committee’s version of the Bill lo 
particular, special provisions have been in¬ 
cluded for regulating succession to the pro¬ 
perty of intestates governed by the Maru- 
xnakkattayam, Aliyasantana or Nambudri 
laws of inheritance. 

The notes on clauses explain In detail the 
various provisions In the Bill.’*—Gazette erf 
India, 1954, Extra, Pt. 11, Sea 2, page 772. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
—Adapted by 3 A.L.O., 1956. 

—Amended by Act, 58 of 1960; 58 of 1974. 

—Amended in Kerala by Ker. Act 28 of 1958; Ker. Act 18 of 1961; in Pondicherry 
by Regn. 7 of 1963. 

—Extended by Regns. 6 of 1963; 7 of 1963. 

—Repealed in part by Acts 78 of 1958; 58 of 1960, 


COGNATE ACTS AND PROVISIONS 
Kerala Joint Hindu Family System (Abolition) Act, 1975. 

See imder the Hindu Adoptions and Maintenance Act, 1956. 


[THE] HINDU SUCCESSION ACT, 1956 
(ACT XXX OF 1956)* 

flTth June, 1956.] 

An Act to amend and codify the law relating to intestate succession among 
Hindus. 

Be it enacted by Parliament in the Seventh Year of the Republic of 
India as follows:— 

[a] For Statement of Objects and Reasons, see Gazette of India, 1954, Extra, 
Pt. II, S. 2, page 772: for Report of the Joint Committee, see Ibid, 1955, Extra, 
Pt, II, Sec. 2, page 367. 


Preamble 

(1) Act is not retrospective In its opera¬ 
tion but S. 14 (1) is one of exceptions to 
this ‘ and ttiereby absolute rights are con¬ 
ferred in property acquired by a female 
Hindu even before the Act came in+o 
force. But S. 14 (1) is not retrospective in 


the sense that its benefit could not be 
availed of by female Hindus were 

dead before Act came Into force. A 1963 
Mad 452 (454, 455) : ILR (1963) Mad 360 •• 
A 1960 Mys 260 (261) ; 38 Mys LJ 476. 

rsee 19’79 Bom CR 614 (619) : (1980) 2 Mah 
LR 30 (DB).l 
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CHAPTER I ‘ 

preliminary 

1. Short title and extent.— (1) This Act may be cedled THE HINDU 
SUCCESSION ACT, 1956. 

(2) It extends to the whole of India® except the State of Jammu and 
Kashmir. 

[a] It has now been extended to the Union territories 

(1) Dadra and Nagar Haveli by Regn. 0 of 1963. 

(2) Pondicherry by Regn. 7 of 1963 (1-10-1963). 

OBJECTS AND REASONS 


Sub-section (2).— "There are well-defined 
principles of international law which regu¬ 
late succession to the immovable and mov¬ 
able property of Hindus domiciled outside 


and, consequently that portion of this clause 
which provides for the extra-territorial ap¬ 
plication of this law has been removed as 
both unnecessary and inappropriate."—J.C.R. 


Preamble (eontd.) 

(2) The main scheme of Hindu Succes¬ 
sion Act, 1958 is to establish complete 
equality between male and female with re¬ 
gard to property rights and the rights of 
tile female were declared absolute, com¬ 
pletely abolishing all notions of limited 
estate. In manv respects, this Act and the 
Hindu Adoptions and Maintenance Act, 1950 
are interrelated and complementary. A 
1969 Mad 72 (75) : 81 Mad LW 257. 

(3) Being a consolidating statute, the 
Hindu Succession Act, 1956 is to be inter¬ 
preted as containing in complete form the 
whole body of law on the subject it deals 
with, including "Testamentary Succession" 
among Hindus, uninfluenced by considera¬ 
tions derived from the previous state of 
law. It is to be read as a self-contained 
code and a complete enactment with 
respect to matters dealt by It. A 1979 
(NOC) 41 : (1978) 1 Andh LT 407 (DB). 

(4) In relation to Hindu Succession Act of 
1950 which is both an amending and codify¬ 
ing statute, regard should be had only to 
the clear language contained in Act. A 1969 
Mad 187 (189) : (1969) 1 MLJ 193, 

(5) The intention of Legislature Is not 
to repeal all fundamental elements and 
conceptions of the body of Hindu law pre¬ 
vailing before commencement of the Act. 
The very object envisaged in the Act must 
be given full effect and in doing so if 
provisions are found to be in conflict with 
any pre-existing notion of Hindu Law that 
conflict must be resolved in favour of 
persons on whom rights are conferred under 
the statute. ILR (1970) Cut 1198 (1202. 1203). 

' (6) Hindu Succession Act, 1956 and the 
Hindu Law of Inheritance (Amendment) 
Act, 1929 are not enactments of the same 
nature and did not introduce alteration of 
the same kind in the matter of succession 
among the Hindtis. A 1961 Pat 498 (504, 
505) (DB). 

(7) Word of general import like 'codify* 
In preamble cannot be taken to necessarily 
i^lude all possible situations that may 
arise <»i death of Hindu in regard to suc- 
ceslon to properties held by hlin or her. A 
1061 Pat 498 (502) (DB). 

(8) Act regulates succession to property 
of all Hindus and as such has been validly 


enacted under Entry 5, List III of 7th 
Schedule of Constitution of India and is not 
ultra vires regarding agricultural land. A 
1960 Puni 462 (463). 

(9) Under S. 14 of Act, female Hindu 
has .been given a right of absolute owner¬ 
ship over her property. But a Hindu male- 
holder of ancestral immovable property 
governed by Punjab Customary Law is still 
subject to restrictions on his power of dis¬ 
position. Thus, there does arise an anomaly, 
basis or justification of which is not easy 
to comprehend. The anomaly becomes more 
glaring when we find that even the interest 
of a male Hindu in Mitakshara coparcenary 
property is also to be deemed to be capable 
of being disposed of by will. The remedy 
by removing this anomaly does not lie in 
interpretations of the Hindu Succession Act 
but in its amendment by the Legislature. 
A 1961 Punj 489 (493, 494) : 63 Punj LR 537 
(DB). 

(10) Where a widow, who as a limited 
owner had gifted property to her daughter, 
died after coming into force of the Act. the 
rule of succession will have to be deter¬ 
mined in accordance with this Act, because 
succession to last male-holder, dying leav¬ 
ing a widow, opens on the day when the 
widow dies. (1970) 72 Pun LR, 088 (989). 


Section 1 


(1) No retrospective effect is given to 
provisions of Act. A 1973 Pat 160 (164) : 
1973 BLJR 707 (DB) •• A 1960 Punj 6 (7): 
61 Pun LR 677. (Overruled on another 
point in (1971) 73 Pim LR 413.) 

( 2 ) Provdsions of Act are not applicable 
to properties owned by person who enters 
religious order. Succession to such proper¬ 
ties continues to be governed by custom¬ 
ary law. A 1965 Raj 2 (3) : 1964 Raj LW 441. 


(3) Legislature intended to introduce uni¬ 
form law of succession and to abrogate 
existing divergent rules on question of suc¬ 
cession and. therefore, it abrogated all 
sastric laws in matters provided for in Act 
except when otherwise expressly provided 
A 1988 Raj 139 (142) : 1968 Raj LW 193. 

(4) Succession opens at time of 

death of the person whose estate Is In 
question and is governed by the law in 
force at that time. A 1979 Bom 176 (178) i 
1979 Hindu LR 758. ^ ' * 
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2. Application of Act®.— (1) This Act applies— 

(a) to any person, who is a Hindu by religion in any of its forms or de¬ 
velopments, including a Virashaiva, a Lingayat or a follower of the 
Brahmo. Prarthana or Arya SamaJ, 

fb) to any person who is a Buddhist, Jaina or Sikh by religion, and 

(c) to any other person who is not a Muslim, Christian, Parsi or Jew by 
religion, unless it is proved that any such person would not have been 
governed by the Hindu law or by any custom or usage as part of that 
law in respect of any of the matters dealt with herein if this Act had 
not been passed. 

Explanation,— The following persons are Hindus, Buddhists, Jainas or 
Sikhs by religion, as the case may be:— 

(a) any child, legitimate or illegitimate, both of whose parents are Hindus, 
Buddhists, Jainas or Sikhs by religion; 

(b) any child, legitimate or illegitimate, one of whose parents is a Hindu, 
Buddhist, Jaina or Sikh by religion and who is brought up as a mem¬ 
ber of the tribe, community, group or family to which such parent be¬ 
longs or belonged; 

(c) any person who is a convert or reconvert to the Hindu, Buddhist, Jaina 
or Sikh religion. 


Section 2 

(1) S. 2 simply provides the class of per¬ 
sons whose properties will devolve according 
to Hindu Succession Act. It is only the pro¬ 
perty of those persons mentioned in S. 2 
that will be governed according to the 
provisions of the Act. This section has 
nothing to do with the heirs. This section 
does not lay down as to who are the dis¬ 
qualified heirs. A 1976 Cal 272 (273) : (1976) 
8 Cal HC N 226 (DB). 

(2) Alienation of ancestral land without 
necessity by Hindu Jat — Suit by compe¬ 
tent reversioner and declaratory decree ob¬ 
tained — After enactment of Act declara¬ 
tory decree enures in favour of all heirs 
Including female heirs. A 1969 SC 1144 
(1146) •• A 1973 Him Pra 4 (6) : (1972) 2 
Sim LJ 342. 

(3) Alienation of ancestral land — Suit 

by one of collaterals challenging it as being 
contrary to Punjab custom — Declaratory 
decree — Position of other reversioners — 
Opening of succession after commencement 
of Hindu Succession Act. 1956 — Rever¬ 

sioners not heirs when succession opened — 
They are not entitled to challenge aliena¬ 
tion. A 1965 Punj 13 (14, 15) : 1964 Cur LJ 
382. 

(4) If a son of a parent belonging to a 
twice-born class inducts child into Hindu 
family brings him up as such, then statute 
invests him with status of Hindu and re¬ 
cognises him as Hindu. A 1970 Mad 249 
(253) : (1970) 2 Mad LJ 334 (DB). 

(5) Son born to a Hindu father and 
Christian wife and brought up as a Hindu 
is a Hindu. 1976 UPTC 423 (429. 430). 

(6) Where a class of Christians had con¬ 
tinued to adhere to the entire set of rules 
of Hindu Law relating to property, namely, 
rules as to succession and rules based on 
doctrine of right by birth and devolution by 
survivorship applicable to coparcenary or 


joint family property, the property in the 
hands of the successor who'professed to 
be a Christian of Roman Catholic faith, is 
ancestral i. e. joint family property of Wm- 
self and his sons. (1967) 9 Law Rep 678 
(684) : 65 ITR 123 (DB). 

(7) By virtue of S. 2 Punjab agricultural 
custom, so far as it was applicable to 
Hindus, is no longer in force so far a 
matter of succession, etc., are concerned, 
which are now governed by provisions of 
Hindu Succession Act A 1960 Punj 145 
(146) (DB). 

(8) The Hindu Succession Act would not 
apply to the Scheduled Tribes unless so 
directed by the Central Government by a 
notification. 1971 (1) Cut WR 339 (344). 

(9) Membere of Bathudi sub-caste being 
members of the Scheduled Tribe are not 
governed by the Act. A 1972 Orissa 78 (80): 
(1971) 1 Cut WR 339. 

(10) Boro Borokachari a Scheduled Tribe 
of Assam are governed by Bengal School 
of Hindu law as it was prior to 1958 and 
not by Hindu Succession Act 1958. A 1973 
Gauhati 76 (79) : 1974 Assam LR 89 (DB). 

(11) Expression "Hindu undivided family'* 
Includes "Jain undivided family*’. A 1972 
SC 2119 (2124) : 1972 Tax LR 2400. 

(12) Family consisting of a Hindu hus¬ 
band. a Christian wife and a Christiail 
daughter does not constitute a Hindu un¬ 
divided family. 1977 Tax LR 1103 (1108) i 
90 Mad LW 515 (DB). 

(13) The Christians in the State of 
Pondicherry are governed by the Hindu 
Customary Law and as .the Act does not 
apply to the Christians in that State, the 
Succession Law applicable to ChristlanB Is 
not the Hindu Succession Act 1958. but it 
Is the Hindu Cistomary Law prev^ent in 
that State prior to the introduction of the 
Act into that State. A 1977 Mad 270 (271« 
272) : 90 Mad LW 194 (DB). 

(14) Suit land devolved on widows of 
landowner and parties embraced Hinduism 
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(2) Notwithstanding an 3 rthmg contained in sub-section (1% nothing con¬ 
tained in this Act shall apply to the members of any Scheduled Tribe** with¬ 
in the meaning of clause (25) of article 366 of the Constitution unless the 
Central Government, by notification in the Official Gazette, otherwise directs. 

(3) The expression "Hindu” in any portion of this Act shall be construed 
as if it included a person who, though not a Hindu by religion, is neverthe¬ 
less, a person to whom this Act applies by virtue of the provisions contained 
in this section. 

[a] This section Is the same as section 3 of Hindu Minority and Guardianship 
Act. 1956 (32 of 1956): section 2 of the Hindu Marriage Act, 1955 (25 of 1955)3 
section 2 of the Hindu Adoptions and Maintenance Act. 1956 (28 of 1956). 

[bj For recognised Scheduled Tribes, see Constitution (Scheduled Tribes) Order, 
1950: Constitution (Scheduled Tribes) (Union Territories) Order. 1951: Consti¬ 
tution (Dadra and Nagar Haveli) Scheduled Tribes Order, 1962: Constitut-on 
(Scheduled Tribes) (Uttar Pradesh) Order, 1967 and Constitution (Nagaland) 
Scheduled Tribes Order, 1970, as amended from time to time. 

STATE AMENDMENT 

Pondicherry: 

In its application to the Union territory of Pondicherry, in section 2. after sub¬ 
section (2), insert— 

"(2A) Notwithstanding anything contained in sub-section (1), nothing contained 
In this Act sha'l apply to the Renouncants of the Union territory of Pondicherry." 
—Rcgn, 7 of 1963, section 3 and First Schedule (1-10-1963). 

3. Definitions and interpretation.— (1) In this Act, unless the context 

otherwise requires,— . 

(a) "agnate”—one person is said to be an "agnate” of another if the two are 

related by blood or adoption wholly through males; 

(b) "aliyasantana law” means the system of law applicable to persons who, 
if this Act had not been passed, would have been governed by the 
Madras Aliyasantana Act,® 1949, or by the customary aliyasantana law 
with respect to the matters for which provision is made in this Act; 

fa] Tamil Nadu Act 9 of 1949 and T. N. A.L.O., 1969. 


Section 2 (eontd.) 

In 1947 after partition of country. Aliena¬ 
tion of suit land by widows in 1964 cannot 
be challenged by collateral of their husband 
as vddows had become full owners after 
the commencement of the Act. 1980 Rev LR 
707 (Punj). 

(15) Power of Hindus to make wills In 
India is not created by legislation but 
exiried long before Hindu Wills Act, 1970. 
A 1980 Sikkim 33 (41, 42) ; 1979 Sikkim LJ 
76 (DB). 

(16) Limited owner inherited property 
from full owner before commencement of 
the Act, died after commencement, then 
lights of parties are to be decided under 
the Act. (1978) 2 Andh WR 18 & 1978 Hindu 
LR 623 (627, 628) (DB). 

Section 3 

(t) Where contest to be brought on record 
ss heir of deceased defendant Is between 
father’s brother’s daughter’s adopted son 
and father's brother’s son’s widow of de- 
•aased former should be brought on record 
In preference to latter. Under Hindu Suc- 
tession Act former will be a cognate and 
latter will be neither agnate nor cognate. 
A 1059 Mad 184 (184). 


(2) Section 3 (1) (a) — Female entering 
into family of male by marriage becomes on 
•agnate’ — Father’s brother’s widow is 
agnate and entitled to succeed as such. 1980 
Bom CR 112 : 1980 Mah U 588 (593, 595) 
(DB). 

(3) Kinship — Phrase "Related by blood’’ 
cannot be equated with "related by birth" 
and includes relation that comes becau*=e 
of marriage. 1980 Bom LR 112 ; 1980 Mah 
LJ 586 (593. 595) (DB). 

(4) Question of succeeding to property of 
female Hindu as heir would only arise if 
property of such Hindu is her absolute pro¬ 
perty. A 1959 J & K 92 (93). (Overruled 
on another point in A 1977 SC 1944). 

(5) Section 3 (1) (d) embodies in a statu¬ 

tory form all essentia] attributes of valid 
custom. A 1960 AP 412 (414) ; (1960) 1 

Andh WR 215 (DB). 

(6) According to customary law of Inherit¬ 
ance prevailing amongst the tribal abori¬ 
ginals of Santal Parganas, a ghar-iamai gets 
the rights of a son and succeeds to the 
estate of his father-in-law even In prefer¬ 
ence to his wife. 'The estate once vested in 
him after the death of his father-in-law, 
cannot be divested on account of his remar- 
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(c) "cognate”—one person is said to be a "cognate” of another if the two 
are related by blood or adoption but not wholly through males; 

(d) the expressions "custom” and "usage” signify any rule which, having 
been continuously and uniformly observed for a long time, has obtain¬ 
ed the force of law among Hindus in any local area, tribe, community, 
group or family; 

Provided that the rule is certain and not unreasonable or opposed 
to public policy; and 

Provided further that in the case of a rule applicable only to a 
family it has not been discontinued by the familj^ 

(e) "full blood”, "half blood” and "uterine blood”— 

(i) two persons are said to be related to each other by full blood when 

they are descended from a common ancestor by the same wife, and 
by half blood when they are descended from a common ancestor 
but by different wives; 

(ii) two persons are said to be related to eacH other by uterine blood 
when they are descended from a common ancestress but by differ-, 
ent husbands; 

Explanation.— In this clause "ancestor” includes the father and "ances¬ 
tress” the mother; 

(f) "heir” means any person, male or female, who is entitled to succeed 
to the property of an intestate under this Act; 

(g) "intestate”—a person is deemed to die intestate in respect of property 
of which he or she has not made a testamentary disposition capable of 
taking effect; 

(h) "marumakkattayam law” means the system of law applicable to per*? 
sons— 


(a) who, if this Act had not been passed, would have been governed 
by the Madras Marumakattayam Act, 1932,® the Travancore Nayar 
Act;^ the Travancore Ezhava Act;® the Travancore Nanjinad Vellala 
Act;^ the Travancore Kshatriya Act;® the Travancore Krishnanvaka 
Marumakkathayee Act;^ the Cochin Marumakkathayam Act;* or the 
Cochin Nayar Act^ with respect to the matters for which provision 
is made in this Act; or 


Section 3 (contd.) 

riage thereafter. A 1973 Pat 206: 1973 Pat 
LJR 153 (DB). 

(7) Section 3 0) (d & g) A person (Jat 
in Punjab) is deemed to have died intestate 
in respect of ancestral property which he 
could not dispose of bv will under the gen¬ 
eral customary law of Punjab. A 1974 PunJ 
50 (51. 52) : 1979 Cur LJ 617. 

(8) By combined effect of definition in 
Section 3 (1) (f) and terms of Section 23 of 
Act restriction imposed by Section 23 has 
no application to female heir who has in¬ 
herited under Hindu Women’s Rights to 
Property Act, 1937. A 1963 Cal 22 (25) (DB). 

(9) A concubine of a tenant and children 
bom through her cannot inherit the tenancy 
rights of a deceased Hindu tenant, as they 
are not the 'heirs’ of the deceased tenant 
under the Act. 1980 All LJ 471 (472). 

nO) Gift made to group of persons who, 
under the system of law by which they are 
governed, constitute corporate unit such as 


tavazhi under Marumakkattayam Law — 
Presumption is that group takes property 
with usual incidents of tavazhi properties. 
(1966) 7 Law Rep 27 (30) : (1967) Mys U 
187 (DB). 

(11) Principles which are applicable to a 
gift to a person governed by the Marumak- 
kattaysm Law, are equally applicable to a 
bequest made by a person governed by the 
Allyasanthana law. (1966) 7 Law Rep 27 
(31) : (1967) 1 Mys LJ 187 (DB). 

(12) Even shudra Illegitimate children are 
not entitled to succeed to their putative 
father’s estate, by way of intestate succ^- 
sion opening after the commencement of tte 
Act. A 1979 Bom 176 (181) : 1978 Mah U 
739. 

(13) Succession — Stridhana — 

"daughter” includes an illegitimate daugh¬ 
ter — Legitimate son. being not in the neartf 
line of stridhana heirs, cannot ^ 

illegitimate daughter. A 1975 Mad 275 (279) • 
a975) 1 Mad LJ 859 (FB). 
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(b) who belong to any community, the members of which are largely 
domicUed in the State of Travancore-Cochin or Madras *[aa it 
existed immediately before the 1st November, 1956], and who, if 
this Act had not been passed, would have been governed with 
respect to the matters for which the provision is made in this Act 
by any system of inheritance in which descent is traced through 

the female line; 

but does not include the aliyaseintana law; 

[a] T. N. Act 22 of 1933. 

[b] Act 2 of 1100 Ker. 

[c] Act 3 of 1100 Ker. 

[d] Act 6 of 1101 Ker. 

[e] Act 7 of 1108 Ker. 

If] Act 7 of 1115 Ker. 

[g] Act 33 of 1113 Ker. 

[h] Act 29 of 1113 Ker. 

[i] Inserted by 3 A.L.O., 1956. 

(i) "nambudri law” means the system of law applicable !o persons who. if 

this Act had not been passed, would have been governed by the Madras 
Nambudri Act,^ 1932; the Cochin Nambudri Act;^ or the Travancore 
Malayala Brahmin Act° with respect to the matters for which provi- 
siOTi is made in this Acl^ 

[a] T. N. Act 21 of 1933. 

[b] C. Act 17 of 1113 Ker. 

[c] T. Act 3 of 1106 Ker. 

(j) "related” means related by legitimate kinship: 

Provided that illegitimate children shall be deemed to be related to 
their mother and to one another, and their legitimate descendants 
shall be deemed to be related to them and to one another; and any 
word expressing relationship or denoting a relative shall be construed 

accordingly. 

OBJECTS AND REASONS 


•The expression Telated’ is so defined lationship to legitimate kinship might pre- 

that the rights of illegitimate children are vent a Naikins P/operty alJo 

anfpcnisrdfxl aealnst their mother and her son or daughter and that there is also 
theif^legitimate descendants. This defl- no reason why Naikin's 

nition follows the Rau Committee’s draft have mutual rights of inheritance. S.O.R. 

where It is pointed out that to confine re- 

(2) In this Act, unless the context otherwise requires, words importing 

the masculine gender shall not be taken to include females. 

4. Overriding effect of Act,— (1) Save as otherwise expressly provided in 

this Act,— 

(a) any text, rule or interpretation of Hindu law or any custom or usage as 
part of that law in force immediately before the commencement of this 


SECTION 4 — SYNOPSIS 



1. Scope and applicability. 

t. Text, mle or Interpretation of Hindu 
law. cuitom or usage, aa part of that 
law, not saved — Oaose (1) (a). 

iDconslstent with provisions of 
Act. not saved — Clatise <D (b). 

reversioners, if affected. 

for devolatlon of ten* 
Clause (2)* 


1. Scope and applicability. 

(1) In view of the scheme reflected by 
Ss. 3 (1), (j), 4 and 8 of Hindu Succession 
Act it is not possible to include illegitimate 
children within the meaning of the words 
•*8on” "daughter'* and "daughter of a pre¬ 
deceased dau^ter" In Class I of Schedule 
to the Act. If so. illegitimate children can¬ 
not invoke in their favour the general rules 
of succession embodied in S. 8 In respect of 
propertv of a male Hindu dying intestate. 
A 1979 Bom 176 (181) : 1978 Mah U 739. 
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Act shall cease to have effect with respect to any matter for which 
provision is made in this Act; 

(b) any other law in force immediately before the commencement. of this 
Act shall cease to apply to Hindus in so far as it is inconsistent with 
any of the provisions contained in this Act. 

(2) For the removal of doubts it is hereby declared that nothing contain¬ 
ed m this Act shall be deemed to affect the provisions of any law for the 
time being in force providing for the prevention of fragmentation of agricul¬ 
tural holdings or for the fixation of ceilings or for the devolution of tenancy 
rights in respect of such holdings. 

[Cf. Hindu Marriage Act, 1955, section 4.] 


Section 4 — Note 1 (contd.) 

(2) An illatom adoption made after the 
commencement of the Hindu Adoptions 
and Maintenance Act and the Hindu Succes¬ 
sion Act is valid and legal. The illatom son- 
in-law has got an enforceable right in prae- 
scnti to a share in the property of the 
father-in-law on the basis of custom or ex¬ 
press agreement, (1980) 2 Andh WR 390 
(397) (DB). ((1978) 2 APLJ 60, Overruled.) 

(3) Reading the different provisions of 

the Hindu Succession Act and specially Sec¬ 
tions 4 and 28 there is no doubt that except 
the disqualifications mentioned in Ss. 24. 25 
and 26 any other disqualification which 
existed in the Hindu Law has been removed 
by the Hindu Succession Act. As unchastity 
of a widow has not been mentioned as a 
disqualification in Ss. 24 to 26, it must be 
deemed that her unchastitv is no longer a 
disqualification for her succeeding to the 
property of husband. A 1978 Cal 431 (433, 

(434) : 82 Cal WN 979 •• A 1976 Cal 356 
(357). 

(4) Section 5 (ii) stands as an exception to 
Section 4 of the Act. A 1981 SC 1937 (1941). 

(5) The Christians in the State of Pondi¬ 
cherry are governed by the Hindu Custom^ 
ary law and the Hindu Succession Act 
does not apply to the Christians in that St^ 
A 1977 Mad 270 (279) : 90 Mad LW 194 (DB). 

(6) The Hindu Succession Act do not 
fect the position and character of “J® 
H. U. F. or of ingredients of the impartible 
estate which is in existence since before tM 
coming into force of the Act. 1981 Tax LR 
(NOC) 130 : 85 Cal WN 203 (DB). 

rsee also 1977 MPLJ 456 (461). (The Act 
does not affect the law relating to joint 
family or partition except to the exteiu w 
which Ss. 6 and 7 have such effect and the 
previous law continues to operate m 
matters.) •* (1980) 15 Cur TR 300 ( 303 ) (DB) 
(Pat). (A person vested with the prot^rty oi 
an impartible estate cannot be divested ol 
it by passing of this Act and the incidence 
attaching to impartible estate would con¬ 
tinue to be enjoyed by hlm.)l 

[See however 1982 Tax LR 1935 t^( 1981) 
22 Cur Tax Rep (Gui) 233 (DB). (Princ^y 
ruler of Kathiawar State inheriting imparti¬ 
ble estate by primogeniture — It ceas^ w 
be impartible bv virtue of Ss. 4 and 5 (ii) 
of Hindu Succession Act — He is entitled 
to be assessed as H. U. P. in respect of in- 
corp** from oroperty after enforcement ol 
Succession A/^)1 


(7) Provisions of the Act do not apply to 
agricultural land. A 1975 All 125 (126) : 1974 
All LJ 669. 

TBut see A 1974 Orissa 70 (72) : (1973) 1 
Cut WR 746 (DB). (Application of Act to 
agricultural lands is not excluded.)! 

2. Text, rule or interpretation of Hindn laWi 

custom or usage, as part of that law, not 
saved — Clause (1) (a). 

(1) Reading Ss. 4 and 6 together mak« 
clear that the legislative intent is to over¬ 
ride the prevailing Hindu law with regard 
to devolution of the interest of a coparcener 
by survivorehip where the coparcener hai 
died subsequent to the commencement of the 
Act and has left behind a female relative in 
Class I of the Schedule or a male relative 
in that class who claims through a female 
relative. ILR (1970) Cut 1198 (1205) •• ILR 
(1959) Mys 287 (290). 

(2) Clause (1) (a) does not say anything 
about nature of property nor how it shall 
be disposed of. particularly in cases where 
widow has done everything to put herself 
out of benefit of Section 14. A 1959 Madh 
Pra 1 (2) (DB). 

(3) Section 4 means that as regards the 
subjects relating to both estate and intes¬ 
tate succession the matter must be decided 
exclusively with reference to the provlsione 
of the Act 

Thus where on partition between D. hia 
son and grandson. D carried on separate 
business, the assets of business left by,him 
after his death in the hands of his son 
would be governed by Section 8 and the in¬ 
come of biheritance could not be assessed 
as income of Hindu undivided fa mily ol 
the son and the grandson. (1967) 67 ITR 164 
(174) (DB) (All). 

(4) Act does not purport to abolish cus¬ 
tom in the abstract, it only abolished cus¬ 
tom subject to Its own provisions in so far 
as Hindu Law is concerned. This does not 
create any discrimination in the application 
of custom in circumstances exactly slmUar. 
If custom with regard to one aspect of law 
is abolished that does not mean that Its co^ 
tinuance with regard to the other aspecta M 
law is a discrimination that is inconsistent 
with the provisions of Art 14. A 1958 PunJ 
44 (46) (DB). 

(5) Laws in force immediately before som- 
mencement of Act which are inconsironf 
with provisions of the Act stand pro tan«> 
repealed by Section 4. But text, rule or ^ 
teroretation of Hindu law stands suoct^m 
only qua any matter en which prortoU* * 
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ftoetlon 4 — Note Z (contd.) 
made In Act, and Section 14 (1) makes no 
orovislon concerning property not possessed 
by Hindu female. Consequently in respect of 
property not possessed by her, rule of law 
applicable is the one in force at the time 
of commencement of Act. A 1958 Bom 244 
(245) (DB) •• A 1981 Bom 115 ril7) : (1981) 
83 Bom LR 46 •• (1980) 121 ITR 1002 (1007) 
(DB) (AU) •• 1977 MPLJ 570 *• (1975) 77 

Bom LR 441 (444) •• A 1971 Delhi 61 (63. 64). 

[See also 1974 Tax LR 883 (885) (DB) 

(Punj). (Merely on the enforcement of the 
Hindu Succession Act it could not be held 
that customary law had been abrogated and 
all the Jats started being governed by the 
Mitakshara School of Hindu Law and they 
formed H. U. F. with their sons with the 
result that the assessment in their cases had 
to be made under S. 7 read with S. 39 oi 
Estate Duty Act.) (Overruled on another 
point in 1976 Tax LR 569 (Punj).)l 

(6) Effect of Sections 4 (1) and 14 (1) read 
together is that Hindu law regarding Hindu 
widow’s estate will not apply to property 
held and possessed by a Hindu female fr(^ 
date of commencement and that such Hindu 
female shall hold the property thereafter 
not as a limited owner under Hindu law but 
as a full owner. These provisions affect pro¬ 
perty held and possessed by a Hindu female 
at date of commencement of Hindu Succw- 
flon Act and carnot affect any property 
which was held and possessed in the past 
by such female but which she has transfer¬ 
red and thereby ceased to hold and possess 
at date of the commencement of the Act or 
to which succession had opened on her 
death before commencement of the Act. A 


1957 Cal 557 (559) (DB). 

(7) Where coparcener alienated his undi¬ 
vided interest in coparcenery property with¬ 
out consent of other coparceners for valu¬ 
able consideration, the alienation was valid 
and had not been in any way affected by 
S. 4 of the Act. (1975) 1 Mad LJ 245 (247). 

(8) When the last male-holder died and 
the compromise (restricting the right of alie- 
■ation) was effected, the parties were gov¬ 
erned by the Customary Law under which 
a widow had a right of maintenance ^ and 
ttia same was a charge on the husband’s es¬ 
tate. It was only by virtue of S. 4 (1> (a’ 
ttie Customary Law ceased to have effect. 
The widow had. therefore, a pre-existing 
fight in her husband’s property. She was 
therefore in possession of the property in 
lieu of maintenance when the Act came into 
force and as such by virtue of S. 14 (1) she 
had become a full owner. A 1975 Punj 45 
C47, 48) (DB). 

(9) Suit land devolved on widows of land- 
•wner — Parties embracing Hinduism in 
1947 after partition of country — Alienation 
Of suit land by widows in 1964 — Cannot be 
challenged by collateral of their husband as 
Widows had become full owners of suit land 
•fter enforcement of Act. 1980 Rev LR 707 
^unj). 

(10) Rule of Hindu law providing share to 
■Mrther and maintenance and marriage ex- 
•OMM of daughter at the time of partition 
•roong coparceners must be treated as ab- 
tOf ted In view of Section 4 — Now mother 


and daughters are entitled to succeed to 
share on death of husband and father. A 
1964 Bom 263 (264) ; 66 Bom LR 351 (DB). 

[But see A 1971 Delhi 61 (63. 64) •• 1971 
Raj LW 481.1 

(11) Coparcenary property — Death of co¬ 
parcener after commencement of Act — 
Widow’s suit for partition is maintainable 
— Section 8 of Mysore Hindu Law Women's 
Rights’ Act, 1933 is no bar in view of Ss. 6 
and 14 of the Act. A 1976 Kant 30 (31) : 
(1975) 2 Kant L 261 (DB). 

(12) On the coming into force of Act. two 
or more female heirs taking property joint¬ 
ly with rights of survivorship become full 
owners, their .joint tenancy becomes convert¬ 
ed into a tenancy in common in equal shares 
to conform to the full rights of ownership 
and to the rules of succession contained in 
Sections 15 and 16. 

The rule of survivorship among co-widows 
though not expressly provided against, can¬ 
not operate as it is incompatible with the 
absolute heritable estate conferred by the 
Act. Survivorship among co-widows comes 
in as an incident of the limited ownership 
of the Hindu widow. (1970) 1 Mad LJ 437. 

(13) In absence of any provision made 
in Act for devolution of property of last 
male holder on termination of widow’s 
estate, law in force immediately before com¬ 
mencement of Act should apply. A 1966 Mys 
189 (193). 

(14) On death of limited owner after corn- 
mencement of Act. line of succession will 
be according to custom, if any. or by rule 
of succession as prevalent at time of death 
of last male holder. A 1967 Pat 138 (140) : 
1966 BLJR 846 (DB), 

(15) Punjab agricultural custom is no 
longer in force in matter of succession. A 
1960 Puni 145 (146) : ILR (1959) Punj 2253 
(DB) •• 1976 Tax LR 569 : 1976 Hindu LR 
109 (FB), 

(16) Restrictions on power of male pro¬ 
prietor governed by customary law of 
Punjab in respect of ancestral immovable 
property have not been abrogated. A 1961 
Puni 489 (493. 494) : 03 Pun LR 537 (DB). 

(17) Act abrogates customary law in 
matter of succession to Hindu — Act is not 
retrospective. A 1961 Puni 510 ’(511. 512) : 
63 Pun LR 391 (DB) •• A 1961 Punj 45 (46) 
(DB>. 

(18) Section 9 of Punjab Act 2 of 1936 is 
applicable only when succession is governed 
by any rule of custom and hence same is 
not appl’cable after coming into force of 
Hindu Succession Act. A 1964 Puni 275 
(276) ; 1964 Cur LJ 174. 

(19) Custom in community disentitling 
daughter to succeed to father’s property has 
no force after coming Into force of Hindu 
Succession Act. 1963 Raj LW 649. 

[See A 1979 SC 1314 (1319). (Baridar of a 
(jeity — Right to share offering — Heritable 
property — Daughter of Baridar is entitled 
to succeed in supersession of all the customs 
to the contrary in view of S. 4 (1).)1 

[See also A 1973 J and K 7 (10) : 1972 

Kash U 90 (FB), (A custom excluding the 
heirs of a baridar who belonged to sub-castes 
other than those mentioned in the waiib-ul- 
arz from receiving a share in the offering 
in the suit temple was held, had not been 


782 (S 4 N 3-4] 


[The] Hindu Succession Act, 1958 


Section 4 — Note 2 (contd.) 
established. Even assuming such a custom 
existed it stood obliterated by Section 4 
of the Act.)! 

(20) Section 4 (2) saving the provision of 
any law relating to certain matters cannot 
be related to Section 4 (1) (a) or to save 
law referred to in that clause. It has re¬ 
ference to Section 4 (1) (b) only and con¬ 
templates saving of statutory law in some 
matters. A 1968 Raj 139 (142) : 1968 Raj LW 
193. 

(21) Pious obligation of son to discharge 
debt is not abrogated by Act. A 1962 Guj 68 
(72) : (1962) 3 Guj LR 418 (DB). 

3. Law inconsistent with provisions of 

this Act, not saved — Clause (1) (b). 

(1) The Hindu Widows’ Remarriage Act of 
1856 is repealed by Section 4 (1) oidy to the 
extent of repugnancy with the latter Act. 
A 1958 Bom 244 (246) : ILR (1959) Bom 909 
(DB). 

(2) Full ownership conferred on Hindu 
female by Section 14 not defeated by sub¬ 
sequent adoption by her. A 1970 SC 1730 
(1732) : 1970 SCO 345. (A 1964 Mad 320, Re¬ 
versed; A 1960 Bom 463, Approved.) 

[See however A 1978 Cal 525 (528) : 82 
Cal WN 880. (The provisions of this Act are 
not in conflict with Hindu Widows’ Re¬ 
marriage Act (1856) within the meaning of 
S. 4 (1) (b).)! 

(3) In view of Ss. 4 and 14 the embargo 
put on the alienation of occupancy rights 
on the widow under S. 59 Punjab Ten¬ 
ancy Act does not exist as after the com¬ 
ing into force of the Hindu Succession Act 
and by reason of S. 14 (1), the widow hold¬ 
ing the occupancy rights for her lifetime be¬ 
comes the absolute owner of those rights 
and hence a gift of those rights by her in 
1957 would be valid, A 1972 Punj 406 (407)3 
74 Pun LR 570. 

M) Section 4 does not override right ac- 
qiiirc'd by widow under Section 3 (3) of 
Act 18 of 1937 in respect of dwelling houses, 
which she inherits from her husband under 
Section 3 (1) of that Act. A 1963 Cal 22 (25). 

fSee however A 1981 Andh Pra 84 (87) 3 
(1980) 1 Andh LT 430. (Hindu dying Inte¬ 
state — Claim for partition of family dwel¬ 
ling house by widow — Barr^ by S. 23 — 
S. 3 (3) of Hindu Women's Rights to Pro¬ 
perty Act conferring right to claim partition 
is inconsistent with S. 23 and hence stands 
repealed by virtue of S. 4 (1) (b) of tl^ 
Act.) •• A 1972 All 179 (180) : 1971 AU WR 
(HC) 889 (DB).l 

(5) Section 3 (3) of Jaipur Hindu Womens’ 
Rights to Property Act (1947) is inconsistei^ 
with Section 23 of Hindu Succession Art 
(1956) — Hence it ceases to have effect. A 
1974 Raj 197 (200) : 1974 Raj LW 77. 

(6) Section 2 of Hindu Widows’ Remar¬ 
riage Act is inconsistent with Section 14, 
Hindu Succession Act, 1956 and to that ex¬ 
tent invalid by virtue of S. 4 (1) (b) of the 
latter Act. A 1973 Pat 170 c 1973 BLJR 102 
(DB). 

(7) Under the Hindu Succession Act there 

no restriction on women to inherit any 

pr>perty including Brahmottar grant while 
’mder the General Principle No. 4 (a) of 


CL 8 of the Mayurbhanj Lakhraj Control 
Order (1937) women cannot inherit or suo- 
c^d to any Brahmottar grant The provi¬ 
sion in the Control Order debarring women 
to inherit Brahmottar grant is inconsistent 
with s. 4 ( 1 ) (b) of the Hindu Succession 
Act and had ceased to have effect. A 1974 
Orissa 135 (140, 141) : ILR (1974) Cut 1 (FB) 
•* (1971) 1 Cut WR 605 (DB). (Overruled on 
another point in A 1974 Orissa 135 (FB).) 

(8) Section cannot be invoked u Tiit*. 9 .s it is 
shown that claimant gets a right imder pro¬ 
vision of the Act . A 1960 Mys 79 (80) : 37 
Mys LJ 735. 

(9) .Until partition the widow Is a mem¬ 
ber of the joint family having an Interest 
in the joint family property created by Sec¬ 
tion 3 (2) of the Hindu Women’s Rights to 
Property Act, 1937 in lieu of her pre-ejdst- 
ing right of maintenance. The manager of 
the Hindu joint family is therefore com¬ 
petent to represent her in transaction en¬ 
tered into on behalf of the joint family end 
bind her interest in the joint family pro¬ 
perty in the same way as he can bind the 
interests of the coparceners therein. ILR 
(1970) 1 Ker 326 : 1970 Ker LJ 493. 

(10) Madras 'Aliyasanthana Act, 1949, is 
not repealed by Act of 1956 — It is only 
further amended. A 1962 Mys 72 (76) : 46 
Mys LJ 1 (FB). 

(11) Devolution of property allotted to 
nissanthathi kavaru having only a life in¬ 
terest — Mode prescribed by S. 36 (5) of 
Madras Aliasanthana Art must give way to 
provisions of S. 8 of Hindu Succession Act 
A 1980 SC 198 (203). 

(12) Section 4 (2) saving the provision of 
any law relating to certain matters cannot 
be related to Section . 4 (1) (a) or to save 
law referred to in that clause. It has refer¬ 
ence to Sectton 4 (1) (b) only and contem¬ 
plates saving of statutory law in some 
matters. A 1968 Raj 139 (142) : 1968 BaJ 
LW 193. 

(13) There is inconsistency between Act 
of 1856 and that of 1956 on account of 
widow being treated as a fresh stock of 
descent In one case and not so in other. 
Section 2 of Act of 1856 cannot, therefore, 
apply to a widow who has become full 
owner under provisloiis o® Act of 1956. A 
1968 Raj 139 (144) I 1968 Raj LW 193. (A 
1959 Bombay 78, Dlssentad from.) 

4. Concept of reversioners. If nffestsd. 

(1) The conception of reversioner re¬ 
mains In respect of properties in which the 
widow does not get the right of a full 
owner by virtue of the provisions of Sec¬ 
tion 14 of the Act. A 1958 Orissa 75 (77) t 
ILR (1957) Cut 700 (DB). 

rSce also (1974-75) 79 Cal WN 387 : 1975 
Hindu LR 207 (DB). (Though S. 4 has an 
overriding effect over the laws, customs, 
usages, it is controlled by other provisioitf 
of the Act liierefore, in ^ew of S. 14. i* 
a female Hindu has already sold her pp>- 
perty and has no longer been in posse»on 
thereof before the commencement of this 
Act there ^ no question of holdlM that 
property by her as full owr.er there<^ 
Necessarily, the law then existing 
vail and reversioners would retain the nga 
of attacking the validity of transfer oi 
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Section 4 — Note 4 (contd.) 

widow’s estate on ground of absence of legal 

necessity.)! 

(2) Widow succeeding to her husband's 
estate as full owner — Subsequent remar¬ 
riage by her — Widow cannot be divest¬ 
ed of her ownership to the estate of her 
husband by virtue of S. 5 of Hindu Widows* 
Remarriage Act read with S. 4 of Hindu 
Succession Act. 1977 Cur LJ (Civ) 288 (293) 

A 1972 Gauhati 107 (119) (DB) *• (1970) 

1 An LT 75 (79. 80). 

[See also A 1973 Puni 362 (363 to 365) : 
1973 Rev LR 290. (Death of Hindu intestate 
leaving behind his widow and mother, 
after Act came into force — Widow and 
mother each was entitled to half share — 
Custom does not apply — Right to suc¬ 
ceed not affected by remarriage of mother 
before son’s death.)! 

(3) A Hindu widow who becomes under 
S. 14 of Hindu Succession Act (1956) full 
owner of the property she inherited with 
limited interest from her husband prior^ to 
coming into force of the Act is entitled 
under S. 30 of Act (1956). to dispose of that 
property by Will in accordance with the 
provisions of the Indian Succession Act, 
(1925) the overriding effect secured to the 
aforesaid provisions of law through S. 4 or 
Act. (1956) should not be lost sight of 
while interpreting the provisions of Act 
(1956) or anything done thereundf'r. A 1979 
NOC 41 : (1978) 1 An LT 407 <DB). 

(4) Reversioner can maintain suit for 
declaration that alienation made by Hindu 
female limited owner before coming into 
force of Art was without legal neces¬ 
sity and was not binding upon rever¬ 
sioners. A 1966 SC 216 (218). (A 1958 Pat 
319 and A 1958 All 304. Overruled.) *• A 
1964 All 308 (309, 310) : 1964 All WR (HC) 
19 (DB) •• A 1962 Orissa 190 (191) : 28 Cut 
LT 423 *• A 1960 Punj (538) ; 62 Pnn 
LR 537 (FB) •• A 1958 MP 160 i 1958 MPLJ 
244 (FB). (A 1957 MP 38; A 1957 MP 211 
tmplledly Ovemilcd.) •• A 1958 Pat 581 
(585) : 1958 BLJR 545 (FB). (A 1957 Pat 480 
and A 1957 Pat 674 and A 1858 Pat 319. 
Overruled.) 

(5) Under customary law in force in 
Punjab declaratory decree obtained by re- 
verslonery heir in action to set aside aliena¬ 
tion of ancestral property enured in favour 
of all persons who ultimately took estate on 
death of alienor. Decree did not make alie¬ 
nation nullity, it removed obstacle to right 
of reversioner entitled to succeed when suc- 
cessioB opened and restored property 
alienated to estate of alienor. A 1969 §0 
4144 ni46). 

rSee also A 1973 Him Pra 4 ; (1972) 2 Sim 
U 342 (DB). (A declaratory decree obtain¬ 
ed by reversioners challenging the aliena¬ 
tion by a Collateral of the ancestral pro¬ 
perty enures for the benefit of the entire 
reversionary bc^y and the nearest heir to 
the alienor on the date of his death who is 
entltied to succeed will get the benefit of 
that decree.)! 

(8) Suit for possession of property on 
SrouBd that the sale whereunder property 
^vaa transferr^ to defendant having been 


declared to be void and vendor having 
died and plaintiff being heir under the 
Act was entitled to possession — Maintain¬ 
ability — It could not be contended that 
the plaintiff being a female and so not a 
reversioner under customary law had no 
locus standi to file suit — Suit maintain¬ 
able. 1980 Land LR 262 (263) (Punj). 

(7) Alienation of ancestral land without 
necessity by Hindu Jat in 1916 — Decree 
obtained by competent reversioner in 1920 
declaring alienation ineffective against his 
reversionary interest — Death of alienor 
after Hindu Succession Act — Held, Act 
did not retrospectively enlarge power of 
holder of ancestral land and did not nullify 
decree obtained before Act. A 1969 SC 1144 
(1146). 

(8) 'Dying intestate’ — Last male holder 
of certain property gifting it to his 
daughters — Prevalent custom preventing 
daughters from inheriting ancestral property 
has to be supereeded by provisions of the 
Act — And heirs of the collateral in pre¬ 
ference to the daughters cannot succeed to 
the property. A 1980 SC 558 (559) : 1980 UJ 
(SC) 96 (2). 

5. Law providing for devolution of 
tenancy rights — Clause (2). 

(1) Parliament has omitted phrase 'save 
as regards a.§ricultural land’ from item 
No. 5 of the Concurrent List in Schedule VII 
of Constitution of India in order to have 
a uniform personal law for Hindus through¬ 
out India, and accordingly, it necessitated 
enlargement of entry No. 5, In view of this 
change in law. Hindu Succession Act will 
apply to Agricultural lands also. A 1957 
Orissa 1 (5) (DB). 

(2) Delhi Land Reforms Act (8 of 1954) is 
not law providing for devolution of tenancy 
rights. A 1964 Punj 272 (274). 

[See 1973 Rajdhani LR 279 (Delhi). (Suc¬ 
cession governing Bhumidar under S. 50 
Delhi Land Reforms Act. 1954 is not govern¬ 
ed by Hindu Succession Act by virtue of 
S. 4 (2) thereof.)! 

(3) Section 4 (2) does not apply to land 
tenures created under U.P. Zamindarl 
Abolition and Land Reforms Act. A 1970 All 
238 (240) : 1969 All LJ 253. 

fSce 1980 All LJ 1124 (1126). (Devolution 
of tenancy rights in respect of Bhumidhari 
holding under S. 171 of U. P. Zamindari 
Abolition and Land Reforms Act (1951) — 

Is not affected by the provisions of Hindu 
Succession Act). 

(4) Estate succession being a mode of 
devolution it is within the purview of 
S. 4 (2) of Hindu Succession Act. S. 169 (2) 
of U. P. Zamindari Abolition and Land Re¬ 
forms Act dealing with testate succession 
makes a female Bhumidhar therein Incom¬ 
petent to bequeath a holding by will. In 
view of S. 4 (2) which ie a provision which 
overrides all other provisions of the Hindu 
Succession Act, neither S. 14 nor S. 30 can 
be relied upon to sustain the will executed 
by a female Bhumidhar. A 1975 All 410 
(411) : 1975 All WC 353. 

(5) What S. 4 (2) lays down 1b that the 
Act shall not govern devolution of tenancy 
rights in respect of agricultural holding, but 
the legislature can always lay down that 
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CHAPTER n 

INTESTATE SUCCESSION 

General 

5. Act not to apply to certain properties.— This Act shall not apply to— 

( 1 ) any property succession to which is regulated by the Indian Succession 
Act, 1925, by reason of the provisions contained in section 21 of the 
Special Marriage Act, 1954; 


Section 4 — Note 5 (contd.) 
the devolution of tenancy rights shall be 
dependant upon personal law i. e. Hindu 
Succession Act. The legislature can also lav 
down that in certain circumstances there 
would be one kind of succession and in dif¬ 
ferent circumstances the holding shall de¬ 
volve on different persons. 1968 All WR 
(HC) 655. 

(6) Section 4 (2) of the Hindu Succession 
Act has to be so read not as providing an 
exception to the general application of the 
Hindu Succession Act but as enforcing the 
position that the Act could not at all have 
legislated the subject of “agricultural 
holdings”. If that is so, the result would 
be that devolution to such holdings would 
be governed by the local laws. Wherever 
as in the State of Maharashtra local laws 
exist the net result is that the devolution 
to agricultural lands is in accordance with 
such local laws. Therefore, there is only 
a subtle distinction in interpreting sub-s. (2) 
of Section 4. From the practical aspect 
when the local laws exist, there will be no 
difference. A 1977 Bom 436 : 1977 Mah LJ 
463. 

(7) While S. 151 of M. P. Act provides 
that the holdings of tenure-holders are 
heritable as per their personal law. there 
are no words in it to mean the personal 
law on a particular date. The personal law 
contemplated by the Section only means 
the law as applicable to tenure-holder when 
succession opens. Consequently, question of 
S. 4 (2) of the Hindu Succession Act saving 
the rights of survivors does not arise In 
such a case. A 1966 Bom 64 (68. 69) : 67 
Bom LR 612 (DB). (A 1959 Bom 78. Over¬ 
ruled.) •• A 1968 Madh Pra 247 : 1968 MPLJ 
672. (Overruled on another point in A 1974 
MP 141 (FB). 

(8) Section 4 (2) saving the provision of 
any law relating to certain matters cannot 
be related to S. 4 (1) (a) or to save the law 
referred in that clause. It has reference to 
S. 4 ( 1 ) (b) only and contemplates saving of 
statutory law in some matters. Legislature 
by introducing S. 4 (2) merely intended to 
save special State legislations providing for 
the objects mentioned in the sub-section and 
not Sastric Hindu Law for matters provid¬ 
ed in sub-section. The view that even in 
absence of specific ^atutory law provid¬ 
ing for matters referred to in S. 4 (2) old 
Hindu law of succession recognising limit¬ 
ed estate and Institution of reversioners 
stands saved in connection with above 
matters cannot be justified as it tends to 
frustrate objects of promulgation of Act and 
Is inconsistent with general scheme of Act. 
A 1968 Raj 139 (142): 1988 Raj LW IW. (A 
1959 Bom 78, Diisented from.| 


(9) In order to attract provisions of Sec¬ 
tion 4 (2) the legislation miist provide for 
devolution of tenancy. M. P. I^d Revenue 
Code (1959) was not a tenancy legislation. 
Consequently the exception made in S. 4 (2) 
cannot apply to It. 1971 Jab LJ 151 (153). 

(10) Section 164 of M, P. Land Revenue 
Code (1959) as it stood before its amend¬ 
ment in the year 1961 was a valid proW- 
sion. It was not ultra vires in view of S. 4 
of the Hindu Succession Act. The Parlia¬ 
ment while using the phrase 'devolution of 
tenancy rights’ in S. 4 (2) of the Hindu 
Succession Act, 1956 meant to use it in the 
broadest possible sense so as to include all 
rights of devolution in relation to agricultu¬ 
ral lands not only confined to tenancy 
rights but also to tenure-holder’s rights. 
However, the actual effect of this would be 
that where a tenancy or a land tenure 
legislation makes a special provision lor 
devolution of rights to lands, that provi¬ 
sion will prevail and in that event S. 4 (2) 
of the Hindu Succession Act. 1956 will make 
the provisions of the' Hindu Succession Act 
1956, inapplicable to such devolutions pro¬ 
vided by the tenancy or the land tenure 
legislations. But, If the land tenure legis¬ 
lation itself makes the personal law of the 
parties applicable, in that event certainly 
the Hindu Succession Act 1956, or any other 
personal law will be applicable. A 1974 
Madh Pra 141 (149, 152) : 1974 MPLJ 25» 
(FB). (A 1968 Madh Pra 247, Overruled.) 

Section 5 

(1) The section does not Injunct Hindu 
parent married under Special Marriage 
Act, 1954, from treating his legitimate son 
as undivided member of Hindu Joint 
Family. What S. 5 means is only that the 
right of such son to succeed to the estate 
of his father, on intestacy, have to be 
governed by the provisions of the Special 
Marriage Act (1954). A 1970 Mad 249 (254)] 
1970 (2) Mad LJ 334 (DB). 

(2) The section exempts only that estate 
which descends to a single heir by the 
terms of any covenant or agreement enter¬ 
ed into by the Ruler of any Indian State 
with the Goyemment of India or by any 
enactment passed before the commence¬ 
ment of the Act and if the terms of the 
relevant covenant or the agreement do not 
prescribe devolution of a particular estate 
to a single heir the benefit of exception is 
not available. 1982 Tax LR 1935 ; (1981) M 
Cur Tax Rep (Guj) 233. 

(3) Section 5 (li) is an exception to S. 4 
— Custom as to rule of primogeniture which 
was kept alive by Bengal Regulation 10 « 
1800 is not covered by S. 5 (li). A 1981 nu 
19S7 a941). 
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(li) any estate which descends to a single heir by the terms of any cove¬ 
nant or agreement entered into by the Ruler of any Indian State with 
the Government of India or by the terms of any enactment passed be¬ 
fore the commencement of this Act; 

(iii) the Valiamma Thampuran Kovilagam Estate and the Palace Fund 
administered by the Palace Administration Board by reason of the 
powers conferred by Proclamation (9 of 1124) dated 29th June, 1949, 
promulgated by the Maharaja of Cochin.^ 

OBJECTS AND REASONS 


'"The Joint Committee is of opinion that 
this Bill will not be complete unless it pro- 
vided for a share to the daughter in Mitak- 
shara coparcenary properties and also r^u- 
lated inteatata succession to the properties 
governed by mfirumakkottayam, aliyasan-* 
tana and nambudri laws. Therefore, the ex¬ 
ceptions in sub-clauses (i) and (lii) have 
baen omitted. The Joint Committee is fur- 

[a] Kerala State has pa.ssed an Act for 
Fund. It Is Kerala Act 16 of 1961. 


ther of opinion that the exception in sub- 
clau.'ie (iv) should be limited to the im¬ 
partible estates of Rulers of Indian States 
succession to which is regulated by special 
covenants or agreements and to estates suc¬ 
cession to which Is regulated by any existing 
enactments. Clause 5 has been amended ac¬ 
cordingly.”—J.e.R. 

:he partition of this estate and the Palace 

Section 10 of this Act is as under: 


^ **10 Amendment of the Hindu Succession Act, 19S6.— Clause (lii) of section 5 

of the Hindu Succession Act. 1956 (Central Act 30 of 1956\ shall be omitted with 
effect on and from the date of execution of the partition deed under section 6.” 


e. Devolution of interest in coparcenary property.— When a male Hindu 
dies after the commencement of this Act. having at the time of his death an 
interest in a Mitakshara coparcenary property, his interest in the property 
shall devolve by survivorship upon the surviving members of the coparcenaiy 
and not in accordance with this Act: 


Section 5 (contd.) 

( 4 ) The Right of a Hindu to share in the 
offerings made at a religious place being 
real property and not being expressly ex¬ 
cluded from the operation of the Act can¬ 
not but be governed by the provisions of 
the Act. A 1973 J & K 7 (10) ; 1972 Kash LJ 
90 <FB). 

(5) The section has no application to the 
private properties of the former Ruler of 
Seraikella State. The word "estate” in the 
section must be confined to properties other 
than private properties of the Ruler. 1981 
BBCJ 155 (160) (Pat). 

(6) The Act does not apply to properties 
in former Kolhapur State. A 1978 Bom 
64 (70) : 80 Bom LR 27 (DB). 

SECTION 6 — SYNOPSIS 

1. Scope and Applicability. 

2. Devolution of coparcenary Interest. 

8. Notional partition ^ No disruption of 
coparcenary. 

4. Proviso. 

5. Miscellaneous. 

1. Scope and Applicability. 

11) Deceased Hindu leaving no coparcener 
but only female heirs — No coparcenary — 
Succession to property — S. 8 and not S. 6 
applicable — Separated son of deceased can 
^Im share. A 1972 Andh Pra 258 (259, 260): 
<1972) 1 An LT 147. 


(2) Section 6 relates to devolution of 
Interest in a coparcenary property. While 
the principle of survivorship was continued 
bv main S. 6 a new and redical change has 
been h'-'light about under the proviso 
thereto. What all Explanation 2 to S. 6 does, 
Is to declare that a coparcener who has 
already been separated, cannot claim any 
share in a case to which the proviso ap¬ 
plies. Subject to certain exceptions, the 
property in the hands of a sole surviving 
coparcener, or a coparcener who has 
separated himself from coparcenary allow¬ 
ing the other coparceners to continue the 
status of coparcenary as a separate pro¬ 
perly, after his death will devolve, not In 
accordance with S. 6 but in accordance 
with S. 8. 

Thus where S died leaving behind him, 
step-mother and divided step-brother, 
Held that S on partition held the property 
as an absolute owner and at the time of 
his death as there was no coparcener in his 
family who could get the property not 
S. 6 but S. 8 applies. ILR (1974) Andh Pra 
497 (DB). 

(3) Section 8 Is wider than S. 6 — S. 8 
applies to cases covered under S. 6 and not 
vice versa — To determine the meaning of 
the expression "a male Hindu dying 
Intestate” occurring In S. 8. S. 6 Is not to 
be tacked on. (1974) 2 Mad LJ 19 (20) a 1075 
Hindu LR 90. 
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Provided that, if the deceased had left him surviving a female relative 
specified in class I of the Schedule or a male relative specified in that class 
t\'ho claims through such female relative, the interest of the deceased in the 
Mitakshara coparcenary property shall devolve by testamentary or intestate 
succession, as the case may be, under this Act and not by survivorship. 

Explanation 1.— For the purposes of this section, the interest of a Hindu 
Mitakshara coparcener shall be deemed to be the share in the property that 
<vould have been allotted to him if a partition of the property had taken place 
immediately before his death, irrespective of whether he was entitled to claim 
partition or not. 


Section 6 — Note 1 (contd.) 

(4) For applicability of S. 6, it is neces¬ 
sary that the deceased should have held an 
interest in a Mitakashara coparcenary pro¬ 
perty and there should be surviving mem¬ 
ber or members of the coparcenary to take 
the deceased’s interest by survivorship. 
1978 MPLJ 485 : 1978 Hindu LR 505. 

(5) Mitakshara coparcenary property of 
father and son — Death of father after Act 
lenvine behind son. widow and daughters — 
Devolution of father’s interest on his heirs 
— They take as tenants-in-common and 
not as ioint tenants — Sale of small area 
of undivided land by son as Karta — The 
undivided interest or share of the deceased 
coparcener in a case of this nature has to 
be ascertained on the footing of a notional 
partition immediately before the '^ealh of 
the deceased coparcener. A 1979 Oriftsa 60 
(62) : 46 Cut LT LT 227. 

(6) Among Hindus in Pondicherry the 
original rule of survivorship is abolished 
since long in respect of a joint family con¬ 
sisting of father and his sons and the 
family having an ancestral coparcenary 
property. In such cases the father holds the 
ancestral property as his absolute property 
and on his death leaving behind sons and 
daughters succession to the property is 
governed by S. 8 of the Hindu Succession 
Act and not by Proviso to S. 6 of the Act 
which applies only where a male Hindu 
dies leaving behind coparcenary property 
and the sons and daughters take the pro¬ 
perty in equal share under S. 10 of the Act 
(1980) 2 Mad LJ 350 : 1981 Hindu LR 381. 

(7) Separated father — Son getting pro¬ 

perty of father through will — Such pro¬ 
perty would be son’s separate property — 
In such a case the provisions of Ss. 6 and 
8 would not be applicable. 1981 Tax LR 1550 
(1555) : (1981) 63 (3) Taxation 54 (DB) 

(Cal). 

(8) Section 6 deals with devolution of 
coparcenary interest in the case of a male 
Hindu dying after the Act undivided in a 
Mitakshara coparcenary. It does not deal 
with the devolution by inheritance of the 
separate property of a Hindu male, which 
is governed by S. 8 etc. A 1982 Kant 67 
(70. 72) : (1981) 1 Kant LJ 162. 

(9) Property consisting of share allotted 
to the deceased on partition of bigger 
H U. F. — Deceased survived only by 
female heirs — Entire property would be 
liable to estate duty — Devolution of s’lrh 
property would be governed by S. 8 and 
not bv S. 6 of Hindu Succession Act. 1980 
Tnx LR 1328 : (1980) 18 Cur Tax Rep 269 
(DB) (AU). 


(10) Section 6 read with S. 30 confers 
upon a coparcener in a Mitakshara Family 
or his heirs, as the case may be, two rights: 
(1) coparcener’s undivided Interest as 
quantified by S. 6 would go by intestate 
succession to his personal heirs under the 
said Act and (21 that interest could be dis¬ 
posed of by the coparceners by means of 
testamentary disposition under S. 30 (1). 
Provisions of S. 6 and S. 30 are comple¬ 
mentary to each other. ILR (1974) Guj 990 
(998). 

(11) The illatom son-in-law does not ac¬ 
quire any rights in the properties of his 
father-in-law during his lifetime; he is not 
a coparcener with his father-in-law and has 
no power to prohibit or interdict the father- 
in-law from alienating his pro¬ 
perties by will or by deed inter 
vivos. The right which the illatom son-in- 
law acquires is a mere spes successionls 
and is not a heritable or transferable 
right. Therefore by mere affiliation as an 
illatom son-in-law he acquires no present 
right in his father-in-law’s properties. 
Illatom adoption only confers the status of 
an illatom son-in-law on the adoptee which 
only enables him to live in the house of 
the adopter. (1978) 2 APLJ 60 (71). 

(12) Section 6 cannot aijply to property 
held by person as sole surviving coparceny 
or to separate property obtained at part^ 
tion in family when that person has left 
no undivided sons of his own. A 1963 Mad 
255 (260) : (1963) 1 Mad LJ 254 (DB). 

(13) Use of word "after” in S. 6 makes 
it specific that section cannot be retrospec¬ 
tive at all. A 1966 Mys 189 (193). 

(14) Ancestral property in the hands of 
the father in Pondicherry Territories — 
Sons have no right by birth — Father was 
neither a limited owner nor S. 6 of Hindu 
Succession Act applied. A 1982 Mad 372 
(373, 374) : (1982) 1 Mad LJ 143. 

2. Devolution of coparcenary Interest. 

(1) Distribution of property among heirs 
— Hindu undivided family consisting of 
D, his two wives T and A, a son and three 
daughters — D dying in 1957 — Wife T 
dying in December, 1958 — Held that T 
had a one fortieth interest and no more 
in the Hindu imdivided family property at 
the time of her death. A 1972 All 179 : 1971 . 
All WR (HC) 889 (DB). 

(2) On the death of a coparcener, if he 
is survived by female or male relative as 
is specified in the proviso to S. 6, by 
operation of the Explanation I to that pro- 
viM, a notional partition is deemed to have 
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Explanation 2.— Nothing contained in the proviso to this section shall be 
construed as enabling a person who has separated himself from the coparce¬ 
nary before the death of the deceased or any of his heirs to claim on in¬ 
testacy a share in the interest referred to therein. 

OBJECTS AND REASONS 


“This clause, which is new, is consequen¬ 
tial upon the omission of clause 5 (i). [Clause 
5 (i) in the original Bill was as follows: 
*'6. This Act shall not apply to (i) any joint 
family property or any interest therein 
which devolves by survivorship on the sur¬ 
viving members of a coparcenary in accord¬ 
ance with the law for the time being in 
force relating to devolution of property by 


Section 6 — Note 2 (contd.) 
been effected immediately before the death 
of such coparcener, by which the share of 
the deceased is separated. The share so 
separated thus devolves by virtue of the 
proviso, on the personal heirs of the de¬ 
ceased instead of vesting in the other 
coparceners by survivorship. A 1973 Madh 
Pra 169 <171) : 1973 MPLJ 7. 

(3) A son who is divided from family is 
not entitled to claim share in property of 
father on his death if there were son or 
sons living with him at time of his death. 
But this principle applies only when the 
coparcener goes out of family on account 
of his voluntary act and does not apply 
when by operation of law certain persons 
become entitled to share of joint family pro¬ 
perty of deceased coparcener. A 1973 Mys 
113 (117) : (1972) 2 Mys LJ 374 (DB). 

(4) Death of coparcener leaving behind 
widow and son — Widow entitled to claim 
share in joint-family property in her own 
right and also as heir of deceased husband. 
A 1974 Guj 23 (28, 30) : 14 Gu1 LR 328. (A 
1964 Bom 263, Dissented from). 

(5) The effect of Explanation I to S. 6 is 
to carve out the interest of a coparcener 
dying after the Act, from the .joint family 
property; and from the moment of his 
death, his interest ceases to be coparcenery 
property and therefore outside the powers 
and jurisdiction of the Kartha. The inten¬ 
tion of the fiction created by the Explana¬ 
tion I that a notional partition must be 
deemed to have taken place immediately 
before the death of the coparcener is to 
crystalise the interest of the coparcener. 
Therefore the heirs nf the deceased co¬ 
parcener will be entitled to an account of 
the proceeds of the sale of family property 
sold after his death by the manager. A 1975 
Mad 51 (55, 59) : 1975 Hindu LR 159 (DB). 

(6) Mitakshara coparcenary property — 

One of coparceners dying leaving his two 
brothers, his wife and unmarried daughters 
— Partition claimed by wife and daughter 
•— Daughter Is entitled to share as a male 
heir — Maintenance and marriage expenses 
of daughter need not be set apart before 
partiltion Subsequent enactments viz. 

Hindu Adoptions and Maintenance Act and 
Hindu Minority and Guardianship Act can 
be referred to In construing Succession Act, 
(1970) 77 Bom LR 441 : 1975 Hindu LR 322 
(DB>. 


survivorship among Hindus.’’] It makes it 
clear that this Act does not in any way 
interfere with the special rights of thore 
who are members of a Mitakshara coparce¬ 
nary except to the extent that it .seeks tn 
ensure to a female heir, if any, who would 
be entitled to succeed under the provi.sions 
of this Act, to a rightful share in the pro¬ 
perty of such a coparcenary.J.C.R. 


(7) Joint Hindu family — Death of co¬ 
parcener leaving behind one daughter and 
two sons — Determination of their shares 
in the property — Explanation I to proviso 
is relevant. 1978 All LJ 557 : 1978 Hindu LR 
380. 

(8) The widow’s share in coparcenary pro¬ 
perty must be ascertained by adding the 
share to which she is entitled at a notional 
partition during her husband’s lifetime and 
the share which she would get in her 
husband’s interest upon his death. A 1978 
SC 1239 : (1978) 2 SCj 525. 

19) The petition by legal fiction brought 
about by Explanat on 1 to S. 6 is no doubt 
only for the purpose of the section but that 
only means that it is limited to the extent 
of separating the share of the deceased co¬ 
parcener which is inherited by his heirs — 
“The coparcenary property would still con¬ 
tinue. but it will not include the share of 
the deceased coparcener inherited by his 
heirs — Similarily the coparcenary will 
also continue, but it will not include the 
heirs of the deceased coparcener. 1979 Jab 
LJ 453 (455) : 1979 MPLJ 587. 

(10) Coparcenary property — Determina¬ 

tion of — Relevant date is date of acquisi¬ 
tion of said property. Where the entire 
family consisting of the grand-father of the 
appellant and grand-father’s sons (father 
and uncle) of the appellant at the time 
of the death was mohamedan and the sons 
of the grandfather of the appellant were 
converted as Hindus only after the parti¬ 
tion between them of the inherited property 
from the appellant’s grandfather, the pro¬ 
perty in the hands of the father of the ap¬ 
pellant would not be ancestral property 
under the principles of Hindu Law but 
would be absolute property of the father of 
the appellant. A 1981 All 126 (127, 128) : 

1980 All CJ 598. 

(11) Devolution of interest in coparcenary 
property — Joint family property — Father 
dying intestate leaving behind daughter 
and undivided adopted son — Interest 
devolves by intestate succession, not by 
survivorship — Interest to be worked out 
under Explanation I on basis of notional 
partition. (1981) 1 Kant LJ 433. ({1965> 1 Mys 
LJ 625 and (1967) 2 Mys LJ 624 Held no 
longer good Uw In view of 1969 (2) Mye LJ 
348.) 

(12) It is not correct to say that In view 
of Explanation 2 to S. 6 Proviso, because 
the deceased had separated from his sons, 
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the sons or their heirs cannot claim a 
share in his property and that his widow 
shall be his sole successor. Under Explana¬ 
tion II the undivided person excludes the 
divided one from succession. A 1982 Pat 44 
( 45 . 46 ) : 1982 BLJR 61 (DB). 

( 13 ) Co-widow’s interest in coparcenary 
property — Deceased having two widows, 
four sons and a daughter — Co-widow 
claiming partition and possession of her 
share — Held that she was entitled to 1/12 
share and right of residence in family 
house. ( 1969 ) 2 Mys LJ 348; A 1973 Mys 
113 , held no longer good law in view of A 
1978 SC 1239 . A 1982 Kant 126 (127): ILR 
( 1981 ) 2 Kant 1360 . 

( 14 ) Determination of shares under — 

Son holding ancestral land — Widowed 
mother entitled to partition under Hindu 
Law — Deceased father’s share to be carv¬ 
ed out under Hindu Succession Act (1956), 
S, 6. Explanation 1 — Land to be divided 
in three .«!hares — Father’s share to be divid¬ 
ed between widowed mother and son for 
purposes of S. 3 (3) (i). 1978 UCR (Bom) 

534 . 

(15) In determining deceased coparcener’s 
interest. Court should first determine pro¬ 
perty available for partition, then partition 
the coparcenary property .setting aside share 
of widow to which she is entitled in her 
own right and divide deceased coparcener’s 
share amongst heirs. (1970) 1 Cut WR 201. 

(16) Section 6 read with S. 30 (1) confers 
on coparcener in Mitakshara family, or his 
he rs, as the case may be, following rights : 

( 1 ) coparcener’s undivided interest as quan¬ 
tified by S 6 goes by intestate succession to 
his personal heirs under Act and (2) same 
interest can be disposed of by coparceners 
by means of testamentary disposition under 
S. 30 (1). A 1962 Mys 72 (77) : 40 Mys LJ 1 
(FB). 

(17) Widow — Succession — Joint family 
property — Widow succeeding to property 
owned by her deceased husband and a son 
takes half share. (1967) 2 Mys LJ 624. 

(18) When interest of deceased coparcener 
is to be determined, courts should first de¬ 
termine what is property available for par¬ 
tition then partition coparcenary property 
setting aside share of widow to which she 
is entitled in her own right and divide 
share of deceased coparcener amongst heirs; 
and by decree make proper provision for 
maintenance and marriage expenses of 
daughters and award widow her due share 
in coparcenary property and divide pro¬ 
perty of her husband amongst heirs. A 
1966 Bom 169 (174) (DB). (A 1964 Bom 263 
(DB). Dissented from.) •• A 1966 Bom 169 : 
68 Bom LR 74 •* (1970) 1 Cut WR 201 (204) 
•* A 1967 Orissa 194 (195) (DB). 

(19) Succession to male Hindu — Third 
degree collateral cannot succeed in presence 
of sister’s son and mother’s sister, though 
thev were not heirs under customary law. 
1970 Cur LJ 396 (Punj). 

(20) Where the last male holder dies be¬ 
fore the Act comes into force, leaving be¬ 
hind a widow who continued to survive 
after the Act came into force, succession 
will really open on her demise and not on 


the death of the last male holder though 
the property will devolve upon tiie next 
heir of the last full owner and not on the 
next heir of the widow. A 1960 Punj 145 
(146) : ILR (1959) Punj 2253 (DB). 

(21) A. on the death of her husband B, 
acquired a distinct share in joint family 
property representing her husband’s interest 
therein at the time of his death which was 
1/3 in the entire property. The remaining 
2/3rds which, on B’s death survived to his 
two sons B1 and B2 became the sole pro¬ 
perty of B2 on the death of Bl. Since A did 
not at any time seek partition of property 
and delivery of her 1/3 share. Explanation 2 
to Section 6 could not apply. (1967) 1 Mys 
LJ 654 (656). 


(22) For the purpose of devolution of de¬ 
ceased coparcener’s interest under Section 6, 
the consequence would be the same 
whether the partition be deemed to be 
full as regards all coparceners or partial 
only as regards the deceased coparcener 
leaving the others joint inter se. The statu¬ 
tory fiction has been incorporated into Ex¬ 
planation I for purposes of Section 6 only. 
The purpose will be fully served if the 
statutory fiction is limited to partial par¬ 
tition. as regard the deceased only. ILR 
(1970) Cut 1198 (1205). 


(23) Mitakshara coparcenary property —' 
Father dying earlier than son — Mothw 
alive — On son’s death, son’s widow womd 
be entitled to one fourth while mother 
three fourths. (1970) 2 Mys LJ 571 (572). 

3. Notional partition — No disruption of 

coparcenery. 

(1) Section 6 recognises the Hindu law of 
survivorship but by the proviso creates an 
exception and provides for the devolution 
of the interest of the deceased coparcener 
if he dies intestate and leaves any of me 
female heirs specified in Class I of me 
dule or a male relative specified m that 
class who claims through a female relative 
The Act does not contain any promsion m 
regard to the rights or the share of a 

or the mother in the coparcenery prope^- 
’Therefore the rights of the widow-momer 
under the old rule of Hindu law carmot be 
said to have been curtailed by Sec. 6. 1971 
Raj LW 481 (483). 

(2) Section 6 in terms applies only to 
those cases where a Hindu dies after the 

commencement of the Act vi a 

time of his death an interest m Mitakshara 
corparcenery property. S. 6 has no ai^lica* 
tion to property received by a member ot 
the joint family on partition. 197® UJ (SO 
390. 

(3) There is nothing in the language of 
Section 6 to suggest that it deals a.death 
knell to the Hindu coparcenery the moment 
one of the coparceners dies leaving some 
female relative or a male rel^ive who 
cldims through such female relative, specif 
fled in Gass I to the Schedule who are not 
coparceners. The devolution of interest ^ 
intestate succession by such person does 
not bring about a disruption of the copar¬ 
ceners. The notional disruption contempw^ 
ed by this provision is not actual disruption 


[The] Hindu Succession Act, 1956 


[S 6 N 3] 789 


Section 6 — Note 3 (contd.) 
of joint status. The explanation was neces¬ 
sary in view of the provision whereundcr 
inheritance in coparcenary property by suc¬ 
cession was introduced even in respect of 
the outsiders to the joint family which was 
unknown to Hindu law. 1972 MPLJ 1048 
(1051) (DB). 

(4) A suit by Kartha of a joint Hindu 
family and his two sons for possession of 
joint family property against a trespasser 
does not abate even if one of the sons dies 
during the pendency of the suit and his 
female heirs contemplated by Section 6 of 
the Hindu Succession Act are not brought 
on record. There is no disruption of the 
joint family as such under Section 6 and the 
remaining plaintiffs as co-sharers have the 
right to continue the suit. A 1973 Andh Pra 
5». 

(5) Although the widow and daughters of 
the deceased are not members of the copar¬ 
cenary. the interest of the deceased in the 
coparcenary property will devolve upon 
them and not upon the coparceners by sur¬ 
vivorship. A 1973 Delhi 160 ( 162 ) : (1973) 75 
Pun LR (D) 78 (DB). 

(6) The section contemplates the existence 
of a coparcenary consisting of the proposi¬ 
tus and one or more males at the time of the 
death of the propositus. Once the coparce¬ 
nary comes to an end by partition there is 
no question of one member of the erstwhile 
coparcenary taking the property obtained 
by another member of that coparcenary at 
the partition by survivorship. A 1972 Mad 
264 (266) : (1972) 2 Mad LJ 72. 

(7) Section 6 only provides for an even¬ 

tuality on the death of coparcener and it 
has no relevancy to the partition of the 
joint family property. 1972 Tax LR 2442 : 

0971) 7 Delhi LT 319 (SB) (Delhi). 

(8) Brother and sister of a Hindu copar¬ 
cenary succeed as tenants-in-common ."’ud 
not as joint tenants. 1973 Pat LJR 552 ; 1973 
BLJR 718. 

(9) Coparcenary property — Death of co¬ 
parcener after commencement of A.ct — 
Widow’s suit for partition is maintainable 
— SWtlon 8 of Mysore Hindu Law Women’s 
Rights Act. 1933 is no bar. A 1976 Kant 30: 
1975 Hindu LR 390. 

(10) Right of pre-emption — Not avail¬ 
able when property devolves by survivor¬ 
ship. A 1975 Pat 336 : 1975 BBCJ 625 (DB). 

(11) Under the Hindu Succession Act. 1958 
unchastlty of a widow is not now a ground 
for disqualifying her from succeeding to 
the estate of her husband, who dies after 
the said Act came Into force. 1977 MPLJ 570 
(573). 

(12) The Hindu Succession Act does not 
affect the law relating to joint Hindu family 
or partition except to the extent to which 
Ss. 6 and 7 have such effect, and the pre- 
tdous law continues to operate in such 
mattere. Explanation I to S. 6 envisages a 
notional partition, by a legal fiction, for the 
purpose of devolution of interest of a mite- 
kshara coparcener. The Act, does not abolish 
the institution of Joint Hindu family. 1977 
MPU 496 (461). 


(13) Joint family consisting of three 
branches A. B, C — Suit for partition by M. 
who was adopted son of deceased C — Lower 
Court on evidence finding that M was ad¬ 
opted son of C and ordered that M was en¬ 
titled to 0-10-8 pies share in the 1/3 share 
of C in the property — Held that the find¬ 
ing as to adoption was valid and M would 
be entitled to 4/9 share in C’s 1/3 share in 
the property on partition. A 1978 Orissa 50 : 
(1977) 2 Cut WR 853. 

(14) Mitakshara joint family properties 

— Death of husband intestate and after 
Hindu Succession Act, 1956, came into force 

— Wives of the deceased are not entitled to 
separate shares in partition between husband 
and sons — Only entitled to shares in their 
husband's share of that joint family. (1979) 
1 APLJ 318. 

(15) The death, after the Act came into 
force, of the father or other member of a 
joint undivided Hindu family does not effect 
a disruption of the joint family, by the op¬ 
eration of Section 6 of the Hindu Succession 
Act. 1980 Tax LR 1456 : 1980 Ker LT 276 
(DB). 

(16) The proviso to S. 6 of the Hindu Suc¬ 
cession Act does not effect a disruption in a 
coparcenary family, S. 6 sets out the mode 
of devolution of interest in coparcenery 
property. Fiction created by the proviso is 
only for the purpose of fixing the persons 
who are entitled to the property of (he 
deceased coparcener. (1980) 121 ITR 1002 
(1008) fDB) (All). 

^•7) A Hindu widow who after the death 
of her husband has already carved out for 
herself the interest of her husband by gett¬ 
ing a decree in a partition suit under S. 3 
Hindu Women’s Rights to Property Act. 1937 
cannot later on claim any share with in¬ 
terest of another coparcener having at the 
time of his death an interest In the remain¬ 
ing properties of the joint family by virtue 
of s. 6. 1080 Bom CR 889 : 1980 Mah LJ 
907. 

(18) Right to succession conferred on 
various persons mentioned in Schedule to 
Act are not subject to any disqualification. 
A 1969 Mad 187 (189) : (1969) 1 MLJ 193. 

(19) Section 6 recognises the principle of 
ordinary Hindu Law that in the case of a 
coparcenary, the interest of the deceased 
coparcener would go by survivorship to the 
surviving coparcener and not in accordance 
with the Hindu Succession Act. But the 
proviso to Section 6 modifies It by providing 
that if the deceased left him surviving a 
female relative specified in Class I of the 
Schedule or a male relative specified in 
that class who claims through such female 
relatives, the interest of the deceased in 
the Mitakshara coparcenary property shall 
devolve by testamentary or Intestate suc¬ 
cession under the Act and not by survivor¬ 
ship. 1970 Mah LJ 913 (918). 

(20) S died in 1945 leaving behind his 
widow M — M enjoyed the inherited pro¬ 
perty till 1955 when she adopted N — N 
disappeared in 1960 and not heard of tffl 
1967 when his wife N filed suit against M 
for partition of joint family property — In 
the notional partition under S. 6 Explana¬ 
tion 1 of Hindu Successiem Act, M would 
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have half share and her adopted son would 
have the other half — N would therefore 
have half the share of what her husband 
would have had as per Explanation I to 
S. 6 — Lower Court was therefore right in 
holding that she was entitled to only 74 share 
of entire joint property when N is deemed 
to be dead his 'U share would again be 
divided equally between his wife and ad¬ 
optive mother. A 1982 Kant 307 : (1982) 2 

Kant I.J 157. 

(21) The Explanation assumes notional 
partition among members of Mitakshara 
family on death of a coparcener if he leaves 
behind him a female relative specified in 
Class I of the Schedule. 1980 All LJ 1093. 

4 . Proviso. 

(1) When the proviso says that the interest 
of a deceased coparcener in a coparcenary 
property shall devolve by intestate succes¬ 
sion what is meant is that share in the co- 
parcenery property which would have been 
allotted to him in partition, if a partition 
had taken place immediately before his 
cieath, shall devolve on the heirs. The con¬ 
cept of a notional partition is brou g ht, in for 
the purpose of defining the nature and 
quality of the interest which devolves by 
succession — The fiction, however, cannot 
be extended beyond its legitimate field. 
(1973) 90 ITR 289 (294) (DB) (Guj). 

(2) Effect of — Hindu widow acquiring In¬ 
terest in place of her husband by statutory 
sulistitulion — After her death her interest 
If reverts to coparcenary — Notions of sur¬ 
vivorship under Hindu Law if applicable. 
(1970) 72 Bom LR 471 (DB). 

(3) When the proviso to S. 6 says that the 
interest of a deceased coparcener in copar¬ 
cenary property shall devolve by intestate 
succe.ssion. what is meant Is that the share 
in the coparcenary property which would 
have been allotted to him on partition, if a 
partition had taken place immediately be¬ 
fore his death, shall devolve on the heirs. 
The Concept of a notional partition is 
brought in for the purpose of defining the 
nature and quality of the interest which 
devolves by succession. The fiction of parti¬ 
tion is introduced for the limited purpose 
of defining the nature and quality of the 
interest which devolves by succession and 
it cannot be extended beyond Its legitimate 
field. The Hindu undivided family, there¬ 
fore, continues with the surviving coparce¬ 
ners as it would have done under ordinary 
Hindu law. but the share of the deceased 
coparcener in the properties of the Hindu 
undivided family having devolved on the 
heirs by intestate succession, that share 
goes out of the Hindu undivided family and 
the Hindu undivided family continues to be 
the owner of only the remaining share. The 
result is that in the properties which be¬ 
longed to the Hindu undivided family at 
the date of death of the coparcener, the 
he’rs have a defined share. Once this posi¬ 
tion is reached it is clear that the Hindu 
undivided family and the heirs hold these 
properties as tenants-in-common. (1973) 90 
ITR 289 (DB) (Guj). 

(4) The effect of the proviso read with 
Explanation 1 thereto is that when there is 


an heir of the nature specified in the pro¬ 
viso. the share of the deceased coparcener 
has to be determined on the assumption and 
deemed fiction that a partition of the pro¬ 
perty has taken place immediately before 
his death as the Explanation points out 
that such legal fiction has to be given effect 
to irrespective of the fact whether the de- 
ce^ed coparcener is entitled to claim par¬ 
tition or not. 

It cannot be disputed that devolution by 
testamentary or intestate succession of the 
property of the deceased coparcener in co¬ 
parcenary property cannot take place unless 
his share therein is determined or specified. 
How that share is to be determined is laid 
down in the Explanation and that is on the 
footing that immediately before his death a 
partition has been effected and he has been 
allotted a share. Explanation 1 provides for 
machinery for determining the quantum of 
such shares in the joint family property but 
the severance is implicit in th^ language of 
ihe proviso itself. Case law discussed. A 
1975 Bom 257 (261 to 264, 270) : 77 Bom LR 
556. 

(5) The proviso to Section 6 deals not only 
with Intestate succession, but also t^tamen- 
tary succession. Section 30 expressly enables 
a coparcener to dispose of his interest in 
the coparcenary ^jroperty testamentarily. In 
the event of a testamentary succession, from 
the very nature of the case, the legatee’s 
Interest is crystallised and specified at the 
moment of the death of the testator. The 
legatee may be an utter stranger to the en¬ 
tire family. In that event it cannot be con¬ 
tended that so long as the legatee has not 
filed a suit for partition, the Kartha is en¬ 
titled to deal with the deceased coparcener’s 
interest in the coparcenary property, as if 
the same remained undisposed of. 

Hence, the Kartha will not be entitled to 
deal with the family property so as to affert 
the deceased coparcener’s interest A 1975 
Mad 51 (59, 60) : 87 Mad LW 397. 

(6) In a notional partition statutorily con¬ 
templated under the proviso read with 
Expln. 1 to S. 6, the interest of the decease 
coparcener in the joint family devolves by 
succession, in the absence of testamentary 
disposition by the concerned member, on 
all the Class I heirs mentioned in the pro¬ 
viso. I 

The estate which devolves on the classi¬ 
fied heirs under the proviso to S^pn 6 is 
one which is carved out of joint family and 
is the independent and separate property of 
such heirs. It follows that the property to 
which the classified heirs would succeeJ by 
reason of the statutory privilege under the 
proviso to Sec. 6 is their property and can¬ 
not be dealt with without reference to them 
by the Kartha of the family on the fo 9 t 
that he is continuing the joint family busi¬ 
ness for the benefit of the members of the 
joint family. A 1976 Mad 393 (398). 

(7) If a male Hindu coparcener leaves on 
his death not only sons but also female r^ 
latives such as wife and daughters, then the 
devolution of interest of the deceased Hindu 
coparcener would be governed by proviso 
to S. 6 and there will be a partition of co- 
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parcenary property by fiction of law of the 
interest of the deceased male Hindu copar¬ 
cener immediately before his death. 1976 All 
WC 486 : (1976) 2 All LR 588. 

(8) Enlargement of limited estate of widow 
by Section 14 which she inherits by virtue 
of Hindu Women’s Rights to Property Act 
(1937) before the Hindu Succession Act does 
not by Itself disrupt the joint Hindu family 
—- Karta can represent the interests of the 
joint Hindu family including the widow’s 
interest to the outside world — Only on 
operation of proviso to S. 6 character of 
holding property changes from joint owner¬ 
ship to holding as tenants-in-common. A 
1977 Andh Fra 24 (DB). 

(9) The Mitakshara Law recognises that 
the properties may devolve by survivorship 
or by succession. Previous to the enactment 
of the Hindu Succession Act, 1956. the 
daughters were not entitled to inherit the 
property by succession in a Mitakshara joint 
family. By virtue of the proviso to S. 6 of 
the Act, a special right has been conferred 
upon the female heirs specified in Class I 
of the Schedule. If a coparcener dies in a 
family governed by Mitakshara Law. the 
property would devolve upon the female 
heirs along with the son of the deceased. It 
is for this reason the old principle of sur¬ 
vivorship has undergone a great change m 
view of proviso to S. 6. The proviso to S- 6 
lays down an exception to S. 6. 1978 BLJ 442 
(Pat) 

(10) joint family property — Death of 
father without leaving any female relative 
specified in Class I of Schedule — Father 
has no right to bequeath property by Will 

_ Proviso to S. 6 does not come into play. 

1979 All LJ 920. 

(11) Explanation 1 to S. 6 assumes notional 
partition and though family continues un¬ 
divided after death of male member, pro¬ 
perty of undivided family gets diminished 
to extent of share of male Hindu dying. 
(1970) 76 ITR 352 (354) (DB) (Mys). 

(12) Under combined effect of Proviso to 
Section 6 and sub-section (1) of S. 14 
share of coparcener devolves, after his death 
upon his widow by succession and not by 
survivorship. The village share is property 
possessed bv widow and must be deemed to 
have been held by her as a full owner and 
not as limited owner. A 1957 Madh Pra 38 
(39) : ILR (1957) Madh Pra 17 (DB) ** (1970) 
72 Bom LR 471 (474) : 1970 Mah LJ 751. 

(13) When death of coparcener takes place 
In family falling under proviso to S- ^ 
female heirs like daughters who are married 
long before Inheriting interest in ioint fami¬ 
ly property by succession under Act, and 
that interest or share becomes vest¬ 
ed In them. Representative character of 
kartha is clearly affected. He cannot re¬ 
present that property which vests in a per¬ 
son other than a coparcener. A 1970 Bom 251 
(282) : 72 Bom LR 653 •• A 1969 Mad 187: 
(1969) 1 Mad LJ 193. 

(14) Expression "Such female relative” ap- 
peartog in proviso to Section 0 does not 
mean survi^ng female relative. It means 
female relative specified in Class I. A 1968 
Mad 65 (67) : (1967) 1 MLJ 389 (DB). 


(15) Under proviso to Section 6 male re¬ 

lative must be one tracing relationship 
through female relative specified in Class I 
and must himself be male relative specified 
In Class I. A 1968 Mad 65 (67) : (1967) 1 

Mad LJ 389 (DB). 

(16) Unless a case comes within either the 
main Section 6 or the proviso thereto. Ex¬ 
planation I has no application whatsoever. 
(1967) 1 Mys LJ 71 (76) (DB). 

5. Miscellaneous. 

(1) Members of joint Hindu family taking 
well defined shares In family property under 
Hindu Succession Act on death of Karta 
cannot be said to constitute a family under 
S. 2 01) of the Maharashtra Land Ceiling 
Act, 1961. They are also not joint tenants 
but tenants-in-common. A 1971 Bom 158 
(162) : 1970 Mah LJ 913. 

(2) Devolution of interest in the property 
of a tarward — The rule that an alienee 
from a coparcener will not be able to sustain 
his possession as against a non-alienating 
coparcener need not be extended to the 
Buccessors-in-interest under S. 8 or S. 7. A 
1972 Ker 198 : 1972 Ker LJ 49. 

(3) The manager of a joint Hindu family 
although he can exercise the powers of a 
manager in respect of the interests of the 
surviving members of the joint family in the 
family properties, he is not entitled to 
claim the same right In respect of the share 
inherited by the heirs of a deceased member 
under Section 7 (2) or the proviso to S. 6. 
A 1974 Kant 35 (38) : (1973) 2 Mys LJ 371 
(DB). 

(4) Coparcenary property — Death of co¬ 
parcener after commencement of Act —• 
Widow's suit for partition is maintainable 
— Section 8 of Mysore Hindu Law Women’s 
Rights Act, 1933 is no bar. A 1976 Kant 30 
(31) : (1975) 2 Kant LJ 261 (DB). 

(5) Debt incurred by a kartha subsequent 
to a coparcener's death — If there is proof 
that the debt incurred by the Kartha of the 
joint family is in connection with classified 
heirs mentioned in the proviso to S. 6 and 
with their consent, either tacitly or by neces¬ 
sary implication, then, by reason of such a 
bargain, the female and the other heirs to 
such shar^ may become involved and that 
involvement or participation may make them 
liable for the debt. But, in order to make 
them liable in the eye of law, it is necessary 
that there should be acceptable proof and 
enough material so as to make them liable 
for such debts Incurred by the Kartha. The 
liability or the obligation to shoulder such 
a responsibility would therefore depend upon 
the proof of the connection or the nexus 
between the debt and the activity of the 
classified heir. If the female heir or the 
other heirs as mentioned in the proviso to 
Section 6 by reason of their conduct give a 
reasonable man the impression that they al¬ 
lowed the Kartha to borrow and they pro¬ 
mpted the creditor to give on their assurance 
and on their being joint promisors or obli¬ 
gors, then, they cannot escape liability. A 
1976 Mad 393 (398) : (1976) 2 Mad LJ 414 
(DB). 

(6) Hindu Law — Gift — Gift by a female 
paternal ancestor of grand paternal property 
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7. Devolution of interest in the property of a tarwad, tavazhi, kutomba 
kavaru or illom.- ( 1 ) When a Hindu to whom the marumakkattayam or 
nambudn law would have appUed if this Act had not been passed dies after 
ihe commencement of this Act, having at the time of his or her death an in- 


Section 6 — Note 5 (contd.) 

— Nature of property received by the donee 
under gift deed — Would be ancestral and 
not his separate property qua his male issues 

— Consequently on death of the donee, the 
.«^uccession to the property In question would 
be governed by S. 6 and not by S. 8 of the 
Hindu Succession Act. 1956. A 1979 All 296 
(298). 

(7) The maintenance of wife by her hus¬ 
band is a matter of personal obligation aris¬ 
ing during the very existence of the rela¬ 
tionship and has no nexus with the posses¬ 
sion by the husband of any property, ances¬ 
tral or self acquired. The inchoate right of 
maintainance of a Hindu wife would mate¬ 
rialise and become Choate and enforceable 
right only when it is charged on a particu¬ 
lar property belonging to her husband. A 
suit by a wife who is excluded from being 
allotted a share om partition between father 
and his sons, is a suit for possession of pro¬ 
perty according to her legal share on the 
basis of a title. Such a suit cannot by any 
stretch of imagination be said to be a suit 
based on title. (1980) 21 Guj LR 615 (621, 
623 ) : 1980 Hindu LR 588 (DB). 

(8) Pauper application — Applicant a co¬ 

parcener in Mitakshara joint family — Shall 
be held to be possessed of interest in family 
property even in an undivided state in view 
of rule of survivorship in Section 6 — 

Hence, not pauper. A 1980 Mad 203 : (1980) 
93 Mad LW 415. 

(9) An impartible estate governed by the 
rule of lineal primogeniture ceases to be so 
where the holder died after the Hindu Suc¬ 
cession Act came into force succession to 
such an estate is governed by survivorship 
as contemplated by S. 6 of that Act. A 1981 
SC 1937 (1940). 

(10) Determination of ceiling area — Par¬ 
tition on death of a coparcener — Certain 
land allotted to widow — Notional parti¬ 
tion under Section 6 cannot be invok^. A 

1981 Pat 24 (26) : 1981 Pat LJ 425 (DB). 

(11) Provisions of Hindu Succession Act 
and those of Hindu law do not govern the 
dissolution with regard to bhumidhari, 
Sirdari etc. as contemplated by S. 171 (b) of 
the U. P. Zamindari Abolition Act. 1951. 

1982 All LJ 833 (836, 837). 

(12) Determination of surplus land — 
Death of landholder before start of proceed¬ 
ings—Determination of surplus land with¬ 
out notice to heirs is illegal. A 1978 NOC 
150 : 1978 Pat LJR 240 (Pat) (DB). 

(13) After commencement of Act rights of 
mr'mbers other than holder of estate which 
had been eclipsed for time being on account 
of custom of impartibility revive and thus 
other members are entitled to claim after 
death of last holder, all rights available to 
member of undivided Mitakshara family. 
A 1968 Pat 463 (469) : 1968 BLJR 906 (DB). 

I'M) Separate property got by Hindu 
fnther at partition of joint family properties 
with his sons, does not become coparcenary 


property in hands of his divided ions who 
had separated from him during his lifetime 
and. therefore, after his death, each son 
takes the property as a tenant-in-common 
w'lth other divided sons and not as a joint 
tenant. A 1959 Mad 253 (255) : ILR (1959) 
Mad 298 (DB). 

(15) Suit against coparcenary for specific 

performance of contract for sale of landed 
property belonging to joint Hindu family — 
One^ of defendant members dying intestate 
leayinfi behind widow, sons and daughters 
during pendency and after coming into 
force of Hindu Succession Act — Failure of 
plaintiff to implead legal representatives — 
Suit abates only as regards deceased mem¬ 
ber’s interest. A 1964 Her 125 (127) : 1963 

Ker I.J 986 (FB) •• A 1969 Cal 69 (70) : 73 
Cal WN 258 •• A 1977 Orissa 170. 

(16) Intendment of provision in Explana¬ 
tion I to Section 6 is that persons entitled 
to succeed to interest of deceased co¬ 
parcener under the Act, shall not be subject 
to hazard of fluctuating fortunes of family. 
A 1963 Mad 245 (249) : (1963) 1 Mad LJ 86 
(DB) •• A 1963 Orissa 183 (184) : 29 Cut 
LT 460. 

Section 7 


(1) Section 7 does not in any way affect 
rights of parties before partition. A 1961 Ker 
305 (106) : 1960 Ker LJ 889 (FB). 

(2) Provisions of Section 7 (2) are com¬ 
pletely destructive of right of survivorship 
created by Madras Aliyasantana Act (IX of 
1949). (1969) 2 Mys LJ 253. 

(3) A share allotted by preliminary decrw 
of partition to a coparcener governed by 
Aliyasantana law devolves by Hindu Suc¬ 
cession Act after his death. A 1989 “C 191 
(205). 


(4) After the coming into force of the 
ndu Succession Act, the suc^sion opens 
en with regard to property allott^ to tne 
ssanthathi Kavaru under the Aliyasan- 
ana Law under S. 7 (2) or S. 17 o® 
se may be and not under the Aliyasantana 
t. If members of a 'Nissanthathi 
rtition amongst themselves the properties 
in them absolutely from 




Kant LJ 82. 

(5) "What devolves under Section 7 (2) is 
interest of Hindu governed by Al^asantana 
law In property and such devolution is ir¬ 
reconcilable with cesser of interest MfeirM 
to in Sectiqn 7 (1) of Estate Duty Act, 1983. 
(1969) 2 Mys LJ 253. 

(6) Devolution of interest in the property 
of a tarwad — The rule that an alienee from 
a coparcener will not be able to sustain his 
possession as against a non-allenatmg co¬ 
parcener need not be extended to the su<^ 
ce«sors-in-interest under S. 6 or S. 7. A 
1972 Ker 198 (200) : 1972 Ker LJ 49. 

(7) Marumakkattayam tarwad — Reli^ous 
endowment — Devolution of office of 
teeship — Office, however, coupled wittt 
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lerest in the property of a tarwad, tavazhi or illom, as the case may be, his 
or her interest in the property shall devolve by testamentary or intestate suc¬ 
cession, as the case may be, under this Act and not according to the maru- 
makkattayam or nambudri law. 

Explanation.— For the purposes of this sub-section, the interest of a 
Hindu in the property of a tarwad, tavazhi or illom shall be deemed to be 
the share in the property of the tarwad. tavazhi or Ulom, as the case may 
be, that would have fallen to him or her if a partition of that property pe 
capita had been made immediately before his or her death among all the 
members of the tarwad, tavazhi or illom, as the case may be, then living, 
whether he or she was entitled to claim such partition or not under the 
marumakkattayam or nambudri law applicable to him or her and such share 
shall be deemed to have been allotted to him or her absolutely. 

(2) When a Hindu to whom the aliyasantana law would have applied if 
this Act had not been passed dies after the commencement of this Act, having 
at the time of his or her death an undivided interest m the property o 
kutumba or kavaru, as the case may be his or her interest in the 
shall devolve by testamentary or intestate succession, as the case may , 
under this Act and not according to the aliyasantana law. 

Explanation.— For the purposes of this sub-section, the ° ® 

Hindu in the property of a kutumba or kavaru shall be deemed ™ 

share in the property of the kutumba or kavaru. as the case may be. that 
would have fallen to him or her if a partition of that 
had been made immediately before his or her death among 
of the kutumba or kavaru. as the case may be. then living, 
she was entitled to claim such partition or not under the aliyasantana law. 


Section 7 (contd.) 

certain entitlements and material benePts 
- It is property and would devolve in ac¬ 
cordance with S. 7. (1978) 2 Mad LJ 19 (26) 
(DB). 

(8) Succession to the trusteeship of a here- 
dUary and private trust is governed by 
Hindu Succession Act. when there is no 
trust deed and there is no evidence that the 
founder had prescribed any line of succes¬ 
sion as opposed to the genera! law of suc¬ 
cession applicable to the parties. Hence the 
heirs of the last office holder i. e. his son 
daughters and widow are entitled to succeed 
to the trusteeship. Whether or not trustee¬ 
ship is property within Section 7 is imma¬ 
terial. (1972) 85 Mad LW 865 (867). 

(9) Partition between two branches of 
family followed by family arrangement 
amongst members of one branch — 

one of such member in 1961 —• Devolution 
of property held governed by Section 7 (2). 
(1988) 15 Law Rep 360. 

(10) Disposition of property by will — 
Madras AUyasanthana Act. 1949 (Madras 
Act 0 of 1949), Section 30 (3) — Partition 
of Kutumba property — Share allotted to 
nissan^athl kavaru — He takes only life 
interest In property allotted — Such share 
Is not enlarged by Hindu Succession Act — 
It does not become capable of being dispos¬ 
ed of by will. A 1W2 Mys 72 (74. 76. 79. 80); 
40 Mya LJ 1 (FB) •* (1963) 2 Mys LJ 552. 
(Aliyasanthaxift family consisting of two 
kawanu only — Member representing one 
kawara bequeathing his interest by will — 
Subsequent demand for partition by mem- 


ber<? of other Kawaru renders will meffec- 
tive as testamentary disposition.) •• A 1969 
Mys 175 (181) : (1968) 2 Mys LJ 454 (Hindu 
family governed by Aliyasanthana law 
Suit for partition — Preliminary decree al¬ 
lotting certain share to Kavaru — Two 
members dying after Hindu Succession Act 
— Succession to their shares is governed 
by Section 7 (2) and not by Madras AU¬ 
yasanthana Act, 1949.) 

(11) A coparcener of kutumba who is 
governed by Aliyasanthana law has a right 
to deal with his undivided interest in the 
coparcenary property. ILR (1980) 1 Kant 111 
(118) (DB). 

(12) Manager of an Aliyasanthana farnily 

cannot exercise powers of manager on the 
interest which devolves under S. 7 (2) on 
heirs of deceased undivided member. The 
right of such heirs having received stat^ory 
recognition is of a superior character. They 
become tenants in common in respect of the 
family properties with the other members 
of the family on the death of the pereon 
under whom they claim until a Partition 
takes place. A 1974 Kant 35 (38) ; (1973) 2 

Mys LJ 371. 

(13) A manager or surviving members or 
a joint family cannot file a suit for recovery 
of possession of the family properties m the 
possession of the heirs of a deceased mem¬ 
ber of the family. The surviving members 
of the family and the heirs of the deceased 
undivided member hold the family, proper¬ 
ties as tenants-in-common until a partition- 
takes place. In the case of Immovable 
property jointly owned each owner is in¬ 
terested in every infinitesimal portion of the 


WAX In ffli&tions stands for AIR 


794 [S 7] [The] Hindu Succession Act, 1956 

and such share shall be deemed to have been allotted to him or her abso¬ 
lutely. 


(3) Notwithstanding anything contained in sub-section (1), when a stha- 
namdar dies after the commencement of this Act, the sthanam property held 
by him shall devolve upon the members of the family to which the sthanam- 
dar belonged and the heirs of the sthanamdars as if the sthanam property 
had been divided per capita immediately before the death of the sthanamdar 
among himself and all the members of his family then living, and the shares 
falling to the members of his family and the heirs of the sthanamdar shall be 
held by them as their separate property. 

Explanation.— For the purposes of this sub-section, the family of a 
sthanamdar shall include every branch of that family, whether divided or 



Section 7 (contd.) 

subject-matter, and each has the right, ir¬ 
respective of the quantum of his interest, 
to be in possession of every part and parcel 
of ihe property jointly with the other. A 
1974 Kant 35 (39, 40) : (1973) 2 Mys LJ 371 
(DB). 

(14) The heirs of deceased harnavan are 
the co-owners with the rest of the tarwad 
and are not the joint tenants. So a suit for 
possession by one co-owner against the 
other is not maintainable. A 1977 Ker 110 
(in, 112 ) : 1977 Ker LT 396 (DB). 

(15) There is no conflict either direct or 
indirect between Section 36 (3). (4) and (5) 
of Madras Aliyasanthana Act. 1949 and Sec¬ 
tions 7 and 30 (1) of Hindu Succession Act. 
Section 36 of Madras Act relates to devolu¬ 
tion of shares allotted to divided members 
v'hereas Sections 7 (2) and 30 (1) relate to 
undivided interest of coparceners in a fami¬ 
ly. A 1962 Mys 72 (77) : 40 Mys LJ 1 (FB) 

A 1969 Mys 175 (181) ; (1968) 2 Mys LJ 
454 •• A 1968 Mys 216 f218 to 224) : (1968)1 
Mys LJ 599. (See for brief survey of law 
regarding succession, partition and devolu¬ 
tion of shares as set out in A 1962 Mys 72 
(FB) and 1965-2 Mys LJ 796.) 

(16) Sub-section (3) is not void under 
Art. 14 of the Constitution. 1963 Ker LT 
1089. 

(17) Death of sthanamdar — Statutory 
fragmentation of sthanam property — 
Shares devolving on members of family 
cannot be regarded as property within 
meaning of Section 6, Estate Duty Act. A 
1966 Ker 99 (100) : 1965 Ker LJ 991 A 
1971 SC 2392 (2395) ; 1971 Tax LR 1554 : 
(1972) UJ (SC) 470, (On the death of stha¬ 
namdar thei sthanam property that passes to 
the family members of sthanamdar, falls to 
their per capita share, but the sthanam pro¬ 
perty remains undivided.) 

(18) The family members of a deceased 
Jrthanamdar dying after passing of the Act, 
take the property as co-owners and not as 
heirs of the deceased stani, liability to pay 
the arrears of tax due from the deceased 
.*:thani falls on his personal heirs. A 1971 SC 
2.513 (2515) : 1971 Tax LR 1764 : 1974 Cur 
Tax Rep (SC) 170. 

(19) On death of sthanamdar whole of 
sthanam property that passes or is deemed 
to pass, is' liable for estate duty. Words as if 
sthanam property has been divided per 
capita’ do not attenuate the sthanam pro¬ 
perty that passes on death of sthanamdar 


to per capita share therein. A 1967 Ker 210 
(213) : 64 ITR 223 (FB). 

(20) Where consequent on Hindu Succes¬ 
sion Act. sthanam property has devolved on 
members other than sthanamdar, after death 
of sthanamdar. liability for income-tax 
under Kerala Agricultural Income-tax Act 
in respect of income derived by such stha¬ 
namdar is limited to his legal representa¬ 
tives and that too to the estete of sthanam- 
dar after such devolution. (Per majority, 
Mathew, J. contra.) A 1969 Ker 1 (4) (FB). 

(21) The right of an heir apparent to the 
sthanam is not a birth right or a vested 
right or a proprietary Interest but only a 
spes successionls. ILR (1968) 2 Ker 649 (653). 

(22) A receiver appointed in a partition 
suit between the heirs of a Moopll Nayar, 
who died after the coming Into force of the 
Hindu Succession Act, cannot be termed a 
legal representative along with other legal 
representatives in respect of the sthanam 
property. 1989 Ker LR 266 (268) (DB). 


(23) Hindu Succession Act (1956). Sec. 7 
(2) — Income from sthanam property — Con¬ 
tinues to be separate property of ^hani, In 
absence of express intention to incorporate 
it with corpus — Such income is descendi¬ 
ble to his personal heirs. ILR (1989) 2 Ker 
287. (When the estate is in the management 
of the Court of wards during the lifetime 
of the sthani he may have died without ex¬ 
pressing the Intention one way or other but 
from that it cannot be Inferred that he in¬ 
tended that the income should be incor¬ 
porated with the sthanam properties; and 
the intention of the Court of wards is ab¬ 
solutely irrelevant in this respect.) 


(24) If a school belongs to sthanam, the 
lociety constituted by the sthani is only an 
igent of sthani for conducting the school. On 
he death of sthani the agency is terminat- 
id and the conduct of the school reverts 
sack to the statutory heirs of sthani. A 1973 
ier 149 (159, 160) : 1974 Ker U 9 (FB). 

(25) A long term lease of sthanam pro- 
serty by sthani in office to his near relations 
lerminates witlx his death and is not bind- 
ng on his successors as the deceased sthani 
Dy effecting such a lease is held not to have 
)rudently managed the sthanam pro perty . 
I 1973 Ker 149 (156) : 1974 Ker LJ 9 (FB). 

(26) If on the basis of a prudent lease 
(ranted by a sthani during his lifetime on 
iccotmt of any statute legislation the lessor 
than! was prevented from recover’ne pos- 
lession of the property from the tenant, tne 
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undivided, the male members of which would have been entitled by any cus¬ 
tom, or usage to succeed to the position of sthanamdar if this Act had not 

been passed. 

OBJECTS AND REASONS 

"This clause regulates succession to the 
interest of an intestate in any 
property belonging to any of the 
various .kinds of joint families speci¬ 
fied therein which are peculiar to the South 
West coast of India. In the case of sthanam 
properties which are specially assigned to a 
senior member of a joint family for the 

STATE AMENDMENT 


purpose of preserving his dignity, suh- 
clause (2) (now sub-.section (3)) provide.s Icr 
notional partition immediately before the 
death of the sthanamdar so that his interest 
will pass, not by any special rule of descent 
to a single heir, but in accordance with this 
law.”—J.e.R. 


Kerala: 

In its application to the State of Kerala, in sub-section (31 of Section 7— 

(a) between the words 'him* and ‘shaU’. the words 'or her', between the wnrd.s 
'himself' and 'and', the words "or herself” and between the word.s 'his' and 
'family' in the two places where they occur the words "or her” shall be re¬ 
spectively inserted: 

(hi in the explanation, the word 'male' shall be omitted: 

(c) the existing Explanation shall be numbered as Explanation I and the follow¬ 
ing shall be added as Explanation II— 

"Explanation II.- The devolution of Sthanam properties under sub-section (3) 
and their division among the members of the family and heirs shall not be deem¬ 
ed to have conferred upon them in respect of immovable properties any higher 
rights than the sthanamdar regarding eviction or otherwise as against tenants who 
were holding such properties under the sthani.”—Kerala Act XXVIII of 1958, sec¬ 
tion 27. (18-5-1958). 

8 . General rules of succession in the case of males.— The property of 
a male Hindu dying intestate shall devolve according to the provisions of this 

(a^ firstly upon the heirs, being the relatives specified in class I of the 
Schedule; 
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disability may be there in the case of the 
statutory heirs also. A 1973 Ker 149 (155) : 
1974 Ker LJ 9 <FB). 


(27) The words "sthanam property held by 

him” in S. 7 (3) do not give the sthanee the 
actual control over the sthanam property 
and thus the property improperly alienated 
or leased out by the sthanee subsists to be 
sthanam property. Improper alienation will 
not divest the sthanam or successor sthanees 
of their right over the sthanam property. A 
1973 Ker 149 (154) 1974 Ker IJ 9 (FB). 

(28) The family members of sthanamdar 
can only get a share subject to all the alie¬ 
nations and leases granted by the sthanam¬ 
dar prior to the date of notional partition, 
as the notional partition only decides the 
per capita share of each family n^ernber oi 
stanamdar and his personal heirs. A 1973 
Ker 149 (153) : 1974 Ker U 9 (FB). 

(29) Section 7 (3) also applies inter alia 
to a case where among the family members, 
either male or female members has got ex¬ 
clusive right to become sthanee. A 1973 Ker 
149 (153) ; 1974 Ker U 9 (FB). 


SECTION 8 — SYNOPSIS 

1. Setrospeetiye operation. 

2. **Property of a male Hindu.” 

3. Inteatate** Meaning. 


4. Clause (a) — Relations specified in 

Class I. 

5. Clause (b) — Relations specified *n 

(Clause If. _ 

6 . Clause (c) — Agnates of the deceased. 

1. Retrospective operation. 

(1) Words 'The property of a male Hindu 
dying intestate’ and words 'shall devolve’ 
occurring in Section 8 make it very clear 
that property whose devolution is provided 
for by that section must be property of a 
person who dies after commencement of 
Act. Section 8 must be construed 
in context of Section 6. Provisions of 
Section 8 are. therefore, not retrospective m 
operation and where male Hindu died be¬ 
fore Act came into force i. e. where succes¬ 
sion opened before Act. Section 8 will have 
no apnlication. A 1966 SC 1879 (1881). (A 

1966 Mys 130. Affirmed.) ** (1969) 82 Mad 
LW 349 (355). (Will giving life interest to 
son — Provision in will that if son dies 
without male issue property to devolve on 
heirs of testator — Section 8 does not aoply.) 
•* A 1968 Orissa 187 (188) : 34 Cut LT 771 
•• A 1967 Pat 138 (140) : 1966 BLJR 346 •• 
(1966) 2 Mys LJ 69 (70) ** A 1966 Pat 231 
(2.32) (DB). (Section 8 cannot have effect of 
divesting persons in whom property has 
already vested as full owners, in accordance 
with rule of succession prevailing at time of 
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(b) secondly, if there is no heir of class I, then upon the heirs, being the 
relatives specified in class II of the Schedule; 

(c) thirdly, if there is no heir of any of the two classes, then upon the 
agnates of the deceased; and 

(d) lastly, if there is no agnate, then upon the cognates of tlie deceased, 

OBJECTS AND REASONS 


Sections 8 to 10.— "Before 1937, the 
'.'Simultaneous heirs’ of a male Hindu dying 
intestate comprised only the son, the son 
of a predeceased son and the son of a pre¬ 
deceased son of a pre-deceased son. The 
Hindu Women’s Rights to Property Act, 
19.37, added to the list the widows of the 
first two as well as the intestate’s own 
widow. Class I of the preferential heirs in 
the Schedule now adds to the existing list 
of simultaneous heirs, the daughter, and 
further seeks, as far as possible, to treat 
the other grandchildren of an Intestate. 
who.ee parent has pre-deceased the in- 
tostnle. on the same footing as the son of 


Sc^ntlon 8 — Note 1 (contd.) 
devolution of interest in property of deceas¬ 
ed male Hindu.) •* A 1963 Madh Pra 360 
( 361 ) : 1963 MPLJ 540 (DB) •• A 1963 Mad 
50 (. 53 , 54 ) : (1962) 2 Mad LJ 434 (DB) •* A 
1963 Pat 337 ( 343 ) (DB) •• ( 1963 ) 29 Cut LT 
640, (Hindu dying before commencement of 
Act leaving behind widow and mother — 
Widow is preferential heir — Mother cannot 
claim to be heir in Class I.) •* 1962 BLJR 
404 ** A 1961 Pat 498 ( 507 ) *• 1961 Rai LW 
240 (DB) •• A 1960 Mad 576 ( 576 ). (Execu¬ 
tion of a decree against Hindu father — 
His pronerly sold before coming into force of 
Act — Validity of sale questioned and finally 
confirmed in appeal atter Act — Pending 
above litigation daughter getting share in 
property under said Act — She cannot 
question execution sale.) *• 1960 Mad WN 
724 •• A 1960 Mys 79 ( 80 ) : 37 Mys LJ 735. 

(2) In view of the decision in A 1966 SC 
1879, the following cases must be held to 
be impliedlv Overruled and no longer 
good law; viz. A 1959 Cal 787. A 1958 Pat 
602. A 1958 All 773, A 1961 Puni 45, A 1957 
Cal 571. 

(3) It need not necessarily be said that 
6. 8 is retrospective. A 1965 AP 466 (468, 467)* 
(1965) 2 Andh WR 111. (Hindu male dying 
before Act — Widow alienating property 
under sale deed and dying after Act — 
Succession is governed by S. 8. (A 1961 
Pat 498, Dissented from.) 

(4) Where a limited owner i. e. a widow 
succeeds to the estate of her husband prior 
to coming into force of the Act and she 
dies on a day when the Act is in force, but 
she was not then in possession of the 
estate the succession to the estate 
will be governed by Section 8 of the Act 
on the basis that the last full owner has 
died on the date of death of limited owner. 
This will not amount to giving retrospec¬ 
tive effect to S. 8. In such a case, succes¬ 
sion will not be governed by customary 
law of parties. A 1974 SC 685 (667 to 669) : 
(1974) 1 seWR 612. (A 1966 Mys 189, Over¬ 
ruled.) 


a pre-deceased son, except that in the for¬ 
mer case the share to be divided among 
the children will be less than in the la^ 
ter case.S.O.R. 

"In the opinion of the Joint Committee 
there is no need to refer to any heir as • 
•preferential’ heir. It is sufficient if they 
are referred to as heirs in class I or class it 

The Joint Committee feel that -^ere is ne 
justification for treating the daughter dif¬ 
ferently from the son in the matter of the 
shares to be allotted to them. The rules of 
distribution in this clause [that is, S. 10] 
have been modified accordingly."—J.C.R. 


[See A 1978 Mad 285 (288) : 91 Mad LW 
357 (FB). (S. 8 will be applicable to a case 
where a husband died intestate before the 
Act came into force and his widow 
inherited his properties, but was not posses- 
ed of those properties and died subsequent 
to the commencement of the Act.) •• A 1974 
Kant 68 (72 to 74) (FB). (The view express¬ 
ed to the contrary in A 1961 Pat 498 and 
A 1963 Pat 337 and A 1967 Pat 138 and A 
1968 Orissa 187 and A 1963 Mad 50 and A 
1964 All 308, Dissented from and held not 
good law in view of A 1970 SC 789.) •• A 
1977 Mad 228 (231), 90 Mad LW 129 (DB). 
»• A 1976 Kant 217 (220) : (1976) 2 Kant LJ 
9 (DB) •* (1974) 2 Mad LJ 19 : ILR (1974) 
2 Mad 19 (38. 42) (DB). Section 8 

is wider than S. 6.) •• A 1973 Mad 335 (337, 
338) : (1972) 2 Mad LJ 336. (Hindu 

male dying intestate prior to Act succeeded 
by his \i^dow who dies after commence¬ 
ment of Act — Succession opens out on 
death of widow) •• A 1972 Mys 247 (251, 
252) : (1972) 1 Mys LJ 15. (Act applies 
to cases of succession which 
opens after the Act came into force irres¬ 
pective of when the Hindu male dies 
Intestate.)! 

(5) M died on 2-8-1948 leaving him 
surviving his widow, three sons and four 
daughters — Widow getting share \inder 
partition decree with her sons — Death of 
widow on 1-8-1958 — Held, heirs of M, if 
he died on 1-6-1958. would be both his 
sons and daughters under S. 8 read with 
Sch. I. A 1959 Cal 27 (32) (DB). 

(6) Limited owner alienating estate prior 
to Act and dying after Act — Consequent 
succession to last male holder is governed 
by S. 8 — Nearest heir or reversioner under 
S. 8 is entitled to succeed and challenge 
alienation. (1974) Mad LW 254 ! (1974) 2 
Mad LJ 19 (DB). (A 1961 Pat 496; A 1967 
Pat 138, A 1966 Mys 189; A 1968 Orissa 187, 

Diss.) , . 

(7) Heir under, compromising prior to 
Act in a suit filed against her as donee or 
limited owner and conceding a portion of 
the property — She is not estopped from 
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Section 8 — Note 1 , .. 

asserting her right under S. 8 since it has 

accrued subsequent to the ^., 970 ) 

could not have been relinquished. ILR 

* ( 8 r^G\ft^by*^Sndu widow before coming 
Into force of the Act — Declaratory 
by reversioner that his rights 
fwted — Death of widow after coming into 
l^ce of the Act - S. H d) does not apply 

- Succession to Property^ 70 !*^. 

Q p A 1972 Him Pra 69 (72* 73, 74, 76, 78i - 

Vl Sili u (5V) 97. (A 1965 Gul 84, D..- 

aented from.) 


9f 



2 . ‘Property of a male Hindu. 

(1) S 8 deals with devolution of all proper¬ 
ties other than coparcenary properties even 

though word 'property’ used m S. 8 is wme 

^oi 5 h to include interest in 
properties. Reason why S. 8 does not come 
hito play with reference to coparcenary pro¬ 
perty in case of death of cPPf 
lore Act came Into for^ PJ' ronar- 

TOnS^to^Sf^inheritSi*^ by Ws^heirs. A 1959 

IlS^ 0974) Andh Pra 497 (502^ (DB) 
(Coparcenary property covered by s. b is 
axcluded from operation of S. 8 .) 

[Bu* see A 1903 Madh Pra 360 (361): 1M3 
MPLJ 540 (DB). (S. 8 applies to Jhe pro¬ 
perty of male Hindu” and does not govern 
Ws ■•interest in Mitakshara coparcenary pro¬ 
perty.”! 

(2) Separate property of Hindu devolves 
as his separate self-acquired property on his 
heirs and does not pass by sur^yorship even 

if he happens to be S 

(49) (DB) •• (1907) 1 ITJ 591 : ®7 

ITR 164 (All) •• A 1963 Mad 255 (259) : 
(1968) 1 Mad LJ 2M (DB). (S. 8 is intended 
to apply to all kinds of separate property 
possessed by Hindu, whether it be eelf-^- 
quired or not. obtained on partition from hifl 
family when he has no sons himself.) 

(3) Property of a Hindu dying intestate 
after coming into force of the Hindu Suc- 
cesion Act will devolve on his heirs in ac¬ 
cordance with S. 8 of the Act and the ac¬ 
cessors wiU inherit the property in their 
ladivldual capacity and not as reprwentmg 
their HUP. 1982 Tax LR 1994 ; (1982) 64 (3) 

Taxation 144 (DB) (MP). 

rSee also 1981 Tax LR 1550 (1555) : (1982) 
26 Cur Tax Rep 304 (DB) (Cal). (Case under 

TTealth-tax Act).l 

(4) It cannot be inferred from S- 8 that 

widow of male Hindu dying intestate or 
Ws other heirs specified in Cl^s I would 
be entitled only to limited or life estate or 
something less than fuU P*"®" 

p^ies. (1970) 1 An LT 75 (79). 

(5) In view of Ss. 8 and 19 the portion 

cf persona taking the property on the death 
of a Hindu without having any will )s that 
they take the share in the property aa 
tenantB-in-oommom. . . ^ ^ 

The tenamts-in-common are siKh whaye 
unity of poBseasion and have a dtetlnct ana 

several Mtice to their shar^. 

word^ no privity of estate exists b«twwn 

them, but as between themselves 

anA interests are several and there 




is no unity of title between them, each 
owner being considered solely and severally 
seized of his share. They are united only 
in their right to possession of the property. 
(1981) 7 All LR 364 (369) ; 1981 AU LJ 723. 


( 6 ) Merely because the three only legal 
heirs (widow, son and daughter) who 
carried on the same business inherited by 
them since death of the deceased, brought 
Into existence a partnership firm, which Is 
a "commercially convenient but not 
legally recognised” entity and carried on 
the same business under the firm name, the 
succession by inheritance to business of 
deceased was not lost or destroyed. Thus, 
under S. 78 (2) of Income-tax Act. the as- 
sessee firm was entitled to carry forward 
and set off the speculation losses incurred 
by the deceased against the income from 
speculation business of the firm. 1981 Tax 
LR 1425 (1431) : (1981) 5 Taxman 11 : 132 
ITR 159 (DB) (Guj). (Obiter dicta in A 
1953 SC 455 Not Followed in view of 1980 
Tax LR 109 (SC), A 1969 SC 862 and 1977 
Tax LR 214 (SC).) 


(7) Registration of firm — Necessity of 
specifying individual shares in partnership 
deed — On death of one of the partners, 
his major heirs becoming partners — 
Minor heirs admitted to benefits of partner¬ 
ship — Shares of all heirs cumulatively 
specified in the deed — Losses to be shared 
in same proportion as profits — Firm held 
not entitled to registration — Provisions of 
Hindu Succession Act cannot be invoked 
for determining their individual shares. 
1981 Tax LR 410 (421) : (1980) 20 Cur Tax 
Rep 215 : 136 ITR 288 (Bom). (Decision in 
(1961) 42 ITR 266 (DB) (Bom) held no 
longer good law in view of 1970 Tax LR 
18 (SO.) 

(8) The devolution of the property al¬ 
lotted to a Nissanthathi Kavaru which has 
only a life interest devolves upon a 
Kutumba or the nearest Santhathi Kavaru. 
This mode of devolution prescribed by 
S. 36 (5) of the Madras Aliyasanthana Act 
(9 of 1949) has to give way to the provi¬ 
sions of S. 8 of Hindu Succession Act which 
prescribed a different mode of succession. 
Thus when a Hindu governed by Aliyas¬ 
anthana law dies possessed of a life interest, 
after his death the property devolves under 
Hindu Succession Act and therefore, the 
property would not revert back to 
Kutumba. A 1980 SC 198 (201, 205) : (1981) 
Civ LJ 62. 

(9) Gift by paternal ancestor of grand 
paternal property — Property would be 
ancestral and not separate property of 
donee qua his male issues. Consequently, 
on the death of donee, the succession of 
the said property would be governed by 
S. 6 and not S. 8 of the Act. A 1979 All 29« 
(297). 

(10) Partition of properties of H. U. F. — 
Properties of each coparcener cease to be 
the coparcenary property — Share of father 
after his death devolves under S. 8 and not 
under S. 6 — Sons of the deceased father 
become the absolute owners of their respec¬ 
tive shares — Their sons have no interest 
In the sharee of their respective father's 
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shares during their lifetime — Held no part 
of the income of these properties was in¬ 
cludible in the assessment of the assessee in 
the status of a H. U. F. (1979) 1 Cal LJ 572 
(580) : (1980) 121 ITR 976 (DB). 

(11) There is nothing in the Hindu Suc¬ 
cession Act which restricts the right of a 
female heir to transfer her share in a 
dwelling house, and more so to her co-heir 
and brother unless and until the mail heirs 
choose to divide their respective shares in 
the dwelling house. (1978) 82 Cal WN 960 
(961. 962). 

3. “Dying intestate** — Meaning. 

(1) Words "dying intestate" are mere 
description of status of deceased and have 
no relerence to time of death of Hindu male. 
Words merely mean "in the case of 
intestacy of a Hindu male." Any view, 
tlicrefore. that in order to attract S. 8 in ail 
cases last male holder must have died after 
commencement of Act is not correct. Cases 
in which limited owners are not in posses¬ 
sion of property at commencement of Act 
and have not acquired absolute rights, un¬ 
doubtedly if limited owners die after Act, 
it is S. 8 that will govern those cases. 
A 1965 Andh Pra 466 (468. 469) : (1965) 
2 An WR 111 . (A 1961 Pat 498. Dissented 
from.) •• A 1978 Mad 285 (288) ; 91 Mad LW 
857 (FB) •• (1974) 2 Mad LJ 19 (38, 42. 43) : 
1975 Hindu LR 90, (In such a case, the male 
Hindu dies intestate only on the date on 
which the limited owner dies.) *• A 1972 
Mys 247 (251, 252) : (1972) 1 Mys LJ 15 •• 
A 1967 Punj 184 (185) : 68 Punj LR 661 •• 
A 1961 Punj 573 (574) (DB) *• A 1960 Punj 
145 (146) •• A 1957 Cal 571 (573) •* A 1959 
Cal 787 (790) •* A 1958 Pat 502 (506), 

(2) S. 8 applies to a male Hindu who 
dies without leaving a valid will effective In 
law and he may die intestate in respect of 
those of his properties which may not be 
covered by the will and the devolution of 
those properties will be according to S. 8. A 
1973 Delhi 190 (195) : ILR (1972) 1 Delhi 
682 (DB). 

(3) In order that the heirs as specified In 
S. 8 have any right to inherit any property 
of deceased male Hindu, it is necessary to 
establish that he died intestate. 1974 MPLJ 
455 (460 to 462) (DB). (Will found to be duly 
attested.) •• ILR (1980) Him Pra 70 (75) s 
1980 Sim LC 112. 

(4) Last male holder of certain property 
gifting it to his daughters — Prevalent 
custom preventing daughters from inherit¬ 
ing ancestral property — Death of last male 
holder after coming into force of Act — 
Property would revert to daughters and not 
to collateral of last male holder. A 1980 SC 
558 (559) : 1980 VJ (SC) 96 (2): 1980 Hindu 
LR 378. 

(5) "A" adoptive son of "B" — Uncle of 
"A” jointly gifting the property to "A” and 
’B’ — Partition between 'A’ and 'B' — 'B* 
dying in 1962 — Just before few months be¬ 
fore *B’s death *B’ executed a will of pro¬ 
perty of his share in favour of son of 'C* 
a concubine of 'B’ — Will not executed in 
accordance with mandatory provision of 
S. 63 of Succession Act, 1925 — Since will 


was out of way and A was the only son 
and heir, he would be full owner of B’s 
property in view of S. 8. 1978 UCR 710 (716) 
(DB) (Bom). 

(6) In view of S. 3 (1) (g) of the Act, a 
testator (a Jat by birth residing in rural 
area) is to be deemed to have died intestate 
in respect of ancestral property which he 
could not dispose of by will under the 
customary law of Punjab. Succession to that 
property would therefore be governed by 
Ss. 8, 9 and 10 of the Act A 1974 Punj 50 
(51, 52) : 1973 Cur LJ 617. 

4. Clause (a) — Relations specified In 

Class L 

(1) Section 14 does not in any way affect 
devolution of property engaged in S. 8. A 
1958 All 773 (773). 

^ (2) Section 8 applies to all cases of 
intestacy of a male Hindu except those to 
which S. 6 applies since S. 6 contemplates 
devolution of coparcenary property by 
survivorship it postulates existence of co¬ 
parcenary. But where there is no person 
who can take by survivorship after the 
death of the deceased, there is no coparcen¬ 
ary and the succession has to be under 

S. 8. Thus, where a deceased leaves behind 
only female relatives, his separated son can 
claim a share in his property and Expln. 2 
to S. 6 does not preclude this. A 1972 Andh 
Pra 258 (259 to 261) : (1972) 1 Andh LT 147. 

[See also 1975 Tax LR 431 (433) : 1973 

UPTC 36 (DB) (All). (Case under S. 4 of 
Wealth Tax Act, 1957)1 

(3) Female member of Hindu joint family 
cannot be a coparcener and as such cannot 
succeed under S. 6 as a coparcener. She can 
succeed the property by way of S. 8. 1978 
MPLJ 485 (489). 

[See also A 1973 Mad 454 (456): (1973) 1 
Mad LJ 346. (Relinquishment by preferen¬ 
tial female heir fayotu'ing plaintiff pending 
suit — Plaintiff reversioner's locus standi 
becomes perfect.)] 

(4) Where a m^e Hindu dies intestate 

leaving behind him the female heirs speci¬ 
fied in Class 1 of schedule of the Act. the 
position of the heirs succeeding to the pro¬ 
perty would be that of tenants in common 
and no person claiming himself to be a 
karta would be entitled to bring a suit for 
eviction on their behalf in the capacity of 
a karta. 1981 AU LJ 723 (727, 728) : 1981 (7) 
All LR 364. (Case under S. 3 (1) (a) of 

U. P. (Temporary) Control of Rent and 
Eviction Act (1947).) 

(5) Where in a partition during his life 
time the deceased got separated after being 
allotted certain properties, on death of the 
deceased. The property inherited by son 
from his divided father would constitute his 
separate and individual property. The son’s 
eon would have no interest in such pro¬ 
perty. A 1979 Mad 1 (5) : 1979 Tax LR 14 ; 
(1978) 91 Mad LW 529 (FB). (1977) 108 ITR 
417 (Guj). Diss. from.) 

rsce also 1977 Tax LR 1420 (1421) (DB) 
(Mad). (Case under S. 77 of Income-tax Art 
1961) •* 1975 Tax LR 431 (433) : 1973 

UPTC 36 (DB) (All). Case under S. 4 of the 
Wealth Tax Act, (1957).] 

(6) Custom (Punjab) Rlwaj-e-am — Ad-* 
option — Informal adoption of son by way 
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of customary appointment of an heir — Ad¬ 
opted fion does not lose his right to succeed 
in the family of his natural father except 
when other son or sons were alive — Suc¬ 
cession would be governed by Hindu Suc¬ 
cession Act. A 1982 Puni 289 (292) (DB). 

(7) According to the incidents of the 
custom of ^atom, the lllatom son-in-law 
acquires no right in the properties of his 
lather-in-law during the latter's lifetirne 
and he is not a coparcener with him or his 
sons and he cannot interdict or prohibit 
alienations by his father in-law. He only 
acquires a right to succeed as an heir to 
the father-in-law’s properties after the 
latter’s lifetime. 

A son or an adopted son does not acquire 
any right in the separate property of his 
father during his lifetime. (1978) 2 APLJ 60 

(71). 

(8) Father in the joint Hindu family In 
Pondicherry dying leaving ancestral pro¬ 
perty — Survivors two sons and two 
daughters — Law of succession applicable. 
Succession would be governed by S. 8. 
(1980) 2 Mad LJ 350 (352) : 94 Mad LW 36. 

(9) There is no use of the expression 
’•children” in Class I of the Sch. attached 
to S. 8 without any ambiguity the son and 
daughters of the pre-deceased sons and 
daughters are shown to be the heirs who 
simultaneously take with the other heirs 
in Class I of the Sch. 1977 MPLJ 7 (11) (DB). 

(10) The effect of a declaratory decree 
declaring alienation void against rever¬ 
sionary rights under custom is that the 
Interest conveyed by the sale in favour of 
alienee is to enure during the lifetime of 
the alienor only and the property alienated 
reverts to the estate of the alienor at the 
point of his death. Consequently all persons 
(sons and daughters of a predeceased 
daughter of alienor in the instant case) who 
would, but for alienation, have taken the 
^tate will be entitled to inherit the same. 
1980 Rev LR 413 (414) (Punj). 

(11) According to Class I of the Schedule 
to the Act. the widow, sons and daughters 
Inherit property from their father when he 
dies intestate. So far as daughters are con¬ 
cerned whatever they inherit is their ex¬ 
clusive property. So far as sons 
Inheritance is concerned, they inherit an- 
Cestr^ property which partakes the charac¬ 
ter of coparcenary or joint Hindu fam’ly 
property. 1976 Rev LR 514 : (1977) 79 Pun 
LR 27 (31). 

(12) Illegitimate children are not included 
within the meaning of the words ”son’’, 
‘'daughter” and "daughter of a predeceased 
daughter” in Class I of Schedule to the Act. 
If so, illegitimate children cannot invoke in 
their favour tiie general rules of succession 
embodied in S. 8 in respect of property of 
a male dying intestate. A 1979 Bom 176 
(181) ; 1678 Mah LJ 739 •• 1975 Ker LT 699 
(701). (Daughter in Class I must mean 
legitimate daughter — Illegitimate daughter 
Is no heir of her putative father.) 

(13) The Hindu Succession Act has not 
any p ftang e as far as the right of a 


female to challenge an alienation made by 
the last male holder of ancestral land i.s 
concerned. S, 6 Punjab Custom (Power to 
Contest) Act (2 of 1920) only a person 
descended in male lineal descent from 
great-great grandfather of the person mak¬ 
ing the alienation can challenge the aliena¬ 
tion of ancestral immovable property. The 
fact that the daughter is an heir now does 
not bring her within the provisions of S. 6 
of the said Punjab Act. (1971) 3 SCC 958 
(961) : 1970 UJ SC 395. 

(14) A daughter is entitled to a right of 
residence in the dwelling house only if she 
Is unmarried or has been deserted by or 
has separated from her husband or is a 
widow in view of proviso to S. 23.1971 MPLJ 
792 (793) : 1971 Jab LJ 780 •* (1977) 2 Cut 
WR 775 (778) : ILR (1978) Cut 31 (DB). 
(Partition suit — A died after coming into 
force of Act. A's daughter was entitled to 
share in A’s property.) 

(15) Where the sons of the deceased 
plaintiff instead of bringing their sisters 
(Class I heirs under the Act) on record 
fought the case on the score that they had 
died during the lifetime of their father the 
sons who were substituted could not re¬ 
present the entire estate of the deceased 
sole plaintiff and the suit in its entirety 
abated for want of substitution of the 
daughters who were deliberately left out. 
A 1973 Pat 399 (400) : 1973 Pat LJR 363. 

(16) Death of A after coming into force 
of Hindu Succession Act — Proceedings for 
determining surplus land initiated — Sub¬ 
stantial portion of land recorded in re¬ 
venue records in the names of sons of A — 
Competent authority proceeding on assump¬ 
tion that portion recorded in names of sons 
of A belong to joint family — Authority 
not justified in ignoring the shares of 
daughters while determining surplus land, 
1979 WLN (UC) 19 (22) (Raj). 

(17) Unmarried daughter who takes a 
share in the father’s property as an heir 
under the Hindu Succession Act, cannot 
claim any further right as against other 
heire for her maintenance or for marriage 
expenses. (1970) 1 An WR 245 (249) (DB). 

(18) In Southern India, including the 
State of Andhra Pradesh when a father, 
governed by Mitakshara Law effects parti¬ 
tion of joint family properties with his sons 
during his lifetime, no share is given to 
his wife. Consequently, when a member of 
the joint family died intestate survived by 
his two widows mother, a son and two 
daughters, since his wives would not have 
been given a share if partition had taken 
place during his life, and he would have 
been entitled to half share and the other 
half share would have gone to his son, his 
half share alone in the joint family pro¬ 
perties had to be partitioned into five equal 
parts and the wives (i. e. the widows) 
would together get one tenth share. (1979) 
1 APLJ 318 (322. 325. 326) : (1979) 1 Andh 
LT 250. (A 1978 SC 1239, Dist.) 

(19) Where Hindu male died Intestate 
leaving behind him two widows and other 
heirs of Cl«s I, the widows would take one 
share and the each heir of Class T would 
take one share. The widows take the share 
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as tenants-in-common and not as joint 
tenants and they take absolutely. On the 
death of one of the two widows succeeding 
to the property her share will go to her 
successors or alienees and not to the other 
co-widow by survivorship. 1970 Mah LJ 
(Notes) 23 (Bom). 

(20) Widow is excluded from succession 
to her husband’s right of co-ownership only 
when co-ownership involves joint tenancy 
governed by survivorship. A 1959 Mad 253 
(261) : (1981) 1 Mad LJ 404 (DB). 

(21) Heirs of a Hindu dying intestate and 
childless — His widow being heir in Class I 
of Schedule will oust claims of his brothers 
who are heirs in Class II of Schedule. ILR 
(1977) Bom 2213 (2226. 2227). 

(22) A female whose marriage is void de 

jure and surviving the death of the husband 
would not be covered by the term 'widow’ 
either in Class I of the Schedule or any¬ 
where such reference occurs. The 

term 'widow' clearly means and implies a 
female who was united in marriage re¬ 
cognised by law and who survives the 
husband without remarriage. 1981 Bom CR 
699 : (1981) 83 Bom LR 327 (333). 

(23) Mere existence of circumstances en¬ 
titling relief does not automatically result 
in dissolution of the marriage — Decree on 
a iDetition filed for the purpose necessary — 
In the absence of such a decree marital 
relationship held continued — Wife entitled 
to claim partition as heir of her husband 
since dead. A 1976 Andh Pra 77 (78) : (1975) 
An LT 218. 

(24) Custom in district of Ludhiana that, 
the Jat Sikh can repudiate marriage by 
abandonment and if that is done, the wife 
becomes entitled to remarry, established — 
Marriage during lifeUme of first husband 
— First marriage would be deemed to have 
come to an end by repudiation — Second 
marriage of wife is valid —Wife not entitl¬ 
ed to succeed property of first husband. 
1982 Land LR 50 (52) (Punj). 

(25) Death of Hindu leaving behind widow 
and adopted son — Suit by adopted son for 
partition after passing of Hindu Succession 
Act — Held, plaintiff was entitled to only 
half share and widow was entitled to other 
half by virtue of S. 14 (1). A 1961 Andh 
Pra 241 (243. 244). 

(26) Where a Hindu dies after coming 
into force of Hindu Succession Act leaving 
behind a widow and the widow adopts a 
son, the adoption does not relate back to 
death of adoptive father. If subsequent to 
adoption, the widow makes alienation of 
properties, the adoptee cannot challenge it, 
since prior to adoption, widow had become 
full owner of all properties by reason of 
S. 8. A 1979 Bom 181 (187, 188) : 1979 Mah 
LJ 133. 

(27) Where Hindu male dies intestate 
leaving behind widow and daughters, widow 
does not take entire estate to exclusion of 
daughters, but in view of Ss. 8 and 9. pro¬ 
perty devolves upon daughters and widow 
simultaneously to exclusion of all other 
heirs. A 1958 All 773 (773). 

(28) Wife and daughter of A succeeding 
to A’s estate Alienation by the deceased 


A of joint family property — Deceased A 
leaving no son or son’s son behind — Wife 
and daughter cannot challenge the ali«ia- 
tion since they are not coparceners in the 
joint Hindu family. 1980 Marr LJ 268 (272) 
(J & K). 

(29) Property consisting of share allotted 

to the deceased on partition of bigger 
H. U. F. Deceased survived only by 
female heirs 1, e. widow and daughter — 
Entire property would be liable to estate 
duty — Devolution of such property would 
be governed by S. 8. 1980 Tax LR 1328 

(1330) : 125 ITR 762 (DB) (All). 

(30) Compensation payable to intermedi¬ 
ary — Intermediary dying intestate leaving 
behind his widow and her 2 daughters and 
another daughter of predeceased wife — 
All the 4 heirs being Class I heirs under 
S. 8 of Hindu Succession Act (1956) each 
will get 1/4 share out of compensation 
amount. A 1977 Pat 268 (269) : 1977 BLJR 
286. 

(31) B died In 1938 leaving behind widow 
A and two sons B1 and B2. Thereafter B1 
also died and his widow married again. B2 
died in 1959. Held that by virtue of Hindu 
Women’s Rights to Property Act (1937) A 
had succeeded to a distinct share of l/3rd 
of her husband’s (B’s) Joint family property 
and Bl’s widow having remarried and thus 
ceasing to have any interest at all when B2 
died, his interest which was 2/3, devolved 
on his wife and daughter as well as his 
mother A. who were all in category of 
Class I heirs and A was entitled to 1/3 
share in addition to her own 1/3 share ac¬ 
quired by her on the death of her husband. 
(1967) 1 Mys LJ 654 (656). 

(32) Maintenance deed creating lift 
Interest in favour of widowed daughter-in- 
law by father-in-law — Death of father-in- 
law — Suit by daughter-in-law for partition, 
and possession of her share in the property 

— Property would devolve by way of suc¬ 
cession and not by way of survivorship. A 
1969 Mad 187 (189) : (1969) 1 Mad LJ 193. 

(33) Mitakshara coparcenary property of 
father and son — Death of father after Act 
leaving behind son. widow and daughters — 
Devolution of father’s interest on his heirs 

— They take as tenants-in-common and not 
as joint tenants. A 1979 Orissa 60 (63) c 46 
Cut LT 227. 

(34) Death of Hindu father in 1959 
Widow, daughters, and sons left behind — 
All sons separated from father in 1950 —> 
Expln. 2 to S. 6 does not apply — Property 
has to be divided equally according to S. 6 
Proviso and S. 8. A 1982 Pat 44 (46) 5 1982 
BLJR 61 (DB). 

(35) The Motor Vehicles Act does not 
specify as to who is to be treated as legal 
representative for the purpose of S. 110-A. 
Guidance can be taken from the Hindu 
Succession Act, In the case of a male Hindu 
who dies intestate, the property, under S. 8 
of the said Act, shall devolve, firstly, upon 
the heirs being relatives specified in Class I 
of the Schedule. Mother is an heir falling m 
Class I of the Schedule to the Act A 1979 
All 4 (8) : 1979 TAG 334 (DB). 
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9, Order of succession among heirs in the schedule.— Among the heirs 
specified in the Schedule, those in class I shall take simultaneously and to 
the exclusion of all other heirs; those in the first entry in class II shall be 

• 


Section 8 ~ Note 4 (contd.) 

(36) V, his wife S and their sons G, K 
and N constituted a joint Hindu family and 
owned properties — V died in 1952 — By a 
partition deed of 1963 a share was allotted 
to each of them — K died intestate in 1967 
leaving his mother S. his wife and children 
— S filed a suit in 1969 claiming a share in 
the property got by K by the partition of 
1963 — Held that her claim was not barred 
by Explanation 2 to S. 6 of the Act by 
reason of her having obtained a share in 
the partition of 1963. S. 6 would not apply to 
such a case. A 1982 Kant 67 (70) : (1981) 1 
Kant LJ 162. 

(37) Mother even if re-married would 
succeed property of son. This is so even if 
the property in question is of husband in¬ 
herited by the son . as the sole coparcener. 
The mother succeeds as the Class I heir 
along with others in that class such as the 
son’s widow. Section 24 is no bar. A 1972 
Madh Pra 145 (147) : 1972 MPLJ 7. 

5. Clause (b) — Relations specified in 

Class 11. 

(1) Principle which underlies scheme of 
distributions prescribed by Act is twofold, 
viz., (1) Nearness of relationship and pre¬ 
sumed natural affection of deceased, and (2). 
There should be no distinction between per¬ 
sons standing in same degree of relationship 
merely by reason of sex or by any principle 
of superiority of one born through male to 
one bom through female. A 1963 Mad 255 
(258) : (1963) 1 Mad LJ 254 (DB). 

(2) Separate property — Succession — 
Brother succeeds to property of person dying 
not leaving him surviving any other nearer 
heir, A 1966 Cal 447 (450) : ILR (1966) 2 Cal 
209. 

(3) Brother — Does not include uterine 
brother. 1958 MPC 681. 

(4) Where gift is made of ancestral land 
in favour of donor’s brother’s daughter and 
during lifetime of donor a third degree col¬ 
lateral brings suit for declaration that said 
gift is not binding on him, and it is found 
that on donor’s death immediate heir would 
be his brother after whom it would be 
brother's daughter, it would not be a pro¬ 
per exercise of judicial discretion to grant 
discretionary relief by way of a declaration 
to plaintiff. A 1959 Punj 567 (569). 

(5) Where on the death of the original 
owner of the property before 1933, his 
widow got the widows estate and on 
widow’s death in 1945. the daughter, as the 
only heir of her father, took absolute in¬ 
terest in the property of her father, what¬ 
ever was left in daughter’s hands at the 
time of her death in 1969 devolved not upon 
her heirs, but upon the heirs of her father, 
as whose heir she had inherited in 1945. 
Thus in absence of any heir in Class I. the 
property would under S. 15 (2>. devolve on 
father’s sister who was the only heir com¬ 


ing under Class 11 and not on daughter’s 
husband who did not have any devolutionary 
Interest. A 1979 Guj 45 (49, 50) : (1979) 20 

Gui LR 64 (DB). 

(6) Where on death of the last male 
holder of the suit land in the year 1936, the 
holding devolved on the widow and the 
widow died after the coming into force of 
Hindu Succession Act. 1956, in suit by plaintiff 
the daughter of the sister of the last male 
holder claiming inheritance to the suit land 
it was held that the plaintiff’s case would 
in Cl. (b) secondly of S. 8 and as such she 
would exclude from inheritance the defen¬ 
dant agnates who claimed as sapindas of the 
last male holder under Mitakshara law the 
expression ''personal law” within the con¬ 
templation of S. 151 of M. P. Land Revenue 
Code. 1954 would include the Hindu Suc¬ 
cession Act, 1956 which was in force at the 
time when the widow died. A 1978 SC 793 
(798) : 1978 UJ (SC) 463. 

(7) Application for release of house — 
Unmarried sisters of landlord, are members 
of his family within S. 3 (g) U. P. Urban 
Buildings (Regulation of Letting, Rent and 
Eviction) Act (13 of 1972) — Their need, 
can be taken into consideration as they 
have a right of ownership over the house 
in dispute along with their brothers under 
Hindu Succession Act. 1980 All LJ 459 (460): 
(1980) 6 All LR 370. 

6. Clause (c) — Agnates of the deceased. 

(1) Preference of agnates over cognates is 
only in contingency of there being no heirs 
under Class I and Class II. A 1963 Mad 255 
<258) : (1963) 1 Mad LJ 254 (DB). 

(2) Among agnates or cognates, one hav¬ 
ing fewer or no degrees of ascent is to be 
preferred. (1974) 2 Mad LJ 19 : (1974) MLW 
254 (DB). 

(3) The term ’agnate’ in common parl¬ 
ance simply indicates relatives whose kin¬ 
ship is traceable exclusively through males 
or any paternal kinsmen as contrasted, 
with cognate as indicative of those relatives 
generally on the mother's side. Kinship by 
marriage cannot be less than blood relation¬ 
ship. Father’s brother’s wife is therefore aa 
’agnate’ and entitled to succeed as an heir 
u/clause (c) of S. 8 of this Act in the ab¬ 
sence of heirs of Class I or Class II. 1980 
Bom CR 112 : 1980 Mah LJ 586 (593, 596) 
(DB). 

Section 9 

(1) Where a Hindu male person dies in¬ 
testate leaving behind a widow and daugh¬ 
ters, widow does not take the entire estate 
absolutely to exclusion of daughters but in 
view of Ss. 8 and 9 the property devolves 
upon daughters and the widow simultane¬ 
ously to the exclusion of all other heirs — 
Daughters are not completely excluded. A 
1958 All 772 (773). 

(2) The principle underlying the scheme 
of distribution amongst he’rs is twofold — 


**A'* in the citations stands for AIR 


[Vol. 20] 4 A. M. 51 
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preferred to those in the second entry; those in the second entry shall be 
preferred to those in the third entry; and so on in succession. 

OBJECTS AND REASONS 
See under Section 8 

10. Distribution of property among heirs in class I of the Schedule.-^ 
The property of an intestate shall be divided among the heirs in class I of 
the Schedule in accordance with the following rules:— 

Rule 1.— The intestate’s widow, or if there are more widows than 
one, all the widows together, shall take one share. 

Rule 2.—The surviving sons and daughters and the mother of the 
intestate shall each take one share. 

Rule 3.— The heirs in the branch of each predeceased son or each 
predeceased daughter of the intestate shall take between them 
one share. 


Section 9 (contd.) 

(1) Nearness of relationship and presumed 
natural affection of the deceased and (2) no 
distinction between persons by reason of sex 
or by any principle of superiority of one 
born through a male to one bom through a 
female. Generally speaking heirs in Class 2 
have been arranged in groups in accordance 
with that scheme. The preference of agnates 
over cognates is only in the contingency of 
there being no heirs under Class 1 and 
Class II. A 1963 Mad 255 (258) : (1963) 1 

Mad LJ 254 (DB). 

(3) The word ’entry’ in Ss. 9 and 11 can 
refer only to all that goes under a Roman 
numeral and not one that is denoted by the 
Arabic one. The groups of heirs specified in 
the various entries under Class II will, 
therefore simultaneously succeed excluding 
only those in the succeeding entry or en¬ 
tries. Taking Group IV, the relations are of 
the same degree to the deceased and nor¬ 
mally his affection to them would have been 
the same. There is. therefore, no reason why 
a brother’s son shotUd supersede a sister’s 
son and other relations in the entry. A 1963 
Mad 255 (258) : (1963) 1 MLJ 254. 

(4) Sister coming under Class II. sub¬ 
class II (4) takes the property in preference 
to brother’s son who comes under sub¬ 
clause 4 (1). A 1963 Orissa 166 (167). 

(5) B died in 1938 leaving behind his 

widow A and two sons B1 and B2. There¬ 
after B1 also died and his widow 
married again. B2 died in 1959. Meld 
that by virtue of Hindu Women’s 

Rights to Property Act (1937) A had suc¬ 
ceeded to a distinct share of l/3rd of her 
husband’s (B’s) joint family property and 
widow of B1 having married again and 
thus ceasing to have any interest at all. 
when B2 died, his interest which was 2/8, 
devolved on his widow, and daughter as 
well as his mother A. who were all in 
category of Class I heirs and A was entitl^ 
to l/3rd share in addition to her own 1/3 
ehare acquired by her on the death of her 
husband B. (1967) 1 Mys LJ 654 (656). 

(6) Where a father, a member of Mltak- 
shara coparcenary, dies after the commence¬ 
ment of the Act leaving behind son, widow 
imd daughters, in view of Ss. 8, 9, 10 of the 
Act only the undivided interest or share of 


the deceased would devolve by succession 
on his heirs including daughters. If any. The 
xuidivided interest of the deceased copar¬ 
cener has to be ascertained by a notional 
partition immediately before the death of 
the deceased. The persons who would be en¬ 
titled to share on the notional partition 
would be ascertained according to the Hindu 
law of Joint-Family and partition In force 
On the date of dea& of the coparcener and 
shares would be computed according to 
law of partition applicable on the day of 
death of the deceased. A 1979 Orissa 60 (62. 
64) : 46 Cut LT 227. 

(7) Unless there is common consent by the 
heirs to have the obsequial ceremonies con¬ 
ducted by any partictilar heir, the heir who 
has voluntered to conduct such cere¬ 
monies cannot claim to reimburse himself 
fitxn the other heirs of whatever has been 
spent by him in that behalf. A 1972 Ker 66 
(68) : 1971 Ker LT 937. 

(6) In view of Ss. 8 and 9 the unmarried 
sisters residing with the Joint Hindu family 
have a right of ownership along with their 
brothers over family property, being the 
members of joint Hindu family. 1980 All LJ 
450 (450) : 1080 All LR 370. 

(9) Where a person, a member of a co¬ 
parcenary. udio was governed by Mitak- 
shara law dies Intestate, his interest shall 
be deemed to be share in the property that 
would have been allotted to him. a par¬ 
tition of the property had taken place im¬ 
mediately before his death, and his wives 
are not entitled to a separate share In the 
partition between their husband and sons. 
The wives are only entitled to a share in 
their husband’s share of the joint family 
property along with other heirs. (1079) 1 

APLJ 318 (322). 

Section It 

(1) Where widows, who had life interest 
and had entered into possession of their 
deceased husband’s property continued m 
possession even after ^e Act came into 
force, th^ life interest became an absolute 
interest and if they applied for liquidation 
of their husband’s debts showingboth mo^ 
gaged and non-mortgaged properttM, daugn- 
ter who was then a minor wo^d have no 
locus standi as a reversioner respect to 

those properties and her suit for 
that liquidation proceedings were not bma- 
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Rule 4.— The distribution of the share referred to in Rule 3.— 

(i) among the heirs in the branch of the predeceased son shall 

be so made that his widow (or widows together) and the sur¬ 
viving sons and daughters get equal portions; and the branch 
of his predeceased sons gets the same portion; 

(ii) among the heirs in the branch of the pre-deceased daughter 
shall be so made that the surviving sons and daughters get 
equal portions. 

OBJECTS AND REASONS 
See under Section 8 

11. Distribution of property among heirs in class TI of the Schedule.— 
The property of an intestate shall be divided between the heirs specified in 
any one entry in class II of the Schedule so that they share equally. 

OBJECTS AND REASONS 
See under Section 12 

12. Order of succession among agnates and cognates.— The order of 
succession among agnates or cognates, as the case may be, shall be deter¬ 
mined in accordance with the rules of preference laid down hereunder:— 

Rule 1.—Of two heirs, the one who has fewer or no degrees of ascent 
is preferred. 

Rule 2.— Where the number of degrees of ascent is the same or none, 
that heir is preferred who has fewer or no degrees of descent. 


Section 10 (conM.) 

ing as regards non-mortgaged properties was 
not maintainable. 1950 All U 415. 


(2) The trend in this country has been to 
enlarge rights of women. Right to claim 
partition which she enjoyed under old 
Hindu Law cannot be said to have been ad¬ 
versely affected by anything contained in 
Hindu Adoptions and Maintenance Act. A 
IMl Raj 207 (208) : 1981 Raj LW 206 CDB). 


(3) Distribution of property among heirs 
— Hindu iindirided family consisting of D. 
his two wives. T and A, a son and thrw 
daughters — D dying in 1057 — Wife T 
dying in December 1958 — Held that T had 
a one-fortieth interest and no more in the 
Hindu undivided family property at the 
time of her death. A 1072 All 179 (180, 181) i 
1071 AU WR (HC) 889. 


(4) A female whose marriage is void- 
de jure and surviving the death of her hus¬ 
band, would mot be eovered by the term 
widow either in Class I of the Schedule or 
anywhere snda reference occurs in the 
AjB 'Wegittmate wife" cannot at all be 
caariteed as having enUtlement to inherit 
*r succeed under any of the provisions of 
the Act. nOBl) 83 Bom LR S27 (383, 834). 


(6) Where the deceesed died Intestate 
tftw the commencement of the Act having 
toterest in joint family properties and left 
him lurvlTlng his widows’ mother, a son and 
two daughters, his interest in copareenery 
^operty devolves by intestate or testamen¬ 
tary suiceasion but not by survivorship. A*- 
raiding lo llltakshara Hindu law rule pre- 
vajilng tiien in the State, only the deceesed 
son would have been each entitled 
of the pr op erty and no shares would 
sen given to his widows and other 
lot Gi' tlin effect of the Act his 



widows, a son, two daughters and mother 
are class-I heirs in Schedule and are entitled 
to succeed to ihe property of the deceased 
in accordance with S. 10 of the Act. (1979) 1 
APLJ 318 (322). 

(6) In view of S. 10 the sons and daugh¬ 
ters as Class I heirs would share ancestral 
property left behind by the father 
equally as between themselves. (1980) 2 Mad 
LJ 350 (352). 

■setion 11 


( 1 ) ‘Entry* that is referred to In S. 11 
lenotes only the group of persons represent¬ 
'd by the Roman numerals and not by 
irabie numerals. (1972) 1 Mad LJ 25 (26) •• 
^ 1963 Mad 255 (258) : (1963) I Mad LJ 254 
DRV 


(2) Widow succeeding to property of her 
deceased husband — Death of widow inte¬ 
state after Act came into force — Heirs of 
her deceased husband succeed — Brother 
and sister of her deceased husband suoceed 
Sotntly. A 1970 SC 1714 a718). 

(3) All heirs mentioned in four eategories 
or groups In Entry 4 in Class II of Schedule 
take per capiU. A 1972 Ker 66 (67) : 1971 
Ker LT 937. 

(4) Where the deceased had left behind 
one brother and five sisters every one of 
them will get one-sixth share each. A 1978 
Mad 274 (275) ; (1973) 1 Mad LJ 25. 


fieoHon U 

(1) Devolution of prope r ty of female 
Hindu dying intestate — All claimants 
cognates only — Held, on facts that though 
of ascent amongst claimants was 
same, plaintiff was entitled to succeed ex¬ 
clusively under Rule 2 of Section 15 as de¬ 
fendants were one degree remote In deacent 
jhttn him. (1969) 2 MLJ 635. 
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Rule 3.— Where neither heir is entitled to be preferred to the other 
under Rule 1 or Rule 2, they take simultaneously. 

OBJECTS AND REASONS 


Sections 11 and 12.— "With respect to 
the other heirs, the scheme of this Bill 
follows the scheme of the Select Commit¬ 
tee on the Hindu Code which found the 
Rau Committee’s enumerated heirs defec¬ 
tive because the list of heirs was too large 
and no limit was set to the agnates or cog¬ 
nates entitled to succeed. That Select 
Committee also found the order of prefer¬ 
ence not satisfactory and did not like uni¬ 
formity in succession to be broken in any 
case. Apart from the changes made in 
clause 10 and the Schedule, the present 
Bill follows the scheme of the Select Com¬ 
mittee, the heirs being arranged on a more 
rational basis and relatives who are far re¬ 
moved from the intestate and persons who 
are not heirs at all, like Acharya and 
Sishya, being eliminated from the list of 
heirs. Further, certain persons have been 
grouped together for simultaneous succes¬ 
sion. like father and mother, brother and 
sister, and so on. The number of possible 
heirs of agnates and cognates is also nar¬ 
rowed down.”—S. O. R. 

"Rules which discriminate between a 
female heir and male heir have been omit- 
ed a.s both unjustifiable and unnecessary.” 
—J.e.R. 

The following Illustrations are taken from 
the notes on clauses contained in the 
Statement of Objects and Reasons. They 
explain how the rules laid down in S. 12 
will operate— 

Note.— In the following illustrations the 
letters F and M stand for the father 
and mother, respectively, in that por¬ 
tion of the line which ascends from 
the Intestate to the common ancestor, 
and the letters S and D for the son 
and daughter, respectively, in that 
portion of the line which descends 
from the common ancestor to the 
heir. Thus. MFSS stands for the in¬ 
testate’s mother’s father’s son’s son 
(mother’s brother’s son) and FDS for 
the intestate’s father’s daughter’s son 
(sister’s son). 


The competing heirs are (I) FFSSD 
(father’s brother’s son’s daughter) and (2) 
FDDS (sisters’s daughter’s son). Although 
No. 2 is descended from a nearer ancestor, 
yet, as No. (1) is an agnate while No (2) is 
only a cognate. No. (1) is preferred to 
No. (2). 

The competing heirs are (I) SDSS (son’s 
daughter’s son’s son) and (2) FDDS (sister’s 
daughter’s son). No. (1) who has no degree 
of ascent is preferred to No. (2) who has 
one degree of ascent. 

The competing heirs are (I) FDDD (sis¬ 
ter’s daughter’s daughter) and (2) MFSSD 
(maternal uncle’s son’s daughter). The for¬ 
mer who has one degree of ascent is pre- 
ferred to the latter who has two such de-» 
grees. 

The competting heirs are (1) FDSSS (sis¬ 
ter’s son’s son’s son) and (2) MFSSD 
(maternal uncle’s son’s daughter). The for¬ 
mer who has only one degree of ascent is 
preferred to the latter who has two such 
degrees. 

The competing heirs are (I) MFDSS 
(mother’s sister’s son’s son) and (2) MFFDS 
(mother’s father’s sister’s son). The 
former who has two degrees of ascent is 
preferred to the latter who has three such 
• degrees. 

The competing heirs are (I) MFM 
(mother’s father’s mother) and (2) PFFDSS 
(father’s father’s sister’s son’s son). The 
number of degrees of ascent in both cases 
Is the same, namely, three, but the former 
has no degree of descent while the latter 
has three such degrees. The former is, 
therefore, preferred. 

The competing heirs are a daughter’s 
daughter's son of one sister (FDDDS) and 
a daughter’s daughter’s son of another sis¬ 
ter (FDDS). Both of them take the estate 
In equal s^es. 

I 


13. Computation of degrees.— (1) For the purposes of determining the 
order of succession among agnates or cognates, relationship shall be reckon¬ 
ed from the intestate to the heir in terms of degrees of ascent or degrees of 
descent or both, as the case may be. 

(2) Degrees of ascent and degrees of descent shall be computed inclu-: 
sive of the intestate. 


Section 12 (contd.) 

(2) Where under a will executed In 1947, 
the testator’s wife was to enjoy property 
for her lifetime and she was also given 
power to adopt but she did not adopt until 
1961 by which time her limited interest had 


become absolute by virtue of Section 14 
Hindu Succession Act, the son whom she 
adopted in 1961 would not divest her of the 
absolute estate and he would succeed to 
proper^ only as her heir. (1971) 1 Andh wR 

134 . 
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(3) Every generation constitutes a degree either ascending or descending. 


OBJECTS AND REASONS 


In sub-section (2) of this section as it 
was in the original Bill, in place of the 
word 'inclusive’, the word 'exclusive’ oc¬ 
curred. The Joint Committee observe: 


"The word ‘inclusive’ more correctly re¬ 
presents the existing rule relating to com¬ 
putation of degrees than 'exclusive'.’’— 
J.C.R. 


14, Property of a female Hindu to be her absolute property.— (1) Any 
property possessed by a female Hindu, whether acquired before or after 
the commencement of this Act, shaU be held by her as full owner thereof 

and not as a limited owner. 


Explanation.— In this sub-section, ’’property’^ includes both movable and 
immovable property acquired by a female Hindu by inheritance or devise, 
or at a partition or in lieu of maintenance or arrears of mamtenance, or by 
gift from any person, whether a relative or not, before, at or after her mar¬ 
riage or by her own skill or exertion, or by purchase or by prescription, or 
in any other manner whatsoever, and also any such property held by her 
as stridhana immediately before the commencement of this Act. 


SECTION 14 — SYNOPSIS 

1. Object and scope. 

2. Validity of section. 

3. Retrospective operation. 

4. Effect of section. , 

5. "Any property possessed by a female 

Hindu.” 

6. "Acquired” — Meaning of — See also 

Note 17. 

7. Property acquired at a partition. 

8. Effect of section on alienation by widow 

— See also Note 9. 

9. Effect on rights of reversioners — See 

also Note 8. * 

10. Position of Co-widows under the Aci. 

11. Adoption by widow — Effect. 

12. Rights acquired under Hindu Women 9 

Rights to Property Act — Effect of 
Section 14. 

13. Remarriage by widow — Effect, 

14. Explanation. 

15. "Shall be held by her as fuU owner. 

16. "Limited owner.” 

17. Sub-section (2). 

(A) "Acquired by way of gift , 

(B) "Acquired under a will.” 

(C) "Acquired under any other m- 
strument.” 

(D) "Acquired under a decree. 

(E) "Acquired under an award.” 

(F) "Restricted estate”. 

1. Object and scope. 


(1) Object of section 14 is to confer .a 
benefit on Hindu females by enlarging their 
limited estate in property inherited or held 
by them into an absolute estate with retros¬ 
pective effect if they were in possession of 
property when the Act CBtne into force ana 
therefore In a position to take advantage of 
its beneficent provisions. A 1957 * 

ILR (1957) Ker 287 (DB) •• A 1981 Madh Pra 
89 (40) : 1980 Jab LJ 849 •• (1970) 83 Mad 
LW 541 (544) •• (1968) 70 Bom LR 811 (616). 

rSee also A 1982 Punj 372 (386) ; 1982 

Hindu LR 327 (FB). (The provisions of S. 14 
virtually abolishes the concept of limit^ 
ownership known as Hindu women’s estate 
thereby making a Hindu female an absolute 
owneFv on her property and indeed putting 


her on a higher pedestal than a Hindu male 
who may well be subject to the limitations 
of a Hindu coparcenary.) ** (1974) 78 Cal 
WN 357 (DB). (Widow admitted by in joint 
possession of disputed premises and she was 
possessing the same in her limited interest 

— Proceeding for acquisition — Notification 
for acquisition issued in 1954 but possession 
in the acquired property taken on 6-4-1960 

— As per provisions of Section 16 of Land 
Acquisition Act (1894) the acquired land 
vested in the State from the date of taking 
of such possession — Disputed property be¬ 
ing possessed by widow as a limited owner, 
on the date of commencement of Hindu Suc¬ 
cession Act, her right ripened to full-fledged 
ownership.)! 

(2) Sub-section (1) of Section 14 makes 
the limited owner a full owner. It would 
have application only when the heir refer¬ 
red to therein is not having full ownership, 
hut is having limited ownership. A 1977 
Bom 436 (444) : 1977 Mah LJ 463. 

(3) The words used in Section 14 (1) are 
"and not as a limited owner”. These words 
are wide enough to include even a life 
estate, so long as the life estate was not 
acquired within the meaning of Section 14 
(2). The Court must obviously reject a con¬ 
tention which produces a lacuna, unless it is 
forced upon it. The opening words in Sec¬ 
tion 14 (1) are "any property” and the 
words are wide enough to include even a 
life estate. (1975) 88 Mad LW 236 ; ILR 
(1974) 3 Mad 545 (568) (DB). 

(4) Ancestral property — Section has not 
enlarged powers of a male proprietor to 
alienate whether by will or otherwise. 1973 
Cur LJ 365 (Puni). 

(5) Section 14 does not in any way confer 
a title On a female Hindu where she does 
not in fact possess any vestings or a title. 
Thus when a female Hindu had no right to 
the suit property when the Act came mto 
force and before the Act came into force 
the last full-owner was already dead the 
property shall devolve on his heirs. (1967) 33 
Cut LT 801 (807). 

(6) Reason for enactment of Section 14 (1) 
was to ensure to women equality of status 
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(2) Nothing contained in sub-section (1) shall apply to any property ac¬ 
quired by way of gift or under a will or any other instrument or under a 
decree or order of a civil Court or under an award where the terms of the 
gift, will or other instrument or the decree, order or award prescribe a re¬ 
stricted estate in such property. 

OBJECTS AND REASONS 


"The Rau Committee vested a Hindu 
woman with full rights over stridhana pro¬ 
perty and laid down certain rules of suc¬ 
cession with respect to stridhana. The 
Select Committee on the Hindu Code in¬ 
corporated the substance of all these pro¬ 
visions in a separate chapter headed 
'Woman’s Property’ and provided that after 
the commencement of the Code, whatever 
property was acquired by a woman became 
her absolute property and devolved on her 
own heirs. Clause 16 (of the Bill) follows 
the Select Committee’s draft and declares 
that whatever property is acquired by a 


Hindu woman after this law, It shall be 
her absolute property, and the term ‘pro¬ 
perty’ is defined as comprehensively as 
possible for the purpose."—S.O.B. 

"In the opinion of the Joint Committee 
there is no reason why the Hindu Woman’s 
limited estate should not be abolished even 
with respect to existing properties. Clause 
19 [of the Bill] has, therefore, been omit¬ 
ted and this clause [which was clause 16 in 
the Joint Committee stage corresponding to 
the present .section 14] has been suitably 
modified."—J.C.R. 


Section 14 — Note 1 (contd.) 

and of opportunity with men in relation to 

title to. and enjoyment of property. That 

equality was the sole aim of Section 14 (1) 

is placed beyond doubt by sub-section (2). 

A 1958 Mad 255 (257) : ILR (1958) Mad 354 

(DB). 

(7) If an instrument, decree, order or 
award gives recognition or effect to an an¬ 
tecedent right possessed by a Hindu female, 
the case would fall under sub-section (1) of 
S. 14. On the other hand, if such right is 
created for the first time in consequence 
of such instrument, order, decree or award, 
the case would be covered by the exception 
contained in sub-section (2) of S. 14. A 1979 
All 379 (393) (DB) ** 1980 Cur LJ (Civ) 188 
(192) : (1980) 82 Pun LR 289. 

[See also A 1981 Punj 68 (70). (While de¬ 
termining whether a particular case is 
governed by S. 14 (1) or S. 14 (2). the sec¬ 
tion has to be read as a whole and it could 
depend on the facts of each case whether 
the same is covered by S. 14 O) or S. 14 
t2)).l 

(8) There is nothing in Section 4 (1) to 
control or direct meaning or interpretation 
of words of Section 14. A 1958 Pat 319 (324)3 
37 Pat 496 (DB). (Overruled on another 
point in AIR 1966 SC 216.) 

(9) Section 14 (1) only declares the law 
which will come into force on enactment of 
the Act. It does not enact that the law 
should be deemed to have been always so. A 
1957 Cal 557 (559) (DB). 

(10) Sections 14 and 15 are not to be read 
in isolation to each other, but they are to be 
read together and Section 14 must be given 
a meaning which would make it consistent 
with Section 15 and not opposed to it. A 
1959 Pat 75 (80). 

(11) Section 14 (1) can only be interpreted 
to mean that a Hindu female who in absence 
of this provision would have been a limited 
owner of property will now become full 
owner of the same by virtue of the provi¬ 
sions of this section. A 1959 Punj 558 (560) 3 
ILR (1959) Punj 900 (DB). 

( 12 ) Section 14 has application only 
where the female who is In possession of the 


property la a Hindu. Therefore S. 14 would 
not be attracted to the case of a vamiia 
Christian widow. 1977 Ker LT 333 (334). 

[See also A 1972 AU 475 (477) : 1972 All 
WR (HC) 67. (Where a converted muslim 
prior to Hindu Succession Act Inherits pro¬ 
perty of her Hindu father, she takes a 
limited estate in the property and does not 
become an absolute owner thereof by 
virtue of S. 14.)] 

(13) Suit land devolved on widows of 
landowner — Parties embracing Hinduism 
In 1947 after partition of country — Aliena¬ 
tion of suit land by widows in 1964 — Can¬ 
not be challenged by collateral of their 
husband as widows had become full owners 
of suit land after enforcement of Act. 1980 
Rev LR 707 (708) (Punj). 

(14) Act has no application to agricultural 
plots — Provisions do not apply to land 
tenures created under U. P. Zamindari Abo¬ 
lition and Land Reforms Act — Hindu 
widow in possession of land in lieu of main¬ 
tenance— Acquisition of Asami right under 
Section 11 of the U. P. Act — Asami right, 
held, did not become bhumldhari right by 
reason of Section 14 of the Hindu Succession 
Act. A 1970 AU 238 (240, 241) : 1969 AU LJ 
253 (DB). (A 1964 AU 165 and AIR 1968 AU 
419, Overruled.) 

[See also (1976) 2 All LR 664 (671). (This 
Act does not govern the rights in agricultu¬ 
ral tenancy. Thus Section 14 cannot be in¬ 
voked in case of the devolution of tenancy 
rights and it has no bearing on the rights 
and status of a Hindu widow with regard 
to tenancy land.) •• 1974 All LJ 552 (557) 3 
1974 AU WR (HC) 103 (DB). (Whether the 
alienation was made by a Hindu widow pro¬ 
prietress before the U. P. Z. A. and L. R. 
Act 1 of 1951 or whether it has been made 
by such widow after she acquired Bhumi- 
dhari rights under the said Art it would not 
be open to a reversioner or to any other 
person claiming a contingent right of se¬ 
cession to chaUenge such a transaction.)! 

[But see (1970) 2 Mys LJ 540 (546) (DB).] 

(15) Hindu female having limited inter^ 
in land before the enforcement of U, r. 


OBie] Hindu Succession Act, 1956 


[S 14 N 2-3] 807 



Seotlon 14 — Note 1 (coatd.) 

Zamlndarl Abolition and Land Reforms Act 
(1951) — Act does not take away that right 
— After enforcement she becomes full-fledg¬ 
ed Bhumidar thereof. 1982 All LJ 1405 
(1407) : 1982 All WC 609. 

(16) The Haryana Ceiling on Land Hold¬ 
ings Act (26 of 1972), particularly S. 9 (4) (c) 
does not affect or purport to affect the law 
of succession as declared by the Hindu Suc¬ 
cession Act. There is no repugnancy whatso¬ 
ever of aforesaid provision with S. 14 ol 
this Act. A law relating to ceiling on agri¬ 
cultural land held by the members of a 
family cannot possibly be said to be a law 
relating to succession. A 1977 Punj 2^1 
(231) z 1977 Pun LJ 230 (FB). 

(17) Section 14 is not applicable to Aliya- 

santhana females who are Nissanthathi 
Kavaru under Madras Aliyasanthana Act. 
(1969) 17 Law Rep 311 (Mys) : (1969) 2 

Mvs LJ 377 (387) (DB) •* (1974) 1 Kant ^ 
246 : ILR (1973) 1 Kant 1078 (1087) (DB) 

A X973 Mys 299 : (1973) 1 Mys LJ 401 (FB). 


2. Validity of section. 

(1) To the extent Sec. 14 enacts legis¬ 
lation providing enlarged rights over land 
to Hindu female it entrenches upon Entry 18 
in List II but it stiff is a valid piece of 
legislation under Article 246 because, in so 
far as it enacts law on the matter of spe¬ 
cial property of females in respect of which 
parties in judicial proceedings were imme¬ 
diately before the commencement of the 
Constitution subject to their personal law 
legislation is properly and appropriately 
within Entry 5 of List III and thus within 
legislative field of Parliament. A 1960 PunJ 
666 (668, 669) : 62 Punj LR 655 (FB). 

(2) Section 14 does not infringe Article 14 
of Constitution. A 1965 Puni 407 (409, 410) : 
67 Fun LR 700 (FB). 


S. Retrospective operation. 

(1) There is no doubt that by reason of 
the use of expression "whether acquired be¬ 
fore or after the commencement of this 
Act*' section is retrospective in effect. A 
1957 SC 434 (444) •• A 1957 SC 452 •* A 
1959 Pat 75 (80) •• A 1958 Mad 459 (459) ** 
A 1958 Pat 502 (504) •• A 1957 Madh Pra 
38 (40) (DB) *• A 1957 Punj 89 (90) (DB) •• 
A 1966 All 584 (586. 587) : 1966 All LJ 1153 
•• A 1960 Bom 32 (33) (DB). 

(2) Act confers an absolute right on a 
Hindu female in respect of all the properties 
held by her without any reference to the 
fact as to point of time, in relation to the 
Act, when she might have come to have 
those properties. In this view section is es¬ 
sentially retrospective 'ip nature. A 1958 
Pat 819 (325) : 37 Pat 496 (DB). 

<3) Section 14 is made expressly retros- 
pe^ve and the statute declares that any 
property possessed by a female Hindu whe¬ 
ther acquired before or after commence¬ 
ment of this Act. shall be held by her as 
full owner thereof and not as a limited 
owner. A 1957 Pat 480 (481) (DB) •• A 1958 
Pat 502 (504, 505) ** A 1960 Bom 32 (33, 35): 
01 Bom LR 560 (DB). 

(4) Though Section 14 Is retrospective in 
M> as It enlarges a Hindu woman’s limit¬ 
ed ortate into an absolute estate even in 


respect of property inherited or held by her 
as a limited owner before the Act came into 
force, its operation is confined to property 
in the possession of the female when the 
Act came into force. A 1957 Andh Pra 280 
(281) (DB) •* A 1958 Pat 581 (583) : 37 Pat 
811 (FB) •• A 1958 Cal 472 (479) ** A 1963 
Mad 452 (454) : ILR (1963) Mad 360. 

(5) The effect of S. 14 is that if a female 
Hindu was possessed of any right which 
could be described as property in the gene¬ 
ric sense, the same became vested in her as 
a full owner in spite of the fact that the 
right was not recognised as property under 
the strict Hindu law. Section 14 is retros¬ 
pective and it is immaterial for application 
of this principle whether such a right was 
acquired before or after commencement of 
the Act. A 1982 NOC 119 : 1982 Tax LR 
347 (349) : 1981 MPLJ 747 (FB). 

(6) On the face of it Section 14 is retros¬ 
pective and applies to "any property by a 
female Hindu" whether acquired before or 
after "the commencement of the Act". There 
is no saving clause with regard to pending 
litigations. By necessary intendment section 
affects properties which are subject-matter 
of a pending litigation and court will give 
effect to this intention though there is no 
express reference to pending actions. A 1958 
Cal 671 (674) •* A 1957 Cal 527 (528) (DB) 
•* A 1960 Bom 32 (33. 35) : 61 Bom LR 560 
•• 1959 Raj LW 94. 

(7) Section 14 has a limited retrospective 
operation. But section applies to property 
possessed by a Hindu female when the Act 
commences, or thereafter. If before com¬ 
mencement of the Act property is transfer¬ 
red, it is not in law possessed by her and 
Section 14 will have no application to that 
property. There is nothing in that section 
which revives estate of a limited owner de¬ 
termined before commencement of the Act, 
by death, actual or civil. Section 14 in terms 
purports to enlarge the estate in property 
possessed by a Hindu female and enables 
female to hold property as a full owner: it 
does not purport to enlarge an estate deter¬ 
mined before commencement of the Act. or 
to enlarge the estate conveyed to alienees 
by limited owner before that date. The pro¬ 
visions of Section 4 of the Act do not affect 
this position. A 1958 Bom 244 (246. 247) (DB) 
•• A 1965 Madh Pra 85 (89, 90. 92). (Sec. 14 
is partly retrospective and partly prospec¬ 
tive — Phrase "whether acquired before or 
after the commencement of this Act” is re¬ 
trospective and phrase, "any property pos¬ 
sessed by a female Hindu” is prospective — 
Acquisition and possession entail full owner¬ 
ship — Acquisition and possession must co¬ 
exist but they need not be simultaneous.) 

(R> Provisions of Section 14 are retrospec¬ 
tive in some respects and prospective In 
some. They are retrospective to the extent 
that they govern property acquired bv a 
Hindu female even before commencement 
of tre Act, every property of a widow whe¬ 
ther Inherited before the commencement of 
the Art or after became her ab.solute pro¬ 
perty. But they are not restrospertlve to 
this extent that a property alienated by her 
tefore ocmimencement of the Art is deemed 
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to have been owned by her absolutely. They 
contain no provision affecting alienations 
made by her before commencement of the 
Act. in other words their validity and effect 
are left untouched. Provisions are prospec¬ 
tive in the sense that property becomes ab¬ 
solute property of female only with effect 
from commencement of the Act; the words 
"shall be held by her as full owner” mean 
that she will hold it as a full owner since 
commencement of the Act and not that she 
will be deemed to have held it as full owner 
with effect from the date of inheritance. A 

1958 All 304 (308) (DB). (Reversed on an¬ 
other point in A 1966 SC 216.) 

(9) Act cannot be called retrospective, or 
retroactive, merely because a part of the re¬ 
quisites for its action is drawn from a time 
antecedent to its passing. Therefore, it is 
not possible to accept the view that Sec. 14 
is retrospective in its operation or that it 
is partly retrospective and partly not. A 

1959 Madh Pra 1 (3) (DB). 

(10) Where by legislation subsequent to 
a preliminary decree in a partition suit the 
rights of the parties are altered retrospec¬ 
tively, the Court must take this into con¬ 
sideration and adjust the right of the parties 
suitably and if necessary by altering the 
preliminary decree. A 1958 Cal 472 (474). 

4. Effect of section. 

(1) Effect of Sections 14 and 15 is that a 
woman becomes full owner of property 
which she acquires on inheritance or other¬ 
wise. A 1958 Pat 115 (117) ** A 1959 Cal 787 
(794) •• (1970) 2 Mys LJ 540 (543) (DB) *• 
(1969) 71 Punj LR 675. 

(2) Widow’s estate — Pre-Act compromise 
decree — Widow’s right of alienation res¬ 
tricted — Commencement of Hindu Succes¬ 
sion Act — Effect — Widow became fuU 
owner of her limited estate under S. 14 (1) 
and fetters imposed on her right of aliena¬ 
tion stood overriden. ILR (1978) 1 Cal 534 

(541) •• A 1973 Guj 227 (233) : 15 Guj LR 
64, 

fSee however A 1977 PunJ 17 (20):78 Pun 
LR 785 : 1976 Pun LJ 468. (Where a Hindu 
widow had already possessed life interest 
in the property left by her father-in-law and 
if her interest was in no manner restricted 
by the compromise, her interest In the pro¬ 
perty would stand enlarged into an ab¬ 
solute interest under S. 14 (1). In such a 
case S. 14 (2) would not be applicable.)! 

(3) The enlargement of the Hindu Widow’s 
limited estate into a full estate by virtue of 
S. 14 does not in any way bring about a 
change in the character of the joint family 
or the Widow’s status as a member of the 
joint family or the Kartha’s power to re¬ 
present the joint family including her. 
Therefore the suit filed originally by the 
deceased mortgagee’s two sons who includ¬ 
ed the Kartha of the joint family of which 
the widow also was a member, is maintain¬ 
able though the widow was impleaded after 
the limitation period. A 1977 Andh Pra 24 i 
(1975) 2 APLJ (HC) 208 (DB). 

(4) Effect of the Act is to confer absolute 
ownership on a female Hindu, i. e. widows 
of last male-holder, in respect of all pro¬ 
perties left by a male Hindu, which wae in 


her or their possession on date of the com¬ 
mencement of the Act, even though the hus¬ 
band or the male Hindu had died long be¬ 
fore the commencement of the Act A 1967 
Orissa 1 (3) : ILR (1956) Cut 599 (DB) •• A 
1977 Mad 228 (232) : 1978 Hindu LR 236 •« 
A 1958 All 773 (773) •• A 1958 Pat 319 
(324) (DB) •* A 1957 Cal 557 (559) (DB) •• A 
1957 Punj 89 (90) (DB) •• (1968) 70 Punj LR 
526 •• A 1966 Bom 174 (178, 179) (DB) •• A 
1964 Assam 106 (108). 

fSee also A 1973 Guj 227 (231) : 15 Guj 
LR 54. (Property inherited from deceased 
husband by Hindu widow — She becomes 
absolute owner thereof on coming Into force 
of the Act even if inheritance took place 
prior to the Hindu Women’s Rights to Pro¬ 
perty Act.) •• A 1980 SC 1329 : 1980 All LJ 
580 : 1980 UJ (SC) 330. (Widow of the last 
proprietor of lands in dispute was recorded 
as such — At that time neither the U. P. 
Zamindari Abolition and Land Reforms Act 
(1951) was passed nor Hindu Succession Act 
came into force — Held that after passing 
of both the Acts the widow became ab¬ 
solute owner or the property and the in¬ 
terest of collaterals ceased to exist.)! 

(5) Where a female executed a will in 
1949 and died in 1956 after coming into 
force of the Act and till her death both 
title and possession vested in her, in spite of 
her executing the will she must be held to 
have become full owner of the property on 
coming into force of the Act. After looming 
full owner the right to create testamen¬ 
tary disposition was available to her. There¬ 
fore. the operation of will, if it is otherwise 
valid could not be affected on the ground 
that at the time of execution she had no 
power of disposition, though such a power 
had accrued to her by the date, the will 
could legally take effect. (1968) 34 Cut LT 
874 (877, 878). 

(See also A 1978 Punj 285 (290) : 1978 

Cur LJ (Civ) 295. (Hindu widow maki^ 
will of property In her possession while 
being a limited owner — After the enforce¬ 
ment of the Act the will takes effect on 
her death even though it was not operative 
when executed.)! 

(6) It is immaterial whether a Hindu 
fem^e acquires the properties ^th her 
own funds or she is merely a benamidar of 
her husband. In either view of the matter 
she is the absolute owner of the properties. 

A 1957 Cal 527 (528) (DB). 

(7) Under combined effect of Proviso to 
Section 6 and sub-section (1) of Section 14 
the village share of a coparcener devolves, 
after his death, upon his widow by succes¬ 
sion and not by survivorship. This village 
share is the property possessed by the widow 
and must be deemed to have been held by 
her as a full owner and not as a limited 
owner. A 1957 Madh Pra 38 (39) (DB). 

(8) Under Section 14 wife becomes full 
owner and if she wants to alienate her 
perty, she can do so only In accordance wim 
tile provisions of the 'Transfer of Property 
Act which reouires a registered dociOTcnt 
The land orally surrendered by her ie in 
law invalid. A 1959 Pat 446 (448). 

(9) A Hindu widow who becomes undtf 
Se^ion 14 full owner of the property she 
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inherited with limited interest from her 
husband prior to the coming into force of 
the Act, is entitled under S. 30 of the Act 
to dispose of that property by will in ac¬ 
cordance with the provisions of the Succes¬ 
sion Act, 1925. The overriding effect secured 
to the aforesaid provisions of law through 
S. 4 thereof over any text, rule or inter¬ 
pretation of Hindu Law or any custom or 
usage as part of that law, should not be 
lost sight of while interpreting the aforesaid 
provisions of the Hindu Succession Act or 
anything done thereunder. A 1979 NOC 
41 : (1978) 1 Andh LT 407 (DB). 

(10) Widow becoming absolute owner 
under — Is competent to sell her undivided 
interest in the property. A 1973 Pat 477 
<478) : ILR (1974) 53 Pat 172. 

(11) Even while a Hindu widow could 
Claim only a limited estate under law in pro¬ 
perty of her husband, the succession certi¬ 
ficate Court is not entitled, at any rate, in 
the absence of special circumstances, to call 
for any security from her. Act has now re¬ 
volutionised the position in favour of the 
Widow and other limited estate holders by 
abolition of such estate and their conversion 
into absolute estates. A 1957 Ker 90 (92) : 
ILR (1957) Ker 390 (DB). 

(12) Section 14 would have no application 

where a female Hindu never acquired any 
property at all. or where, having acouired 
It. she happens to have lost her title thereto 
by alienation, surrender or otherwise and 
of which she was not or could not be said 
to be in juridical possession at the com¬ 
mencement of the Act. Where the interest 
of a deceased coparcener had passed by sur¬ 
vivorship in 1946 and his widow was turn¬ 
ed out of the family by the surviving co¬ 
parcener, and was not in possession of her 
husband’s share at the commencement of 
the Act, Section 14 could not be invoked by 
her in support of her claim for partition of 
her husband’s share. A 1960 Raj 82 (85) 5 

1960 Raj LW 95 (DB). 

(13) Section 14 does not enlarge the inci¬ 
dent of Jagir tenancy. Where, therefore, ac¬ 
cording to the Marwar Land Revenue Act 
40 of 1949 the Jagir was vested in the State 
and it was heritable only by the natural 
male descendants of the grantee, a widow 
eould not acquire an absolute right to the 
prooerty which she held in lieu of main¬ 
tenance. ILR (1960) 10 Raj 1143. 


(14) Application by Karta of joint Hindu 
family entitled to represent family for scal¬ 
ing down debt under Madras Act 4 of 1938 
dismissed — Mother of Karta does not get 
fresh right to apply by virtue of Sec- 
■on 14 (1) of Hindu Succession Act and 
■iinllar application by her is not maintain¬ 
able. (1968) 81 MLW 585. 


(19) Hindu Joint family — Karta as sole 
randvlne coparcener in joint possession 
al<nig with widow of predeceased son and 
Jar unmaf^ed daughter — On coming Into 
■orea of S. 14, Hindu Succession Act the 
to t^are of female members under 
Act 10 of 1033 becomes absolute inde¬ 





'Vai 




pendently of partition — Karta has no 
power to alienate their share thereafter. A 
1977 Kant 188 (191) : 1977 Hindu LR 646 
(DB). 

fSee also 1977 MPLJ 456 (463). (The 

limited interest of the widow in the joint 
family property became enlarged into an 
absolute estate when the Hindu Succession 
Act came into force. But she would still con¬ 
tinue to be member of the joint family. The 
only changes brought about by S. 14 were 
that (1) the limited estate of the widow 
became her absolute estate and she became 
a fresh stock of descent and consequently 

(2) the right of survivorship of the copar¬ 
ceners which under S. 3 (2) Hindu Women’s 
Rights to Property Act rema ned suspended 
during her lifetime was destroyed.) *• A 
1971 Ker 202 (204). (Where the estate taken 
bv the Hindu widow was the estate as con¬ 
templated by the Mithakshara Hindu Law 
that conferred on her right to claim her 
share—the Hindu woman’s estate—S. 14 ( 1 ) 
would be applied to such estate and enlarg¬ 
ed it to an absolute estate when the Act 
came into force.)! 

5. "Any property possessed by a 
female Hindu.’’ 

(1) Word "possessed” and word "held” 

used in Section 14 (1) mean one and the 
same thing. A 1958 Mad 255 (260) : ILR 

(1958) Mad 354 (DB>. 

(2) Word "possessed” in Section 14 Is used 
in a broad sense and in the context means 
the state of owning or having in one’s hand 
or power. A 1959 SC 577 (582) •• A 1957 
Andh Pra 280 (281) (DB) •• A 1967 SC 1786 
1789, 1791, 1793) ; 69 Pun LR 998 *• (1970) 
83 Mad LW 541 (545). (In the case of a gift 
by a widow the property cannot be said to 
be possessed by her for her lifetime. When 
she has parted with her ownership there is 
no room for the application of Section 14 
(D.) •• (1967) 2 Mys LJ 31 (35) (DB) *• 
(1966) 2 Mys LJ 633 (635) (DB) •• A 1966 
Andh Pra 305 (309. 310) : (1965) 2 Andh LT 
187 • A 1964 Pat 187 (192, 193) : 1964 BLJR 
152 •• A 1961 Him Pra 10 (14. 15) •• A 
1961 Ker 247 (250) : 1961 Ker LT 265 (DB) 
*• A 1960 Andh Pra 359 (362, 363), 

(3) To attract provisions of Section 14 
bettering the right of a Hindu female the 
property must have been possessed by the 
female when the Act came into force. A 1959 
Madh Pra 1 (2) (DB) •• A 1967 Puni 184 
(185) : 68 Pun LR 661 •* (1966) 2 An WR 
24 (27) (DB) •• A 1957 Andh Pra 280 (281) 
(DB) •• 1973 J and K LR 316 (320) (DB). 

fSee also (1973) 2 Andh WR 219 (226) *• 
A 1959 Andh Pra 244 (247) (DB). (In view of 
the past tense "possessed” used in S. 14 (1) 
a Hindu female must have possession 
of property by the time the Act came 
Into force, as distinct from the acquisition 
of right thereto which can be before or 
after the commencement of the Act.)! 

(4) Section 14 only applies to properties 
*possessed by’ the female Hindu at the date 
of the commencement of the Act. It Is not 
correct to say that the expression 'possessed 
by a female Hindu’ refers to a point of time 
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before the commencement of the Act, A 1958 

Pat 581 (583) (FB). 

(5) Words of Section 14 "property posses¬ 
sed by a female Hindu" obviously mean 
that to come within the purview of the sec¬ 
tion property must be in possession of 
female concerned at the date of commence¬ 
ment of the Act. That possession might have 
been either actual or constructive or in 
any form recognized by law. but unless 
female Hindu, whose limited estate in the 
disputed property is claimed to have been 
transformed into absolute estate under this 
section was at least in such possession, tak¬ 
ing the word "possession" in the widest 
connotation when the Act came into force 
the section could not apply. A 1959 SC 577 
(582) •• ILR (1981 Bom 1325 (1339) 

(Where the pleadings of the parties 
show that possession, at least juridical if not 
actual was with the widow it could not be 
said that the effect of S. 14 could be left out 
of consideration for the simple reason that 
plaintiff had not pleaded in the alternative 
that even assuming the widow had a life 
estate under a wUl, still that life estate 
ripened into a full estate as a result of Sec¬ 
tion 14.) •* A 1981 Punj 68 (70) •• 1980 
Mah LJ 250 (253) : 1981 Hindu LR 352 •• 
A 1978 Mad 21 (26) : (1978) 1 Mad LJ 391 •• 
1977 BLJR 290 (DB) •• A 1976 Gauhatl 10 
•* (1976) 17 Guj LR 967 : 1977 Hindu LR 43 
(45) (DB) •• 1973 Cur LJ 454 (Punj) •• A 
1958 Cal 671 (672) *• A 1958 Mad 459 (460) •• 
A 1958 Pat 319 (323) : 37 Pat 496 (DB) •• A 
1957 Andh Pra 280 (281) (DB) •* (1968) 70 
Pun LR 30 (32) ; 1968 SCD 881 •• (1967) 69 
Punj LR 391 •• A 1966 Guj 133 (135) •• A 
1965 J and K 11 (15) •• A 1965 Mya 290 
(291. 292) •• A 1964 Mad 76 (77) •• A 1963 
Mad 50 (59) •• A 1961 Pat 60 (66) *• A 1960 

Pat 182 U84 to 186) *• A I960 Punj 404 (405, 
406), 


[See A 1977 SC 1944 (1951) : (1978) 1 SCJ 
29 : 1977 Hindu LR 2«7. (Where the Hindu 
female had acquired the property under the 
compromise in lieu of satisfaction of her 
nght of maintenance, the provisions of Sec¬ 
tion 14 (1) would be applicable and not of 
S. 14 (2). though the limited interest was 
prescribed by the compromise. Where the 
property is acquired at a partition or in lieu 
of right of maintenance it is in virtue of a 
pre-existing right and such an acquisition 
would not come within the scope of sub-sec¬ 
tion (2) of S. 14. A 1967 Mad 429. ILR (1967) 

1 Mad 68, A 1972 Mad 279, (1968) ILR 47 
Pat 1118, ILR (1968) Andh Pra 621, A 1975 
All 151, A 1959 J & K 92 (FB). A 1970 Ori 
131 and A 1976 SC 2198, Overruled. A 1971 
Ori 242, A 1977 Mad 64. (1970) 72 Pun LR 73 
(Delhi). A 1972 Punj 458. (1974) 87 Mad LW 
599. Impliedly Overruled. A 1969 Andh Pra 
300. Reversed*) *• A 1978 Bom 83 (90): 1978 
Mah LJ 490 (DB) •• A 1977 Orissa 142 (146): 
1977 Hindu LR 368 •• A 1971 Pat 104 (106) : 
1970 BLJR 952 *• A 1975 Punj 45 (46 to 48): 
ILR (1976) 1 Punj 394 (DB) *• (1970) 72 Bom 
LR 471 (474) (DB). (A Hindu widow who has 
interest in the joint property which she 
got on her husband’s death can be said to 
have possession of the property within the 
jneaning of that phrase in Section 14 (1) of 
the Hindu Succession Act, 1956. It is not 


that she should 
h^ share to possession either by 
ac^al partition or even by asking for par- 

A 1982 Mad 29 (35) : 1981 Hindu 
(1970) 2 Delhi 113 *• A 1971 
104 (106). (Property of widow — it 

SSwnr possession 

only for her lifetime m satisfaction of her 

™®’ntenance.) (1967) 69 Pun LR 
(V^^^rried ffindu daughter governed 
Punjab remaining in posses- 
personaUy or constructively 
through her other co-sharer, of her deceas- 

property in lieu of maintenanca 
^en Act came into force — Her limited 
gete enlarged into full estate under 

** ^ 272 (275) 

(UB). (Where, as per agreement and the de- 
claration made by the widow, the properties 
jotted to her on partition of the joint 
family before coming into force of the Act 

name and possession 
owner during her lifetime, she 
g^ full ownership of the said properties 
after conunencement of the Act. It is enough 
Hindu female has right to the pro- 
which she is In possession, however 
restricted the nature of her interest may 
be.)l 

[See also A 1979 NOC 84 : (1978) 4 All 
LR 715 (717), (Tlie bare right of being maln^ 
tamed out of the joint family estate and of 
*“®5idences in the joint family house, could 
not be said to be such a property as may 
have been possessed by the widow within 
the meaning of S. 14, so as to make her a 
full owner of any property, unipj^g some 
property had been specificlally earmark^ 
and settled on her in lieu of that right of 
maintenance.) •• A 1971 J and K 142 (143, 
144): 1971 JandK LR 288 •• A 1975 Guj 126 
(131 to 133) : 1976 Hindu LR 238 (DB). 

(Death of husband prior to Hindu Women’to 
Rights to Property Act, 1937 — Widow’s 
right of maintenance and residence cannot 
be held to be property possessed by her as 
limited owner so as to attract S.14 (1).)] 


(6) Joint family property — Partition 
Right of widow to absolute ownership — 
Widow not in possession of any property at 
the time of partition — Absolute ownership 
cannot be granted. A 1982 Ker 137 (138). 

(7) Where the husband of a female Hindu 
died in the state of jointness in 1930 or 1932 
(1. e. before coming into force of the Hindu 
Women’s Rights to Property Act 1937) and 
the property left by the deceased husband 
passed on to the surviving coparcener by 
way of survivorehip and the widow had no 
interest in the suit properties the widow 
could not be said to be in constructive pos¬ 
session of the suit properties in 1930 or 1932. 
Therefore S. 14 could not apply to such case. 
A 1977 Pat 201 (203) *• A 1974 Mys 1 (2. 3)1 
(1973) 2 Mys LJ 267. 

(8) Possession of a licensee, lessee or mort-* 
gagee from the female owner or the posses¬ 
sion of a guardian or trustee or agent of 
female owner would be her possession for 
purpose of Section 14. A 1957 Andh Pra 280 
(281) (DB) •• A 1959 Pat 75 (78). (A 1958 
Orissa 75, Dissented from.) ** A 1958 Cal 
671 (672) •• A 1958 Mad 459 (460) •• (1969) 
82 Mad LW 425 (432) (DB). ("Property" — 
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Includes right of Trusteeship — Female can 
succeed to it.) •• A 1962 Pat 131 (138, 139) 
(DB) •• A 1961 Puni 395 (397) : 63 Punj LR 
462 (DB). 

rSee 1980 Mah LJ 250 (253) . 1981 Hindu 
LR 352 •• ILR (1971) 1 Cal 541 (547) (DB). 
(Where a widow had permanently leased out 
lend inherited by her. yet as she actuaUy 
possesses right to receive rents she will be 
deemed to be in possession of the land.) ** 
(1968) 81 Mad LW 655. (Proprietary right 
acquired by or accrued to widow under Sec¬ 
tion 3 (2) Hindu Women’s Rights to Property 
Act (1937) can be described as "property 
possessed by a female Hindu.)l 

FBut see (1976) 1 Cal LJ 39 (41). (Note : 
Not good law in view of ILR (1971) i Cal 
541 (DB).l . 

(9) Prior to the passing of the Hmdu 
Succession Act, succession to shebaitship 
could not be appointed by will, unless it 
be the will of the founder who first created 
the endowment by dedicating property to 
a deity, property over which he had ab^- 
lute powers of disposition. Under the Hindu 
Succession Act the line of inheritance of a 
Hindu dying intestate stood altered in res¬ 
pect of the property in the nature of 
shebaitship left by him. by giving his wid 9 W 
an equal right to succeed to it along w^tn 
his male issue and therefore it must follow 
that the property in the nature of shebait- 
ship possessed by a female Hindu on 17tn 
June 1956 the date on which the Hindu 
Succession Act, 1956, came into force would 
be held by her from then onwards as full 
owner thereof and not as a limited own^. 
unless it was received by her by a right 
or under a will or any other instrument or 
decree or order of a Civil Court or an 
award, the terms of which prescribed a 
restricted estate therein. 1979 All LJ NOC 
70. 

(10) Where female owner had sold away 
property. In which she had only limited 
Interest, before the Act came into force and 
put vendee in possession, she could, in no 
sense be regarded as "possessed" of the pro¬ 
perty when the Act came into force. A 1958 
Ker 142 (143) (DB) •• A 1971 Mys 151 (153, 
154) : (1970) 2 Mys LJ 540 •• A 1957 Andh 
Pra 280 (281) (DB) •* A 1957 Ker 86 (89) 
(DB) *• A 1986 Punj 31 (32) : 1965 Cur LJ 
217. 

(11) Where a widow, having limited 
ownership in properties inherited by her 
from her late husband, divests herself of 
her widow's estate by alienating the same 
to third parties then by repurchasing the 
wune properties either before or after the 
coming Into force of the Act she would not 
^ the rights which she enjoyed previous¬ 
ly so as to enlarge her limited ownership in¬ 
to a full ownership under S. 14 (1). 

The expression possessed by a female in 
S. 14 (1) obviously means that the widow 
Wiist have acquired it or be in possession or 
the property as a Hindu widow, and it is 
Wfuy when euch possession continues that 
■he becomes owner of the property. 
(1®70) 2 Andh WR 264 (278). 

also A 1977 Punj Ml 
1 ILE a«7) 2 FonJ »S (FB). (Both the 


limited interest and the possession of the 
property have to concur in order to attract 
the provisions of S. 14 (1). It, therefore, 
seems plain that if a limited female Hindu 
owner has lost or abandoned possession of 
of the property she herself cannot avail of 
the benefit of the provision aforesaid. A 
1960 Punj 404, Overruled.) *• A 1972 Mad 83 
(86) : (1971) 2 Mad LJ 286 (DB). (Mere 

possession of properties is not sufficient to 
attract the operation of S. 14 (1). It i-s 

possession as limited owner that the section 
contemplates. If a Hindu female is in posses¬ 
sion of a property other than as limited 
owner thereof S. 14 (1) of the Act cannot 
successfully be invoked and she does not 
become the full owner.)] 


(12) The phrase "possessed of’’ in the 
opening clause of S. 14 has been used in 
the sense of ownership which gives right to 
possession. A 1958 Cal 671 (672). 

rSee also 1971 Tax LR 1112 (1117) : 1971 
UPTC 497 (All). (Overruled on another point 
in 1972 Tax LR 509 (All) (FB).) (1970) 2 

Mad LJ 620 (624). (Mere physical posses¬ 
sion of the property without right of owner¬ 
ship will not attract the provisions of 
S. 14.) •• A 1978 Cal 525 (527, 528) : 1979 
Hindu LR 218. (B died leaving behind U. 
his widow and son S. S died leaving hiii 
minor widow K. G was appoined guardian 
of K’s person and property, K remarried. 
Even after K's remarriage, G continued in 
management of her property. 

Held: As the Hindu Succession Act was 
not enacted at the time of remarriage of K 
on 14-7-1954, the interest which K acquired 
from her husband S in the land ceased to 
exist under S. 2 of the Hindu Widow’s Re¬ 
marriage Act. The word "possessed" used in 
S. 14 (1) of the Hindu Succession Act. con¬ 
notes both ownership and possession and 
not possession alone without ownership. As 
K’s continued possession through her guard¬ 
ian G was mere possession without any 
title, it did not confer any absolute estate 
in disputed land in her favour u/s. 14 (1).)1 


(13) The cardinal condition in section is 

possession by widow, which must be pre¬ 
sent before section is applied to better her 
rights in property. Widow who is not in 
possession but has parted with A before 
the Act came into force cannot have bene- 
ats of the section; a fortiori any trans¬ 
feree by her before commencement nf Act 
cannot be given benefit of S. 14 either, be¬ 
cause no such provision exists. A 1959 Madh 
Pra 1 (2) (DB). (A 1958 Pat 319, Dissented 
from.) •• A 1966 Mad 165 (166, 167) s 78 

Mad LW 616. 

(14) Word "possessed" cannot be confin¬ 
ed in its operation only to possession of the 
Hindu female at the date of enforcement of 
the Act either on a grammatical view or 
wen in view of text of section itself. Word 
las been used in broad sense and includes 
xjssession of property which may not be 
n her actual possession but to which she 
nay have a right in law to recover posses- 
ilon such as her suit against a trespasser 
who has not perfected his title by adverse 
jossession, A 1959 Pat 75 (77) •* 1970 All 
U 229 (236) •• (1970) 2 Mys LJ 540 (545) 
[DB) •• (1965) 1 MLJ 579 •• A 1965 Pat 160 
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(162, 164. 166) : (1965) 58 ITR 671 •• A 1960 
Bom 463 (4(57) : 61 Bom LR 1316. (Posses¬ 
sion contemplated by S. 14 is legal posses¬ 
sion, and property in the wrongful occupa¬ 
tion of a trespasser either directly or 
through his tenants is nonetheless possessed 
by a Hindu female within the meaning of 
section.) 

fSee also 1976 MPLJ 544 (555) (DB). (Where 
the whole of the property of a Hindu female 
ve.sted in the Official Receiver by reason of 
S, 28 (2) of the Provincial Insolvency Act, 
it could not be said that she was not posses¬ 
sed of the same within the meaning of 
S. 14 ( 1 ) when the Hindu Succession Act 
came into force. Therefore after the com¬ 
mencement of the Act she would become a 
full owner thereof even on the appointment 
of the Interim Receiver in January 1950.)! 

fBut see A 1963 Orissa 167 (168) : 29 Cut 
LT 474 •• A 1958 Orissa 75 (76, 77) (DB).] 

(15) Widow gifting away certain property 
prior to coming into force of S- 14 (1) — 

Courts declaring that gift was not valid as 
against the reversioner — Donees re¬ 
linquishing the gift — Widow not in posses¬ 
sion of property on date of S. 14 U) com¬ 
ing into force — Widow resuming posses¬ 
sion of the suit properties subsequently after 
the date of coming into force of the Hindu 
Succession Act (1956) — Held she became 
absolute owner of the property. ILR (1980> 

1 Kant 240 (245). 

rSee also 1975 Rev LR 740 (744) 

(Punj) (Widow inheriting property 

from her father under a gift 

deed — Gift deed not challenged by 
reversioners — Hindu Succession Act com¬ 
ing into force In the meantime — Widow 
being in possession of property gifted to 
her became full owner of the property—No 
bar remained in bequeathing the said pro¬ 
perty under a will by the widow.) •* 1979 
Hindu LR 46 (47) (Punj). (Where a Hindu 
widow did have some connection with the 
property that she had earlier gifted in 
favour of the transferees and the transferees 
returned the property to her temporarily, 
she having come into possession of it had 
become absolute owner under S. 14 and 
therefore she could transfer it subse¬ 
quently.)! 

(16) If a contingent Interest created by a 
Hindu dying prior to Hindu Succession Act 
fails and the property reverts to his estate, 
it may very well devolve as a limited estate 
on a female heir by virtue of the provisions 
of the Hindu Law in force prior to the 
coming into force of the Hindu Succession 
Act and such limited estates will obviously 
become absolute by virtue of S. 14 (1). A 
1972 Mad 390 (398) : 85 Mad LW 112 (DB). 

rSee A 1972 Andh Pra 246 (249. 250) : 
(1972) 2 Andh WR 276 (DB). (Where a 

Hindu widow executed in 1937 a settlement 
deed of property in her capacity as legatee 
but in fact she was only an heir to her 
son entitled to woman’s estate as her hus¬ 
band’s Will was found to be invalid and 
b-^r son died jhortly after her husband, the 
co;ld not have any effect at all 
aiitj 2ou)d not pass any ti-Ue to the donee. 


The title would continue in Hindu widow 
and the possession of donee would in law 
be possession of Hindu widow. Her rights 
would be enlarged to absolute rights under 
S. 14.) 1 

(17) Where the intention of the donors 
was that the donee should take properties 
and enjoy the same during the lifetime of 
her offspring and that after her death, 
they should devolve upon her children, the 
intention held was to confer a heritable 
estate and not a life estate. Thus the donee 
acquired an absolute estate under S. 14 (1). 
A 1972 Andh Pra 192 (194, 195) : (1972) 1 
APLJ 140. 

(18) The expression "possessed by a 
female Hindu" in S. 14 (1) cannot be inter¬ 
preted as "possessed at any time". The ex¬ 
pression "whether acquired before or after 
the commencement of this Act" which fol¬ 
lows it should be interpreted according to 
the context as applying to the word "pro¬ 
perty" and not to the word "possessed”. 
The plain meaning of the expression is 
that any property irrespective of the fact 
whether it had been acquired before or 
after the commencement of the Act which 
is in possession of a Hindu female shall 
after the commencement of tne Act be held 
by her as full owner. A 1957 Cal 557 (559) 
(DB). 

(19) The word "possessed” in S. 14 can¬ 
not possibly be held to mean anvdhing other 
than lawful possession or possession as an 
owner. The words "as full owner thereof 
and not as a limited owner” as given in 
the last portion of sub-section (1) of S. 14 
clearly suggest that the Legislature only 
intended that the limited ownership of 
a female may be changed into full owner¬ 
ship. A 1959 Puni 558 (560, 561) (DB) •• 

A 1970 SC 1019 (1020) : 1970 SCD 935 •• A 
1966 SC 1879 •• A 1975 Mad 8 (10 to 12) : 
1975 Hindu LR 429 (DB) •• (1966) 1 SCA 
444 •• (1970) 72 Pun LR 54 (57) •• A 1968 
Punj 295 (297). (Possession, by a yddow of 
sonless son. who predeceased his father, 
more than 12 year before commencement of 
Act as a limited owner — S. 14 is attracted 
and widow’s possession will be as full 
owner.) •• A 1966 Mys 130 : (1965) 2 Mya 
LJ 293 •• A 1965 Mys 290 (291. 292) •• A 
1963 Mad 452 (454. 455) “A 1981 Punj 274 
(275) •* A 1961 Punj 203 (204). 

(20) Per Tare, J. — Since the Act has no 
retrospective operation the only reasonable 
Interpretation to be put on the word 
’possessed’ would be none else than in the 
sense of conveying the meaning of a right 
in praesenti. A 1959 Madh Pra 1 (3) (DB). 

(21) The document in question, executed 
by the two co-widows in favour of their 
daughters, in the year 1938, was styled as 
a deed of settlement. The document pro¬ 
ceeded to recite that it came to be execut¬ 
ed by the settlors only to fulfil the desire 
of their husband. The main terms of tte 
deed were that the settlors would not ali^ 
nate the property nor would they create 
any encumbrance but would merely enjoy, 
the income therefrom during their lifetime. 

Held On construction of the document 
that the document which had. In the coi> 
eluding portion created a right in praeeentl 
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would mean that whatever rights the 
widows had they had parted with them. 
But the right to collect merely the income 
from the properties was reserved to them¬ 
selves. Even, otherwise, assuming that pos¬ 
session had been retained by them, it would 
be only a case of permissive occupation. 

If that be so, such possession would not 
get enlarged into an absolute right under 
S. 14 (1) of the Hindu Succession Act. A 
1978 NOC 146 : 91 Mad LW 39. 

(22) A trespasser’s possession can never 
be taken to be a possession in any mode of 
the rightful owner as his possession is com¬ 
pletely adverse to the interest of the right¬ 
ful owner. The word ’possession’ in S. 14 
cannot therefore include the possession of 
a trespasser. A 1958 Orissa 75 (78) (DB) ** 
A 1959 Punj 558 (561) (DB) •• A 1958 Punj 
208 (209) •• ILR (1980) 1 Kant 240 (246). 

(23) The application of the provisions of 
S. 14 conferring full ownership on the 
female heir is dependent upon the clause 
“that she must be possessed of the pro¬ 
perty”. A female heir, therefore, cannot 
claim absolute ownership in respect of pro¬ 
perties of which she is not in possession at 
the time of commencement of the Act. The 
inevitable conclusion, therefore, is that the 
conception of limited rights prevailing in 
Hindu law up to the commencement of the 
Act is not completely abrogated. Such pro¬ 
perties, in respect of which under the pro¬ 
visions of S. 14, she has no absolute owner¬ 
ship must be governed by the provisions 
of Hindu Law prevailing before the Act 
came into force. A 1958 Orissa 75 (77) (DB) 

•• (1966) 32 Cut LT 782. 

* 

(24) The argument. that the widow 
(mother of the Karta) would have got on 
partition and of which she would be an 
absolute owner by virtue of S. 14, and, 
therefore. the alienation of the joint 
family property made by the Karta is not 
binding on her, involves a fallacy. For 
without partition, the widow mother can¬ 
not be taken to be possessed of the pro¬ 
perty without which the absolute owner¬ 
ship will not come to her benefit. A 1961 
Pat 347 (350) : 1961 BLJR 273. 

(25) Compensation awarded in respect of 
property in possession of widow, who had 
not at date of the acquisition absolute 
interest therein, and lying invested under 
S. 33 of the Land Acquisition Act on date 
when tile Hindu Succession Act came into 
force Is property ’possessed’ by a female 
Hindu, within the meaning of S. 14 (1). A 
1961 Cal 26 (27, 30) : 64 Cal WN 605 •• ILR 
(1966) 2 All 620 (658. 659) (DB). (Compensa¬ 
tion bonds paid to a person on abolition of 
bis zamindari or estate. S. 14 will apply.) •• 
(1963) 1 Mys LJ 214. 

(26) Widow in adverse possession of house 
■ince 1918 when her husband died — Her 
timited title prescribed against other mem¬ 
bers of the family — Held, that u/s. 14 she 
became full owner of the house even if she 
was In possession of that property in lieu 
,^nwimenance. A 1964 Pat 45 (50) : 1964 

- .^,IP7 ) Daughters become absolute owners of 
SlitwUeg which they inherited as 


daughters even though prior to the Act they 
merely had a life interest. 1968 All WR (HC) 
655 (656). 

6, “Acquired” — Meaning of — 

See also Note 17 

(1) While in the context of the Explana¬ 
tion to S. 14 (I), the word ’acquired’ in sub¬ 
section (1) is to be given the widest possible 
connotation the same word in sub-sec. ( 2 ) 
is to be construed in a narrower sense. The 
reason is that the explanation is restricted 
to sub-section (1) and recourse to this ex¬ 
planation was not intended by the Legis¬ 
lature to be taken for construing sub-sec¬ 
tion (2). Thus construed, property within the 
meaning of sub-section (2) is said to be 
'acquired' when prior to the acquisition the 
the female Hindu acquiring it had no 
interest in the property and it was for the 
first time by virtue of gift, will or other 
instruments mentioned in this sub-section 
that the property was acquired by her. 
(1968) 70 Punj LR 292 •• A 1966 Punj 329 
(331) : 68 Punj LR 382 •• A 1962 Cal 438 
(439) •• (1971) 1 Mad LJ 439 (450). 
(Overruled on another point in A 1972 Mad 
279 (FB).) 

FSee A 1971 All 515 (516). : 
1971 All WR (HC) 426. (Widow, who 
inherited her husband's property by subse¬ 
quently agreeing to remain in possession of 
it as limited owner and not to waste it. is 
not covered by sub-sec. (2) since she had 
not "acquired” widow’s right under . the 
agreement but prior to it by inheritance.) 
•• ILR (1971) Cut 493 (505). (Where under 
a will of 1936 the bequest of the testator’s 
property to his future son-in-law was to 
take effect on the testator’s wife’s death 
which occurred in 1963 the bequest became 
infructuous as on the testator’s death tha 
widow acquired his property by inheritance 
and not under the will and her rights be¬ 
came absolute under S. 14 (1) before the 
bequest was to take effect.) •• A 1974 
Gauhati 73 (76, 77). (Where a declaration of 
ownership granted to a Hindu female in a 
suit to the extent of one third share in the 
estate of her husband was in virtue of her 
heirship to her husband and not in virtue 
of the decree made therein, nothing said in 
decree could have any bearing on that right 
and so the case would be governed by Sec¬ 
tion 14 (1).)1 

fSee also 1982 All LJ 893 (894) •• 1972 
Jab LJ 720 : 1972 MPLJ 921 (924). (In 

order that a case of a Hindu female should 
come within sub-sec. (1) of S. 14, the right 
acquired by her must be in the nature of 
property and not a mere right of posses¬ 
sion) •• A 1981 Bom 271 (274). (Property ac¬ 
quired by female Hindu — Mere mutation 
of names in records by husband in favour 
of wife would not amount to her having ac¬ 
quired the property — She must establish 
some right of ownership in her to property.) 
•• A 1982 All 162 (167). (Where the pro¬ 

perties which passed under the Will in 
question was agricultural land in U. P. to 
which Hindu Succession Act did not apply 
and the testator did not purport to make a 
will in favour of his widow in lieu of her 
pre-existing right of maintenance but gave 
her all the property only as a donee lor 
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her life with full power of alienation with¬ 
out giving her power to appoint a successor, 
then, in such a case the widow-donee could 
not be S2dd to have become full owner of 
the property.)] 

(2) Where the Hindu female had acquired 
the property under the compromise in 
lieu of satisfaction of her right of mainten¬ 
ance. the provisions of S. 14 (1) would be 
applicable and not of S. 14 (2), though the 
limited interest was prescribed by the com- 
pronii.se. Where the property is acquired at 
a partition or in lieu of right of mainten¬ 
ance it is in virtue of a pre-existing right 
and such an acquisition would not come 
within the scope of sub-s. (2) of S. 14. A 
1977 SC 1944 (1951) : 1977 Hindu LR 287 : 
(1978) 1 SCJ 29. (A 1967 Mad 429, ILR 
(1967) 1 Mad 68. A 1972 Mad 279. (1968) ILR 
47 Pat 1118, ILR (1968) Andh Pra 621 A 
1975 All 151. A 1959 J & K 92 (FB). A 1970 
Ori 131 and A 1976 SC 2198. Overruled. A 
1971 Ori 242, A 1977 Mad 64. (1970) 72 

Punj LR 73 (Delhi). A 1972 Punj 458 and 
(1974) 87 Mad LW 599. Impliedly Overruled, 
A 1969 Andh Pra 300. Reversed.)! 

[See also A 1974 Punj 220 (222) : 1974 Rev 
LR 382. (Property inherited by daughter, 
under the Punjab Custom for her maintra** 
ance untQ marriage, is 'property' acquired 
by her within the meaning of 8. 14 (1), 
Therefore she would become a fufl owner 
of the property and not as a limited owner 
under S. 14 (2J) *• (1971) 1 Cut WR 48 (52) 
(54). (Widow succeeding to husband's sepa¬ 
rate properties in the absence of other pre¬ 
ferential heirs gets more than life estate 
therein. Even if thereafter life estate Is 
carved out in those properties by an instru¬ 
ment, Cl. (1) alone will apply.)! 

(3) Where, the husband had intended to 

confer an absolute estate with full power 
of alienation to his wife by way of will and 
he did not intend to confer a mere life 
estate on her. the wife who was executrix 
under the will applied for a probate after 
his death however withdrew the suit sub¬ 
sequently would get an absolute estate 
u/s. 14 (1). A 1982 Cal 52 (54) 3 1982 (1) 

Cal LJ 73 (DB). 

(4) Property lost by female Hindu subse¬ 
quently re-acquired tinder compromise — 
Reacquisition tantamounts to 'acquisition' 
within meaning of S. 14 (2)—Female Hindu 
becomes restricted owner if deed of com¬ 
promise so prescribes. A 1984 Punj 474 
(475) : 66 Punj LR 846. 

(5) Gift by widow of property Inherited 
from husband prior to the Act — Relin- 
qui.shment of all interest in property by 
donee in her favour — She becomes full 
owner even if relinquishment is effected 
after the Act. A 1973 Guj 227 (280) : 15 Guj 
LR 54 (DB). 

(6) A giving life estate to B his daughter 
in landed property — "Will” reciting that 
after death of "B”. her male heir would get 
property absolutely — "B” begot son "C” 
who died in B’s lifetime — "C” as soon as 
he was bom gets Interest in property, only 
bis possession is postponed till death of 


mother "B” — On C’s death mother "B” 
picceeds as heir to C and gets full interest 
In property by virtue of S. 14. (1975) 1 Mad 
LJ 212 (226). 

(7) Mere right of maintenance or resi¬ 
dence without more claimed or held by 
woman does not fall within benefit of S. 14 
as being acquisition of any property. 1967 
Rai LW 135 •• 1982 Land LR 494 (508) i 
W82 Cur LJ (Civ & Cri) 468 (Pimj & Har) 

(1980) 1 Mad LJ 450 (454) : 1980 Hindu 
LR 750 •• (1972) 13 Guj LR 123 (128) •* A 
1972 Raj 191 (196) : 1972 Raj LW 133. 

(8) The connotation of the word 'acquired' 
in S. 14 (1) is not limited to acquislticai of 
new title. It is widest and covers every kind 
of acquisition including reallotment of 
shares in lieu of prior existence of title. 
That word has, however, different meaning 
in sub-section (2) of S. 14 where It is used 
in restricted sense, viz., a creation or ac¬ 
quisition of title for the first time where no 
prior title existed. A 1968 Bom 25 (29, 30) 
♦* A 1969 Delhi 273 (274): ('69) 71 Pun LR 
(D) 223. (Acquisition under the decree under 
sub-section (2) means that decree should 
be the source of title to the property.) •• A 
1968 Bom 308 (309) : 69 Bom LR 795. (Ac¬ 
quisition under a decree only defining what 
a female already owns is not acquisition 
tinder S. 14 (2).) 


7. Property acquired at a partition. 

(1) Share of widow declared by preli¬ 
minary decree in suit for partition before 
commencement of Act, is "property posses- 
ed” by her within meaning of S. 14 — 
Widow becomes absolute owner under S. 14 
(1) —< Rule that till actual division of share 
by partition of joint family property Hindu 
female cannot be regarded as owner cannot 
apply after enactment of Act. A 1962 60 
1493 (1499, 1500). (A 1936 PC 20. held no 
longer good law; A 1962 Guj 76 impliedly 
Overruled.) ** A 1966 Ker 66 (69, 70) : 1965 
Ker LT 141 •• A 1965 Madh Pra 85 (89. 90^ 
92) : 1985 Jab LJ 532 •• A 1964 Orissa 33 
(33, 34) : 29 Cut LT 536 •• A 1958 Cal 472 
(474) (DB). 

[See 1959 Andh LT 318 (328) (DB).1 

(2) Effect on wife’s share before and after 
Act — In partition between father and sons, 
mother is entitled to a share equal to that 
of a son and to hold and enjoy tt separately 
even from her husband — In case partition 
takes place before Act wife holds property 
as inherited by a woman, but after com¬ 
mencement of Act she becomes absolute 
owner of her share. A 1964 Pat 316 (320) •« 
A 1965 Mad 451 (452) : (1965) 2 Mad LJ 104. 

[See also (1981) 130 ITR 326 (333) : (1981) 
24 Cur Tax Rep 221 (DB) (Guj) •• 1977 Hindu 
LR 773 j 112 ITR 851 (860) (Guj). (H. U. P, 
Property — Computation of shares of 
widow of karta having mother, one son, and 
a grandson — Held, one half share in the 
H. U. F. property passed on death of widow 
to her heiis for the purpoee of estate duty.)! 

(3) Partition deed providing that A 
would get life estate in her hiisband's pro¬ 
perty and after A’s death B, daughter, to 
get it absolutely — A entering Into posses¬ 
sion on husband’s death — B djdng un¬ 
married — Held, A became absolute owner 
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after passing of the Act — Assuming A got 
estate under direction of deed, on death of 
B, A inherited vested remainder of estate 
of B as her only heir — Larger interest 
thus got merged in A and she became ateo- 
lute owner. A 1965 Mad 451 (^2) s (1965) 
2 Mad LJ 104. 

[See also A 1980 Ker 218 (222), (Where the 
testator had given right to his widow to 
reside in the family house and also to re¬ 
ceive some money and paddy from the 
executor, S. 14 (1) would not be attract^ 
as there had been no creation of any estate 
or interest in the property in favour of the 
widow in lieu of maintenance,)! 

(4) Hindu female possessing property at 
partition before commencement of Act — 
Partition deed providing that corpus of pro¬ 
perty to revert to family after her death — 
Held, sub-section (1) applied and not sub¬ 
sec. (2) as this was not a case of acqu^i- 
tion of new rights under deed of partition 
as such and therefore she became full 
owner. A 1965 Ker 226 (227. 228) : 1964 Ker 
LJ 652 •• A 1968 Orissa 196 (199) : 34 Cut 
LT 605 ** 1967 MPLJ 781. 

[See however (1976) 89 Mad LW 647 i 
1977 Hindu LR 73 (77) & 197. (Where .a 
Hindu woman had no pre-existing right m 
the suit properties and she got the suit pro¬ 
perties only under the partition deed 
whereby she had been given only a limited 
right to enjoy the properties without 
powers of alienation and the properties h^ 
to revert back to the brothers on her death, 
the case would faU within S- 14 (2) and 
right acquired by her in such properties 
for the first time only under the document 
would not get enlarged under S. 14 (1).)1 

(5) Where the properties in question feu 
into the share of the widow on a private 
partition by virtue of the right created by 
Hindu Women’s Rights to Property Act such 
property could not be said to have been 
acquir^ by her under the deed. Therefore 
the provisions of S. 14 (2) would not be ap¬ 
plicable to the case. A 1980 Pat 101 (104) : 
1980 Pat LJR 174 *• 1982 Rajdhani LR 687 
(DB). 

(6) Family property divided by owner 
between his wife and sons — In partition 
deed wife directed to meet expenses of 
gation and ceremonies by selling property 
allotted to her — Such a direction does not 
take the case out of Section 14 (1). A IQW 
Pat 191 (196) : 1966 BLJR 82. 

(7) Widow of one of three members of 
Jelnt famfty filing partition suit — On her 
dea^, her daughter substitated as legal re¬ 
presentative — Under Secticm the widow 
must be deemed to have been in possession 
•f one-third share of the family properties 
at the time of institution of the suit — After 
her death, her ihare devolves on her 
daughter and she has legal right to cot- 
tlaue the suit as her representative. A 1967 

Pat 840 (341). . ^ 

(8) Allotment of property to female Hindu 
under final decree for pcurtltlon passed be¬ 
fore Act — Section 14 (2) not applicable — 
Sh6 ftCQulres abMlute title under Section 14 
(1). A 1962 Cal 438 (439). 

(0) Partition between father, two sons 
ond widow rt tldrd son who had died be¬ 


fore Hindu Women’s Right to Property Act 
“ Widow not entitled to share but given 
property for maintenance — Held, she did 
not become absolute owner. (1969) 1 Mad LJ 
181. 

(10) A died in 1946. leaving him surviv¬ 
ing his widow, a son and a daughter. In the 
suit for partition of the property left by 
A’s father who died intestate, a preliminary 
decree for partition was passed. The pre¬ 
liminary decree declared the widow’s share 
in the joint properties to be that of a Hindu 
widow as prescribed by Hindu Law and 
directed that the share to be allotted to her 
be held by her as a Hindu widow during her 
natural life. On 5th March, 1957, the widow 
died. On her death, the son and the daughter 
as her heirs, having become equally entitled 
to the property left by her. a notice was 
taken out by the daughter for hereelf being 
added as a party and for determination of 
her share in the property in suit and for 
passing of a new preliminary decree. It was 
held that the application of the daughter 
should succeed. A 1957 Cal 571 (572). 

fSee also A 1959 Cal 27 (32) (DB).l 

(11) Partition between husband, three 
sons and one grandson — Wife’s right to 
get one-sixth share in ioint family property 
— Death of husband — Only his five-sixth 
share passed on his death. A 1982 NOC 
119 : 1982 Tax LR 347 : 1981 MPLJ 747 
IFB). 

(12) Consent final decree in partition 

suit — Ladies given specific properties — 
Their interest not specified — SecUon 14 
(2) held did not affect their rights — 
Operation of Section 14 (l) held not pre¬ 
vented. A 1964 Mad 155 (156, 157) : 1964 

Mad WN 33. 

(13) Partition by compromise of joint 
Hindu family property — Widow given 
share in property to which she was legally 
entitled in lieu of maintenance with life 
interest therein — Decree upon compromise 
—. Upon coming into force of Act, the 
widow becomes absolute owner of property 
thus allotted, A 1965 Orissa 59 (60, 61) : ILR 
(1964) Cut 498. 

fSae also A 1976 Mad 21 (25) : (1978) 1 

Mad LJ 391. (The words 'acquired by a 
female Hindu at a partition’ would not 
refer to properties given to a female Hindu 
(even though it might be under a partition 
deed) in lieu of maintenance or arrears of 
maintenance, because the explanation refers 
to acquisition of properties in lieu of main¬ 
tenance or arrears of maintenance as dis¬ 
tinct from property acquired at a partition. 
Therefore, the words 'acquired by a female 

Hindu . at a partition’ do not mean 

that she would not have had any pre-exist¬ 
ing right in the property.)! 

(14) Where a Hindu female was given 
life estate in certain joint family property 
in lieu of her right to maintenance in 
partition, though with a restriction against 
alienation the transferees of her pro¬ 
perty would not get any interest In her 
property in consequence of transfers effect¬ 
ed by her step-sons and husband before the 
commencement of the Hindu Succession Act 
The st^-sons and husband being mere re- 
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versioners and the interest of a reversioner 
being a mere spes successionis within the 
meaning of S. 6 of the T. P. Act. transfers 
thereof was a nullity. Further, at the com¬ 
mencement of the Act, the female would 
become full owner of the property in spite 
of restriction against alienation as the case 
would fall within S. 14 (1) of the Succession 
Act as the property was given in recogni¬ 
tion of the pre-existing right of the female 
to be maintained out of the family property 
and the right of the reversioners would get 
extinguished. A 1980 Orissa 95 (97) : 49 Cut 
LT 343 (DB). 

(15) In a Hinau Mitakshara family. In a 
partition between a son and another son’s 
widow, the mother is entitled to a share. 
The quantum of interest of the son’s widow 
under Hindu Women’s Rights to Property 
Act should be determined not as it would 
have been on the date of her husband’s 
death but as it was on the date on which 
she sought to enforce partition. Widow 
cannot claim a higher share than her hus¬ 
band was entitled to. (1967) ILR 46 Pat 939 
(941) (DB). 

(16) Where in a Mitakshara Hindu joint 
family prior to the enforcement of 1956 Act 
on demand by the mother, the sons effected 
a partition in 1952 by allotting a house to 
her towards her share in the entire ancestral 
property and gave her full rights therein, 
it was held that the mother could not com¬ 
pel a partition but when the partition did 
take place at her instance she acquired ab¬ 
solute right to the house under the parti¬ 
tion and also under the provisions of the 
1956 Act and a transfer of the property by 
her would be unimpeachable. A 1977 NOC 
229 (All). 

(17) Partition — Suit by son impleading 
father and mother for partition and sepa¬ 
rate possession of 1/2 share in the pro¬ 
perties — Failure of mother to claim share 
in properties in written statement — Ab¬ 
sence of proof that there had been abandon¬ 
ment or waiver on her part of her rights 
and interests — Held, she could not be de¬ 
nied her share on that account — Further 
after enactment of Hindu Succession Act 
her interest became absolute under Sec. 14 

(1) thereof once the shares became ascer¬ 
tainable by severance of joint family status 
on institution of suit — Hence she could not 
lose her absolute rights in her shares by 
such omission — Son would be entitled only 
to 1/3 share. 1970 SCD 500 (506). 

(18) Where a Hindu executed a release 
deed under wh'ch his three sons after get¬ 
ting certain amount gave up their entire 
rights in the joint family property and 
separated from the family but the wife 
preferred to remain with husband, on his 
death no property could be said to have ac¬ 
quired by his widow on partition and the 
entire property will be included in his 
estate for the purpose of assessing Estate 
duty. (1966) 68 Pun LR 109 (111) (DB). 

8. Effect of section on alienation by widow. 

— See also Note 9 

(1) Effect of Section 14 is not to enlarge 
alienee’s interest into an absolute indefea- 


(2) Where a female Hindu makes an aH. 
alineation of property without legal 
n^essity by way of sale or gift before com- 
force of the Act, right of an heir 
maleholdw to repudiate aliraation 
claim of possession thereof from 
the transferee on the death of the female 

KtatP extinction of the woi^SSs 

^tate otherwise, is not adversely affected 

?fli Section 14. A 1958 Pat 

(A 1957 Pat 480. 
Pat 674 and A 1958 Pat 319, Over- 
Orissa 75 (79) (DB) •• A 

** A 1966 SC 216 
(218) : (1966) 1 SCR 1, (A 1958 All 304, Re- 

1958 Patna 319. Overruled; A 
1958 Patna 227 and A 1957 Madh Pra 38. 
cSl overruled.) •• (1970) 83 Mad LW 

** A 1970 Pat 352 (355, 356); 
1970 BLJR 139 •* (1969) 82 Mad LW 667. (It 
IS open to a widow to surrender her in¬ 
terest in alienated properties in favour of 
reversionere to her husband’s estate and if 
those reversioners succeed in establishing 
that the alienation by the limited owner was 
not for legal necessity and not binding on 
husband's estate, they would be entitled to 
get possession.) •• A 1964 All 308 (310) : 1984 
All WR (HC) 19 •• 1963 All LJ 723 •• A 1963 
Pat 337 (339 to 341) •• A 1963 Pat 330 (330, 
331) : 1963 BLJR 534 (A 1959 Pat 75. Re¬ 
versed.) •• A 1962 Orissa 190 (191, 192) ; 28 
Cut LT 423 •• A 1962 Pat 296 (299) : 1962 
BLJR 261 •• 1962 BLJR 36 •• A 1961 Bom 
300 (301, 303) ; 63 Bom LR 578 •• A 1961 
Him Pra 10 (14, 15) •• A 1960 Punj 5S0 
(534 to 539) : 62 Pun LR 537 (FB). (Obser¬ 
vations to the contrary in A 1957 Madh Pra 
88 and A 1958 All 304 and ILR (1958) PunJ 
583. Dissented from.) *• A 19.58 Madh Pn 
160 (161) : 1958 MPLJ 244 (FB). 

(3) Section 14 does not affect all property 
acquired by a Hindu female, it must be 
possessed by her. It does not in particular 
affect property already alienated by the 
limited owner or property against which a 
third party had acquired a title indefea¬ 
sible by her. In regard to such property 
the Act makes no provision and therefore 
the old law must be held to continue to b* 
in force. A 1959 Andh Pra 244 (248) : ILR 
(1959) Andh Pra 299 (DB) ** (1968) 2 MLJ 
487. 

(4) Where a Hindu widow alienated her 
husband’s property to her son-in-law in 
January. 1943. and he again transferred to 
a stranger in September, 1943. and the later 
purchaser is in continuous and uninterrupt¬ 
ed possession of it since date of his pur¬ 
chase, he prescribes title as against the 
widow. Even assuming that alienation in 
favour of purchaser was not binding on 
widow by reason of sale in favour of the 
son-in-law being a nominal transaction, he 
acquires title by adverse possession for 12 
years from date of his purchase. It cannot 
therefore be held that widow is still in 
possession within the meaning of Section 14 
(1). The purchaser’s possession is either 
lawful or unlawful. If lawful by being ^ 
alienee from an alienee the widow is not in 
possession. If his possession is not lawfuL 
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Seetlon 14 ~ Note 8 (contd.) 
but is that of a trespasser, his title has been 
perfected by adverse possession. In any view 
the widow is not in possession, and hence 
S. 14 (1) does not apply. A 1957 Andh Pra 
776 (777). 

(5) The view that the alienee from the 
widow before the commencement of the Act 
does not have his rights in property en¬ 
larged to full ownership by Section 14 (1) is 
not based on fact that he was in possession 
of property or that the widow was not in 
possession of property on the date of the 
commencement of the Act, but on the facts 
that the property is not within the lan¬ 
guage of Section 14 (1) and that an enlarge¬ 
ment of the alienee’s interest does not form 
any part of the purpose sought to be achiev¬ 
ed by its enactment. A 1958 Mad 255 (260) 3 
ILR (1958) Mad 354 (DB). 

(6) A female Hindu cannot be deemed to 

be the owner of the property of which she 
had made an absolute alienation before the 
date of the commencement of the Act and 
Se^ion 14 cannot apply to such property 
and the limited interest of the widow in 
such property is not enlarged to an absolute 
estate. A 1958 Pat 581 (583) : 37 Pat 811 

(TB) •• (1970) 2 Andh WR 264 (279) (DB) ** 

A 1967 Pat 138 (140) : 1966 BUR 846. 

[See al«> A 1973 Guj 227 (230) ; 15 Guj 
LR 54. (Alienation by widow by way of 
sale prior to Act — Alienation though not 
binding on reversioners binds widow — 
Widow on coming into force of the Act, can¬ 
not claim any right under Section 14 in ab¬ 
sence of evidence that alienee has agreed 
to treat sale as cancelled by parting with 
possession in her favour.)! 

(7) Act is not intended to benefit alienees 

who, with eyes open, purchased property 
from females having limited ownership 
without any justifying necessity before the 
Act came into force and at a time when the 
female vendors had only a limited interest 
of a Hindu woman. A 1957 Ker 86 (90) : 

ILR (1957) Ker 287 (DB) •• A 1963 Mad 37 
(38. 89). 

[See ako (1972) 2 Sim U 301 : ILR (1972) 
Him Pra 121 (128) (DB). (Enlargement of 
the rights of Hindu women having limited 
interest in the properties into an absolute 
Interest imder Se^ion 14 does not enlarge 
the rights of alienees who take the pro¬ 
perty. before coming into force of the Act, 
from the limited owner without justifying 
necessity for alienation.)! 

(8) The rule of feeding the estoppel en¬ 
acted in Section 43 of the Transfer of Pro¬ 
perty Act would not avail the vendee be¬ 
cause the female vendor does not get an 
absolute estate under Section 14 in property 
•f which she was not In possession at the 
<iate when the Act came into force. A 1957 
Andh Pra 280 (281) (DB) •• A 1958 Mad 459 
(480) •• A 1958 Mad 255 (259) : ILR (1958) 
Mad 854 (DB). 

(9) Alienatipn of property Inherited by 
Hhidu widow from her deceased husband 
by way of oral gift prior to Act — Transac- 
yn illegal in view of Setcion 123 of T. P. 

•*A** in the dtatioM 

>^[Vol. M] 4 A. M. 52 

' ’ -5 


Act (1882) — Properties held were possessed 
by widow not withstanding oral gift, she 
being in a position to recover the same from 
donee. A 1973 Guj 227 (231) : 15 Guj LR 54. 

(10) Interest in property acquired by 
widow by virtue of the Act Is not subject 
to restrictions qua alienation found in 
Benaras School of Hindu Law. A 1968 SC 
365 (366). 

(11) A transferee in possession of an un¬ 
divided interest of a female Hindu who 
had become 'full owner’ acquires a right 
to joint possession in the specific property 
with the other coparceners. A case of a 
transferee of the undivided interest of a 
coparcener is distinct from that of a female 
Hindu who is not a coparcener. A 1973 All 
439 (440, 441). 

(12) A daughter, in whose favour gift has 
been made before commencement of the 
Act by her widowed mother, becomes a full 
owner of gifted property with effect from 
date of commencement of the Act, by vir¬ 
tue of S. 14, when the daughter-donee is 
In possession of gifted property upon date 
of the commencement of the Act. The 
anomaly that whereas a male donee under 
similar circumstances remains a limited 
owner the female donee gets benefit by 
virtue of S. 14. is inherent in the section 
itself and her right to become an absolute 
owner cannot be denied on that ground. 
The possession of the donee-daughter be¬ 
fore Commencement of the Act, can by no 
means be considered to be illegal and she 
Is certainly not a trespasser. Her possession, 
however restricted the character of her title, 
falls within the purview of S. 14 (1). A 1968 
Delhi 264 (267, 269) : (1968) 70 Punj LR (D) 
291 (FB). (A 1963 Him Pra 21. Overruled.) 

[But see A 1976 Cal 303 (308) : 80 Cal WN 
461 (DB). (Where the limited owner has 
transferred the limited interest to another 
woman before the passing of the Act. it 
cannot be said that the latter’s limited 
interest if any, ripened into absolute 
interest In terms of S. 14.) •• A 1966 Punj 
31! 

(13) Hindu widow executing will gifting 

away the property possessed by her when 
she was limited owner (i. e., before the 
Act came iato force) — Widow dying and 
will taking effect after the Act came into 
force — Held, as the Act converted the 
limited ownership of widow into absolute 
ownership, the defect that was attached to 
the will when it was executed was cured 
when the will took effect after the Act 
came into force. A 1968 Raj 41 (42) : 1967 
Raj LW 363. A 1975 Raj 211 (212, 213) : 

1975 Hindu LR 421. (Where a 
Hindu widow, who had executed 
a will of her widow’s estate (in her hus¬ 
band’s prop>erty) in her possession before 
the Act of 1956 came into force, dies after 
the Act came into force, the will cannot be 
held to be invalid simply because it was 
made at a time when the widow had no 
right to bequeath her widow’s estate, the 
reason being that the will speaks at the 

stands for AIR 
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death of the testator and not at the time of 

iUs execution.) 

fSee however 1971 Cur LJ 809 (817) 

(Puni). (A Hindu widow being a limited 
owner of the suit property would be in¬ 
competent to execute the document which 
was sought to operate as will as the Hindu 
Succession Act made her absolute owner 
after the execution of that document and 
the subsequent change brought by the Act 
in the status of widow does not relate back 
to the date of execution of any document.)! 

(14) Alienation by widow with 

daughter's consent — Alienation made prior 
to Act — On widow’s death suit by 
daughter’s sons for declaration that aliena¬ 
tion would not affect their reversionary 
rights is not maintainable — Daughter can¬ 
not impeach alienation as she has consented 
and her sons are equally bound by her 
consent. A 1965 Puni 317 (317) : 67 Pun 

LR 325 *• A 1963 Pat 335 (336, 337). 

(15) Gift by widow of property inherited 
from husband prior to the Act — Suit by 
reversioner after the Act for declaration 
that gift not binding on him after widow’s 
death — Reconveyance of property during 
pendency of suit — Widow gets absolute 
estate and suit is liable to be dismissed. A 
1965 Mad 497 (498 to 502) : (1965) 2 Mad LJ 
247. •• A 1970 Punj 309 <314, 315) : 72 Pun 
LR 569 (FB). 

fSee also 1966 Guj LR 993 •• A 1964 Punj 
403 (405, 406) •• A 1963 Andh Pra 9 (11. 12): 
(1962) 2 Andh WR 119.1 

[But see A 1982 Him Pra 113 (117. 118) 

(FB). (1977) Sim LC 130, Impliedly Over¬ 
ruled •• A 1963 Ori 167).l 

( 16 ) Alienation by widow after commence¬ 
ment of Act — Gift by A of his property 
challenged by appellants, his collaterals — 
Property found to be ancestral, though not 
in hands of common ancestors of A and 
the appellants — Widow of A’s brother 
claiming property on A’s death as his 
natural heir — Unchallenged continued 
possession even after the Act — Widow be¬ 
comes absolute owner—Alienation valid — 
Provisions of Punjab Acts 1 and 2 of 1920 
not attracted. A 1962 Punj 481 (481, 482) 5 
1962 Cur LJ 106. 

(17) Female having interest of a limited 
owner in property — Interest ripening into 
that of full owner on commencement of the 
Act — Property gifted after commence¬ 
ment of Act by female to her daughter — 
Transferee from daughter acquires valid 
title. A 1981 Cal 74 (76) : (1981) 1 Cal HN 
195. 

(18) A Hindu widow who originally suc¬ 
ceeded to some land or property through 
her husband as a limited owner under the 
Hindu Law is not deemed to have succeed¬ 
ed to the absolute and full ownership of 
the estate in the said land or property 
which she acquires under S. 14 (1) of the 
Hindu Succession Act on coming into force, 
by the merger of her lesser estate into the 
fireater one within the meaning of Sec¬ 
tion 15 (2) (b) of the Pre-emption Act and 
therefore a sale of such absolute estate by 
her after the coming into force of the Suc¬ 
cession Act, is pre-emptible under sub-sec¬ 


tion ( 1 ) and not under sub-section ( 2 ) of 
S. 15, Punjab Pre-emption Act. (1967) 69 
Pun LR 475 (481) (DB) •• A 1976 Punj 157 
(169) : 1975 Rev LR 321 (FB). (A 1971 Puni 
423 (FB), Held not good law in view of A 
1970 SC 349.) •• 1975 Punj LJ 436 (438) •* 
1970 Punj LJ 148 : 1970 Rev LR 521. 

[See also (1968) 70 Punj LR 809 (815).! 
IBut see A 1981 Him Pra 49 (57) : 1982 
Sim LC 8.1 

9. Effect on rights of reversionera. 

See also Note 8 

(1) The necessary and inevitable corol¬ 
lary of enactment of Ss. 14. 15 and 16 is 
that reversionary rights stand extinguished 
respecting property of a female Hindu 
which becomes her absolute property* A 
1959 Madh Pra 1 (3) (DB) •• A 1972 Gau 
107 (117, 118) •• A 1958 Punj 208 (209) •* 
A 1957 Cal 527 (528) (DB) •• (1969) 2 Mys 
LJ 287 •* A 1965 J and K 11 (15) : 1964 
Kash LJ 222 •• A 1962 Cal 623 (624, 625) •• 
1961 Jab LJ 1404 •• A 1960 Bom 32 (33, 35): 
61 Bom LR 560 (DB). 

rsec A 1976 Madh Pra 106 (109) ; 1975 
mPLJ 857. (Where a Hindu woman, upon 
the death of her ’husband, had acquired 
half share in the suit property, with 
limited interest under the Hindu Women’s 
Rights to Property Act and she had, how¬ 
ever, become full and absolute owner of it 
when the Hindu Succession Act came into 
force, her son would not be entitled to 
transfer her undivided share in the suit 
property.)! 

(2) The conception of a reversioner still 
remains in respect of properties in which 
widow does not get the right of a full 
owner by virtue of the provisions of 
Section 14. A 1958 Orissa 75 (77) (DB) •• 
A 1965 Guj 84 (86) : (1963) 4 Guj LR 509. 
(Idea of reversioners abrogated only in 
respect of property possessed by female 
Hindu on date of commencement of Act.) 
•• A 1964 All 308 (310) : 1964 AU WR (HC) 
19 •• A 1964 Orissa 156 (157, 158) : 32 Cut 
LT 76 •• 1963 All LJ 723 : ILR (1963) 2 All 
444 ** A 1962 Orissa 160 (161, 162). 

(3) The mere presumptive reversion¬ 
ary heir, who has mere possibility of suc¬ 
cession or spes successionis upon the death 
of the limited owner, is not entitled to 
maintain ‘ a suit for declaration of his pre¬ 
sumptive reversionary rights, the reason be¬ 
ing that the actual succession will depend 
upon the state of things existing when the 
limited owner dies. 1977 MPLJ 143 (145) a 
1977 Hindu LR 639. 

(4) The contention that the woman’s es¬ 
tate held by a Hindu widow is capable of 
division into two parts, namely, her right 
to enjoy the property during her lifetime 
and the reversionary interest is not correct. 
But even if it were capable of division in¬ 
to these two parts, and even if the second 
part, namely, the reversionary interest, re¬ 
mained vest^ in her prior to the com¬ 
mencement of the Act, it Is difficult to see 
how that interest could get transferred to 
the alienee by the operation of S. 14 (1). A 
1958 Mad 255 (259) : ILR (1958) Mad 354 
(DB). 

(5) Where a Hindu in the Punjab govern¬ 
ed by custom dies before the Act came m- 
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to force and on hie death the ancestral pro¬ 
perty belonging to him and according to 
custom, vested in his collaterals whose posi¬ 
tion changed from that of the reversioners 
to that of owners, the enforcement of S. H 
which came into force after the said event, 
in favour of the daughter in possession of 
the said property, cannot possibly have the 
effect of divesting the collaterals of the an¬ 
cestral property of which they had already 
become owners. A 1959 Punj 558 (561) : ILR 
(1959) Punj 900 (DB). 

(6) In a case where the alienation is not 
binding on the reversioners it would not 
be correct to speak of reversion in relation 
to such alienated property getting abolished. 
In a case where the alienation is not bind¬ 
ing on the reversioners to the estate of the 
last male holder, the interest which the 
alienee gets is the right not to have the 
alienation impeached by the woman and to 
hold the property at the pleasure of the 
reversioners on the termination of the 
woman’s estate. That interest of the alienee 
Is not affected either to his advantage or to 
his prejudice by S. 14 (1). A 1958 Mad 255 
(259, 260) : ILR (1958) Mad 354 (DB). 

[See A 1959 Andh Pra 244 (246) ; ILR 
(1959) Andh Pra 299 (DB) •• A 1959 Madh 
Pra 1 (2, 3) (DB).] 

(7) Where the widow gifts away the pro¬ 
perty before the coming into force of the 
Act, a suit by the reversioners challenging 
the gift is maintainable even though the 
Act came into force during the pendency of 
appeal in the suit. A 1959 Punj 326 (327). 

[See also A 1958 Punj 208 (209) : ILR 

(1958) Punj 1256.1 


(8) Suit by reversioners against widow 
and her alienees for declaring alienation by 
widow as not binding, pending at the com¬ 
mencement of the Act — Burden lies on 
defendants to prove that suit was not main¬ 
tainable as widow had become full owner. 
A 1965 Guj 84 (87) : (1963) 4 Guj LR 509. 


(9) Where the last male holder of the 
property in dispute died leaving behind 
him his widow and daughter T and by his 
will, he had bequeathed the landed property 
to T the reversioners have no locus standi 
after the Act came into force during the 
Ufetlme of the widow and daughter, to 
Bjing a suit for the usual declaration that 
after the demise of the widow, the aliena¬ 
tion made by the will would not affect their 
feversionary rights, because, whether there 
w a will or not, 'T is the next heir after 
demise of the widow and the rever- 
aloners do not come in till the entire line of 
T J^omes extinct. A I960 Punj 145 (146): 
“A (1959) Punj 2253. 


^10) Will executed by widow in 1954 — 

i^laratory decree obtained by reversioner 
^ coming Into force — Some property 
willed out coming under Section 14 (2) and 
beconUng her absolute property under 
14 (1) — Declaration in respect of 
^Perty coming under Section 14 (2) must 
®®malntalned but that in respect of pro- 
gyrty coming under Section 14 fl) cannot be 

A 1963 Punj 402 (404). 


(11) Rehan bond and Arpannama by 
limited owner prior to Act — Limited 
owner in possession as mutawalli — De¬ 
claratory suit by reversioner during life¬ 
time of limited owner — Maintainable in 
respect of Arpannama but not in respect of 
rehan bond. 1959 BLJR 676 : A 1960 Pat 
112 (113, 114) (DB). 

(12) Hindu widow in possession of pro¬ 
perty — Mortgage by her as limited owner 

— Suit by reversioner challenging mortgage 

— Act coming into force pending suit — 
Suit is not maintainable. A 1961 Punj 395 
(397) : 63 Pun LR 462 (DB). 

(13) Alienation by widow by way of gift 

prior to Act — Suit by reversioner after 
Act to declare gift invalid and not binding 
on reversioner after death of widow — Re¬ 
conveyance by donee to widow pending suit 
widow gets absolute estate and suit is liable 
to be dismissed. A 1965 Mad 497 (498 to 

502) : (1965) 2 Mad LJ 247 •* A 1970 Punj 
309 (314, 315) : 72 Pun LR 569 (FB) *• A 
1979 Bom 1 ; 80 Bom LR 539 •• A 1973 Him 
Pra 71 (74. 75) : (1973) 3 Sim LJ (HP) 88. 

[See also 1966 Guj LR 993 •• A 1964 Punj 
403 (405. 406) •* A 1963 Andh Pra 9 (11, 

12) : (1962) 2 Andh WR 119.] 

fBut see A 1963 Ori 167 •• 1969 Jab LJ 
603 : 1971 MPLJ 172.] 

(14) Where a Hindu widow makes a gift 
of the property belonging to her deceased 
husband before passing of the Hindu Suc¬ 
cession Act and the reversioners, obtain a 
declaratory decree that their rights are in 
fact despite the alienation by the widow, 
the declaratory decree does recognise the 
rights of the reversioners to the property 
after the death of the limited owner though 
the right to enjoy for a limited period re¬ 
mains in the donee. A 1972 Him Pra 69 
(72) ; 1977 Sim LJ 97 (FB). 

(15) One ’J’ the daughter was the only 
heir of 'R' mother. She had received the 
property by way of gift from her mother 
'J' executed a gift of such property in 
favour of her husband ’A’, which was chal¬ 
lenged by the reversioners of her father, 
and suit was decreed with a declaration 
that the gift was not binding on the rever¬ 
sioners. Subsequently ’J’ inherited the same 
property as a sole heir of 'A*. ’J’ executed 
the will making bequest of the suit pro¬ 
perty in favour of ’S’. The reversioners took 
the forcible possession of the suit proper^, 
*J’ died during the pendency of the suit. 

Held that after the death of ’J’ her 
legatee would not get any title and the pro¬ 
perty would revert back to the heirs of the 
original male holder i. e. heirs of husband 
of ’R’ as ’J’ held the limited estate as the 
heir of ‘A’ and S. 14 would not enlarge such 
limited estate into an absolute one. 1982 
Mah LJ 264 (271) (Bom). 

(16) Where a Hindu widow had made a 
gift of the entire estate of her deceased 
husband with the consent of the immediate 
female reversioner to the next immediate 
reversioner, the gift would be valid as the 
transaction would amount to a double sur¬ 
render which is also valid in law. The law 
recognises one surrender by one widow in 
favour of the next reversioner. There can ha 
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no objection at all to the same principle 
being applicable to the next female rever¬ 
sioner surrendering her own interest in 
favour of the next male reversioner. ILR 
(1978) 57 Pat 426 (469) (DB). 

(17) Where in a suit by the plaintiff for 
a declaration that the will of the deceased 
husband under which the defendant widow 
claims to hold the property of the deceased 
in absolute right, is a forgery, and that 
they as the sons of the deceased brother of 
the deceased husband are the presumptive 
reversionary heirs, the suit would be dis¬ 
missed. since the plaintiffs would not be 
presumptive reversionary heirs to the estate 
of the husband and the widow would get 
an absolute estate under the Act. A 1959 
Andh Pra 158 (158) (DB). 

10. Position of co-widows under the Act. 

(1) Prior to the Act the co-widows of a 
deceased Hindu had joint estate in 
the estate of the deceased and no 
one of them had the right to represent the 
estate without the others. But under the 
Act the limited interest of women in such 
properties has been declared as an absolute 
one and a joint estate is not recognised. 
Hence after the coming into force of the 
Act, the position of co-widows is that of co- 
tenants in respect of their absolute rights 
and one of them can institute proceedings 
in her own right against any trespasser. 
Though the benefit of such a proceeding 
might enure to all the co-tenants so far as 
the trespasser is concerned it will not be 
open to him to plead that one of such co¬ 
widows has no right to institute the pro¬ 
ceedings. A 1959 Mad 349 (350). 

(2) Rule of survivorehip among co-widows 
has ceased to operate — Share of each 
widow is inheritable by her own heir. (1979) 

1 Mad LJ 437 “A 1968 Madh Pra 247 (251): 
(1968) MPLJ 672. (Death in 1957 of one of 
the co-widows, who had Inherited in 1954 
plots of Bhumidhari and Bhumiswaml 
tenure — Section 14 applies and her heirs 
get her half share in property.) •• (1984) 30 
Cut LT 237. 

(3) Two brothers were shebaits of a tem¬ 
ple. On death of one of them his share of 
income was used to be realised by one ol 
his widows. The other widow had been 
living separately from her husband and 
maintenance was granted to her. On death 
of the widow who used to realise her hus¬ 
band’s share of Income as shebait, the sur¬ 
viving widow instituted a suit for a declara¬ 
tion that she was entitled to realise her 
husband’s share of income, for injunction 
against the temple and another shebait and 
for accounta. 

Held that the suit was maintainable and 
there was no need to file a suit for parti¬ 
tion. That shebaitship is property that in 
view of the predeceased’s widow’s posses¬ 
sion the surviving widow was in construc¬ 
tive possession through her and thus the 
suit was not barred by limitation that on 
commencement of the Hindu Succession 
Act. she became the full owner; and that 
prayer for injunction against the temple 


could rightly be granted. A 1978 Cal 371 
(373) : 1978 Hindu LR 797. 

(4) Last male holder leaving two widows 
A and B —B executing release deed in 
favour of A in respect of poison of property 
and with reference to suit property, she 
was to enjoy it during her lifetime and 
after her, properties were to be taken by A 
— Death of B after enactment of Act — 
Section 14 (2) not applicable as B did not 
acquire any right imder release deed. She 
was absolute owner of half share by virtue 
of S. 14 ( 1 ). A 1963 Mad 133 (134). 

(5) Two female Hindus inheriting their 
husband’s property on his demise — Parti¬ 
tion of such property between the two with 
condition that after their lives their pro¬ 
perty to go to heirs at law — Se<^on 14 (2) 
does not apply as property Is not acquired 
under instrument of partition. A 1963 Mad 
50 (60) : (1962) 2 Mad LJ 464. 

11. Adoption by widow — Effect. 

(1) If an adoption by a widow is abso¬ 
lutely invalid, i. e., for Instance, where no 
dattahomum was performed, in a case 
where it should be, the widow must, in law. 
be supposed to be possessed of the whole of 
the estate of the husband despite the invalid 
adoption. To such a case Se^on 14 would 
apply in the first Instance and, at the time 
of her death. Section 15. A similar rule 
would conceivably apply to a surrender. A 
1059 Andh Pra 244 (246) : ILR (1959) Andh 
Pra 299 (DB). 

(2) A, the last male holder, died In 1920. 
A had by his will authorised his wife B to 
adopt a son and in compliance therewith B 
adopted C in 1942. D, alleging himself to be 
the nearest reversioner of A, filed a suit for 
declaration that C’s adoption was Invalid 
and not binding on him. The suit was dis¬ 
missed and the decision was affrmed by the 
High Ck>urt. D appealed to the Supreme 
Court when a preliminary objection was 
raised under Se^ion 14. It was held that at 
the time when the Act came into force 
estate being possessed by B and she 
had become full owner of A’s estate 
and D’s suit could not succeed. A 1959 SC 
677 (582). 

(3) A legatee who is entitled to the pro¬ 
perty of the testator only if his widow dies 
without adopting a son as per the directions 
in the will creates only a contingent in¬ 
terest in favour of the legatee. Such a 
legatee is not entitled to any interest under 
the will if the widow has validly adopted 
a son before her death. (1971) 1 Andh WR 
134 (137). 

(4) There may be a case of illegal adop¬ 
tion, the efl^ of which may be so far as 
she Is concerned, deprivation of her pos¬ 
session of the estate at least in part. In re¬ 
gard to that part of the estate which goes 
out of her possession. Section 14 (1) may 
not apply as Section 4 of the Act only ab¬ 
rogates those rules of Hindu Law m aw 
inconsistent with the provisions of the Act. 
It must follow that in such a case thcw 
would be a reversioner in respect of tne 
e^ate which passed out of the hands of m 
widow. The position wotild tje exactly tne 

same as in the case of an 

by her before the coming into force of tae 
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Act, Such a suit might continue to be main¬ 
tainable even after the passing of the Act 
because the reversionary right as such in 
property not covered by Section 15 is not 
affected. A 1959 Andh Fra 244 (249) : ILR 
(1959) Andh Fra 299 (DB). 

(5) Adoption by Hindu widow — FuU 
ownership conferred on widow under Sec¬ 
tion 14 (1) not defeated. A 1970 SC 1730 
(1732). (A 1964 Mad 320, Reversed.) •• (1971) 

1 Andh WR 134. 

[See also A 1974 Bom 65 (66, 67) : 1973 

Mah LJ 906. (Consequently the adopted son 
cannot sue an alienee for possession of such 
property on the ground that the alienation 
is not binding on him.) •* A 1981 Bom 115 
(124) : (1981) 83 Bom LR 46 (FB). (By 

reason for S. 14 which converts the limited 
estate of the widow into full ownership, in 
the case of joint family property, the son 
adopted subsequent to the commencement 
of the Act by the widow would not take 
interest in her property and would not have 
any right of partition in respect of the pro¬ 
perty in the widow’s hand, irrespective of 
the fact that it was joint family property 
before the commencement of the Act. A 
1980 Bom 315, Overruled.)] 

12. Rights acquired under Hindu Women’s 

Rights to Property Act — Effect of S. 14. 

(1) The moment the Act came into force, 
the widow became the absolute owner of 
her husband’s share whether or not she had 
already made a demand for partition upon 
the other coparceners. For Section 14 to 
come into operation, it is enough if she had a 
mere right to take the husband’s share. The 
right conferred upon her under the statute 
of 1937 is by its own force sufficient to 
make her the absolute owner. (1970) 1 MPLJ 
383 •• A 1979 Mad 31 (36) : (1978) 2 Mad 
LJ 520 (DB) •* (1976) 17 Guj LR 729 
(737) •• (1975) 88 Mad LW 551 : ILR 

(1975) 2 Mad 251 (266) (DB) •• (1974) 78 

Cal WN 1011 (DB) •• A 1973 Mys 1 (2, 3) •• 
A 1966 Bom 64 (67) ; 67 Bom LR 612 (DB) 
•• A 1966 Pat 259 (261) : ILR 45 Pat 1285 •• 
A 1964 Andh Fra 380 (381, 382) : (1964) 1 
An WR 231 •• A 1961 Andh Fra 241 (243, 
244) : (1960) 2 An WR 442. 

[See also A 1977 An Pra 24 (28) : (1975) 

2 APLJ (HC) 208. (Enlargement of limited 

estate of widow by S. 14 which she inherits 
by virtue of Hindu Women’s Rights to Pro¬ 
perty Act (1037) before the Hindu Succes¬ 
sion Act does not by itself disrupt the joint 
Hindu family.) •• A 1971 AU 448 (449 to 

451). (A property devolving on widow of a 
coparcener under Section 3 (2) of Hindu 
Women’s Rights to Property Act. 1937 be¬ 
comes her absolute property under Sec. 14 
(1) after coming into force of the Act. A 
gift by her after the Act is, therefore, per¬ 
fectly valid — Under the Mitakshara Law, 
a female though a member of a joint Hindu 
family can never be a coparcener. ’There¬ 
fore the prohibition again^ alienation by 
gift which applies to a coparcener does not 
apply to her.) •• (1975) 39 Taxation 14 : 

(1975) 2 m 378 (Guj) (DB). (Where the 
Hindu widow acquires right to a share in 
the joint Sndu family under the Hindu 


Women’s Rights to Property Act (1937), she 
becomes absolute owner of it and on her 
death her share would be liable to estate 
duty.)] 

(2) The effect of Section 14 is only to take 
away the concept of a woman’s estate creat¬ 
ed by Section 3 (2) of the Hindu Women's 
Rights to Property Act. The representative 
capacity of the manager of the joint family 
property to encumber her interest in the 
family property for binding family neces¬ 
sity is not in any way affected by anything 
contained in the Hindu Succession Act. ILR 
(1970) 1 Ker 326 (339). 

(3) Death of member of Hindu joint 
family before commencement of Act —' His 
widow had power to alienate interest de¬ 
volving on her on death of deceased — 
Power not extinguished on her getting ab¬ 
solute interest under Section 14 (1) — Con¬ 
sent of other coparceners not necessary. A 
1963 Orissa 183 (184) : 29 Cut LT 460 

A 1962 AU 18 (19, 20) : 1961 AU LJ 709. 

(4) The estate obtained by a Hindu widow 

under Section 3 (2) of Hindu Women’s 
Rights to Property Act (1937) is a statutory 
estate. The riUe of division of status is in¬ 
applicable to that estate. The separation of 
that estate need not be preceded by any 
claim for division. On the death of the 
widow her estate devolves on her heirs. 
(1967) 2 Mys LJ 31 (35) (DB) *• (1972) 1 

Mys LJ 15 : A 1972 Mys 247 (254). 

rSee also A 1982 Mad 29 : (1981) 2 Mad 
LJ 23 (DB). (On her death widow’s in¬ 
terest passes not by survivorship but to her 
heirs.)] 

[See however ILR (1980) (Bom) 1635 (1648) 
(DB). (An interest which a widow has ac¬ 
quired under 1937 Act is enlarged under 
S. 14 but it would remain undefined till she 
gets it ascertained by claiming partition.)] 

(5) Where a Hindu widow inherited her 
husband’s coparcenary share under S. 3 (2) 
of the Hindu Women’s Rights to Property 
Act 1937, she would become full owner in 
respect of such share under the Hindu Suc¬ 
cession Act and therefore the co-widow's 
sons had no right to succeed to her on her 
death and her sons alone could succeed. A 
1974 Punj 152 (156). 

[See also 1978 MPLJ 485 (489) ; 1978 

Hindu LR 505. (On her death widow’s in¬ 
terest in coparcenary property passes by 
inheritance under S. 15 and not u/s. 6.) 
•• 72 Bom LR 471 (473) : ILR 1971 Bom 696 
(DB).} 

(6) Proprietary rights acquired by or ac¬ 
crued to widow under Hindu Women’s 
Rights to Property Act can be described as 
'any property possessed by a Hindu female’. 
(1968) 81 Mad LW 655. 

(7) The case of a woman who acauires 
an interest in the property under the Hindu 
Women’s Rights to Property Act does not 
fall under Secion 14 (2) but under Sec. 14 
(1). (1970) 72 Bom LR 471 (475) : 1970 Mah 
LJ 751 •• (1966) 68 Pun LR 8. (Property 
inherited by Hindu woman as widow from 
her husband under Hindu Women's Rights 
to Property Act — Subsequent award by 
arbitrator separating her share by metes and 
bounds — Held, widow became full owner 
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under Section 14 (1).) •* A 1964 Mad 387 

(389, 390) : (1964) 1 Mad LJ 374, 

13. Remarriage by widow — Effect. 

(1) Property of which widow has become 
absolute owner under Section 14 cannot be 
divested by her subsequent remarriage. 
(1970) 1 An LT 75 (79) *• 1981 Bom CR 417 
*• (1974) 78 Cal WN 1011 (DB) *• A 1972 
Gauhati 107 (119) (DB) •• A 1971 Bom 413 
(416) ; 73 Bom LR 402 (DB) ** A 1968 Raj 
139 (145) : 1968 Raj LW 193 •• (1965) 31 

Cut LT 570. 

rSee also A 1977 Cal 289 (291. 292) (DB). 
(Even under S. 2 of Hindu Widows Remar¬ 
riage Act 1856 she cannot be divested of her 
ttl'. olute interest in the said property by 
subsequent remarriage as S. 2 of 1856 Act 
applies only to limited interests referred to 
therein which the widow may have in her 
deceased husband’s property and not to in¬ 
terest inherited by the widow absolutely 
under the 19.56 Act.) •• A 1977 Orissa 142 
(146): 1977 Hindu LR 368. (By virtue of S. 31 
of Succession Act. the provisions of S. 2 of 
H'nclu Widow.s’ Remarriage Act being in¬ 
consistent with the provisions of S. 14 of 
Succession Act ceased to apply to the Hindus 
and the same stood repealed to the extent 
of repugnancy.) •• A 1973 Pat 170 (171, 173, 
174) : 1973 BBCJ 299 •• A 1971 Mad 453 
(453, 454) : 84 Mad LW 377.1 

(2) Custom forfeiting widow’s claim to 
j»*\ve!s given to her as i^fts at the time of 
marriage, on her remarriage — Custom op¬ 
posed to Section 5, Hindu Widow’s Remar¬ 
riage Act and Section 14. Hindu Succession 
A< t. 1958. and therefore, invalid. A 1961 
Andh Pra 55 (56. 57) : (1960) 2 Andh WR 
375. 

(3) Remarriage before enactment of Hindu 

Succession Act — Widow's right to deceased 
husband’s e.state is forfeited. A 1962 Pat 65 
(67) : 1961 BI.JR 622 (DB) •* TLR (1966) 18 

475 (481) *• A 1962 Pat 436 (440) : 

62 BT„1R 540 (DB) ** A 1960 Madh Pra 156 
(157) : I960 MPLJ 227. 

(4) Where on the death of A his widow 
remarried in 1944 and lost her right to A’a 
properties and A’s daughter B claiming to be 
A’s heir brought a suit in 1966 to recover 
possession of A’s properties from the defen¬ 
dants who were alleged to be in possession 
under illegal transfer thereof, it was held 
that:— 

The cause of action arose to B and limita¬ 
tion started against her on the remarriage 
of her mother and once it started it could 
not stop and therefore merely because S. 14 
changed B’s limited right into full right in 
the properties that would not entitle B to 
get a fresh period of limitation of twelve 
years from the date of enforcement of the 
Hmdu Succession .Act. A 1977 NOC 226 J 
ILR (1976) 2 All 204 (DB). 

14. Explanation. 

(1) Explanation contains only inclusive 
definition of 'property’ and not an exhaus¬ 
tive definition — Interest of widow in joint 
Hindu family under Section 3 (2) of Hindu 
Women’s Rights to Property Act, 1937 is 
'pronerty’ within Section 14 (1). A 1966 Pat 
259 (263) : ILR 45 Pat 1285 A 1969 Andh 
Pra 300 (302). 


(2) By introducing Expln. to S. 14 (1) the 
Legislature has expanded the notion of 
"ownership” and the connotation of the 
words "limited owner” in the main sub-sec¬ 
tion ( 1 ). The explanation apparently seeks 
to indicate what the word "property" in 
sub-section (1) means. Close reading thereof 
in the context, indicates, however, that em¬ 
phasis is not so much on the word "pro¬ 
perty" as On the several modes by which 
the same was open to acquisition by the 
women with limited interest therein or 
thereto. A 1978 Bom 212 (215) i 1978 Mah 
LJ 418 (DB). 

(3) Explanation contemplates a situation 
where a female Hindu could be in possession 
of joint family property in lieu of main¬ 
tenance. A 1969 SC 1118 (1121). 

[See 1982 All LJ 949 (952) (1982) 1 Div 

Mat C 88 (92) (MP) •• A 1982 Raj 267 (269): 
1982 Raj LW 301 •• 1981 UPLT (NOC) 22 •• 
A 1974 Raj 147 (150) : 1974 Raj LW 23. 
(Where the Hindu widow entitled to main¬ 
tenance out of joint family property was in 
possession of house property and having 
exclusive control over it for a period of 
fifty years and there was nothing on record 
to show that any separate arrangement was 
made for her maintenance nor that she had 
any other source of maintenance it was held 
that she had acquired the property in lieu 
of maintenance and consequently became 
full owner of property on coming into force 
of the Act,)l 

[See also A 1977 SC 1944 (1951) : (1978) 1 
SCJ 29 : 1977 Hindu LR 287. (A 1967 Mad 
429; ILR (1967) 1 Mad 68; A 1972 Mad 279; 
(1968) ILR 47 Pat 1118, ILR (1968) Andh Pra 
621; A 1975 All 151; A 1959 J & K 92 (FB); 

A 1970 Orl 131 and A 1976 SC 2198. Over- 
niled. A 1971 Ori' 242; A 1977 Mad 64; (1970) 
72 Punj LR 73 (Delhi); A 1972 Punj 458; 
(1974) 87 Mad LW 599, Impliedly Overruled. 

A 1969 Andh Pra 300, Reversed.) •• 1982 All 
Civ J 381 (384) •• (1979) 1 Andh "WR 416 
(418) •• A 1978 (NOC) 283 : 1978 Sim LC 414 
(DB) •• A 1973 Punj 329 (331) : 74 Punj LR 
971 •• A 1982 Raj 119 (136) •• A 1976 Mad 8 
(14) ; 88 Mad LW 602. Cl^ere a widow of 
joint Hindu family got possession of pro¬ 
perty (house) in lieu of her maintenance 
without any restriction or limitation attach¬ 
ed to the enjoyment of the property and the 
property was given to her though she had 
no pre-existing right to a share in the pro¬ 
perty and she continued in possession of 
property till the Act came into force, held 
that there is automatic expansion of her 
qualified interest in the property into an 
absolute interest.) •• 1971 Assam LR 95 (100) 
(DB). 

(4) The word "gift" used in the explana¬ 

tion to Section 14 must of necessity mean a 
valid gift. If there is any defect in the title 
of the donor, that defect is not removed by 
the enactment of Section 14. It is only the 
defect in the donee which is removed by 
this section. A 1958 Punj 208 (209) : ILR 

(1958) Punj 1256. 

(5) The expression "in any other rnanner 
whatsoever" in S. 14 (1) Exnlanation^tf 
wide enough to include property acquired 
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under an award or a decree. A 1972 Bom 16 

(22) : 73 Bom LR 407 (DB). 

15. "Shall be held by her as full owner.*’ 

(1) The words "shall be held by her as 
fuU owner" mean that she will hold it as 
a full owner since the commencement of 
the Act and not that she will be deemed to 
have held It as full owner with effect from 
the date of Inheritance. A 1958 All 304 (308) 
(pB). (Reversed in A 1966 SC 216 on its 
view that reversioners have completely dis¬ 
appeared by virtue of Section 15 of the Act.) 

(2) Expression "full owner" in this sec¬ 
tion denotes that there shall be no restric¬ 
tions as regards the power of disposal by 
acts inter vivos or by will and further the 
property shall pass to her heirs on her 
death. The term is equivalent to absolute 
owner. (1970) 2 Mys LJ 540 (543) (DB). 

16. "Limited owner". 

(1) The expression "limited owner" has 
a definite legal connotation. A Hindu widow 
who inherits her husband’s estate is a well- 
known example of limited owner under 
Hindu law, A mere arrangement between 
natural father of adopted son and an 
adoptive mother as to the manner in which 
the properties which vest in the adopted 
son should be enjoyed by the adoptive 
mother, that is to say, an arrangement be¬ 
tween them permitting the adoptive mother 
to be in possession of the properties during 
her lifetime does not ipso facto confer uT»n 
her a limited ownership of the properties, 
Consequently on coming into force of Act 
such ownership by her could not be enlarg¬ 
ed into absolute ownership. (1964) 2 Andh 
WR 383. 

17. Sub-section (2). 

(A) "Acquired by way of gift". 

(B) "Acquired under a will." 

(C) "Acquired under any other instru- 

\ ment.” 

(D) "Acquired under a decree.’* 

(E) "Acquired under an award", 

(F) "Restricted Estate". 

17. Sub-section (2). 

(1) To attract application of sub-sec. (2), 
it is necessary that property must have 
been acquired in any of the ways specified 
therein. If prior to date of the instrument 
decree, etc. female Hindu had already ac¬ 
quired title or interest, and the decree or 
instrument etc. does not do anything more 
ttan declare that title, it will not be cor¬ 
rect to say that acquisition of title or in¬ 
terest is under the decree or instrument to 
bring it within scope of Section 14 (2). A 
1968 Orissa 196 (199) : 34 Cut LJ 853 •• A 
1976 SC 1963 (1966) •• A 1981 Pat 255 (258); 
1981 BLJR 709 •• 1980 MPLJ 682 : 1986 
Hindu LR 550 •• ILR (1978) Bom 287 •• 
(1968) 70 Bom LR 611 (615) •• A 1966 Puni 
829 (331) ; 68 Pun LR 382. (Section 14 (2) 
covers only those cases where Hindu female 
had no interest previously in the property 
and acquisition is for the first time by virtue 
of any of the modes mentioned In the sub¬ 
section.) •• A 1965 Ker 226 (227. 228) ; 1964 
Ker LT 560 •• (1965) 67 Pun LR 51 (DB) •• 
A 1964 Puni 114 (115. 116) : 66 Puni LR 78. 

face A 1981 Pat 103 (110) : 1981 BLJR 255 
(I^). (The word 'acquired* as used in S. 14 


(2) has to be given a restricted meaning 
and would cover only those cases where the 
Hindu female had no interest previously in 
the property and it was for the first time 
by virtue of the gift or will or other modes 
mentioned in the S. 14 (2) that the property 
was acquired by her.) ** A 1978 Mad 21 (25): 
(1978) 1 Mad LJ 391 •• 1980 Sim LC 262 
(264) : ILR (1980) HP 253 (DB^ (Sale of 
house by Hindu widow to a Hindu female 

— Sale declared void against reversioncr.s 
as thex'e was no legal necessity — Held. 
af*er commg into I' l'ce of the Act vendee 
female was not ent;;)od to benefit of S. 14 
(1) and did not become full owner of house 

— As she acquired her interest for first 
time under the sale deed, she was governed 
by S. 14 (2).)1 

fSee also A 1977 SC 1265 a267) ; 1977 UJ 
(SC) 293 •• 1979 Ker LT 903 (905)** (1973)1 
Cut WR 349 (.351). (Applicability of S, 14 (2) — 
Widowed daughter-in-law entitled to share 
in joint family properly — A^eement by 
father-in-law provid'ng for maintenance li) 
widowed daughter-in-law — Right oi 
widowed daughter-in-law to .chare In joint 
family property is not allected.)! 

(2) A plain reading of the sub-section (2) 
of S- 14 shows that its provisions are at¬ 
tracted if two things exist namely (i) that 
right of the female to the property is creat¬ 
ed by an instrument in writing and (ii) that 
it contains such terms as create restricted 
estate. If any of the above ingredients is 
missing from the instrument then sub-s. (2) 
will not aoply. A 1977 Punj 341 (344) : 1977 
Hindu LR 762 (FB). 

fSee also A 1932 (NOC) 76 : (1981) 2 Kant 
LJ 385 (386). (Bar under S. 14 (2) is attract¬ 
ed only in case of written instruments —No 
restriction can be put in respect of estate 
held by Hindu female under oral arrange¬ 
ment.) *• A 1979 Bom 1 (4) : 80 Bom LR 
539. (It is not enough for the decree to pre¬ 
scribe the restricted estate. It is further 
necessary that the female Hindu should ac¬ 
quire the property under the very decree.)! 

(3) Sub-section (2) is in the nature of an 

exception to sub-section (1). It applies only 
to properties acquired by way of gift or 
under a will or under any other instrument. 
A 1962 Andh Pra 368 (370. 371) : (1962) 2 

Andh WR 156 •• (1971) 1 Cut WR 48. 

(4) The intention of Legislature in en¬ 
acting sub-section (2) of Section 14 was 
clearly to leave untouched transfers made 
by the last male holder in favour of a fe¬ 
male from the mischief of S. 14 (1). In other 
words, if the last male holder intended that 
female should take only a limited interest 
Legislature did not intend to interfere with 
that intention and has clearly saved such 
transactions by virtue of sub-section (2). A 
1959 J and K 92 (92). 

(5) Sub-sectiOn (2), excludes property ac¬ 
quired by way of gltX etc., that is to say, in 
these cases, the female Hindu may continue 
to own the property as a limited owner. 
Where a Hindu female has a restricted 
estate in any property such as is referred 
to in Section 14 (2) the property cannot be 
said to be her property at the time of her 
death. A 1959 Andh Pra 244 (246). 
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(6) The words "property acquired . 

under a decree or order of civil Court” in 
Section 14 (2) have to be read ejusdem 
generis with the words "property acquired 
by way of gift or under a will.’ (1968) 70 
Bom LR 611 (615). 

17 (A) "Acquired by way of gift." 

(1) Section 14 (2) is not restricted to 
written gifts but applies also to oral gifts 
— Oral gift of land to Hindu widow for 
maintenance with no power to sell or mort¬ 
gage made prior to Act — She takes limited 
interest — Act coming into force subse¬ 
quently — No restriction on her power to 
make a valid gift can be impl ed in view 
of Section 14 (2) — She has power to make 
valid gift of land. A 1963 Punj 34 (34 to 
36) : 64 Pun LR 663. 

(2) If law permits oral gift, merely be¬ 
cause the gift was not under an instrument 
or document in writing, the application of 
.'^ub-section (2) to such a gift cannot be said 
to be ruled out. (1969) 71 Pun LR (Del) 117 
(124). 

(3) Gift deed in favour of wife prior to 
coming into force of Act — Deed providing 
for transfer of all rights of donor in pro¬ 
perty to donee, and specifying that she was 
to be owner — But deed also containing 
provision that donee would not be entitled 
to transfer property in any manner what¬ 
ever — Deed held to pass limited interest 
only to donee — Section 10. T. P. Act held 
inapplicable. 1963 Cur LJ 556 (Punj). 

(4) Whether a gift passes an absolute or 
a limited estate depends on the terms of 
the deed. Whatever may have been the 
position before in regard to the construc¬ 
tion of any such grant, after the Hindu 
Succession Act. the Court may assume that 
women now take absolute estate of inherit¬ 
ance. It is now settled that to convey ab¬ 
solute estate to a Hindu female no particular 
or express powers of alienation need be 
given in the deed. (1967) 2 Andh WR 499 
(500). 

(5) A perusal of sub-section (2) of Sec¬ 

tion 14 makes it abundantly clear that 
where the property has been made the sub¬ 
ject-matter of gift or will, Section 14 (1) 

will not apply at all. A 1959 J and K 92 (92) 
(FB). 

17 (B). "Acquired under a will.” 

(1) Legatee under will taking limited 
estate being restricted not to mortgage or 
sale so long as there were lineal descen¬ 
dants of legatee — Legatee dying and his 
widow succeeding takes absolutely — Sec¬ 
tion 14 (2) does not apply to such case as 
widow took by succession and not under 
will. A 1960 Punj 462 (463). 

(2) Life estate given to a widow under the 
will cannot become an absolute estate under 
the provisions of this Act. A 1971 SC 745 
(746) ** A 1977 Andh Pra 237 (238) : 1977 
Hindu LR 709 (DB). ((1970) 2 APLJ 165 Not 
good law in view of AIR 1971 SC 745.) •* 
(1975) 2 Mad LJ 424 (429) ** (1972) 85 Mad 
LW 124 (130) ; (1972) 1 Mad LJ 417. 

[See also A 1978 SC 1051 (1061). (Where 
the daughter was entitled to the life estate 
under the will of her father, the provis’on 

S. H (2) would be aRplicable £ind the life 


estate would not be enlarged into an ab¬ 
solute estate.) •• A 1981 MP 236 (239) : 1981 
MPLJ 181 (DB). (The limited estate confer¬ 
red upon a woman imder the will would 
not be enlarged into an absolute estate 
under the Act even though she might have 
been possessed of that property at the time 
of the coining into force of that Act. This 
Ifi so because of S. 14 (2).)] 

(3) Donor executing will — Entire corpus 
of the property left to daughter — During 
lifetime three widows entitled to possession 
and for maintaining it and enjoying income 
— No right to alienate any part of it — Two 
widows dying — Third executing will of 
entire property ip favour of her son by 
former husband — Held that execution of 
will by widow as full owner In terms of 
Section 14 (1) invalid — Daughter entitled 
to entire property by virtue of the will — 
Case fell within the scope of Section 14 (2) 
and not 14 (1). ILR (1974) HP 945 (947). 

(4) Where the wife gets her husband’s 
property as a legatee imder the will of the 
husband she is entitled to take the property 
as such. It is not open to her to say that 
what she got under the will was only a re¬ 
cognition of her pre-existing right in the 
property. Section 14, sub-section (2) applies 
to such a case. (1970) 36 Cut LT 121 (132) 
(DB). 

(5) Bequest of his property by Hindu 
testator to his wife and two brothers — 
There is no presumption that only life 
estate is conferred on wife. A 1966 Punj 262 
(265. 266) : 1965 Cur LJ 741 (DB). 

(6) Will made by a Hindu in respect of 
joint family property is inoperative in law 
and hence there can be no claim whatsoever 
based on the will so far as those properties 
are concerned within the meaning of Sec¬ 
tion 14 (2). A 1960 Andh Pra 359 (362). 

(7) Will mentioning that wife was to re¬ 
main in possession of residential house 
without prescribing any point of time — 
No provision in will as to what should 
happen to property after her death — Evi¬ 
dence of testator's declaration and his con¬ 
duct, not being to contradict or vary pro¬ 
vision of will, admissible — Held, t«tator 
died intestate with respect to house except 
with regard to right of residence with the 
result that there was merger of both in¬ 
terests in wife and by reason of Section 14 

(1) wife became absolute owner — Sec. 14 

(2) did not apply as the will did not pre¬ 
scribe restricted estate. (1971) 1 Mad LJ 127 
(139). 

17 (C) "Acquired under any other 

instrument.” 

(1) Word ’instrument’ in Section 14 (2) 
does not include an Act of the Legislature. 
(1970) 72 Bom LR 471 (475). 

(2) The instrument mentioned in S. 14 (2) 
must be one under which a right is ac¬ 
quired with a limitation upon it. 1971 Sim 
LJ 70 (HP). 

(3) Words 'other instrument’ must be read 
ejusdem generis with categories of docu¬ 
ments referred to earlier. A 1964 Mad 387 
(389, 390) : (1964) 1 Mad LJ 374 *• A 1962 
Cal 438 (439). 

(4) The property held by maharani under 
the grant was property acquired under an 
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Section 14 Note 17 (C) (contd.) 
instniment within the meaning of S. 14 (2). 
Therefore the nature of the estate must be 
determined on the terms of the grant which 
prescribed a restricted estate. Hence there 
could be no enlargement of such estate by 
reason of S. 14 (1). 1976 Hindu LR 712 :1976 
MPIJ 437 (442) (DB). 

(5) Riwaj-l*Am is not instrument but a 
record of custom. (1967) 69 Pun LR 391. 

(6) Mutation order embodying terms of 
compromise between parties is an instru¬ 
ment as contemplated by sub-section (2) of 
Section 14 when the compromise creates cer¬ 
tain rights in favour of some parties and 
limits the rights which are vested in other 
parties. 1970 Mer LR 167 (170) (DB) (Delhi). 
*• A 1981 Punj 68 (70). 

(7) Document in order to fall under the 
description ‘any other instrument’ must be 
of a type where title is created for first 
time by that document, If this is correct 
approach to sub-sec. (2) of S. 14. then^ a 
partition-deed between members of a joint 
Hindu family restricting alienation during 
lifetime of widow cannot fall within des¬ 
cription of 'any other instrument' because 
no fresh title is created by a partition- 
deed among members of joint Hindu family. 
A 1968 Bom 25 (29. 30) : 1967 Mah LJ 813. 

(8) Where widow co-sharer has been al¬ 

lotted properties, not strictly according to 
her share, under a deed, which is described 
as a deed of partition but which, in reality, 
is a deed of family arrangement expressly 
stipulating that the widow will have no 
more than a life interest therein, the case 
would fall within the exception to Sec. 14 
(2) and not within the general rule enacted 
in Section 14 (1) of the Act and her'interest 
will not be transformed into an absolute in¬ 
terest. A 1959 Cal 338 (339) (DB) ** (1974) 

78 Cal WN 357 (DB). 

(9) When the widow is In possession of 
the estate under a family settlement and 
not as a holder of a women’s estate from 
the last male holder, it is Section 14 (2) that 
is applicable and not Section 14 (1). (1970) 
83 Mad LW 226 (229). 

(10) Maintenance deed executed in re¬ 
cognition of maintenance claim of widow — 
Widow gets absolute rights under S. 14 (1) 
— Provisions of S. 14 (2) — Not attracted. 
(1968) 1 An WR 65 •• A 1978 SC 361 (362) : 
1977 XIJ (SO 747 •* ILR (1974) Bom 773:77 
Bom LR 210 (212) •* A 1973 Mys 66 (67) •• 
(1988) 2 Andh LT 299 (304). 

[See also (1971) 1 Mad LJ 439 (466). (Words 
"any other instrument" would not include 
arrangement allotting property in lieu of 
maintenance. Property given in lieu of main¬ 
tenance cannot be said to be "acquired" as 
If right to maintenance had no vestige or 
semblance of right to joint family proper¬ 
ties.) •• ILR (1971) 1 Delhi 64 (70) (DB). 

fAgraement between husband and wife — 
Property given to wife in recognition of her 
right of maintenance with restriction on 
alienation — Death of husband — Wife, if 
sole heir, becomes full owner.) •• A 1977 SC 
2024 : 1977 UJ (SC) 292 : 1977 Hindu LR 


665. (Widow of a deceased coparcener in 
possession of part of joint family properties 
allotted to her for life in lieu of mainte¬ 
nance without any power of alienation — 
Widow dying in possession after Act came 
Into force — Case falls under S. 14 (1) and 
not under Section 14 (2). A 1972 Mad 279, 
Reversed; (1971) 1 Andh WR 275. Impliedly 
Overruled.) •• A 1980 Madh Pra 171 (175) : 
1980 Jab LJ 415 (DB). (Partition deed — 
Widow mother allotted share in coparcenary 
property (with limited estate) equal to that 
of son — Source of title is not partition 
deed but her right to get share in coparce¬ 
nary property for her maintenance — Case 
falls under Section 14 (1) and not S. 14 (2).)1 

(11) Dispute between adoptive mother 
and son about property, settled by execution 
of maintenance deed in favour of mother — 
Land given to mother who during her life¬ 
time could raise crops and enjoy fruits but 
could not contract debts on security of said 
lands — Case held fell under sub-sec. (1) 
and not under sub-section (2). A 1965 Andh 
Pra 66 (67) ; (1964) 2 Andh WR 470. 

(12) Where a woman alleged to be a main¬ 
tenance holder consented to allotment of 
properties not according to strict legal right, 
in a deed in the nature of family settlement 
and which expressly stated that she had 
only a life interest in the properties given 
to her creating a vested remainder in favour 
of others it was held that the case fell under 
sub-section (2) of Section 14 and not sub¬ 
section (1) of that section. A 1970 Ker 284 : 
1970 Ker LJ 730. 

(13) Case of a Hindu female who has 
been allotted property under a partition 
deed executed prior to commencement of 
the Act is governed by Section 14 (2) when 
the tenor of the partition deed read as a 
whole indicates that only a restricted estate 
had been prescribed to her therein. Sec. 14 
(1), does not apply. 1962 BLJR 936. 

(14) Partition between father, two sons 
and widow of third son who had died before 
Hindu Women’s Rights to Property Act — 
Widow not entitled to share but given pro¬ 
perty for maintenance — Held, case fell 
under Section 14 (2). (1969) 1 MLJ 181. 

(15) Right of a Hindu widow to get main¬ 
tenance out of joint family properties is an 
indefinite right. Yet it is a right and if she 
is put in possession of certain property in 
•atisfaction of that right for her life she is 
not a trespasser of the property. She enters 
Into possession of the property acquiring 
some kind of limited ownership in it. In 
such a situation even if the restrictive 
clause is there in the instrument conferring 
a limited right on the widow It vill have 
no effect because imder sub-section (1) she 
will become the full owner of the property. 
1970 BLJR 952 (954) (DB) •• (1968) 70 Bom 
LR 611 (617). 

(16) Deed executed by a Hindu on 21-4- 
1927 as marriage settlement on the eve of 
his third marriage — Having provided for 
enjoyment of settled properties during their 
Uves, the deed proceeded to provide for 
future devolution of properties settled — 
By virtue of Hindu Succession Act. the 


*'A" in the citations stands lor AIR 
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settlee held, entitled to the properties ab¬ 
solutely. A 1968 Mad 61 (65) : (1967) 1 MLJ 
440. 

(17) Widow gifting away husband’s pro¬ 
perty to daughters — Daughters executing 
deed of maintenance under which she was 
to be in possession and enjoyment of pro¬ 
perties without right of alienation — Case 
falls under Section 1^ (2). A 1960 Pat 360 
(360) : 1960 BLJR 299. 

(18) Last male leaving two widows A and 
B — B executing release deed in favour of 
A in respect of portion of property and 
With reference to suit property, she was to 
enjoy it during her lifetime and after her 
properties were to be taken by A — Death 
of R after enactment of Act — Sertion 14 

(2) not applicable as B did not acquire any 
right under release deed she was owner of 
half share by virtue of Section 14 (1). A 
1963 Mad 133 (134). 

(19) Two Hindu females inheriting their 
husband’s property on his demise — Parti¬ 
tion of such property between the two with 
condition that after their lives their pro¬ 
perty to go to heirs at law — S. 14 (2) does 
not apply as property is not acquired under 
instrument of partition. A 1963 Mad 50 (60) i 
(1962) 2 Mad LJ 464 (DB). 


17 (D) "Acquired under a decree”. 


(1) Sub-section (2) of Section 14 excludes 
the operation of S. 14 (1) to the case of the 
property atquired under a decree or order 
of a Civil Court where the terms of the 
decree or order prescribe a restricted estate 
in such property. A 1958 Cal 671 (674). 

(2) A decree passed by a Deputy Com¬ 
missioner acting as a revenue authority in a 
matter arising during the settlement opera¬ 
tions is a decree or order of a Civil Court 
within the meaning of sub-s. (2) of Sec. 14. 
The Civil Court in this respect does not 
necessarily mean a Court constituted under 
the Bengal, Agra and Assam Civil Courts 
Act. 1887. A 1963 Orissa 162 (163, 164) : 29 
Cut LT 397. 


(3) Where by a preliminary decree in a 
partition suit the widow is given a property 
to be held and enjoyed by her as a Hindu 
widow during her lifetime the Court will 
declare her to be a full owmer of the pr(^ 
perty, as a decree in sub-section (2) nieans 
only a final decree and not a P*'®i*™**^®*'T 
decree. A 1958 Cal 671 (674) •• A 1958 Cal 

472 (474) (DB). 

(4) Section 14 (2) cannot have any 
plication to a case where decree is subiMt- 
matter of appeal during pendency of which 
the Act came into force and has not become 
final. A 1959 Andh Pra 158 (158) (DB) •• A 
1966 All 584 (586. 587) : 1966 All LJ 1153 ** 
A 1966 Ker 66 (70) : 1965 Ker LJ 284 •• A 
1961 Ker 247 (250) : 1961 Ker LT 265 (DB) 
•• A 1960 Andh Pra 359 (362. 363). 

(5) Acquisition under a decree only defin¬ 
ing what a female already owns is not ac¬ 
quisition under Section 14 (2). A 1968 Bom 
308 (309) t 69 Bom LR 795 •• 1967 Cur LJ 
220 (Punj) •• A 1965 Orissa 59 <60, 61) : ILR 
(19B4) Cut 479. 


(6) Acquisition under the decree under 
Section 14 (2) means that the decree should 


be the source of title to property. A 1969 
Delhi 273 (274) : (1967) 71 Punj LR (D) 223. 

(7) Final decree by consent in partition 
suit — Ladies given specific properties — 
Their interest not specified — Action 14 (2) 
held did not affect their rights — Operation 
of Section 14 (1) not prevented. A 1964 Mad 
155 (156. 157) : 76 Mad LW 779. 

(8) Compromise decree — Widow held got 
restricted right than what she was entitled 
to under Hindu Law — Section 14 (2) ap¬ 
plied. A 1964 Andh Pra 545 (546 to 548) 3 
(1964) 1 An WR 75. 

(9) Decree declaring that widow Inherited 
property as limited owner—Sub-section (2) 
does not apply — Her interest becomes ab¬ 
solute. A 1961 All 294 (295). 

(10) Hindu widow possessing joint family 
bouse for residence and maintenance — 
Right to possess subsequently recognised by 
decree of Court — Widow becomes absolute 
owner of house after the Act under Sec. 14 
(1) — Section 14 (2) does not apply. A 1958 
Punj 24 (26). 

(11) Where the Hindu female had acquir¬ 

ed the property under the compromise in 
lieu of satisfaction of her right of mainte¬ 
nance, the provisions of S. 14 (1) would be 
applicable and not of S. 14 (2), though the 
Limited interest was prescribed by the com¬ 
promise where the property is acquired at a 
partition or in lieu of right of maintenance 
it is in virtue of a pre-existing right and 
such an acquisition would not come within 
the scope of sub-sec. (2) of Section 14. A 1977 
SC 1944 (1951) : 1977 Hindu LR 287 : (1978) 
1 sej 29. (A 1967 Mad 429; ILR (1967) 1 Mad 
68, A 1972 Mad 279; (1968) ILR 47 Pat 1118; 
ILR (1968) Andh Pra 621; A 1975 All 151; A 
1959 J & K 92 (FBh A 1970 Ori 131 and A 
1976 SC 2198, Overruled; A 1970 Pat 348; A 
1970 Mad 257; (1970) 72 Punj LR 73; A 1971 
Ori 242; A 1972 Punj 458; A 1977 Mad 64, 
(1974) 87 Mad LW 599, Impliedly Overruledi 
A 1969 Andh Pra 300, Reversed.) •• (1982) 1 
Bom CR 713 •• (1981) 2 Kant LJ 457 (463); 
1982 Hindu LR 437 •• A 1981 Punj 174 (176): 
(1981) 83 Pun LR 92 •• (1980) 93 Mad LW 
762 (766) •• A 1979 Him Pra 46 (50) : 1978 
Sim LC 399 (DB) •• A 1979 Mad 124 (128) 5 
1979 Hindu LR 677 (DB). (1975) 88 Mad 688. 
Reversed.) •• A 1979 Him Pra 41 (44) : 1978 
Sim LC 310 (DB) •• ILR (1978) 2 Cut 98 
(112) •• 1978 Rev LR 597 (598) (Punj & 

Har) •• 1976 Cur LJ (Civil) 486 (491) •* A 
1972 Mys 333 (334, 335) : (1972) 2 Mys LJ 
171 •• A 1972 Mys 286 (291) : (1972) 1 Mys 
LJ 315 (DB) •* A 1972 Bom 16 (19 to 25)1 
73 Bom LR 407 (DB). (Observation in A 1968 
Bom 308 held to be obiter.) •• (1967) 8 Guj 
LR 1055 (1061) ** (1968) 70 Pun LR 90. 

[See also A 1979 SC 993 (WOO) ; 1979 
Hindu LR 361. (It cannot be said that where 
a property is given to a widow W ^eu or 
maintenance, it is given to her for fi^ t^ 
and not in lieu of a pre-existing right. The 
claim to maintenance, as also the right w 
claim property in order to maintato nerselr, 
is an inherent right conferred by the 
Law and, therefore, any property given » 
her in lieu of maintenance is ™®rel7 . ? Sl 
cognition of the claim or right wmw 
widow possessed from before.) • A l»^ 

87 (89). (When widow’s right to be mam 
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15. General rules of succession in the case of female Hindus.-** (1) The 
property of a female Hindu dying intestate shall devolve according to the 
rules set out in Section 16,— 

(a) firstly, upon the sons and daughters (including the children of any 
pre-deceased son or daughter) and the husband; 

(b) secondly, upon the heirs of the husband; 

(c) thirdly, upon the mother and father; 


Section 14 — Note 17 (D) <contd.) 
tained out of the family property is recog¬ 
nised by a deed of family arrangement and 
a decree of the commissioner holding that 
the deed is legal, she does not acquire the 
property by virtue of the deed or the decree 
and therefore S. 14 (2) does not apply.)! 

(12) Widow forfeiting her life estate m 
land coming to her from her deceased hus¬ 
band through her unchastity — Possession 
of land, however, given to her by way of 
maintenance by decree of Court — Her right 
to possession of land by way of maintenance 
is not an acquisition of property within the 
scope of sub-section (1) but is a re-acquisi- 
tion of possession as a consequence of and 
under the terms of decree which clearly 
falls within the scope of sub-section (2). 
1965 Cur LJ 848. 

17 (E). “Acquired under an award". 

(1) Hindu widow releasing some of the 
properties inherited from her husband m 
favour of husband’s brother and retaining 
the rest under an award — Hindu widow 
becomes full owner of inherited property 
under Section 14 (1) — Section 14 (2) not 
applicable to the case as there is no Ques¬ 
tion of acquisition under an award. (1967) 
•9 Pun LR 558. 

(2) Partition by means of arbitration re¬ 
sulting in an award and decree based oh “ 
— Hindu widow getting share separated by 
virtue of the award — Held, she became fuU 
owner under Section 14 (1) — 

not attracted. A 1970 SC 1963 (1965, 1966) : 


0970) 2 SCJ 114. 

(3) Where a Hindu widow was in posses¬ 
sion of land in pursuance of an 
which without declaring the pre-existing 
title independently, made parties agree for 
certain rights mentioned therein, the parties 
to award are bound to abide by its terms, 
and the widow cannot raise plea that she 
Was enitled to properties under Section 14 
(1) as absolute owner and not under award 
under Section 14 (2). Sub-section (2) and 
not sub-section (1) of Section 14 is aPPbcable 
In such a case. (1970) 83 Mad LW 717 (720). 


17 (F). 'Restricted estate" 

(1) Term 'restricted estate’ is not defln^ 
In tee Act. It does not appear in the texts 
of Hindu Law also. It has to be understood 
In reference to Sections 10 and 11 of the 
Transfer of Property Act. If along with 
creation of a life estate certain valid restric¬ 
tions are put, then what Is created is a ‘re¬ 
stricted estate*. It is such restricted 
estafra teat sub-section (2) refers to. 
A 1965 Andh Pra 367 (370) : (1965) 2 Andh 
WR 72. 

CO limited ownerehip and restricted 

— An absolute estate may be restricted 
o^llttnited in a variety of ways in point of 


duration, enjoyment, disposal or the like, 
and all such cases are covered by the Ex¬ 
planation without differentiating between 
the several kinds of restrictions. Limited 
ownership is also restricted ownership and 
every case of limited ownership will fall 
within the meaning of "restricted estate” in 
sub-section (2). A 1972 Bom 16 (21) : 73 Bom 
LR 407 (DB). 

(3) Under the customary law of the Pun¬ 
jab the married daughters have got no pre¬ 
existing right in the property of their 
father. Therefore in a case where the mar¬ 
ried daughters had got the right in the 
property by virtue of the gift deed made by 
their father, the right would be restricted 
by the decree to their lifetime. Hence Sec¬ 
tion 14 (2) would be applicable to such case 
and the surviving daughter could not make 
a gift of the property in favour of her 
grandson. A 1982 Puni 202 (204): 1982 Cur 
LJ (Civ & Cri) 123. 

(4) Where husband 'N' settled property on 
his wife 'P' to be enjoyed for life without 
power of alienation and after her death it 
was to go to his son ‘B’ and after the death 
of 'P' 'B’ sued to set aside an alienation by 
■P’ in favour of defendant it was held on 
fact that the property was settled by ‘N’ on 
•P’ on account of love and affection and be¬ 
cause she had suffered much when she was 
living with him ('N’) and not in recognition 
of any pre-existing right and hence she did 
not become an absolute owner of it under 

S. 14 (1). Her case was covered by Sec. 14 
(2) and hence alienation by her was invalid 
and 'B’ was entitled to set it aside and re¬ 
cover possession. (1980) 1 Mad LJ 242 (246). 

SECTION 15 — SYNOPSIS 

1. Applicability to limited owner. 

2. Section whether retrospective. 

3. Alienation by limited owner — Right of 

reversioner if affected. — See also 
Hindu Succession Act (1956), S. 14. 

4. “Property of a female Hindu", 

5. Son or daughter, (including children of 

pre-deceased son or daughter) — 

Sub-section (1) (a). 

6. “Heirs of husband" — Sub-sec. (1) (b). 

7. Property inherited from father w 

mother — Succession. 

8. Property inherited from husband or 

father-in-law — Succession. 

9. “Inherited” — Meaning. 

10. Property Inherited from others — Suc¬ 
cession, 

1. Applicability to limited owner. 

(1) After the Hindu Succession Act, the 
law of succeesion to the female’s property 
is to be found in Section 15. which rules out 
any theory of survivorship. (1970) 1 MLJ 
383 (387). 
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(d) fourthly, upon the heirs of the father; and 

(e) lastly, upon the heirs of the mother. 

(2) Notwithstanding anything contained in sub-section (1),— 

(a) any property inherited by a female Hindu from her father or mother 
shall devolve, in the absence of any son or daughter of the deceased 
(including the children of any pre-deceased son or daughter) not upon 
the other heirs referred to in sub-section (1) in the order specified 
therein, but upon the heirs of the father; and 

(b) any property inherited by a female Hindu from her husband or from 
her father-in-law shall devolve, in the absence of any son or daughter 
of the deceased (including the children of any pre-deceased son or 


.Section 15 — Note 1 (contd.) 

(2) Question of succeeding to property of 
female Hindu as heir would only arise if 
property of such Hindu is her absolute pro¬ 
perty. A 1959 J and K 92 (93) (FB) •• A 
1953 Bom 205 (209) (DB) •• A 1967 Pat 138 
(HO) : 1906 BLJR 846 (DB) *• A 1967 Punj 
194 (185) : 68 Pun LR 661 •* A 1961 Pat 
498 (501) (DB) *• A 1960 Punj 530 (538) : 62 
Pnnj LR 537 (FB). (Alienation by Hindu 
widow prior to Act — Ownership and pos- 
se.'=:sion lost — As she had not become ab¬ 
solute owner under Act. succession would 
not be governed by Section 15. AIR 1958 
All 304 and ILR (1958) Punj 593, Dissented 
f n)m.) •• A 1959 Madh Pra 1 (2) (DB). - 

(3) In absence of any provision for the 
same, deeming clause that on death of limit¬ 
ed owner after commencement of Act suc¬ 
cession will open and last full owner would 
be deemed to have died intestate at that 
point of time and as such Section 15 will 
come Into play cannot be imported in sec¬ 
tion. A 1961 Pat 498 (503) (DB). 

(4) On death of limited owner after com¬ 
mencement of Act. line of succession under 
prevalent law at the time when last full 
owner died and not when limited owner 
died will be relevant for tracing next heir 
to succeed to estate of last full owner. A 
1961 Pat 498 (504) (DB). 

[See however A 1977 Mad 228 (231. 232) : 
(1977) 1 Mad LJ 371 (DB). (Last male holder 
dying Intestate leaving behind widow and 
daughter A — Death of A who was limited 
owner imder textual Hindu law after death 
of her mother after coming into force of 
Hindu Succession Act leaving behind son, 
daughter and children of deceased daughter 
— Determination of heirs to her estate shall 
be in accordance with S. 15 Hindu Succes¬ 
sion Act and not textual Hindu law.)] 

2. Section whether retrospective. 

(1) Section 15 is prospective in operation 
and governs succession in case of female 
Hindus who die intestate subsequent to 
commencement of Act. A 1961 Pat 498 (503) 
(DB) •• A 1964 Pat 473 (474) (DB). 

3. Alienation by limited owner — 
Right of reversioner if affected 
— See also Hindu Succession 
Act (1956), Section 14. 

(1) Right which devolves on a widow 
under Section 3 (2) of Hindu Women’s 

Rights to Property Act is in the nature of 
Hindu Woman’s estate. She can alienate her 
undivided interest in joint family property 
and such alienation would be valid for her 


lifetime, even if it were without legal 
necessity. A 1963 Patna 277 (280) : 1963 

BLJR 536 (DB). (A 1959 Pat 557, Overruled.) 
•• A 1962 Pat 436 (440) : 1962 BLJR 540 
(DB). (But if she remarries before the Hindu 
Succession Act came into force she forfeits 
all her rights in the family property upon 
her remarriage. A 1959 Pat 557, Overruled.) 

(2) Revesrioner can maintain suit for de¬ 
claration that alienation made by Hindu 
female limited owner before coming into 
force of Act was without legal necessity and 
was not binding upon reversioners. A 1966 
SC 216 (218). (A 1958 All 304. Reversed; AIR 
1957 Pat 480, Impliedly Overruled.) *• A 
1964 AU 308 (309) : 1964 All WR (HC) 19 
(DB) •• ILR (1963) 2 AU 444. (Next rever¬ 
sioner of limited owner and not her pro¬ 
spective heir can challenge validity of 
alienation made by her without legal neces¬ 
sity before operation of Act.) •• A 1961 Bom 
300 (303) : 63 Bom LR 576 (DB) •• A 1960 
Punj 530 (538) : 62 Pun LR 537 (FB) •• A 
1959 Andh Pra 244 (246) (DB). (Property in¬ 
herited by female Hindu of which she has 
lost possession (not only actual possesion 
but also right to possession) retains same 
legal character after commencement of Act 
as it had before.) 

[See also A 1971 Punj 365 (366) : 1970 Cur 
LJ 877, (Widow 'K’ succeeding to husband’s 
(G’s) property making gift of it to R — Act 
coming into force after ^ft — Reversioner 
(N) daughter of (G) entitled to declaration 
that gift would not bind her Interest — 
When gift was made by K this Act had not 
come into force hence on coming into force 
thereof K did not become absolute owner 
of property as being out of possession having 
gifted it earlier.)] 

(3) Hindu female given property in parti¬ 
tion in lieu of her right to maintenance — 
Sale of property by her step-sons and hus¬ 
band reversioners before commencement of 
Succession Act — Transferees do not acquire 
any right — Property devolving on reve^ 
sioners under S. 15 (1) (b) on female’s deam 
— Transferees are not entitled to benefit of 
S. 43 of T. P. Act when purchase was with 
knowledge of absence of title in transferers. 
A 1980 Orissa 95 : 49 Cut LT 343 (DB). 

(4) Section 15 lays down rule of suwession 
to property of female Hindu which becomes 
her absolute property from commaicemem 
of Act. As such, conclusion that reversionary 
right stands extinguished resp^ng ^ 
absolute property appears to be 

and inevitable corollary of enactment os 
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daughter) not upon the other heirs referred to in sub-section (1) in 
the order specified therein, but upon the heirs of the husband. 

OBJECTS AND REASONS 


Sections 15 and 16.— "Under the exist¬ 
ing law [that Is, before the enactment of 
this Actl, the succession to stridhana pro¬ 
perty varies according to as a woman is 
married or unmarried and according as she 
is married in an approved form or in an 
unapproved form. It also varies according 
to the source from which the stridhana 
came. The rules of descent again vary 
from school to school. Clause 17 [now 
section 15], however, evolves a new and 
uniform scheme of succession to a woman’s 
property and clause 18 [now section 16] re¬ 
gulates the manner of distribution there¬ 


of."—S.O.K, 

"While revising the order of succession 
among the heirs to a Hindu female, the 
Joint Committee have provided that pro¬ 
perties inherited by her from her father 
revert to the family of the father in the 
absence of issue and similarly property in¬ 
herited from her husband or father-in-law 
reverts to the heirs of the husband in the 
absence of issue. In the opinion of the 
Joint Committee such a provision would 
prevent properties passing into the hands 
of persons to whom justice would demand 
they should not pass.”—J.C.R. 


Section 15 — Note 3 (contd.) 

Sections 14. 15 and 16. A 1959 Madh Pra 1 

(3) (DB). 

(5) Suit by daughter for declaration that 
adoption by her mother to her brother’s pro¬ 
perty inherited by her mother is invalid. 
Under Section 15 (1) (a) read with Sec. 16 
daughter would be entitled to challenge 
validity of any adoption made by her widow¬ 
ed mother and its binding character in so 
far as it affects her legal status as heir to 
her mother. A 1960 Bom 32 (35) : 61 Bom 
LR 560 (DB). 

(6) Sale deed by widow and daughter of 
last male holder executed in 1947 — Suit by 
plaintiff, daughter's son for declaration that 
sale deed by widow was not for legal neces¬ 
sity — Death of widow during pendency of 
litigation in 1960 — Daughter held became 
absolute owner because of Act — Plaintiff’s 
suit was not maintainable. A 1963 Pat 335 
(336) (DB). 

4. "Property of & female Hindu". 

(1) Self-earned property of woman Is 
streedhan and devolves to her heirs. A 1968 
Assam 57 (60) : Assam LR (1970) Assam 1 
(DB). 

(2) Word ’property’ in Section 15 is pro¬ 
perty of which Hindu female is full owner 
on date of her death after commencement 
of Act. A 1965 Guj 84 (86) : (1963) 4 Guj LR 
509. (A 1958 All 304, Dissented from.) •* A 
1958 Orissa 75 (79) (DB). 

(3) Succession to property inherited by 
female from her parents — Such property 
sold and some other property purchased out 
of sale proceeds — Special rule of succes¬ 
sion under S. 15 does not apply on her death 
— Such rule applies only in case the very 
"property” inherited by female is still 
available at the time of her death. A 1976 
Andh Pra 337 (339) : (1978) 1 APLJ (HC) 
804, (DB). 

(4) Where, on partition between R. his 
wife and sons, R’s mother was given cer¬ 
tain property for her maintenance — R’s 
mother got not only right to enjoy usufruct 
but also corpus itself — There is no pre¬ 
sumption under Hindu Law that Hindu 
temale gets only limited estate — Sven if 
■be took property not as full owner she 
became full owner by virtue of Section 14 
and on her death her son becomes owner 


of her property under Section 15 and not 
the whole family. 1967 MPLJ 781. 

(5) Section 15 applies only to "the pro¬ 
perty of a female Hindu dying intestate” 
and if it happens to be property inherited 
by her different courses of devolution are 
prescribed according as property is inherit¬ 
ed from her husband or her father-in-law 
on one hand or is inherited from her father 
or mother. A 1959 Andh Pra 244 (246) (DB). 

5, Son or daughter (including children of 
predeceased son or daughter) — 
Sub-section (1) (a). 

(1) Expression ‘son’ in Section 15 (1) (a) 
does not include step-son. A 1962 Mys 140 
(146) : 40 Mys LJ 116 (DB) •• 1981 Mah LJ 
25 (29. 33) : 1981 Hindu LR 721 (DB) (Bom) 
•* 1976 Rev LB 360 (Punj) •* (1973) 39 Cut 
LT 1249. (Words "sons and daughters” in 
S 15 (1) (a)—These words refer to sons and 
daughters of the deceased female and not of 
her husband.) 

[See also A 1977 Punj 103 (108) : 79 Pun 
LR 191. (Omission of words "of the deceas¬ 
ed” in sub-section (1) — Hardly of any sig¬ 
nificance. The word "son” under Section 15 
(1) (a) would not include step-son.) •• A 
1980 Cal 334 : (1980) 2 Cal LJ 215 

•• 1980 Land LR 276 (Punj & Har). 

(Words *Bon8 or daughters’ imder S. 15 (1) 
(a) will not include step-sons and daughters 

— M remarrying his brother’s widow, K — 
On M dying intestate, K became complete 
owner of property Inherited from her hus¬ 
band M and her only son N inherits her 
property on her death to the exclusion of 
M’s daughter (or that daughter’s children) 

— Farts that K inherited property from M 

and N is K’s son by her former husband 
are Irrelevant.) 1977 Jab LJ 395 (400). 

("Son” under S. 15 (1) (a) does not include 
"step-son” — Hence in M. P. Land Revenue 
Code also, word "son” In Class I of S. 164 
will not include "step-son”.)! 

[Bat see 1968 AU LJ 484 (480) (DB).1 

(2) Words "son or daughter” cannot be 
conrtrued to mean son or daughter by any 
particular husband. A 1969 Bom 205 (209) : 
70 Bom LR 773 (DB). (Hindu widow ii^erit- 
ing lands from her second husband as sole 
heir. Her son by first husband Is entitled to 
succeed to her property in preference to 
heirs of second husband.) ** 1970 MPLJ 669 
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Section 15 — Note 5 (contd.) 

1670) *• 1977 MPLJ 99 (100) : 1977 Hindu 
I.R 451 ** 1976 Rev LR 184 (Puni) ** A 1972 
P'lnj 419 (420, 421) : 74 Pun LR 833 •• A 

1971 J and K 136 ; 1971 Kash LJ 190 (FB). 

(3) Phraseology "son or daughter” — It 
includes even illegitimate son or illegitimate 
f'iughter. A 1969 Bom 205 (209) ; 70 Bom 
LR 773 (DB) •• 1971 Cur LJ 10 (12) (Punj). 

fSce also A 1971 Punj 240 (241) : 1971 

Cur LJ 10. ("Son” includes natural and ad¬ 
opted children of a woman, those born to 
h -r after her remarriage and even her illegi- 
twale children.) •• (1976) 78 Pun LR 267. 
(Property of a female Hindu dying intestate 
born from wedlock with a previous 
husband — Cannot be said to be an illegi¬ 
timate son — Is a preferential claimant 
under S. 15 ( 1 ) (a) as against children of 
O iughter born to her by her second hus¬ 
band whose property she inherited.)! 

f within the meaning of SeC- 

tion 15 U) (a) — The expression must be 
construed only as issue of the first genera¬ 
tion which alone is consistent with the in¬ 
tendment and scheme of the Act — Thus, 

m? MPLj''T(Dm entitled to succeed. 

(5) Where the last full owner died in¬ 
testate in 1934 and her son died in 1937 and 
her daughter who inherited the properties 
with limited rights died in 1957. the last 
full owner is deemed to have died in 1957 
(when the limited owner died) and her son 

^ pre-deceased son 
within the meaning of Section 15 (1) (a) and 
R. 2 of S. 16. (1978) 1 Andh WR 274 : 1978 
Hindu LR 623 (DB). 

(6) 'S’ a widow dying intestate — She 

left behind K her daughter. 'P' daughter of 
predeceased son and 'A’ wife of predeceas¬ 
ed son — Property of which 'S’ was full 
owner would devolve on 'K' and 'P’ in equal 
share in view of S. 15 (1) (a) — 'A’ can 

have no claim on such property. 1980 Mah 
LJ 250 (253) : 1981 Hindu LR 352 (Bom). 

(7) Applicability — 'D’ inheriting pro¬ 

perty from father — Death of 'D* leaving 
behind husband B and daughter 'C’ — B and 
C inheriting D's property in equal shares —- 
Death of 'C' — Son and daughters would 
be entitled to property left by ’C’ — Legal 
fiction in S. 16, R. 3 applied — S. 15 (2) 

would not apply — Sec. 15 (1) (a) applied. 
(1977) 2 Cut WR 569. 

(8) In the absence of a son or a daughter 
or the children of a predeceased son or 
daughter, the persons succeeding to the pro¬ 
perty of a female Hindu succeed as heirs 
of father, mother or husband as the case 
may be. But the son or daughter of the 
children of predeceased son or daughter 
succeeding to a female Hindu succeed in 
their own right and not as children of the 
father. 1977 Pun LJ 361 (363). 

6. "Heirs of husband” — Sub-s. (1) (b). 

(1) Where one of the three brothers, died 
m 1950 i, e.. subsequent to the Hindu 
Women’s Right to Property Act. 1937. and 
his one-third interest in the joint family 
passed to his widow, in absence of any issue, 
as a woman’s estate, and that was again 
®marged into an absolute estate by virtue 
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the Hindu Succession Act, 1956, 
her absolute estate, in absence of her own 
issue would devolve upon the heirs of her 
husband according to S. 15 ( 1 ) (b) ilr 

(1972) 2 Delhi 699 (DB). ^ 

( 2 ) Father given in adoption — Daughter 
bom six months before adoption — Daughter 
is entitled to a share in the family of ad- 

LJ 357 (359) ; 1979 Hindu LR 440 (DB) 
(Bom). 

7. Property inherited from father or 
mother — Succession. 

(1) Sister coming under Class II, sub¬ 
class II (4) takes the property in preference 
to brother's son who comes under sub-* 
class IV ( 1 ). A 1963 Orissa 166 (167). 

(2) Succession to full sister dying in¬ 
testate — Half sister is excluded — Full 
sister of deceased is sole heir. A 1963 Mys 
168 (169) : 40 Mys LJ 1045. 

(3) Female heir inheriting father’s pro¬ 

perty including his share on partition — 
Female dying childless — Succession would 
be governed by rules laid down in Secs. 15 
and 16 as if property had been her father’s. 
A 1963 Mad 255 (258) : (1963) 1 Mad LJ 

254 (DB) •• A 1979 Guj 45 (49. 50) : (1979) 
20 Guj LR 64 (DB). 

[See A 1973 Mys 142 (144) : (1972) 2 Mys 
LJ 477. (Where Hindu female inheriting the 
property of her parents jointly with her 
sister dies issueless and without making 
will of her share in the property and leaves 
behind a sister and a son of predecased 
sister, the surviving sister gets 3/4th share 
of the property held jointly and the son of 
predeceased sister l/4th share.)] 

[See also A 1974 Andh Pra 266 (267) s 

(1974) 1 APLJ 292. (Where the Hindu female 
who derived property from her parents died 
Intestate, the property devolved upon her 
children, in absence of children upon her 
father and in default of father, upon father’s 
heirs. Hence sale deed executed by the hus¬ 
band of the property of female who dies in¬ 
testate is invalid.) •• A 1981 Madh Pra 39 j 
1980 Jab LJ 849. (Wife’s suit for partition of 
her father’s property — Wife dying, husband 
could not claim to be substituted — Pro¬ 
perty devolved on father’s heirs under Sec¬ 
tion 15 (2).)] 

(4) Words ’’upon the heirs of the father’* 
under S. 15 (2) (a) — Construction of — To 
be construed as if father had died intestate 
immediately after death of female Hindu. 
(1976) 1 APLJ 364 : ILR (1977) AP 41« 
(DB). 

(5) There can be no question of Tieirs of 
the father* within the meaning of S. 15 (2). 
during the lifetime of the father as there 
can be heirs only after a person is dead and 
until his death there may be only heirs-ap- 
parent. Considering that aspect the words 
’upon the heirs of- the father’ should be 
read as 'upon the father and in default of 
the father upon the heirs of the father* 
under the maxim of construing ut res magis 
valeat quam pereat. (1977) 2 Cut WR 569. 

(6) The suit properties were Inherited by 
a female Hindu from her father in 1947 M 
her step-mother remarried before 1958. She 
died unmarried after coming into force or 
the Hindu Succession Act aurvivini htf 
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Section 15 *-* Note 7 (contd.) 
step-mother and lather's sisters. In the cir¬ 
cumstances, the properties would not de¬ 
volve on the step-mother who had remarried 
before coming into force of the Act but on 
the father’s sisters under S. 15 (2) (a). A 

1974 Pat 177 (179, 180) : 1974 BLJR 52 (DB). 

(7) If absolute ownership is acquired by 
widow by operation of law and not through 
her husband, her daughter on widow’s death 
does not succeed to property through her 
father. She inherits under Section 15 (1) (a) 
and not under Section 15 (2). 1970 Pun LJ 
148 (151) (DB). 

8. Property inherited from husband 
or father-in-law — Succession. 

(1) Share of Jain widow declared by pre¬ 
liminary decree in suit for partition — 
Share is "property possessed" by her within 
Section 14 even before actual division of 
ioint estate and property will devolve on 
her death on her sons under Section 15 to 
the exclusion of her grandson. A 1962 SC 
1493 (1500). 

fSee also A 1972 Madh Pra 204 (205) ? 

1072 Jab LJ 835. (Succession in case of 
female Hindus — Wife’s right to share in 
property even if she is not impleaded in 
partition suit accrues immediately on the 
passing of preliminary decree — This right, 
itself property, will be inherited on her 
death by husband. (A 1936 PC 20. Held no 
longer good law in view of A 1982 SC 
1493.)! 

(2) Widow holding ancestral properties of 
her husband as widow’s estate — Effect of 
Act is to alter status of widow to individual 
as full owner and succession to such pro¬ 
perty will be regulated not by ordinary rules 
of Hindu law but by Sections 15 and IQ 
(Obiter). A 1964 Ori 274 (279) : ILR (1961) 
Cut 339 (DB) •• 1970 Pun LJ 815 (820) (FB), 

(3) Rules of succession laid down in Sec¬ 
tions 15 and 16 are special rules of succes¬ 
sion and are a departure from the tradi¬ 
tional Hindu law. Therefore, where A in¬ 
herited undefined share in the joint family 
property to which she succeeded on the 
death of her husband, on A’s death her 
daughter would succeed to the share, though 
undefined, in the joint family property by 
application of S. 15 (1) (b). (1970) 72 Bom 
LR 471 (475) (DB). 

(4) Widow governed by Dayabhaga law 
— Property devolving on her on death of 
her husband — Property held by her as 
limited estate ripened into absolute estate 

Death of widow after commencement of 
Act — Her daughters entitled to succeed to 
such property. A 1981 Gau 42 (46) (DB). 

(5) Upon the death of one of the co- 
Jrfdows, who had neither son nor daughter 
her property will devolve on the other 
widow under Section 15 (1) (b). (1968) 32 
Cut LT 148 (156, 157). 

(6) Estate Inherited from husband sold by 
«o-w!dow in 1955 — Parties governed by 
customary law of Punjab — Co-widow dying 
unieless in 1955 — If sale of 1955 is dis¬ 
placed, property of alienor co-widow 
would, immediately on her death, vest in 
heir of other widow, since. inheritance 
never remains in ab^ance — But when heir 


of other widow has consented to sale and 
is next reversioner, declaratory dt'croe 
setting aside sale would be of no conse¬ 
quence. (1967) 69 Pun LR 8(i2. 

(7) "Heirs of the husband” means heirs 
of the husband entitled to succeed under the 
Act had the husband died on the date when 
the female intestate actually died. Property 
of a Hindu wife from her husband who 
died in 1936 and herself dying intestate after 
the Act devolves on the husband’s si.ster's 
daughter in preference to his father's 
brother’s sons notwithstanding the fact that 
the former was not an heir at the time of 
the husband’s death in 1936. 1971 MPL.T 335. 

(8) S inheriting the property on death of 
her husband T and dying issueless and in¬ 
testate — V daughter of the sister of T and 
W and X sapindas of T claiming succession 
to the property — Held. V would be pre¬ 
ferential heir of T in view of S. 15 f2' (b), 
A 1978 SC 793 (798) : (1978) 2 SCWR 134. 

9. Inherited — Meaning. 

(1) Section 15 (2) (a) relates to inherit¬ 
ance and as such can have no application in 
case of devolution by device or bequest 
which is governed by Section 15 (1). A 1968 
Gui 212 (217) : 9 Guj I R 129 fDB) •* A 
1966 Mad 369 (370) : (1966) 1 Mad LJ 411. 

fSee also A 1972 Andh Pra 189 (191. 192) 
(DB).l 

(2) Where a female Hindu, after obtain¬ 
ing money decree in respect of the amount 
which was gifted to her by her father at 
the time of her marriage and therefore re¬ 
presented her Stridhana property, dies in- 
te.'tate leaving behind her husband and 
brothers, the property represented by the 
decree would devolve not upon her brothers 
according to the rule of succession laid 
down in Section 15 (2) hut upon her hus¬ 
band according to the rule contained in Sec¬ 
tion 15 (1). The sine qua non for application 
of non obstante clause contained in sub-sec¬ 
tion (2) is that the property of the female 
ought to have been inherited from her 
father or mother, The amount representing 
the decree gifted to the female at the time 
of her marriage is not 'inheritance’ as con- 
temolated in Section 15 (2). A 1976 Mad 154 •. 
88 Mad LW 743. 

10. Property inherited from othere — 

Succession. 

(1) Succession to property inherited by 
Hindu widow from her son as absolute 
owner — Contest for succession between her 
husband’s collateral and her brother’s son 

— Section 15 (1) (b) and not Section 15 (2) 
(a) or (b) applicable — Husband’s collateral 
will succeed. (1964) 66 Puni LR 150. 

rSee (1975) 1 Mad LJ 419 (DB). (Female 
Hindu dying intestate — Devolution of her 
property — Heir of her husband to be pre¬ 
ferred to heir of her father.)! 

(2) Inheritance of property by female from 
her brother — Succession Is gov¬ 
erned not by Sec. 15 (2) (a) but by 
S. 15 (1). A 1978 Bom 44 : 1977 Mah LJ 777. 

(3) Suit by nephew challenging alienation 
by S, a Hindu widow, and for declaration 
of his reversionary right — G. other co¬ 
widow. having joint title and right of sur¬ 
vivorship in respect of alienated properties 

— G and S possessing no issues or hus- 
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, succession and manner of distribution among heirs of a 

female Hindu.— The order of succession among the heirs referred to in 
section 15 shall be. and the distribution of the intestate’s property among 
ihose heirs shall take place according to the following rules, namely: — 

specified in sub-section (1) of section 15, 
those in one entry shall be preferred to those in any succeeding en- 

t? 1 o included in the same entry shall take simultaneously. 

Rule 2 If ^y son or daughter of the intestate had pre-deceased the 
mtestate leaving his or her own children alive at the time of the 
intestate s death, the children of such son or daughter shall take be¬ 
tween them the share which such son or daughter would have 
taken if living at the intestate’s death. 


Rule 3 — The devolution of the property of the intestate on the heirs 
referred to in clauses (b), (d) and (e) of sub-section (1) and in 
sub-section (2) of Section 15 shall be in the same order and ac¬ 
cording to the same rules as would have applied if the property 
had been the father’s or the mother’s or the husband’s as the 
case may be, and such person had died intestate in respect thereof 
immediately after the intestate’s death. 


OBJECTS AND REASONS 
See under Section 15. 


Section 15 — Note 10 (contd.) 

banda — Section 15 ( 1 ) (a) would not apply 

— G would be next heir to share of S by 

virtue of Section 15 ( 1 ) (b) and Section 16 — 

Plaintiff having no right of reversion not 

entitled to maintain suit. (1965) 32 Cut LT 

148. 

(4) Co-widows — Rule of survivorship 
among, has ceased to operate — Share of 
each co-widow is inheritable by her own 
heirs — It does not revert to heirs of last 
male holder. (1970) 1 Mad LJ 437 •• (1964) 
30 Cut LT 237. 

Section 16 

(1) What Sections 15 and 18 do is to lay 
down a rule of succession to the property of 
a female Hindu which becomes her absolute 
property from commencement of the Act. A 
1959 Madh Pra 1 (3) (DB). 

(2) Share of a Jain widow declared by 
preliminary decree in suit for partition — 
— Share is ’‘property possessed” by her 
within Section 14 even before actual diW- 
sion of .ioint estate and property will de¬ 
volve on her death on her sons under Sec¬ 
tions 15 and 16 to the exclusion of her 
grandson. F. A. No. 139 of 1955. D/- 25-4- 
1959 (MP), Reversed. A 1962 SC 1493 (1499, 
1500). 

(3) Co-widows — Rule of survivorship 
among, has ceased to operate — Share of 
each co-widow is inheritable by her own 
heirs — It does not revert to last male 
holder. (1970) 1 Mad LJ 437. 

(4) 'G’, co-widow, having joint title and 
right of survivorship in respect of proper¬ 
ties alienated by other co-widow, 'S' — G 
and S possessing no issues or husbands — G 
would be next heir to share of S by virtue 
of Section 15 ( 1 ) (b) and Section 16. (1968) 
32 Cut LT 148. 

(5) 'S’ widow dying Intestate — She left 
behind 'K’ her daughter, 'P' daughter of 
predeceased son and 'A' wife of predeceas¬ 
ed i?n — Property of which 'S’ was full 
owner would devolve on 'K' and ‘P’ in equal 


share —■ 'A’ can have no claim on such pro¬ 
perty. 1980 Mah LJ 250 (253) : 1981 Hindu 
LR 352 (Bom). 

(6) Succession to females — Widow dying 
intestate leaving behind her the grand¬ 
children of the predeceased daughter and 
other great grandchildren — Held that in 
case of succession to female, children of 
first generation only are entitled while the 
grandchildren are not entitled to succeed. 
The great grandchildren cannot be declared 
to be hein along with grandchildren to the 
estate of their great grandmother. 1977 
MPLJ 7 (12, 13) (DB). 

(7) Words "Sons and daughters” appear¬ 
ing in S. 15 (1) (a) can only mean sons and 
daughters of a Hindu female dying intestate 
and not of her husband. A 1980 Cal 334 (337, 
338) : (1980) 2 Cal LJ 215. 

rsee however A 1972 Punj 419 (420) ; 74 
Pun LR 833. (Property of a Hindu female 
would devolve on her children though from 
different husbands and though the property 
in question be that of one of the husbands. 
The children would take it in equal 
shares.)! 

(8) Effect of Act is to alter status of 
widow as full owner of property in her 
hands and succession to such property will 
be regulated not by ordinary rides of Hindu 
law but by Sections 15 and 16 of the Act. 
A 1964 Ori 274 (278) (DB) •• 1970 Pun LJ 
815 (820) (FB) •• (1970) 72 Bom LR 471 (475) 
(DB). 

(9) Death of M In 1934 — Her son R 
dying in 1937 — N her daughter succeeding 
the property as limited owner — N alien¬ 
ating the property to her husband and died 
in 1957 — Succession opens on the death of N 
and sons of R the predeceased son of last 
full owner M succeed to the property by 
virtue of R. 2 of S. 16 read with S. 15 (1). 
(1978) 1 Andh WR 274 (276, 278, 283). 
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17. Special provisions respectinsf persons governed by marumakkattayam 
and aliyasantana laws.— The provisions of sections 8, 10, 15 and 23 shall 
have effect in relation to persons who would have been governed by the 
marumakkattayam law or aliyasantana law if this Act had not been passed 
as if— 

(i) for sub-clauses (c) and (d) of section 8, the following had been sub¬ 

stituted, namely;— 

*’(c) thirdly, if there is no heir of any of the two classes, then upon 
his relatives, whether agnates or cognates.” 

(ii) for clauses (a) to (e) of sub-section (1) of section 15, the following had 

# been substituted, namely:— 

•'(a) firstly, upon the sons and daughters (including the children of 
any predeceased son or daughter) and the mother; 

(b) secondly, upon the father and the husband; 

(c) thirdly, upon the heirs of the mother; 

(d) fourthly, upwi the heirs of the father; and 

(e) lastly, upon the heirs of the husband.”; 

^ii) clause (a) of sub-section (2) of section 15 had been omitted; 

(iv) section 23 had been omitted. 


SoHion 16 (contd.) 

(10) Rule 3 in Section 16 is attracted only 
when succession opens in favour of hus¬ 
band’s heirs in absence of any son or 
daughter of the deceased female. The fiction 
ia Rule 3 has no relevance to case where a 
SOB or daughter capable of inheriting estate 
Mts. 1970 MPLJ 669 (670). 

[See also A 1978 SC 793 (798) : 0978) 2 

SCWR 126. (Once it is found that case falls 
under S. 15 (2) (b), the fiction envisaged in 
R. 3 of S. 16 is attracted.)! 

(11) Rule 3 in S. 16 merely specifies a 
method of determining the preferential 
heir and for that purpose creates a fiction 
and has no relevance in determining the 
nature of property. 1970 UJ SC 390 (392). 

(12) The purpose of R. 3 in S. 16 is to 
enable an assumption to be made that the 
d^eased relative whose heirs are to succeed 
died only after the death of the intestate. 
That would mean that while the Rule should 
naturally apply to Cls. (b). (d) and (e) of 
Section IS (1) it should apply by the .same 
logic to Cls. (c), (d) and (e) of S. 17 winch 
corresponds to the former. ILR (1973) l Ker 

(161) (DB). 

(13) Where a male Hindu died before the 
aroing Into force of this Act leaving be- 
Und daughters and one of the daughters 

after the Act came into force leaving 
ao children then the male Hindu must be 
deeaied to have died immediately after the 
death of that daughter for determining the 
Murse of succession to her property on his 
keln. 1979 All U 987 (988). 

(14) Words "upon the heirs of the father 

* 15 (2) (a) are to be cons^ed as if 

wther had died intestate immediately after 
fleato of female Hindu. (1976) 1 APLJ 364 


(366) (DB) •• A 1973 Mys 142 (144) : (1972) 
2 Mys LJ 477. 

(15) D inheriting property from father — 

Death of 'D' leaving behind her husband B 
and daughter ‘C’ — B and C inheriting D’s 
property in equal shares — Death of 'C' — 
Who would be entitled to property left by 
*C’ — Legal fiction in R. 3. S. 16 applies and 
S. 15 ( 1 ) (a) only would apply overriding 
other provisions in Ss. 15 and 16. (1977) 2 

Cut WR 569 (574, 575). 

(16) A and D two heirs succeeding to 
Hindu female take in equal shares — D sell¬ 
ing whole property — A alone heir of D, who 
died afterwards suing to set it aside — A 
entitled to a decree for his share only. A 
1972 Punj 355 (356) ; 1971 Cur LJ IMl (DB). 

Section 17 

(1) Female governed by Marumakhatha- 
yam law dying intestate leaving only heirs 
of her mother — Mother dying prior to the 
Act — Assumption under R. 3 of S. 16 that 
deceased relative whose heirs are to succeed 
died only after the death of the intestate, 
is applicable. ILR (1973) 1 Ker 149 (160, 161) 
(DB). 

(2) Expression "children of any pre¬ 
deceased son or daughter" — Does not take 
in grandson of a predeceased son or 
daughter. ILR (1973) 1 Ker 149 (162) (DB). 

(3) After the coming into force of the 
Hindu Succession Act the succession opens 
even with regard to property allotted to the 
Nlssnnthathl Kavaru under the Aliyasan- 
thana law, under S. 7 (2) or S. 17 of Hindu 
Succession Act as the case may ^ and not 
under the Madras Aliyasanthana Act (9 of 
1949). A 1982 Kant 270 (274) ; (198^) 2 Kant 
LJ 82. 


1b the eitatloiis stands for AIR 
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GENERAL PROVISIONS RELATING TO SUCCESSION 

18. Full blood preferred to half blood.— Heirs related to an intestate 
by full blood shall be preferred to heirs related by half blood, ii the na¬ 
ture of the relationship is the same in every other respect, 

OBJECTS AND REASONS 

’’The illustrations given below explain the a brother being a nearer heir 

scheme of this clause— than a brother’s son. 

A paternal imcle by half blood is 
A brother by full blood is preferred preferred to a paternal xmcle’s 

to a brother by half blood; but a son by full blood, an uncle being 

brother by half blood succeeds be- a nearer heir than an uncle’s son.’* 

fore a brother’s son by full blood, —S.O.R. 

• 

19, Mode of succession of two or more heirs.— If two or more heirs 
succeed together to the property of an intestate, they shall take the pro-. 

perty,— 

(a) save as otherwise expressly provided in this Act, per capita and not 
per stirpes and 

(b) as tenants-in-common and not as joint tenants. 


Section 18 

(1) Succession to full sister dying intestate 
— Half sister is excluded — Full sister of 
deceased is alone heir. A 1963 Mys 163 (171): 
40 Mys LJ 1065. 

(2) The expression "nature of relation^ 
ship is the same in every other respect” 
means there should be the same degree of 
ascent and descent etc. in the same group 
(1966) 68 Punj LR 609 (611). 

(3) The expressions "half blood” or "full 
blood” have no relevance in the case of the 
relationship between a daughter and her 
mother. Section 18 has no application to a 
case between them. (1958) All WR (HC) 233. 

(4) The nature of relationship of a sister 
and a brother (in respect of the deceased) is 
one and the same in every other respect (sex 
has no relevance) for there is no difference 
either in respect of ascent or descent or in 
any other way. Therefore, sister of deceased 
by full blood will exclude not only sister by 
half blood but even brother by half blood. 
A 1975 Mad 253 (254, 255) : 88 Mad LW 119 
•• A 1971 Punj 323 (324) : ILR (1971) 1 Punj 
158. 

[But see A 1976 Bom 375 (380, 383) : ILR 
(1976) Bom 1638 (DB).1 

(5) Property of a Hindu female would 
devolve on her children though from differ¬ 
ent husbands and though the property in 
question be that of one of the husbands. The 
children would take it in equal shares. Sec¬ 
tion 18 applies only in cases of children 
born of different wives. A 1972 Punj 419 
(421) ; 74 Pun LR 833. 

(6) Heir of full blood is preferred to heir 

of half blood — Nevertheless both full 
blood as well as half blood brother is stated 
as brother — Word "brother” in Item n of 
Class II of Schedule would Include step¬ 
brother also. ILR (1974) Andh Pra 497 (503, 
504) (DB). , , 

Section 19 

(1) Under the Act a joint estate is not 
recognised as Section 19 would show. There¬ 
fore, after the coining into force of the Act, 
the position of co-widows is that of co-ten¬ 


ants in respect of absolute rights to which 
they are entitled under the Act. A 1059 Mad 
349 (350). 

(2) Death of Hindu lessee — All heirs 

become co-tenants and not joint tenants — 
They have unity of possession but not unity 
of title. A 1976 Delhi 145 (146) : 1975 

Rajdhani LR 547. 

(3) The phrase "tenants-in-common” pr 
"joint tenants” used in Section 19 of the 
Act or in other texts, when considering the 
rights of owners of property inter se cannot 
be confused with die rights to hold land as 
joint tenants in the sense as joint lessees or 
co-lessees or co-tenants of property such as 
the subject-matter of the suit. The word 
tenant is not used in the sense of lessees. 
That word is used in the sense of owners of 
property whether they are joint owners of 
property or holding in defined shares. The 
expression is not germane in deciding whe¬ 
ther the lease-hold is held as joint tenants. 
A 1964 Bom 96 (99) : 65 Bom LR 647. 

(4) When the heirs are more than one they 
succeed to the interest of the deceased 
landlord as tenants-in-common. They are 
jointly owners of the whole property but 
their shares are defined and are separate. 
A 1973 Delhi 55 (57). (Payment of rent to 
one of such co-owners is not a valid dis¬ 
charge against the others.) •• 1981 All LJ 
723 (728). (A person in the capacity of 
karta cannot bring a suit on behalf of 
female Class I heirs of a deceased HindiL 
The female heirs are tenants-in-common.) 
*• (1978) 2 Mah LR 242 (243). 

(5) Ancestral property inherited by sons 

on their fatter dying intestate, is not a 
coparcenary property in their hands. Sons of 
the deceased fatter become the absolute 
owners of their respective shares. (1979) 1 

Cal LJ 572 (578) (DB). ^ 

(6) Mitakshara coparcenary property « 
father and son — Death of father after Act 
leaving behind son. widow and daughtere 
— Devolution of father’s interest on nts 
heirs — They take as tenants-in^mmon 
and not as joint tenants. A 1979 Orissa 60 
(63) : (1978) 46 Cut LT 227. 


[The] Hindu Succession Act, 1956 [Ss 20-22] 835 

20. Right of child in womb.— A child who was in the womb at the 
time of the death of an intestate and who is subsequently bom alive shall 
have the same right to inherit to the intestate as if he or she had been 
born before the death of the intestate, and the inheritance shall be deemed 
to vest in such a case with effect from the date of the death of the in¬ 
testate. 

21. Presumption in cases of simultaneous deaths.— Where two persons 
have died in circumstances rendering it uncertain whether either of them, 
and if so, which survived the other, then, for all purposes affecting succes¬ 
sion to property, it shall be presumed, until the contrary is proved, that the 
younger survived the elder, 

[Cf. (English) Law of Property Act, 1925 (15 and 18, Geo. 5, c. 20), section 184: 
Indiw Evidence Act, 1872, section 114.] 

22. Preferential right to acquire property in certain cases.— (1) Where, 
after the commencement of this Act, an interest in any immovable property 
of an intestate, or in any business carried on by him or her, whether solely 
or in conjunction with others, devolves upon two or more heirs specified in 
class I of the Schedule, and any one of such heirs proposes to transfer his 


Section 19 (contd.) 

(7) The heirs who succeed as Joint 
tenants or tenants in common have no im¬ 
plied authority, in the absence of contract 
to the contrary to act for all. A 1977 Ker 
132 (138) (DB). 

(8) When a family of deceased only con- 
Bists of female members, all the female 
members succeeding to the property of their 
ancestor take as tenants-in-common. None 
of them can act as a manager of the ioint 
property and alienate the share of the other. 
A 1977 Mad 40 (42) : (197fi> 1 Mad LJ 402. 

(9) Capital received by sons on partition 
after the death of their father, when con¬ 
tributed by them as a capital of a partner¬ 
ship is treated as their individual property, 
though the nature of property remains an¬ 
cestral in their hands qua their sons. 1978 
Tax LR 1021 (1022) (DB) (All). 

(10) Application for termination of 

tenancy under Bombay Tenancy and Agri¬ 
cultural Lands Act — Deceased certificated 
landlord, a Hindu — Widow alone cannot 
apply — All heirs under S. 19 (b) must 

Join. ILR (1972) Bom 629 (636). 

(11) When a husband who has an interest 
in the joint family property dies intestate 
before the coming into force of the Act, 
his widow cannot be regarded as tenant- 
in-common. S. 19 of the Act is not appli¬ 
cable as the Act has no retrospective opera¬ 
tion. 1977 MPLJ 458 (462). 

Section 20 

(1) 'M’ dying intestate leaving pregnant 
wife and mother — Wife giving birth to a 
child after M’s death — Posthumous child 
also djdng — Wife is entitled to enhanced 
share In accordance with provisions of the 
Act. 1977 Lawyers 103 (104) (Mad). 

Section 21 

(1) Section 21 acts as a proviso to Sec¬ 
tion 105 (2) of Succession Act — Onus to 
rebut statutory presumption under S. 21 
lies on party disputing it — Illustration (vl) 
to S. 1(^ of Succession Act has to give 
way to S. 21. A 1968 Guj 212 (215, 216) l 


9 Guj LR 129. (A 1944 PC 100 and A 1944 
Cal 132 and A 1934 Oudh 101 and A lO.^O 
Sind 234 no longer good law in cases of 
persons governed by Act.) 

(2) Provisions of S. 21 apply both to 
testamentary and intestate succession. A 
1968 Guj 212 (217) : 9 Guj LR 129 •• A 1963 
Punj 66 (74). 

(3) Murder of mother and daughter on 
the same night — Difficult to ascertain who 
died first — Presumption is that younger 
(daughter) survived the elder. A 1970 Mys 
87 (88) *• A 1963 Punj 66 (74) •• 1982 All 
LJ 6 (7) : (1981) 43 Fac LR 359. (Where a 
father and his son are killed in a railwaj' 
accident it can be presumed that the father 
died prior to the son.) 

Section 22 

(1) Section 22 cannot be said to be ultra 

vires the Constitution on the ground that 
Central Legislature had no right to pass 
such a law regarding agricultural lands. 
1970 Punj LJ 587 (590) : 72 Pun LR 958 

(DB). 

(2) Section 22 has been enacted to keep 
out strangers coming into the heirs of 
Class I of the Schedule after the coming 
into force of the Act. 1970 Pun LJ 587 
(589) : 72 Pun LR 958 (DB). 

(3) The alienation of his interest by a 
co-heir in violation of s. 22 (1) Is not void 
but is voidable at the instance of the other 
non-alienating co-heirs. A 1976 Ker 19(22):. 
ILR (1975) 2 Ker 266 *• (1970) 1 Mad LJ 
358 (364) •• A 1971 Orissa 65 (70) : 36 Cut 
LT 968. (Right is personal; not running 
with land — Transferor must give notice 
of Intention of transfer.) 

(4) Section 22 must be construed as pro¬ 
spective in absence of any definite provi¬ 
sion in it making it retrospective. A 1966 
Mys 189 (193) •• 1973 WLN 79 : 1973 Raj 
LW 282 (DB). (S. 14 of the Act has no im¬ 
pact on the provisions of S. 22 (1) — Widows 
whose husband died prior to the Act can¬ 
not, therefore, take advantage of S. 22 (!}.) 
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or her interest in the property or business, the other heirs shall have a pre¬ 
ferential right to acquire the interest proposed to be transferred. 

(2) The consideration for which any interest in the property of the de¬ 
ceased may be transferred under this section shall, in the absence of any 
agreement between the parties, be determined by the Court on application 
being made to it in this behalf, and if any person proposing to acquire the 
interest is not willing to acquire it for the consideration so determined, such 
person shall be liable to pay all costs of or incident to the application. 

(3) If there are two or more heirs specified in class I of the Schedule pro¬ 
posing to acquire any interest under this section,’ that heir who offers the 
highest consideration for the transfer shall be preferred. 

Explanation.— In this section, "Court” means the Court within the limits 
of whose jurisdiction the immovable property is situate or the business is 
carried on, and includes any other Court which the State Government may, 
by notification in the Official Gazette, specify in this behalf, 

OBJECTS AND REASONS 

Joint Committee have come to the inherited under the provisions of this Ac^ 
conclu!5ion that it would be just and proper the right of pre-emption should be given to 
to provide that in case any heir desires to the others. This clause makes the neces- 
transfer his or her interest in the property sary provision in this behalf.”J.C.R. 


Section 22 (contd.) 

(5) Section 22 does not provide for devo¬ 
lution of agricultural lands. It merely gives 
a right of pre-emption. (1970) Punj LJ 587 
(590) : 72 Pun LR 958 (DB) *• (1970) 1 Mad 
LJ 358 (361). 

(6) It is the sale against the right of co¬ 
heirs that would constitute an infringe¬ 
ment of the right conferred under S. 22 (1). 
In other words, the cause of action is a 
sale to a third party without reference to 
the other co-heirs who might have pur¬ 
chased the property for the proper price, if 
It had been offered. (1970) 1 Mad LJ 358 
(363) •• 1970 Punj LJ 587 (589) : 72 Pun LR 
958 (DB). (The phrase "proposes to trans¬ 
fer" includes a completed transfer as well.) 

(7) Section 22 confers right on co-heirs to 
purchase share of alienating co-heirs — 
But there being absence of provision for 
enforcement of right. Court can enforce it 
under common law. (1970) 1 Mad LJ 358 
(362). 

(8) Preferential right of co-heirs to pur¬ 

chase share of alienating co-heir — Waiver 
of right — Burden of proof is upon pur¬ 
chaser to establish that other co-heirs 
waived their preferential right. (1970) 1 

Mad LJ 358 (365). 

(9) Notice of proposed transfer to father, 
how far binds his children will depend on 
facts of each case. A 1971 Orissa 65 (70)J 
86 Cut LT 968. 

(10) Where one of the co-heirs transfers 

his interest in immovable property in viola¬ 
tion of S. 22 (1), the remedy of the other 

co-heirs to enforce their preferential right 
u/s. 22 (1) is by way of a regular Civil Suit 
and not by way of an application u/s. 22 (2). 
A 1976 Ker 19 (21. 22) : ILR (1975) 2 Ker 
266 (DB) •• 1982 Mah LJ 169 (173) •* A 

1981 Madh Pra 250 (252) •• A 1980 Cal 53 
(56) : (1980) 1 Cal HN 192. 

iRut lee A 1S71 Orissa 65 : 36 Cut LT 
968.1 


(11) Suit for enforcement of right under 
S. 22 (1) — Suit is governed by Art. 137 
of Limitation Act. 1982 Mah LJ 169 (173). 

[But see A 1980 Cal 53 (55) : (1980) 1 Cal 
HN 192. (Application u/s. 22 is governed 
by Art. 97 of Limitation Act and not by 
Art. 137).] 

(12) An order made on an application 
v/s. 22 of the Act is not a decree and is, 
therefore, not appealable. Further, such an 
order is not one of the kinds of orders 
which are specifically made appealable by 
the provisions of the Civil P. C. A 1980 
Cal 53 (55) : (1980) 1 Cal HN 192. 

(13) Section 22 is silent as to the proc^ 
dure to be adopted when an application is 
filed. The true import of the section must 
be that such an application should be 
treated as an independent application and 
that being so. where during pendency of a 
suit for partition by a purchaser, an ap¬ 
plication under this section is filed by an 
heir, and the suit Is dismissed for default, 
the dismissal of the suit cannot prevent the 
Court from proceeding with the applica¬ 
tion under S. 22. A 1977 (NOC) 92 : 1976 
Cal WN 994. 

(14) From the words "proposes to trans¬ 
fer" appearing in sub-sec. (1) of S. 22 there 
appears to be a requirement that It is only 
when the transferor heir does not exercise 
his preferential right conferred under the 
section, that he would be free to make the 
transfer to strangers not coming within the 
fold of the section. A 1977 (NOC) 92 : 1976 
Cal WN 994. 

(15) Section 22 (1) and (2) apply only to 
"proposed transfer” or "contemplated trans¬ 
fer” and not to "concluded transfer” or 
"transfer already effected”. A 1981 Madh 

ORA 

iBut see A 1971 Orissa 65 (67, 68) : 36 
Cut LT 968.1 

(16) Section 22 Is attracted only whett 
interest in immovable property of an 
intestate devolves upon two or more helrt 
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23. Special provision respecting dwelling-honses_Where a Hindu in¬ 

testate has left surviving him or her both male and female heirs specified in 
class I of the Schedule and his or her property includes a dwelling house 
wholly occupied by members of his or her family, then, notwithstanding 
anyth ng contained in this Act, the right of any such female heir to claim 
partition of the dwelling-house shall not arise until the male heirs choose to 
divide their respective shares therein; but the female heir shall be entitled to 
a right of residence therein: 

Provided that where such female heir is a daughter, she shall be entitled 
to a right of residence in the dwelling house only if she is unmarried or haa 
been deserted by or has separated from her husband or is a widow. 


OBJECTS AND REASONS 

*Thls clause restricts the right of a female choose to effect partition of the same but 
heir to claim partition of the family dwell- it expressly recognises her right to reside 
ing-house so long as the male heirs do not In such house.”—J.C.R. 


SeetioD 22 (contd.) 

specified in Class I of the Schedule. (1972) 1 
Cut 207 ( 211 ). 

(17) The preferential right to acQuire pro¬ 
perty under S. 22 (1) is not available when 
property devolves by survivorship. A 1975 
Pat 336 (338) : 1975 BBCJ 625 (DB), 

( 18 ) Application for enforcement of 
right under S. 22 (1) not made by party 
as contemplated by section nor made in 
trial Court or appellate Court — Party can¬ 
not raise plea for first time in appeal. A 
1975 Pat 336 (339) : 1975 BBCJ 625 (DB). 

(19) Words ’Immovable property of an 
Intestate’ — Do not include agricultural land 
of an intestate. A 1981 Raj 16 (20) : 1980 
Raj LW 523. 

Section 23 

(1) Section 23 has no application to fe¬ 
male heir who inherits under Act 18 of 
1937. A 1963 Cal 22 (25) (DB). 

(2) There is no absolute bar against resi¬ 
dence of married daughter in ancestral 
dwelling house. A 1964 Cal 52, (57). 

(3) Section 23 does not apply where all 
heirs consist exclusively of males or 
females. (1970) 36 Cut LT 415. 

(4) Hindu intestate leaving son and 
daughter as heirs — Daughter gets interest 
in dwelling house left by her father 
though her right to partition is postponed —• 
Non-impleading the daughter as heir, in ap¬ 
peal respecting the house would abate the 
same. A 1964 Pat 206 (207) : 1964 BLJR 31 
(DB). 

(5) Expression "choose to divide” must be 
Interpreted to mean actually exercising 
their choice of getting the dwelling-house 
divided. The object of the provision is to 
pwrtect a dwelling house from being frag- 
^nted at the instance of a female heir, 
pie mere Intention of male members to 
divide the dwelling .house will not auth- 
Wise female heirs to claim partition in it 
1967 All LJ 1031 (1034). 

(0) By virtue of S. 23 the choice of 
partition of a dwelling house is confined 
to the mail heirs, and divested from the 
toale heirs. A 1981 Andh Pra 84 (86) ; 

(1980) 1 Andh LT 430. (A 1963 Cal 22, Dls- 
••■ted from.) 

(7) A, the absolute owner of property 
wtktch i ndud e d a house, died in 1M7 leav- 


sons and daughters. 
His son B died next year leaving behind bis 
widow and two daughters, he having no 
sons — When B’s daughters filed a suit for 
partition claiming share in the house the 
suit was maintainable. 1968 All LJ 3 (C) 
(DB). 

(8) .Secii n 23 is also applicable to the 

case of a sungle male heir as S. 23 should be 
read with S. 13 (2) of General Clauses Act 
A 1982 Cal 222 : (1982) 86 Cal WN 359 (fS) 
(DB) •• A 1981 Mad 62 (70. 73) • i 

Mad LW 492. (Right of female heir of an 
intestate to claim partition of dwelling 
house IS postponed till the male heir 

divide — The same restriction is 
applicable in a case where there is only 
one male heir of intestate.) ^ 

^209) : 41 Cut 

1-1 J79. When a Hmdu male dies leaving 
only one male heir and the other female 
heirs The female heir is entitled to claim 

of the joint family dwelling house, 
S. 23 IS no bar in such a case.)l 

(9) Female heir has right to transfer her 
snare in dwelling house, though she cannot 
cla-m share m dwelling house till male 

Car WN®960 property. (1978) 82 

y ?? f . transferee of the female heirs is not 
entitled to claim partition of the dwellisg 
house when the male heir does not choose 
to divide his share therein. The restriction 
Imposed by S. 23 on a female heir to claim 
partition applies also to her transferee A 
1975 Cal 232 (233. 234) : 79 Cal WN '305 

(DB), 

(11) Section 23 is no bar for the female 
heir, when she claims partition and posses¬ 
sion of a dwelling house which is not 
wholly in the occupation of family mem¬ 
bers of the deceased. A 1979 Guj 116: (1979) 
20 Guj LR 148 (151) (DB). 

(12) The language of S. 23 Implies that 
before the restriction against claiming par¬ 
tition operates the immovable property 
should be (a) dwelling house and (b) that It 
should be wholly occupied by the members 
of the family of the deceased. A 1974 Raj 
197 (201) : 1974 Raj LW 246. 

(13) Section 3 (3) of Jaipur Hindu 

Women's Rights to Property Act (1947) is 
Inconsistent with s. 23 of Hindu Succes¬ 
sion Act. S. 23 of Hindu Succession Act 
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24. Certain widows remarrying may not inherit as widows.— Any heir 
who is related to an intestate as the widow of a predeceased son, the widow 
of a predeceased son of a predeceased son or the widow Of a brother shall 
not be entitled to succeed to the property of the intestate as such widow, if 
on the date the succession opens, she has remarried. 


OBJECTS AND REASONS 


’"The principle underlying this clause is 
that the widow is the surviving half of her 
husband and, therefore, when she remarries, 
she ceases to continue to be such. (Section 2 
of the Hindu Widow’s Remarriage Act, 1856, 
also contains a somewhat similar provision.) 
As the law stands, remarriage disables a 
widow of a gotraja sapinda from succeeding 


to the property of a male Hindu when on 
the date the succession opens, she has ceas¬ 
ed to be the widow of a gotraja sapinda by 
reason of remarriage. This rule is teing ap¬ 
plied to the widows mentioned in the sche¬ 
dule who are the only widows now entitled 
to succeed.”—S.O.R. 


25. Murderer disqualified.— A person who commits murder or abets the 
commission of murder shall be disqualified from inheriting the property of a 
person murdered, or any other property in furtherance of the succession to 
which he or she committed or abetted the commission of the murder. 


OBJECTS AND REASONS 


"A murderer, even If not disqualified 
under Hindu Law from succeeding to the 
estate of the person whom he has murder¬ 
ed, is so disqualified upon principles of jus¬ 
tice, equity and good conscience. The mur¬ 


derer is not to be regarded as the stock of 
a fresh line of descent but should be regard¬ 
ed as non-existent when the succession 
opens [Kenchava v. Glrimallappa: 51 Ind. 
App. 368 = AIR 1924 PC 2091.”—S.O.R. 


Section 23 (contd.) 

overrides the provisions of S. 3 (3) of 

Jaipur Hindu Women’s Rights to Property 
Act (1947) and hence S. 3 (3) of Jaipur Act 
ceases to have effect. A 1974 Raj 197 (200, 
201) : 1974 Raj LW 246. 

(14) Co-widow claiming partition and 
possession of her share in coparcenary pro¬ 
perty held by her with other widow, four 
sons and a daughter — Held, she was en¬ 
titled to 1 /I 2 th share and right of residence 
in the family house. A 1982 Kant 126 (127); 
ILR (1981) 2 Kant 1360. ((1969) 2 Mys LJ 
348 and A 1973 Mys 113 held no longer good 
law in view of A 1978 SC 1239.) 

(15) Where the only survivors of the 
family were a male and a female and the 
former chooses to sell his moiety in the 
dwelling house thus introduc ng a stranger 
into it, the dwelling house loses its 
characteristics of a dwelling house and be¬ 
comes an ordinary property. S. 23 in such 
a case is no bar for a female member from 
suing for partition and possession of her 
share in the property. A 1980 Mad 243 (244)3 
(1980) 1 Mad LJ 310. 

Section 24 

(1) To constitute disqualification for suc¬ 
cession remarriage must have taken place 
before opening of succession. Section does 
not provide for divesting of estate vested 
in widow on her remarriage subsequent to 
date the succession opens. A 1968 Raj 139 
(145) : 1968 Raj LW 193 •• (1970) 1 An LT 
75 (79). (Remarriage does not have effect of 
depriving a widow of property to which 
she has succeeded as the nearest heir of her 
own husband.) •* (1974) 78 Cal WN 1011 
(1020) (DB). 

(2) Widow claiming partition of her hus¬ 
band’s share — On remarriage of widow 
after Act property obtained by her on parti¬ 
tion became property of her daughter who 


was her sole heir and also heir of her hus¬ 
band. A 1968 Bom 340 (343) s 70 Bom LR 
293. 

C3) The disqualification contained in the 
section is confined to the case of three 
female heirs mentioned there. Mother of a 
intestate does not succeed as widow 
of father but in her own right as a 
Class I heir. Disqualification under the sec¬ 
tion is not applicable to mother and this is 
so even if the property in question is of 
husband inherited by a son as a sole co¬ 
parcener. A 1972 Madh Pra 145 (147) ; 1972 
MPLJ 7. • 

Section 25 

(1) Principle that murderer becomes non¬ 
existent in relation to murdered person is 
not principle of Hindu Law but of public 
policy and applies to succession governed 
by zamindari Abolition Act or Tenancy Act. 
1969 All LJ 980. 

(2) In order to apply disqualification 
under S. 25, it is not necessary that person 
who committed murder or abetted com¬ 
mission of murder must also have been 
convicted of offence of murder or of abet¬ 
ment of murder. A 1970 AP 407 : (1970) 1 
Andh WR 408. 

(3) Hindu bequeathing entire property to 
his two sons W and G without specifying 
their shares — Intention to exclude exiting 
female heirs clear — G committing murder 
of testator and incurring disqualification to 
inherit — Bequest being in favoxir of two 
sons as a class, W takes entire property 
under will — There is no intestacy 
with respect to G's half share. A 1968 Punj 
389 (391) : 70 Pun LR 564. 

(4) The provisions of S. 25 of the Act ap¬ 
ply only to successions under ^e Hindu 
Succession Act and not to successions under 
any other enactmente. A 1973 All 397 (400)2 
1973 All LJ 699 (DB). 
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26. Convert descendants disqualified.— Where, before or after the com¬ 
mencement of this Act, a Hindu has ceased or ceases to be a Hindu by con¬ 
version to another religion, children bom to him or her after such conver¬ 
sion and their descendants shall be disqualified from inheriting the property 
of any of their Hindu relatives, unless such children or descendants are 
Hindus at the time when the succession opens.- 

[Cf. Caste Disabilities Removal Act, 1850 (21 of 1850), section 1.] 

OBJECTS AND REASONS 


‘'Change of religion and loss of caste, which 
at one time were grounds of forfeiture of 
property and of exclusion from inheritance, 
have ceased to be so since the passing of 
the Caste Disabilities Removal Act, 1850. 
But that Act applies only to protect the 
actual person who either renounces his re¬ 
ligion or has been excommunicated. Conse¬ 
quently, where the property of a Muslim 
converted from Hinduism has passed ac¬ 


cording to Muslim law to his descendatite, 
Hindu collaterals cannot claim by virtue of 
that Act to succeed under Hindu law. This 
clause, therefore, lays down that the heir 
should be a Hindu when the succession 
opens. Reconversion after the succession 
opens will not, therefore, be possible and 
this restriction will in most cases remove 
any abuse of the provision contained in the 
clause.”—S.O.R, 


27. Succession when heir disqualified.— If any person is disqualified 
from inheriting any property under this Act, it shall devolve as if such per¬ 
son had died before the intestate. 


Section 25 (contd.) 

(5) Murderer of the testator is not entitled 
to the property bequeathed to him under 
the will. There is no distinction between 
inheritance and succession to the property 
of the person murdered. (1972) 2 MLJ 49. 

(6) The Legislature has used the terra 
‘murderer’ in S. 25 not in a technical sense 
as defined in S. 300 of I. P. C. but in a 
wider and most popular sense, which in¬ 
cludes in its import even culpable homi¬ 
cide or unlawful manslaughter. A 1982 
Bom 68 (71) : 1981 Mah LJ 659. 

(7) The previous judgment of a criminal 
Court holding a person guilty as murder 
of his father is not binding on Civil Court 
in a subsequent proceeding for succession. 
A 1980 Punj 164 (166, 167) : 1980 Rev LK 
24. 

(8) Where on evidence, it is found that a 
person caused such bodily injuries to his 
adoptive father as were sufficient to cause 
his death, then the offence committed by 
the person is clearly of murder and nothing 
short of it. His case would not fall to any 
of the exceptions to S. 300 I. P. C. when 
there is neither any plea nor there is any 
evidence in this regard. Hence, the person 
Is guilty of murder which clearly attract 
S. 25 of the Act with the result that he 
would not be entitled to succeed to the 
estate by his adoptive father who was 
murdered by him. A 1980 Punj (164) (166, 
157) : 1980 Rev LR 24. 

(0) Parliament had Inserted S. 25 in the 
Hindu Succession Act as a matter of high 
public policy based on well known princi¬ 
ple of justice, equity and good conscience, 
60 that a person may not be able to ac¬ 
celerate the succession by murdering the 
hist owner of the property. A 1980 Punj 164 
(166, 167) s 1980 Rev LR 24. 

(10) Where a widow was prosecuted for 
murder of her husband and finally acquit¬ 
ted of the charge, it was not necessary for 


the Civil Court to examine the charge of 
murder again and hold enquiry or trial 
independently after acquittal from the 
Criminal Court and the widow could not be 
disqualified from inheriting the property of 
her husband. A 1977 Delhi 97 (99) : 1977 
Rajdhani LR 58. 

Section 26 


(1) The section does not disqualify a con¬ 
vert from inheriting property. The dis¬ 
qualification is confined only to the heirs 
of such convert. A 1976 Cal 272 (273) : (1976) 
3 Cai HC (N) 226 (DB). 


Section 27 

(1) Hindu bequeathing entire property to 
his two sons W and G without specifying 
their shares — G committing murder of 
testator and incurring disinheritance — Be¬ 
quest being in favour of two sons as a 
class, W takes entire property under will — 
There is no intestacy with respect to G’s 
half share and S. 27 has no application. A 
1968 Punj 389 (391) : 70 Pun LR 564. 

(2) Section 27 is in the form of declara¬ 
tory enactment of rule of Hindu Law in re¬ 
gard to personal disqualification of mur¬ 
derer from inheriting to estate of person 
whom he has murdered. To that, a rule has 
been grafted on principle of justice, equity 
and good conscience that no title to estate of 
person murdered can be claimed through 
murderer. He should be treated as non¬ 
existent when succession opens on death of 
his victim; he cannot be regarded as a 
fresh stock of descent. S. 27 has not made 
any change in that rule of justice, equity 
and good conscience, (obiter) A 1968 PunJ 
389 (391) : 70 Pun LR 564. 


(3) The principles of Hindu Law enun- 

apply only to succession 
under the Hindu Succession Act and does 
not apply to successions under any other 

^ ^ 397 (400) : 1973 All 
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28. Disease, defect, etc., not to disqualify.— No person shall be disquali¬ 
fied from succeeding to any property on the ground of any disease, defect 
or deformity, or save as provided in this Act, on any other ground whatso-, 
ever. 

[Cf. Hindu Inheritance (Removal of Disabilities) Act, 1928 (12 of 1928), section 1] 

OBJECTS AND REASONS 


’TJnder the Hindu law, blindness, deaf¬ 
ness, dumbness, want of any limb or organ, 
lunacy, idicocy. leprosy and other incurable 
d seases disqualified a person from inherit¬ 
ing but the Hindu Inheritance (Removal of 


Disabilities) Act, 1928, declared that no per¬ 
son shall be excluded from inheritance on 
any of these grounds unless he was from 
birth a lunatic or an idiot. This clause seeks 
to remove all such disqualifications."—S.OJL 


Escheat 


29. Failure of heirs.— If an intestate has left no heir qualified to suc¬ 
ceed to his or her property in accordance with the provisions of this Act, 
such property shall devolve on the Government; and the Government shall 
take the property subject to all the obligations and liabilities to which an 
heir would have been subject. 


CHAPTER HI 

testamentary succession 

30. Testamentary succession.— (1) Any Hindu may dispose of by will or 
other testamentary disposition any property, which is capable of being so dis¬ 
posed of by him, in accordance with the provisions of the Indian Succession 
Act, 1925, or any other law for the time being in force and applicable to 
Hindus. 


Section 28 

(1) Section is not retrospective. ILR 
(1959) Mys 287. 

(2) Section 28 which seems to cover case 
of disqualification on ground of imchastity 
comes into operation only in cases where 
inheritance opens after coming into force of 
Act and provisions of Act are not re¬ 
trospective. A 1960 Mys 79 (80) : 37 Mys LJ 
735 •• ILR (1959) Mys 287. 

(3) Unchastity of widow is no bar to her 
succession to husband's property. A 1978 
Cal 431 (433, 434) *• 1977 MPLJ 570 (573)** 
A 1972 Mad 357 (359) : (1972) 2 Mad LJ 50 
(DB). 

(4) Section has not amended Section 2 of 
the Hindu Inheritance (Removal of Dis¬ 
abilities) Act of 1928. A 1962 Mys 18 (21) J 
39 Mys LJ 393 (DB). 

(5) Section 28 expressly confers a right to 
succeed to property on persons not exclud¬ 
ing the lunatic, which means and includes 
a legitimate right to get a separate share in 
such property. (1980) 1 Kant LJ 112 (118) 
(DB). 

Section 29 

(1) Right of Government under Sec. 29 
or under general law prior to Act is not 
higher than that of heir who can inherit 
Ihe estate subject to liabilities and obliga¬ 
tions of heir. A 1970 Bom 205 (208) : 71 Bom 
LR 663. 

(2) Property held by a sanyasl dying in¬ 
testate devolves on Government. A 1980 
NOC 123 (AU). 

Section 30 

(1) A coparcener may now under S. 30 
will away his interest in the coparcenary 
property in favour of any other person. 


though such person may not be a member 
of the Hindu undivided family. (1OT3) 90 

)TR 289 (293) : (1973) 2 ITJ 122 (DB) (Guj) 
** ILR (1974) Gu{ 990 (996, 997). (A copar^ 
cener can dispose of by will only such pro¬ 
perty which could have fallen to his share 
and nothing more.) ** (1972) 38 Cut LT 987 
(390). 

(2) In view of the provisions made In 
S. 30 of the Act a separated father would 
be competent enough to dispose of his 
property by a will or testament in favour of 
his sons in 'Nibur Satta'. that is. absolute 
and full rights of disposal. 1981 Tax LR 
1550 (1555) : 1981 (3) Taxation 54 (DB) (Cal). 

(3) According to Mitakshara Law no co¬ 
parcener can dispose of his undivided in¬ 
terest in coparcenary property by gift. No 
change has been made in this respect by 
Section 30 of the Hindu Succession Act 
(1967) 1 Mys LJ 71 (77) (DB) •• 1971 UJ (SCJ 
204 (206) : 1971 SCD 305. (Section Is not 
applicable to disposition inter vivos.) •• 1972- 
Tax LR 858 (862. 865) : 74 Pun LR 1 (FB) 
(PunJ) •• (1980) 121 ITR 1002 (1010) 
(DB) (All) : (1980) 1 ITJ 390. (Sec¬ 
tion 30 does not destroy the exist¬ 
ence of a coparcenary. All that it does 
is to grant the right of testamentary dis¬ 
position to a Hindu coparcener.) •• A 1973 
Mad 277 (278) : (1973) 1 Mad LJ 176. 

(4) Section 30 of the Act has not conced¬ 
ed a heritable right to a member of a Man> 
makkathayam Tarwad in its properties even 
before a partition thereof. A 1961 Ker 165 
(106) : 1960 Ker U 880 (FB). 

(5) Power of Hindus to make wills in 
India is not created by legislation. It exist- 
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Explanation— The interest of a male Hindu in a Mitakshara coparce¬ 
nary property or the interest of a member of a tarwad, tavazhi, illom, 
kutumba or kavaru in the property of the tarwad, tavazhi, illom, kutumba 
or kavaru shall, notwithstanding anything contamed in this Act or in any 
other law for the time being in force, be deemed to be property capable of 
being disposed of by him or by her within the meaning of this [section.]® 




» 


» 


1 


[a] Substituted for *sub-section’ by Repealing and Amending Act, 1974 (56 of 
1974), S. 3 and Sch. II (20-12-1974). 


fb] Sub-section (2) was repealed by the Hindu Adoptions and Maintenance Act, 
1956 (LXXVIII of 1956), section 29 (21-12-1956). The repealed sub-section (2) 
was as follows:— 


"(2) For the removal of doubts It Is hereby declared that nothing con¬ 
tained In sub-section (1) shall affect the right to maintenance of any heir 
specified in the Schedule by reason only of the fact that under a will or 
other testamentary disposition made by the deceased the heir has been de¬ 
prived of a share in the property to which he or she would have been en¬ 
titled under this Act if the deceased had died intestate.’* 


Section 30 (eontd.) 

cd long before Hindu Wills Act. 1970. A 1980 
Sikkim 33 (41, 42) ; 1979 Sikkim LJ 76 (DB). 

(6) In the event of a testamentary suc¬ 
cession, from the very nature of the case, 
the legatees interest is crystallised and 
specified at the moment of the death of the 
testator. Even if the legatee is a stranger 
to the entire family, it cannot be contended 
that so long as the legatee has not filed a 
suit for partition, the kartha is entitled to 
deal with the deceased coparcener’s in¬ 
terest in the coparcenary property, as if 
the same remained undisposed of. A 1975 
Mad 51 (60). 

(7) Irrespective of date of its execution a 
will comes into operation for the first time 
after death of testator. Therefore, validity 
of dispositions under will is to be judged 
•nly with reference to the date of the de- 
mjse of testator. (1969) 2 Mys LJ 105. 

(8) Execution of joint will by Hindu 
couple in favour of daughter — Father pre¬ 
deceasing mother — Joint will would be¬ 
come operative immediately on death of 
father vis-a-via his properties — Operation 
of the will could not be postponed till death 
of mother — Section 8 could not be applied 
to succession governed by wills — Claim 
of other daughters to share in bequeathed 
property. by invoking S. 8 held not suetain- 
able. US (1980) Him Pra 70 (75). 

(9) Neither under customary law nor 
under Aliyasanthana Act nor under Indian 
Succession Act, interest of a coparcener in 
Aliyasanthana Kutumba could have been 
disposed of by testamentary disposition. In 
that regard a deffnite change in law is 
made by means of Explanation to S. 30 (1). 
There la no dispute that at present a mem- 
-her~of an undivided Aliyasanthana Kutumba 
oould dispose of his interest In the Kutumba 
pn^ertles by means of a will. But that does 
:i^ mean that Explanation to S. 30 (1) has 

X 
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enlarged rights of a divided coparcener. A 
J962 Mys 72 (76) : 40 Mys LJ 1 (FB) •• A 
1968 Mvs 216 (220) : (1968) 1 Mys LJ 599 •* 
(1963) 2 Mvs LJ 552. (Aliyasanthana family 
consisting of two kavarus only — Member 
representing one of kavarus bequesting his 
interest by will — By subsequent demand 
for partition by members of other kavaru 
testator became divided and that renders 
will ineffective as a testamentary disposi¬ 
tion.) •• ILR (1980) 1 Kant 111 (118) (DB). 
(It is not permissible for a person governed 
by Aliyasanthana law to gift away his 
undivided interest in the coparcenary pro¬ 
perty.) 

(10) There is no repu^ancy or incon-; 
sistency in Hindu Succession Act (1956), Sec¬ 
tions 7 (2) and 30 (1) and Madras Aliyasan¬ 
thana Act, 1949 (Mad Act 9 of 1949). Sec¬ 
tion 36 (3), (4) and (5). A 1962 Mys 72 (79): 

40 Mya LJ 1 (FB). 

(11) Section 6 read with S. 30 (1) confers 
On coparcener in Mitakshara family or his 
heirs as the case may be the following rights. 

(1) The coparcener’s undivided interest as 
qualified by S. 6 goes by intestate succes¬ 
sion to his personal heirs under the Act and 

(2) the same interest can be disposed of by 
coparceners by means of testamentary dis¬ 
position under Section 30 (1) of Act A 1962 
Mys 72 (77) : 40 Mya LJ 1 (FB). 

(12) Disposal of ancestral property by 
will — Hindu male-holder governed by 
Punjab Customary Law — He cannot will 
away his ancestral property. A 1961 Pun] 
489 (494) : 63 Pun LR 537 (DB) *• 1971 Cur 
LJ 660 (663) (Punj). 

(13) A Hindu widow who, after ceming 
Into force of the Act, is In possession of 
properties of her husband as an heir, is en¬ 
titled to get her absolute title In regard 
thereto by virtue of S. 14 of the Act. *rhat 
enables her to dispose of the properties by 
a will. (1960) 1 Mad U 318 •* A 1979 (NOC) 

41 : (1978) 1 Andh LT 407 (DB). 
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CHAPTER IV 
REPEALS 

31. [Repealed by the Repealing and Amending Act, 1960 (58 of 1960), 
section 2 and Schedule I (26-12-1960).] 

The repealed section ran thus: 

”31. Repeals.— The Hindu Law of Inheritance (Amendment! Act, 1929, and 
the Hindu Women’s Rights to Property Act, 1937, are hereby repealed.” 

THE SCHEDULE 
(See section 8) 

HEIRS IN CLASS I AND CLASS II 

Class I 

Son; daughter; wldowt mother; son of a pre-deceased son; daughter of a pre¬ 
deceased son; son of a pre-deceased daughter; daughter of a pre-deceased daughter; 
widow of a pre-deceased son; son of a pre-deceased son of a pre-deceased son; 
daughter of a pre-deceased son of a pre-deceased son; widow of a pre-deceased 
son of a pre-deceased son. 

Class II 

I. Father. 

II. (1) Son’s daughter’s son, (2) son’s daughter’s daughter, (3) brother, (4) sister. 


Section 31 

( 1 ) The repeal of Hindu Women’s Rights 
to Property Act of 1937 effected by Sec. 31 
does not in any way impair rights confer¬ 
red on widows by former Act even though 
widows had not asserted their rights by 
claiming a share. A 1957 Mad 695 (699) *• 
A 1964 AP 380 (381) : (1964) 1 Andh WR 
231. (Widow of last male owner acquiring 
right under Section 3 of Act of 1937 to par¬ 
tition — Not extinguished by repeal of Act 
by S. 31.) 

(2) The Act repealed by Section 31 viz., 
Hindu Womens’ Rights to Property Act, 1937 
does not revive on repeal of S. 31 by Act 58 
of 1960. A 1974 Guj 23 (27) : 14 Guj LR 328. 

(3) Jaipur Hindu Women’s Rights to Pro¬ 
perty Act, (1947), though substantially the 
same as the Hindu Women’s Hights to Pro¬ 
perty Act, (1937). is not repealed. A 1974 Rai 
197 (199) ; 1974 Raj LW 246. 

(4) Bv virtue of S. 31 of this Act the 
provisions of S. 2 of Hindu Widow’s Re¬ 
marriage Act being inconsistent with the 
provisions of S. 14 of this Act, ceased to 
apply and the same stood repealed to the 
extent of repugnancy. Therefore, the ab¬ 
solute ownership over the property acquired 
by widow under S. 14 (1) of the Act cannot 
be divested even on her remarriage. A 1977 
Orissa 142 (146) ; 43 Cut LT 524. 

(5) A right to claim partition by a widow 
under Hindu Women’s Rights to Property 
Act, 1937 does not negative her right to 
claim maintenance from her father-in-law. 
The right under Hindu Women’s Rights to 
Property Act is merely an enabling right 
and it is open to her to claim maintenance 
without claiming partition — She cannot 
however enforce both the rights simultane¬ 
ously. ILR (1966) Cut 926 (930). 

Schedule Class S 

(1) Illegitimate son or daughter cannot 
invoke rules of succession in S. 8 (a) as they 
are not included in heirs specified in Class I 


of the schedule. A 1979 Bom 176 (181): 1978 
Mah LJ 739 •• 1975 Ker LT 699 (701). 

[See however 1977 MPLJ 7 (12) pB). 
(Son of a Male Hindu specified as heir in 
Class I of schedule would include natural 
or adopted son, legitimate or illegitimate 
son and a child in the womb at time 
when succession opens.)] 

(2) Brother of Male Hindu dying in¬ 
testate cannot be an heir to the property 
of the deceased if the widow is alive as 
widow is an heir specified in Class I of the 
schedule. ILR (1977) Bom 2213 (2226. 2227). 

(3) Where a male Hindu dies Intestate 
leaving behind him the female heirs speci¬ 
fied in Class I of the Schedule of the Hindu 
Succession Act, the position of heirs suc¬ 
ceeding to the property would be that of 
tenants in common and no person claiming 
himself to be a karta would be entitled to 
bring a suit for eviction on their behalf in 
respect of property inherited by them. 1981 
AU LJ 723 (728) *• A 1978 (NOC) 150 : 1978 
Pat LJR 240 (DB). 

(4) On death of daughter inheriting pro¬ 
perty from her father without any issue the 
property devolves on her father’s heir. 
Hence, when there was no heir under 
Class I to her father and amongst the heirs 
of her father specified in Class II, her 
father’s sister was the only heir, she would 
succeed to the property and the deceased’s 
husband would not have any devolutionary 
Interest in the property. A 1979 Guj 45 (50) a 
20 Guj LR 64 (DB). 

Schedule, Class n 

(1) It cannot be said that all heirs en¬ 
umerated in various items of Class II take 
together and would be entitled to succew 
to the estate of a Hindu who died intestate. 
A 1978 Mad 285 (292) : 91 Mad LW 35t (FB). 

(2) In Hindu law, wherever brothp and 
half-brother are referred to. the reference 
is to sons of the same father by dinereni 
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III. (1) Daughter’s son’s son, (2) daughter's son’s daughter, (3) daughter’s daugh- 
l»er's son, (4) daughter’s daughter’s daughter. 

rv. (1) Brother’s son, (2) sister’s son, (3) brother’s daughter, (4j sister's daughter. 

V. Father’s father; father’s mother. 

VI. Father’s widow; brother’s widow, 

VII. Father’s brother; father's sister. 

VIII. Mother’s father; mother’s mother. 

IX. Mother’s brother; mother’s sister. 

Explanation.^ In this Schedule references to a brother or sister do not Include 
reifarences to a brother or sister by uterine blood. 

OBJECTS AND REASONS 

“Tn the Schedule, . the Joint Committee also included the daughter of a pre-deceas- 
have included the mother in class I as. in ed son of a pre<deceased son in class 1."— 
their opinion , she should take simultane- J.C.R. 
ously wi^ the son, daughter, etc. They have 
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A 


(THE] HINDU WIDOWS’ REMARRIAGE ACT, 1856 

(ACT XV OF 1856)» 


[25th July. 1856.] 


An Act to remove all legal obstacles to the marriage of Hindu Widows. 

Preamble.— Where as it is known that, by the law as administered in the 
Civil Courts established in the territories in the possession and under the 
Government of the East India Company, Hindu widows with certain excep¬ 
tions are held to be, by reason of their having been once married, incapable 


4 


Sehedule 1, Class n (contd.) 
mothers. Male Issues of a woman by diffe- 
mt lathers are not brothers. Such Issues 
bdnig to a different family and are not 
brim referred to as 'brothers’ e. g. Hindu 
Aiccesrioa Act, 1950. Schedule Class II, 

s 


Explanation. A 1971 Mad 204 (206) : 83 Mad 
LW 520. 

(3) If there Is a contest between full 
blood sister and half blood brother of the 
intestate then the fcrmer does not exclude 
the latter. A 1976 Bom 373 (382, 383) : ILR 
(1978) Bom 1638 (DB). 
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of contracting a second valid marriage, and the offspring of such widows by 

any second marriage are held to be illegitimate and incapable of inheriting 
property; 


And whereas many Hindus believe that this imputed legal incapacity, al¬ 
though it is in accordance with established custom, is not in accordance wth 
a true interpretation of the precepts of their religion, and desire that the 
avil law administered by the Courts of Justice shall no longer prevent those 
Hindus who may be so minded from adopting a different custom, in accord¬ 
ance with the dictates of their own consciences; 

And whereas it is just to relieve all such Hindus from this legal in¬ 
capacity of which they complain, and the removal of all legal obstacles to the 
marnage of Hindu widows will tend to the promotion of good morals and 
to the public welfare; It is enacted as follows:— 

[a] Short title given by the Indian Short Titles Act, 1897 (14 of 1897). 

This Act has been extended to Berar by the Berar Laws Act, 1941 (4 of I94U 
fRerar is now a part of Maharashtra State) and has been declared to be in force 

JJl— 


aU the Provinces of India, except the Scheduled Districts, by the Laws Local 
Extent Act. 1874 (14 of 1874), section 3? 

the Snnthal Parganas (now in the State of Bihar), by the Sonthal Parganae 
Settlement Regulation (3 of 1872), section 3; 

the Khondmals District by the Khondmals Laws Regulation, 1936 (4 of 193ab 
section 3 and Schedule; and 

the Angul District by the Angul Laws Regulation, 1936 (5 of 1936), section 33 
This Regulation has now been repealed by Orissa Act 19 of 1987, with 
effect from 15-9-1967. Angul district as formed by the said repealed Re¬ 
gulation is now a sub-division of Dhenkanal district. Both Khondmals and 
Angul are now in the State of Orissa. 

It has also been extended to the New Provinces and Merged States by the 
Merged States (Laws) Act. 1949 (59 of 1949), section 3 (1-1-1950) and to the States 
0 Manipur, Tripura and Vindhya Pradesh by the Union Territories (Laws) Act, 
3950 (30 of 1950). section 3 (16-4-1950). Manipur and Tripura and Union Territories' 
now. while Vindhya Pradesh is now a part of the State of Madhya Pradesh—See 
Act 37 of 1956, section 9 (I) (c) and the Constitution (Seventh Amendment) Act^ 
1956 and Act 81 of 1971. It has now been adopted in Meghalaya by Megha.— 
A.L.O. (No. 3) of 1973. 

The Act has been extended to the States merged In the State of Bombay: and 
the State of Madras; See Bom. Act 4 of 1950; and Madras, see Madras Act 35 of 
1949. Bombay has been split up Into Maharashtra and Gujarat. Presidency of 
Madras has now been divided Into the States of Andhra and Madras, and parts of 
it have gone to Mysore and Kerala too. Madras Is now called Tamil Nadu. 

It has been declared, by notification under section 3 (a) of the Scheduled Dis¬ 
tricts Act, 1874 (14 of 1874), to be in force in the following Scheduled districts, 
namely:— 


West Jalpaiguri (Now in West Bengal) 

The Districts of Hazaribagh, Lohardaga 
(now the Ranchi District, see Cal¬ 
cutta Gazette. 1899. Pt. 1, p. 44), and 
Manbhum. and Pargana Dhalbhum 
and the Kolhan in the District of 
Singhbhum (Now in Bihar all) 

Kumaon and Garhwal (Now in U. P.) 


The Scheduled portion of the Mirzapur 
District (Now in U. P.) 

Jaunsar Bawar (Now in U. P.) « 

The District of Lahaul (Now in (H. P,)) 


See Gazettee of India, 1881. Pt I, p. 74. 


Ditto 

-1881, 

Pt. 

1 . 

P- 

591 

Ditto 

1876. 

Pt 

L 

P. 

505. 


Ditto 

1879. 

Pt. 

I, 

P. 

383. 

Ditto 

1879, 

Pt. 

I, 

P. 

382. 

Ditto 

1868, 

Pt 

I. 

P. 

SOL 
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The Scheduled EHstiicts of the C. P. ... Ditto i 1879, Pt I, p. 771 , 

.1 f.' 

The Scheduled Districts in Ganjam (Now 
in Orissa) and Vizagapatam (Now in 

^ A. P.) ... Ditto 1898, Pt. I. p. 870. 

Coorg (Part of Mysore State now) ... Ditto 1878, Pt. I, p. 747 , 

The Districts of Kamrup, Naugong. Dar- 
rang. Sibsagar, Lakhimpur. Goalpara 
(excluding the Eastern Dwars) and 
Cachar (excluding the North Cachar 

Hills) (Form part of Assam State) Ditto 1878. Pt I. p. 533. 

The Garo Hills, the Kbasi and Jalntia 
Hills, (Now forming the autonomous 
State of Meghalaya) the Naga Hills, 

(Now in the State of Nagaland) the 
North Cachar Hills, the Cachar Dis¬ 
trict and the Eastern Dwars in the 

Goalpara District ... Ditto 1897, Pt. I, p. 299. 

The Porahat Estate in the Singhbhum 

District (Now in Bihar) Ditto 1897, Pt. I, p. 1059. 

It has been extended, by notification under S. 5 of the last-mentioned Act, to the 
following Schedule Districts, namely:— 

The Tarai District of the Province 

of Agra (Now in U. P.) ... See Gazette of India, 1876, Pt. 1, p. 505. 

The Andaman and Nicobar Islands 

(Now a Union territory) ... Ditto 1882, Pt. I, p. 148. 

Th^ Act has now been extended to the Union territory of Dadra and Nagar 
Haveli by Regulation 6 of 1963, with effect from 1-7-1965, and to territories trans¬ 
ferred to the Madras (Tamil Nadu) State by Madras Act (T. N. Act) 23 of 1960, sec¬ 
tion 3. Transferred territories in that context mean the district of Kanyakumari 
and Shencottah taluka of Tirunelveli district. 


1. Marriage of Hindu* widows legalized.— No marriage contracted be¬ 
tween Hindus shall be invalid, and the issue of no such marriage shall be 
illegitimate, by reason of the woman having been previously married or be¬ 
trothed to another person who was dead at the time of such marriage, any 


Section 1 

(1) Act was Intended to render remarriage 
valid to legalize the legitimacy of children. 
It conferred a benefit on those who could 
lot remarry, but at the same time imposed 
a restriction on them. It was not intended 
to deprive those who already possessed the 
right to remarry, of whatever rights they 
enjoyed in their deceased husband's proper¬ 
ties. A 1932 AU 617 (618) : 55 All 24 (FB). 

(2) Act is an enabling Act which removed 
disability under which the Hindu widows 
were suffering and allowed them to remarry. 
T^ey were given a right where they did not 
have It before. Hence provisions of the Act 
are not ultra vires of the Constitution as 
being contrary to Article 19 •(!) (f) and Arti¬ 
cle 14 is also not violated as the provisions 
do not discriminate against Hindu widows. 
A 1954 Ail 588 (590) (FB). (Per Full Bench.) 

(S) The marriage of Hindu widows under 
custom proved to be existing before the 
passing of this Act does not depend on legal 
authority conferred by this section, for its 
validity. Section 1 does not apply to such 
Kmarriages. A 1932 All 617 (618) : 55 All 
£4 (FB) •* A 4951 Madh B 96 (97. 98) •• A 
1928 Oudh 338 (339)* (DB). (Other provisions 
of the Act are also not applicable.) •• A 1921 
Oudh 233 (234) (DB). (Custom of brother¬ 
hood.) •* (1911) 38 Cal 862 (872) •• A 1930 
1023 (1024). 

niut see 1912 Pun LR No. 9, p. 18 (19). 

4hl oaaea of the remarriage of Hindu 


widows are governed by Act 15 of 1858 — 
Custom can only take effect within four 
walls of that Act.) •• (1912) 8 Nag LR 128 
(133).l 

(4) The Act applies generally to all Hindu 
widows, irrespective of caste regulations 
concerning remarriage. (1912) 8 Nag LR 128 
(133). 

(5) A custom allowing Hindus to remarry 
has been in existence among Jats of Ajmer 
independently of the Act and since the time 
previous to that Act. A 1953 Ajmer 45 (46). 

(6) Special custom giving independent 
leeal validity to such re-marriages must be 
proved to have been existing even prior to 
the passing of this Act. A 1937 All 343 (344). 
(Custom starting after Act is not proper 
custom.) 

(7) Custom whereby Hindu Widows were 
prevented from contracting legally v^^id 
re-marriages was adopted by sudras by 
their close association with three higher 
castes and in imitation of the latter’s 
manners and customs out of sheer venera¬ 
tion. A 1932 All 61? (626) : 55 All 24 (FB). 

(8) Interpretation of Hindu law texts as 
by smritikaras prohibiting remarriage of 
Hindu widows and all the subtle arguments 
in support thereof do not apply with equal 
form and degree to shudras. A 1932 All 817 
(626) : 55 All 24 (FB). 

(8) The gotrantar theory or three gotra 
rule, is an exception to the general rule of 
prohibited degrees, but it has no application 
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custom and any interpretation of Hindu law to the contrary notwithstand¬ 
ing. 

[a] Would the definition of "Hindu” in the different Acts of the proposed Hindu 
Code apply to this Act? 

2. Rights of widow in deceased husband’s property to cease on her re¬ 
marriage.— All rights and interests which any widow may have in her de¬ 
ceased husband’s property by way of maintenance, or by inheritance to her 
husband or to his lineal successors, or by virtue of any will or testamentary 
disposition conferring upon her, without express permission to remarry, only 
a limited interest in such property, with no power of alienating the same, 
shall upon her remarriage cease and determine as if she had then died; and 
the next heirs of her deceased husband, or other persons entitled to the' pro¬ 
perty on her death, shall thereupon succeed to the same, 

[Cf. Hindu Succession Act, 1956 (30 of 1956), section 24.] 


Section 1 (contd.) 

where parties to disputed marriage were 
not actually removed from each other by 
three gotras. Nor would any provision of the 
Act validate such marriage. A 1955 Cal 612 
(613). 

(10) The provisions of this Act are not 
impliedly repealed by Hindu Succession Act. 
A 1978 Cal 525 (527, 528) : 82 Cal WN 880. 

SECTION 2 — SYNOPSIS 

1. Re-marriage after conversion — Effect. 

2. Rc-marrlage under custom — Effect of 

Section 2, 

3. Rights and interests of widow How 

affected. (See also cases under S. 5.) 

4. Effect on alienation by widow. 

5. Claim for maintenance — How affected, 

6. Repeal of Act — Effect. 

1. Re-marriage after conversion _ Effect. 

(1) Hindu widow loses all rights in pro¬ 
perty inherited from her first husband if 
she is converted and married to a person of 
another religion both under S. 2 and under 
general principles of Hindu law. A 1919 Mad 
854 (859, 860) : 41 Mad 1078 (FB). (Per 

Wallis C. J. and Oldfield J — Sheshagiri J, 
Dissenting. A 1918 Mad 314 (315). Overrul¬ 
ed.) •* A 1922 Pat 378 (380, 381) : 1 Pat 706 
(DB) *• (1892) 19 Cal 289 <299) (FB). (Per 
Full Bench — Prinsep J. contra — 3 Suth 
WR 206, Overruled.) •• A 1935 Bom 298 
(301) : 59 Bom 417 (DB). (35 All 466, Dissent¬ 
ed from.) 

[But see (1913) 35 All 466 (469).] 

2. Re-marriage under custom — Effect 

of Section 2 

(1) Following different views have been 
held as to the effect of S. 2 in case where a 
Hindu widow marries under a custom al¬ 
lowing her to do so:— 

(a) Section 2 applies to re-marriages of 
Hindu widows who could remarry, 
whether iinder law or custom, even 
before passing of the Act and such 
re-marriage results in forfeiture of 
her estate under this section. A 1924 
Cal 98 (101) : 50 Cal 727 (DB). (Rag- 
habansis of ^ngal.) •• A 1954 Nag 284 
<286) : ILR (1954) Nag 727 •* A 1954 
Orissa 212 (213) (DB) •• A 1935 Pat 58 
(59). (Widow held incompetent to ex¬ 
ecute a sale deed after re-marriage 
under custom.) *• A 1922 Pat 378 
(380) ; 1 Pat 706 (DB). (Arya Sama- 


iists and Brahmos.) ** A 1029 Mad 765 
(768). 

(b) Se^ion 2 applies to marriages of 

widows re-marrying under custom 
and results in forfeiture of her former 
husband’s estate, unless she proves a 
custom allowing retention . of estate 
even after remarriage. Burden of pro¬ 
ving such custom is on the widow. 
A 1930 Lah 1023 (1024) •* A 1924 Sind 
17 (21) ; 17 Sind LR 206 (DB). (Sec¬ 
tion does not affect custom of non¬ 
forfeiture.) •• A 1961 PnnJ 301 (305) 
(FB). (Widow Jats — Remarriage in 
Karewa form with brother of deceas¬ 
ed husband — Life estate in property 
of first husband is not forfeited.) A 
1972 All 492 (493, 494) : 1972 AU WR 
(HC) 595 •• A 1962 Pat 430 (440) : 

1962 BLJR 540 (DB). 

(c) Even if a Hindu widow re-marries 
under a custom allowing her to re¬ 
marry and also to retain her former 
husband’s property S. 2 applies and 
she forfeits the estate as custom can¬ 
not override an express provision of 
law. A 1929 Mad 765 (768) •• A 1958 
Bom 244 (245) : ILR (1959) Bom 909 
** A 1954 Bom 315 (318) : ILR (1954) 
Bom 1107. (A 1932 All 619 (FB), Dis¬ 
sented from.) ** A 1953 Aimer 45 (46) 
•• A 1952 Cal 771 (771). 

rsee also (1895) 22 Cal 589 (594). (Section 2 
embodies general Hindu law and prevails 
over custom.) •* A 1961 Andh Pra 55 (56, 

67) ? (1960) 2 Andh WR 375. (Custom set up 
by father of deceased husband of the lady, 
namely, that he is entitled to recover the 
ornament given to her at time of her mar¬ 
riage when she was remarried goes directly 
against spirit and word of the section and, 
cannot be recognised as valid. (1949) 2 Mad 
U 738, Not foUowed.)! 

(d) Section 2 does not apply to the case 
of those widows who are entitled to 
re-marry imder custom of their 
caste and there is no forfeiture 
of the widow’s estate by sudi re-mar¬ 
riage. A 1932 Alt 617 (632) : 55 All 24 
(FB). (Party alleging forfeiture must 
prove such custom — Mere proof of 
re-marriage will not be sufficient to 
prove forfeiture.) •• A 1954 AU 595 
(598) •• A 1954 All 585 (590) (DB) •• 
A 1951 Madh B 96 (97, 98) •• A 1950 
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Section 2 — Note 2 (contd.) 

All 700 (702) : ILR (1952) 2 All 703 
(DB) •• A 1942 All 175 (180) : ILR 

(1942) All 259 (DB) •• A 1935 All 921 
(925) (DB) •• A 1927 All 523 (524) 

(DB) •• A 1932 Oudh 107 (108) •* A 
1928 Oudh 338 (339) (DB) •* A 1921 
Oudh 233 (234) (DB). 

(e) If the practice of re-marriage has 
come into existence since the passing 
of the Act, it cannot be considered to 
be a proper custom and hence S. 2 

‘ applies, resulting in forfeiture of the 
widow’s esUte. A 1937 All 343 (344). 

(Evidence must show that custom is 
not result of the Act but is indepen¬ 
dent of it.) •• A 1937 AU 230 (231) 

(DB). 

3. Rights and interests of widow — 

Bow affected. 

(1) Re-marriage of Hindu widow even by 
custom extinguishes her estate in the pro¬ 
perty of her deceased husband and pre¬ 
sumptive interest of the reversioner vests 
u/s. 2. A 1915 Nag 57 (57) : 11 Nag LR 86. 

(2) If a widow pleads a custom permitting 
re-marriage and of non-forfeiture and fails 
to establish that custom, the operation of 
Section 2 cannot be resisted. A 1954 All 595 
(598). 

(3) It is not necessary for reversioner to 
show that there is a custom in the caste by 
which remarrying widow loses her interest 
in deceased hixsband's property. Nor is it 
necessary for him to invoke provisions of 
S. 2. He can successfully claim that widow 
on re-marriage forfeits her right to the hus¬ 
band’s property. A 1959 Madh Fra 429 (430). 

(4) Under Section 2 all rights and interest 
possess^ by widow in the property of her 
deceased husband cease and determine on 
date of her re-marriage. Consequently she 
is not entitled to sue for partition of her 
deceased husband’s share. A 1956 Him Pra 
45 (47) *• A 1966 Cal 60 (63). (Widow after 
her remarriage, becomes stranger to copar¬ 
cenary and thus forfeits her interest in co¬ 
parcenary property.) •• A 1978 Cal 525 
(528). 

(5) A widow even after remarriage is 
not disentitled thereby to succeed to the pro¬ 
perty left by her son by the first marriage. 
If widow after vesting of such son’s estate 
marries for the third time, such marriage 
has not the effect of divesting that estate. A 
1951 Cal 269 (270) : ILR (1951) 2 Cal 76 •• 
A 1072 Madh Pra 145 (147) : 1972 MPLJ 7 •• 
A 1972 Mad 314 (315, 316) ; 85 Mad LW 255. 

(6) Rights, lost by widow cannot revive 
if aiterwards succession to the husband 
again opens out, by reason of next heir 
after the widow happening to be female and 
dying in the lifetime of widow. (1910) 6 Nag 
lA 103 (107). (Even if she re-marries under 
custom.) 

(7) Words 'If she had then died’ in toe 
8e<^on provide criterion for adjudicating 
rights and disabilities of the widow on re¬ 
marriage. In other words, if she has limited 
estate that would cease but if she has an 
absolute estate, that would not cease. A 
1947 Mad 163 (164). (Property absolutely 
settled on widow in lieu of maintenance — 


No forfeiture by re-marriage.) •* A 1924 Mad 
600 (601) (DB). (Gift of immovable property 
by a father-in-law to a widowed daughter- 
in-law in absence of words of limitation In 
gift deed enures for her lifetime notwith- 
etanding re-marriage.) 

(8) Hindu widow is entitled, notwithstand¬ 
ing re-marriage to any right or interest 
which had not vested in her at time of re¬ 
marriage. She can inherit property of her 
son by first marriage when the son died 
after re-marriage. A 1924 Pat 233 (233) (DB) 
•• A 1922 Cal 140 (140) (DB) •• A 1915 Nag 
109 (109, 110) : 11 Nag LR 116. (Section 2 
does not impair widow’s right to future in¬ 
terests of inheritance.) A 1921 Oudh 130 
(131). (If there is no custom to toe con¬ 
trary.) 

fSce also (1970) 83 Mad LW 529 : A 1971 
Mad 204. (Combined reading of Sections 2 
and 5 shows that forfeiture of property by 
a widow on re-marriage is confined to 
categories of cases detailed in Section 2.)1 

(9) Re-married mother can succeed to the 
estate of her daughter by her former hus¬ 
band where the daughter dies after her re¬ 
marriage. A 1924 Bom 360 (360) (DB). 

(10) Hindu widow embracing Islam and 
marrying a Muhammadan — Her sister de¬ 
vising property on her subsequent to re¬ 
marriage — Her rights as devisee are not 
affected — Devisee’s sister also embracing 
Islam after widow-hood and marrying a 
Muhammadan — After devisee’s death her 
sister can inherit the property — Section 2 
does not apply as no right got from deceas¬ 
ed Hindu husband is in question. A 1925 
Mad 861 (870). 

(11) Under Hindu law. where a widow 
re-marries, her son by her deceased hus¬ 
band and her son by the second marriage, 
Inherit her .stridhan equally. A 1934 Bom 
113 (113) (DB). 

(12) Forfeiture of property of widow on 
remarriage is only confined to the cate¬ 
gory of case.s detailed in Section 2 Under 
S. 2 she forfeits her rights only in her hus¬ 
band’s property which she is entitled to by 
way of maintenance or by inheritance or 
by virtue of any will. In case of a will she 
does not forfeit if under will she is auth¬ 
orised to remarry or an absolute interest 
is conferred on her. Interest contemplated 
bv section is confined or limited to her life¬ 
time. Section will not apply to an absolute 
interest legally acquired by the widow. A 
1953 Mad 977 (979) •• (1974) 78 Cal WN 1011 
(1020) (DB) *• A 1971 Bom 413 (415, 416) : 
73 Bom LR 402. 

(13) Widow allotted property in partition 
of husband’s estate as her share in absolute 
right — Subsequent remarriage or unchas¬ 
tity of widow — Cannot forfeit her right, 
title and interest in the said property. A 1977 
Cal 289 (291, 292) •• A 1977 Orissa 142 
(146) : 43 Cut LT 524 •• 1977 Cur U (Civ) 
288 (293) : 1979 Hindu LB 323 (Punj). 

(14) Where a Hindu widow enters on the 
property as an heir to her former husband 
presumption is that her possession even 
after remarriage is only in that capacity 
and. therefore, she can only prescribe for a 
limited estate as an heir to her first hus¬ 
band. She does not become an absolute 
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3. Guardianship of children of deceased husband on the remarriage of 
his widow.— On the remarriage of a Hindu widow, if neither the widow nor 
any other person has been expressly constituted by the will or testamentary 
disposition of the deceased husband the guardian of his children, the father 
or paternal grandfather or the mother or paternal grandmother, of the de- 


Section 2 — Note 3 (contd.) 
owner of property without assertion of ab¬ 
solute title On her part. A 1957 Madh Pra 
238 (239). 

(15) Section 2 has not introduced any 

change in Hindu law so far as it relates to 
forfeiture of a widow’s interest on her re¬ 
marriage. A 1918 Cal 609 (613. 615) •* A 

1968 Raj 139 (144. 145) : 1968 Raj LW 193. 
(Section cannot affect position of widow re¬ 
marrying after enactment of Hindu Succes¬ 
sion Act.) •• A 1962 Pat 436 (440). (Remar¬ 
riage before Hindu Succession Act — Widow 
having widow's estate forfeits same — Ob¬ 
servations in A 1961 Pat 347 held obiter and 
dissented. A 1959 Pat 557, Overruled.) *• 
A 1962 Pat 65 (66. 67) : 1961 BLJR 622. (Re¬ 
marriage before Succession Act.) 

(16) Notwithstanding purported marriage 
by a widow, if the remarriage is not valid 
by reason of another statute, such as S. 4 (1) 
of Madras Act VI of 1949, she cannot incur 
forfeiture of estate inherited from first hus¬ 
band. A 1961 Mad 298 (299). 

(17) For the applicability of Section 2 
strict proof of remarriage is necessary. The 
widow does not lose her right in the pro¬ 
perty inherited by her from her first hus¬ 
band if her remarriage is not proved. A 1980 
All 186 (189) : (1980) 6 All LR 560. 

(18) A woman of Thiyya community who 
was married by three brothers is. on the 
dea’^h of one of her husbands, entitled to 
succeed to his interest in the joint .family 
property as his widow under S. 3 (2) even 
though she continues to be the wife of the 
other two. A 1972 Ker 91 (92): 1971 Ker LT 
599 

(19) After remarriage, the widow ceases 
to be the mother of son of her first hus¬ 
band and. as such, after remarriage cannot 
give him in adoption. A 1981 Pat 204 (205) i 
1981 BLJR 273 (DB). 

4. Effect of alienation by widow. 

(1) Estate which a Hindu widow takes by 

Inheritance from her husband terminates on 
her remarriage and if she has alienated 
any portion of her husband's estate for a 
purpose not binding on reversioners, ali¬ 
enee’s interest also terminates on her re¬ 
marriage, No analogy exists in this respect 
between a surrender after an alienation and 
a remarriage. A 1932 Mad 120 (122. 123) (DB) 
•• A 1920 Pat 576 (577) (DB) (1908' 8 Cal 
LJ 542 (545. 546) •* (1910) 14 Cal WN 346 
(351) (DB) •• A 1930 All 593 (594) : 52 

All 705 (DB). 

(2) Alienation by widow not for legal 
necessity — Widow remarrying after aliena¬ 
tion — Suit by next reversioner — Limit.^- 
tion period of twelve years will run from 
date of forfeiture of widow’s estate upon her 
remarriage. A 1960 Pat 564 (565) (DB). 

5. Claim for maintenance — How 

affected. 

(1) Section 2 applies to remarriage of a 
Hindu widow even under a custom allowing 


such marriage and hence she forfeits her 
right to maintenance out of deceased hus¬ 
band’s estate after remarriage. A 1918 Cal 
609 (613, 614). 

[But see (1909) 31 All 161 (166) (DB). (Sec¬ 
tion 2 does not apply to remarriage under 
custom — No forfeiture.)! 

(2) Where in lieu of widow’s claim fbr 
maintenance property is settled on her by 
her husband’s brother to be held by her ab¬ 
solutely with powers of alienation the estate 
which is conferred' on her is absolute and 
hence not liable to forfeiture on her remar¬ 
riage. A 1947 Mad 163 (165). 

(3) Release deed executed by guardian ol 
child widow in consideration of execution 
of promissory note by coparceners of deceas¬ 
ed husband for certain amount in lieu of 
maintenance payable to widow during all 
her lifetime — Widow attaining majority 
and^ ratifying the deed — Suit by guardian 
against coparceners for balance due on pro- 
note — Widow remarrying. Held, widow’s 
cla m did not amount to interest in deceased 
husband’s property — No forfeiture. A 1938 
Mad 994 (996). 

(4) Where the deceased husband of the 
widow by a registered deed executed in his 
lifetime, gifted certain properties to her la 
life estate to be enjoyed by her after his 
death in lieu of maintenance without any 
power of alienation the Question whether 
the widow would forfeit the grant by re¬ 
marriage or unchastity would depend on the 
terms of the grant and since there was 
nothing in the terms thereof for such for¬ 
feiture the widow would not forfeit the pro¬ 
perties otherwise in law. A 1977 Cal 289 (293) 
(DB). 

6. Repeal of Aet <— Effect. 

(1) The Act is repealed by S. 4 (1) of the 
Hindu Succession Act only to extent of re¬ 
pugnancy with latter Act. A 1958 Bom 244 
(246) : ILR (1959) Bom 909 •• (1970) Andh 
LT 75. (Provisions of S. 2 are abrogated in 
view of Section 4 of Hindu Succession Act 
1956).) 

(2) Section 2 of Hindu "Widows* Remar¬ 
riage Act is inconsistent with S. 14 of Hindu 
Succession Act, 1956 and to that extent is 
Invalid. A 1973 Pat 170 (171) : 1973 BLJR 
102 (DB). 

Section 3 

(1) Right of matter to guardianship of the 
child by first marriage is not lost because of 
remarriage. (1982) 2 Andh LT 392 (DB). 

(2) Where a widow has remarried. S. i 

does not make it incumbent upon Court to 
appoint a guardian, nor does it provide in 
every case that some one should be ap¬ 
pointed in her place. A 1942 Sind 121 (1^) 
(DB) •• A 1933 Lah 817 (818). (Minor 

not possessing pronerty — No secu¬ 
rity given by applicant relation No 
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ceased husband, or any male relative of the deceased husband, may petition 
the highest Court having original jurisdiction in civil cases in the place whera 
the deceased husband was domiciled at the time of his death for the appoint¬ 
ment of some proper person to be guardian of the said children, and there¬ 
upon it shall be lawful for the said Court, if it shall think fit, to appofnfl 
such guardian, who when appointed shall be entitled to have the care and 
custody of the said children, or of any of them during their minority, in the 
place of their mother; and in making such appointment the Court shall be 
guided, so far as may be, by the laws and rules in force touching the guar-, 
dianship of children who have neither father nor mother: 

Provided that, when the said children have no property of their own 
sufficient for their support and proper education whilst minors, no such ap¬ 
pointment shall be made otherwise than with the consent of the mother un¬ 
less the proposed guardian shall have given security for the support and pro-, 
per education of the children whilst minors. 

4. Nothing in this Act to render any childless widow capable of inherit¬ 
ing.— Nothing in this Act contained shall be construed to render any widow 
who, at the time of the death of any person leaving any property, is a child¬ 
less widow, capable of inheriting the whole or any share of such property, if 
before the passing of this Act, she would have been incapable of inheriting 
the same by reason of her being a childless widow, 

5. Saving of rights of widow marrying, except as provided in Sections 2 

to 4.— Except as in the three preceding sections is provided, a widow shall 
not, by reason of her remarriage forfeit any property or any right to which 
she would otherwise be entitled; and every widow who has remarried shall 


SefltloB 3 (contd.) 

appointment can be made without consent 
of mother.) 

(3) Section does not provide for guardian¬ 

ship of minor’s property — Suit by next 
friend of minor — Institution of — Next 
friend need not get himself appointed as 
guardian under Guardians and Wards Act 
— Only safeguard is provided by Order 32 
of Civil P. C. A 1962 Pat 436 (437) : 1962 

BUR 540 (DB). 

(4) Where mother is appointed a guardian 
under Guardians and Wards Act there is 
nothing in Hindu law or in S. 3 to make it 
obligatory upon Court to remove mother 
from guardianship of her infant children 
merely because she remarried. (1911) 38 Cal 
862 (872) (DB). 

« 

(i) Widow remarrying under Customary 
law — S. 3 does not apply — Right to 
guardianship of her children 1 b not forfeited 
A 1939 Lah 125 (126. 127). 

FBut see (1882) 4 All 195 (196) ODB). 

[Widow marrying under custom — Minor 
Children left with property — Children 
must be treated as without father and 
mother and discretion regarding appointing 
guardian must be exercised.)] 

(6) Will by deceased husband appointing 
^dow guardian of person and property of 
her minor son — No clause in will that 
guardianship will cease on remarriage — 
Remarrige by vddow does not render her 
legally disqualified from continuing as 


guardian — Testamentary guardianship 
comes within scope of rights saved byS. 5. 
1913 Pun LR No. 47. p. 179 (182). 

(7) A Hindu widow after her re¬ 
marriage cannot claim to have any right to 
give a son by her first husband in adop¬ 
tion. A 1921 Bom 1 (2) : 23 Bom 482 (FB). 
((1909) 33 Bom 107, Overruled.) •• (1900) 24 
Bom 89 (91) (DB). (S. 3 deprives a mother 
of her right of guardianship on her re¬ 
marriage, unless expressly appointed by 
will of her deceased husband as guardian.) 
•• A 1981 Pat 204 (207) : 1981 BLJR 278 
(DB), 

Section 5 

(1) Widow does not cease to be testa¬ 
mentary guardian of her minor son by re¬ 
marriage. (1913) Pun No. 47, p. 179 (181). 

(2) A remarried Hindu widow is not en¬ 
titled to inherit as a gotraja saplnda to the 
relations of her first husband. Husband's 
father’s sister is preferential heir to 
her. A 1921 Bom 57 (58) : 45 Bom 1247 (DB). 

(3) A sister who has been given property 
by her brothers for maintenance for life 
would not lose her right by reason of her 
remarriage. 1955 Andh WR 562 (563). 

(4) Section 5 saves rights of a widow 
which she might have had from before and 
which are not taken away under this or 
any other Act. A 1951 Cal 269 (270), 

(5) Remarried widow succeeding as heir 
to son of first husband — Subsequent re- 


**A** in the eitmtlons stands for AIR 
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have the same rights of inheritance as she would have had, had such marri-. 
age been her first marriage, 

6. Ceremonies constituting valid marriage to have same effect on 
widow’s marriage,— Whatever words spoken, ceremonies performed or en¬ 
gagements made on the marriage of a Hindu female who has not been pre¬ 
viously married, are sufficient to constitute a valid marriage, shall have the 
same effect if spoken, performed or made on the marriage of a Hindu widow; 
and no marriage shall be declared invalid on the ground that such words, 
ceremonies or engagements are inapplicable to the case of a widow. 

7. Consent to remarriage of minor widow.— If the widow remarrying is 
a minor whose marriage has not been consummated, she shall not remarry 


Section 5 (contd.) 

marriage with third husband does not divest 
estate already vested in her. A 1951 Cal 269 
(270). 

( 6 ) Upon remarriage widow forfeits her 

right to succeed to her husband’s estate and 
not to estate of any other person such as 
her son by the previous marriage as his 
mother. A 1950 Hyd 37 (41) (DB) •• A 1954 
Orissa 212 (213) : 20 Cut LT 323 •• 1978 

Jab L.J 366 (368, 369) : (1978) MPU 515 •• 
A 1972 Mad 314 (316) : 85 Mad LW 255. 

(7) Where according to an accepted cus¬ 
tom a woman who is presented with jewels 
by her husband's family is bound to return 
them to family of her husband if on her 
husband’s death, she remarries. Gift to the 
woman at time of first marriage is not an 
absolute gift but one subject to customary 
incidents attaching to such a gift and S. 5 
would not affect operation of "ffie customary 
rule and they can be recovered by hus¬ 
band’s family on widow’s remarriage. A 
19“0 Mad 271 (271, 272). 

(8) A suit brought by the brother of the 
deceased claiming properties from the 
brother’s widow on the allegation that they 
w<'re joint family properties and therefore 
he was entitled to them as the sole surviv¬ 
ing coparcener was compromised and the 
widow got some of the properties absolutely. 
Subsequently the widow remarried. The 
brother thereupon brought a suit claiming 
the properties which the widow got under 
the compromise on the ground that she had 
forfeited them by the marriage. It was held 
that there could be no forfeiture of the 
widow’s right to property. A 1957 Mad 534 
(5.35) : ILR (1957) Mad 861 DB) •• A 1953 
Mad 977 (980, 981) : A 1971 Mad 204. 

(9) Hindu widow — Remarriage — Self- 
acquired property of son inherited by her 
not forfeited. A 1960 Madh Pra 51 (53) : 
1959 MPLJ 1173 (FB), 

(10) Combined reading of Ss. 2 and 5 
shows that forfeiture of property by a 
widow on remarriage is confined to cate¬ 
gories of cases detailed in S. 2 — Children 
by .second husband can claim property by 
Kinship through their mother as bandhus. 
A 1971 Mad 204 ; (1970) 83 Mad LW 529. 

Section 6 

(1) Purpose of the Act is not to limit but 
rather to Increase rights of Hindu widows 
and not to restrict any existing custom of 
remarriage among Hindu widows, but to 
give right to those to whom it had been 
denied, A 1937 Sind 42 (43) : 38 Cri LJ 369. 


(2) Hindu widow married in Brahina 
form — Observance of rites of that form 
must be proved to constitute valid re¬ 
marriage. A 1930 Oudh 426 (427, 428) (DB) 
»* A 1938 Rang 59 (60, 61) (DB). (In ab¬ 
sence of religious rites consent of widow of 
full age to remarry under S. 7 Is not 
enough). 

[See also (1888) 12 Mad 72 (76) (DB).] 

(3) Section 6 does not apply to a case of 
widow marrying under custom recognising 
such remarriage and it is not, therefore, 
invalid merely because of the ateence ol 
ceremonies necessary for first marriage, 
when conditions essential under custom 
have been fulfilled. A 1937 Sind 42 (43) i 
38 Cri LJ 369. (Remarriage by sweeper- 
woman under custom — Attendance of 
Caste people, feast and subsequent cohabita¬ 
tion only necessary to constitute valid re¬ 
marriage under custom — Absence of 
ceremonies of first marriage do not render 
it invalid.) •• 1969 All WR (HC) 579. 

(4) Section 6 is permissive in that It re¬ 
cognises validity of applying ceremonies and 
engagements applicable to unmarried women 
under Hindu law to the remarriage of 
widows. What is more, words, that is 
mantras, may also be repeated and it is 
not open to anybody to question appro¬ 
priateness or the applicability of the forms 
and procedure and mantras in the case of 
remarriage of widows. A 1954 Mad 657 
(669) (DB). 

(5) Essentials of remarriage — S. 8 con¬ 
templates performance of almost the same 
ceremonies, which are required in the 
case of marriage of Hindu famale not pre¬ 
viously married. In order to prove remar- 
irage strict proof is necessary and all cere¬ 
monies for marriage must be shown to 
have been performed during remarriage. A 
1980 All 188 (188) : 1980 Mat LR 171 •• 
1982 All WC 8 (10) (B. Rev) •* 1976 MPLJ 
518 (524, 525). (Non-observance of cere¬ 
monies cannot be overlooked by applying 
the doctrine of factum valet unless it is 
shown toat ceremonies were modified by 
ctistom.) 

Section 7 

(1) Remarriage of minor widow te valid 
If there is consent of persons enumeratea 
In this section. But if the first parr^a?* 
consummated, consent of the niinw 
herself is sufficient. 1912 Pun LR No. 9. 
p. 18 (19). 
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without the consent of her father, or if she has no father, of her paternal 
grandfather, or if she has no such grandfather, of her mother, or failing all 
these, of her elder brother, or failing also brothers, of her next male relativcb 

Punishment for abetting marriage made contrary to this section.— All 
persons knowingly abetting a marriage made contrary to the provisions of 
this section shall be liable to imprisonment for any term not exceeding one 
year or to fine or to both. 

Effect of such marriage. Proviso.^ And all marriages made contrary to 
the provisions of this section may be declared void by a Court of law: Pro¬ 
vided that, in any question regarding the validity of a marriage made con¬ 
trary to the provisions of this section, such consent as is aforesaid shall be 
presumed until the contrary is proved, and that no such marriage shall be 
declared void after it has been consummated. 

Consent to remarriage of major widow.— In the case of a widow who is 
of full age, or whose marriage has been consummated, her own consent shall 
be sufficient consent to constitute her remarriage lawful and valid. 
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Section 7 (contd.) 

(2) Mother-in-law Is not among persons 
who ape authorised by S. 7 to give consent 
to the marriage of daughter-in-law who la 
widow. Even If mother-in-law Is her guard¬ 
ian, ehe cannot give her daughter-in-law in 
marriage. A 1929 Lah 713 (717) : 31 Cri U 
648 (DB). 

(3) The last para does not meas that a 


Hindu widow can remarry herself merely 
by consent. There cannot be a valid mar¬ 
riage in any form without substantial per¬ 
formance of requisite religious rlt^. In all 
fornns of marriage consent on behalf of 
woman Is necessary and this para simply 
means that when widow is of full age, her 
consent will be necessary. A 1936 Rang 69 
(60. 61) (DB). 
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STATEMENT OF OBJECTS AND REASONS 


A hire-purchase agreement is a hybrid 
transaction which starting as a contract of 
hire may culminate in an out and out sale. 
It Is an agreement for hire with an option 
to the hirer to purchase the goods. Its 
socio-economic importance can hardly be 
over-estimated as it is a convenient and a 
useful legal device for acquiring goods on 
long terms. There is at present no sepa¬ 
rate and specific law with respect to hire- 
purchase in India. Subject to the general 
provisions of the general law as to con¬ 
tract and sale of goods contained in the 
Indian Contract Act, 1872 and Sale of 
Goods Act, 1930, hire-purchase transactions 
are governed entirely by the terms and 
conditions of the agreement between the 
owners of goods and hirers. This sometimes 
leads to abuses and evils specially in rela¬ 
tion to the hirer who is generally the 
weaker party to the transaction. With a 
view to avoiding such abuses and evils, the 
Law Commission has in its Twentieth Re¬ 
port on the Law of Hire-Purchase made 
detailed recommendations for the enact¬ 
ment of a law with respect to hire-pur¬ 
chase. The Bill seeks to Implement the 
recommendations made by the Law Com¬ 
mission subject to a few modifications. 

2. Apart from defining In precise terms 
the rights and obligations of the parties to 
a hire-purchase agreement, the provisions of 
tha BUI seek to give special protection to a 


hirer wherever such protection Is legiti¬ 
mately needed. For this purpose suitable 

provisions are included in the Bill for— 

(a) ensuring that the hirer understands 
the true nature and implications ol 
the agreement and is able to obtain 
from time to time the current state 
oL accounts in relation to the agree-* 
ment (vide clauses 3. 4 and 22); 

(b) implying into every hire-purchase 
agreement certain conditions and war¬ 
ranties (vide clause 6) in favour of 
the hirer; 

(c) giving Indefeasible rights to the hirer 
for purchasing the goods, terminating 
the agreement and for assigning his 
interest in the agreement (vide 9, 
9 and 10); 

(d) ensuring that the owner makes good 
to the hirer any unconscionable gain 
which he may have derived as a re¬ 
sult of exercising his right of seizure 
of goods (vide clause 16); 

(e) restricting the right of the owner to 
recover possession of the goods other¬ 
wise than by proceedings In a Court 
of law after a specifled proportion of 
hire-purchase price has been paid or 
tendered (vide clause 19). 

3. The notes on clauses explain in detail 
the various provisions of the Bill—Gaz. oi 
Ind., 22-7-1968, Pt U, S. 2, Ext, p. 832. 


[THE] HIRE-PURCHASE ACT, 1972 
(ACT NO. 26 OF 1972)» 

fSth June, 1972] 

An Act fo define and regulate the rights and duties of parties to hire-pur- 
purchase agreements and for matters connected therewith or incidental 
thereto. 

Be it enacted by Parliament in the Twenty-third Year of the Republio 

of India as follows:— 

[»] For Statement of Objects and Reasons, see Gaz. of Ind., 22-7-1968. Pt. IT, 
S. 2. Ext., p. 832 and for Joint Committee Report, see Gaz. of Ind., 23-2-70, 
Pt. II, S. 2, Ext, p. 4. 

CHAPTER I 
PRELIMINARY 

I. Short title, extent and commencement— (1) This Act may be called 
THE HIRE-PURCHASE ACT, 1972, 
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(2) It extends to the whole of India except the State of J amm u and 

Kaslmiir. 

(3) , It shall come into force on such date^ as the Central GovemmeuI 
may, by notification in the Official Gazette, appoint. 

(a] Twice such dates were announced but they were rescinded subsequently. See 
G. S. R. 402 <E) published in Gaz. of Ind, 1973, P. 11, S. 3 (i), Ext, p. 122S. 
The Act still remains unenforced 

2. Defintions.— In this Act, imless the context otherwise requires,— 

(a) ’’contract of guarantee”, in relation to any hire-purchase agreemeni, 
means a contract whereby a person (in this Act referred to as the 
surety) guarantees the performance of all or any of the hirer’s obliga¬ 
tions under the hire-purchase agreement; 

(b) ’’hire” means the sum payable periodically by the hirer under a hire? 
purchase agreement; 

(c) ’’hire-purchase agreement” means an agreement under which goods are 
let on hire and under which the hirer has an option to purchase them 
in accordance with the terms of the agreement and includes an agree? 
ment under which— 

(i) possession of goods is delivered by the owner thereof to a person 

on condition that such person pays the agreed amount in perio-. 
dical instalments, and 

(ii) the property in the goods is to pass to such person on the payr 
ment of the last of such instalments, and 

(iii) such person has a right to terminate the agreement at any time 
before the property so passes; 

(d) ’’hire-purchase price” means the total sum payable by the hirer imder 
a hire-purchase agreement in order to complete the purchase of, or 
the acquisition of property in, the goods to which the agreement re¬ 
lates; and includes any sum so payable by the hirer under the hire- 
purchase agreement by way of a deposit or other initial payment, or 
credited or to be credited to him imder such agreement on account 
of any such deposit or payment, whether that sum is to be or has 
been paid to the owner or to any other person or is to be or has 
been discharged by payment of money or by transfer or delivery of 
goods or by any other means; but does not include any sum payable 
as a penalty or as compensation or damages for a breach of the agree¬ 
ment; 

(e) ’’hirer” means the person who obtains or has obtained possession of 
goods from an owner under a hire-purchase agreement and includes a 


Section 2 (c) 

(1) Hire-purchase is a system of pur-* 
chasing goods through a hiring contract. 
"Purchase” is the substantive word and of 
prinfary significance while ’hire’ is an ad¬ 
jective, an attributive adjunct. So the thing 
under such a contract Is "purchase” with 
the attributes of hire and not hire with the 
attributes of a purchase. (1973) 2 Mad LJ 
212 (231). 

(2) The nature and legal effect of hire- 
purchase agreements is not the same In all 
•ases and may be different In different cir- 
ttimstances. TOie Court is duty bound in 
each to determine ^e correct le^al 
sdatlonshlp between the parties by go’ng 
through the ^>cument ae a whole and 
reaching the real Intention of the parties, 

by the c*^*^i*v of phraseology 


in the document. In the case of a lender and 
a borrower for the purpose of purchasing 
a motor vehicle, the hire-purchase agree¬ 
ment between the lender and the customer 
is of the nature of a transaction of loan. 
(1973) 1 Mys LJ 231 (236, 237) (DB). 

(3) Condition In hire-purchase agree¬ 
ment that Hirer is given option to terml- 
nat agreement subject to owner realising 
entire loss emanating from such termina¬ 
tion, is not penal and can be enforced by 
the owner and even by the financer. 19M 
Legal Serv 85 (94, 95) (DB) (Mad). 

Section 2 (d) 

(1) Hire purchase price, according to 
clause (d) of Section 2 does not Imrlude any 
sum payable as a penalty or compensation 
or damages for breach of the hire-rur- 
chase agreement, (1982) 1 Cal IJ 278 (278). 
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person to whom the hirer^s rights or liabUities under the agreement 
have passed by assignment or by operation of law; 

(f) "owner” means the person who lets or has let, delivers or has deliver¬ 
ed possession of goods, to a hirer under a hire-purchase agreement 
and includes a person to whom the owner^s property in the goods or 
any of the owner s rights or liabilities under the agreement has pass*; 
ed by assignment or by operation of law; 


(g) each of the words and expressions used and not defined in this Act but 
defiined in the Indian Contract Act. 1872 or the Sale of Goods Act, 
1930 shall have the meaning assigned to it in that Act. 

fCf: Hire Purchase Act. 1965 (1965, C. 66) (U. K.), Ss. 58 (1); 1 ( 1 ) (2)j 58 (1). 

(6), 2 (2) and 58 (1).] 

OBJECTS AND REASONS 

definitions of con- the definitions of those expressions In the 
f - hire-purchase price', U. K. Hire-Purchase Act. 1965.”—S.O.R 

hirer and owner^ are modelled largely on 


CHAPTER n 

FORM AND CONTENTS OF HIRE-PURCHASE AGREEMENTS 

3. Hire-purchase agreements to be in writing and signed by parties 
thereto.— ( 1 ) Every hire-purchase agreement shall be— 

(a) in writing, and 

(b) signed by all the parties thereto. 

(2) A hire-purchase agreement shall be void if in respect thereof any of 
the requirements specified in sub-section (1) has not been complied with. 

(3) Where there is a contract of guarantee, the hire-purchase agreement 
shall be signed by the surety also, and if the hire-purchase agreement is 
not so signed, the hire-purchase agreement shall be voidable at the option 
of the owner. 

[Cf; U. K. Hire-Purchase Act, 1965 (1965, C. 66), S. 5 (1) (a)]. 

4. Contents of hire-purchase agreements.— (1) Every hire-purchase 
agreement shall state— 

(a) the hire-purchase price of the goods to which the agreement relates; 

(b) the cash price of the goods, that is to say, the price at which the 
goods may be purchased by the hirer for cash; 

(c) the date on which the agreement shall be deemed to have commenc¬ 
ed; 

(d) the number of instalments by which the hire-purchase price is to be 

paid, the amount of each of those instalments, and the date, or the 

mode of determining the date, upon which it is payable, and the per¬ 

son to whom and the place where it is payable; and 

(e) the goods to which the agreement relates, in a manner sufficient to 
identify them, 

(2) Where any part of the hire-purchase price is, or is to be, paid other- 
vise than in cash or by cheque, the hire-purchase agreement shall contain, 
a description of that part of the hire-purchase price. 

(3) Where any of the requirements specified in sub-section (1) or sub¬ 

section (2) has not been complied with, the hirer may institute a suit for 
getting the hire-purchase agreement rescinded; and the court may, if it is 
satisfied that the failure to comply with any such requirement has prejudic¬ 
ed the hirer rescind the agreement on such terms as it thinks just, or pass 

such other order as it thinks fit in the circumstances of the case, 

(Cf: U. K, Hire-Purchase Act, 1965 (1965, C. 66). Ss. 7, 9.] 

OBJECTS AND REASONS 

Clause 4.— This clause corresponds? to ous matters which must be stated In a hire- 
some extent to section 7 of the U K. H’re- purcha«e agreement In the event of failure 
Purchase Act, 1065. It specifies the vari- to specify any of these matters in the 



1 
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agreement, the hirer may institute a suit 
for rescinding the agreement and the 
Court may rescind the agreement if it is 
satisfied that such failure has prejudiced the 
hirer or pass such other order as it thmks 
fit in the circumstances of the case—S.O.R. 

**CIause 4. — The Committee feel that hav¬ 
ing regard to the fine principle of freedom 
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of contract and the need for minimising the 
litigation, 'cash price of the goods’ should 
be explained as the price at which the 
goods may be purchased by the hirer for 
cash and not the market value of the goods 
on the date of the agreement. Paragraph fb) 
of sub-clause (1) of the clause has there¬ 
fore been amended accordingly.”—J.C.R. 


5. Two or more agreements when treated as a single hire-purchase 
agreement— Where by virtue of two or more agreements in writing none 
of which by itself constitutes a hire-purchase agreement, there is a bailment 
of goods and the bailee has an option to purchase the goods and the re¬ 
quirements of section 3 and section 4 are satisfied in relation to such agree¬ 
ments, the agreement shall be treated for the purposes of this Act as a 
single hire-purchase agreement made at the time when the last of the 
agreements was made. 

[Cf: U. K Hire-Purchase Act 1965 (1965, C. 66), S. 47.] 

OBJECTS AND REASONS 


**Ctaa9e 5.— This clause is intended to 
prevent evasion of the provisions of the 
proposed legislation by the device of enter¬ 
ing into two separate agreements, one for 
the purposes of hiring and the other for 
the purposes of granting an option to pur¬ 


chase. The clause provides that such agree¬ 
ments shall be treated as a single hire- 
purchase agreement made at the time when 
the last of the agreements was made.”— 
S.O.R. 


CHAPTER in 


WARRANTIES AND CONDITIONS, LIMITATION ON HTRE-PURCHASE 

CHARGES AND PASSING OF PROPERTY 


6. Warranties and conditions to be implied in hire-purchase agree¬ 
ments.— (1) Notwithstanding anything contained in any contract, in every 
hire-purchase agreement there shall be an implied warranty— 

(a) that the hirer shall have and enjoy quiet possession of the goods; and 

(b) that the goods shall be free from any charge or encumbrance in favour 
of any third party at the time when the property is to pass. 

(2) Notwithstanding anything contained in any contract, in every hire- 
purchase agreement there shall be— 

(a) an implied condition on the part of the owner that he has a right to 
sell the goods at the time when the property is to pass; 

(b) an implied condition that the goods shall be of merchantable quality, 
but no such condition shall be implied by virtue of this clause— 

(i) as regards defects of which the owner could not reasonably have 

been aware at the time when the agreement was made, or 

(ii) as regards defects specified in the agreement (whether referred 
to in the agreement as defects or by any other description to the 
like effect), or 

(ui) where the hirer has examined the goods, or a sample thereof, as 
regards defects which the examination ought to have revealed, or 

(iv) if the goods are second-hand goods and the agreement contains a 
statement to that effect. 


Section 6 

(1) Hire-purchase agreement for purchase 
of car between purchaser and financer sub¬ 
sequent to agreement of sale by the car- 
dealer with purchaser — Seizure of car by 
police on suspicion that It was stolen — Does 
not constitute a breach of imoHed condition 
of agreement between the nurchaser and the 
Cnaneer Purchaser cannot have any 


claim against the car dealer and the fin¬ 
ancer. (19731 2 Malayan LJ 66 (67. 68). 

(2) Hire-purchase agreement with finan¬ 
cer subsequent to agreement of sale by car- 
dealer — Seizure of car by police on sus¬ 
picion of being stolen and later on released 
— Indisputable evidence that car was not 
stolen — No breach of implied condition — 
Hirer not entitled to terminate the agreo- 
meat (1973) l Malayan hJ 117 (119), 
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(3) Where the hirer, whether expressly or by implication,— 

(a) has made known to the owner the particular purpose for which the 
goods are required, or 

(b) in the course of any antecedent negotiations, has made that purpose 

imown to any other person by whom those negotiations were conduct¬ 
ed, 

such%^rpose^ ^ iniplied condition that the goods shall be reasonably fit for 


(4) Where the goods are let under a hire-purchase agreement by refer¬ 
ence to a sample there shall be_ 


(a) an implied condition on the part of the owner that the bulk will cor¬ 
respond with the sample in quality; and 

(b) an implied condition on the part of the owner that the hirer will have 
a reasonable opportuhity of comparing the bulk with the sample. 

t:nr. under a hire-purchase agreement by descrip- 

t on there shall be an implied condition that the goods will correspond with 
the description; and if the goods are let under the agreement by reference 

K ii! as well as by description, it shall not be sufficient that the 

bulk of the goods correspond with the sample if the goods do not also cor-, 
respond with the description 


(6) An owner shall not be entitled to rely on any provision in a hire- 
purchase agreement excluding or modifying the condition set out in sub- 
bon (3) unless he proves that before the agreement was made the provision 

s rought to the notice of the hirer and its effect made clear to him. 

(7) Nothing in this section shall preiudice the operation of any other en- 
ac ent or rule of law whereby any condition or warranty is to be implied 
m any hire-purchase agreement. 


fCf: Sale of Goods Act. 1930. Ss. 12 to 17; U. K. Suoply of Good<» (TmnT^ed 
Tprms) Act. 1973 (1973, C. 13), Ss. 8 to 12; U. K. Hire Purchase Act, 1965 (1965, 
C 66), Ss. 16 to 20.] 


OBJECTS AND REASONS 


riaufe 6.— This clause provides for the 
warranties and conditions which shall be 
imolied in every hire-nurcha^e agreement 
and is modelipd to a laree extent on the 
provisionr of Ss. 17. 18 and 19 of the U. K. 
Act (of 19651".—S.O.R. 

„ "Sub-clause (2).— The Committee feel 
that In the interest of orderly growth of 
hire-purchase business and the need for 
avoiding fraudulent transactions and en¬ 
suring that the hirer gets a clear title to 
the goods whenever he exercises the op¬ 
tion to purchase the goods, the condition as 
to title should be implied at the time the 
hire-purchase agreement is entered into and 
at all times during the continuance of the 
agreement and not only at the time when 
the property is to pass to the hirer. Para¬ 
graph (a) of the sub-clause has been am¬ 
ended suitably. (Not accepted). 

The Committee further feel that It will 
be just and proper not to imniy the condi¬ 
tion as to merchantable quality in regard 


to defects which have been sspeclfled In the 
agreement as in such a case the hirer 
takes the goods with full knowledge of 
such defects. A new item (ii) to that ef¬ 
fect has been added to sub-clause (2) (b). 

The Committee further feel that the con¬ 
dition that goods shall be reasonably tit 
for the purpose for which they are re¬ 
quired should be implied not only when 
such purpose is made known to a person 
who conducted the negotiations antecedent 
to the conclusion of the hire-purchase 
agreement. The sub-clause has been em¬ 
ended accordingly. 

Sub-clauses (4) and (5) (New).— As the 
hire-purchase transaction in relation to 
goods can be by sample or description or 
by both, the Committee feel that provision 
should be made for implied conditions as 
to these matters on the lines of sections 17 
and 15 of the Sale of Goods Act, 1930. 
Two new sub-clauses have therefore been 
Inserted after sub-clause (3).” —J.CJl, 


7. Limitation on hire-purchase charges.— (1) In this section,— 

(a) "cash price instalment” in relation to a hire-purchase instalment^ 
means an amount which bears to the net cash price the same propor¬ 
tion as the amount of the hire-purchase instalment bears to the total / 
amotmt of hire-purchase price; 

(b) "deposit” means any sum payable bv the h^rer under the hire-purchase 
agreement by way of deposit or other initial payment or credited or 
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to be credited to him under the agreement on account of any such 
deposit or payment, whether that sum is to be or has been discharged 
by payment of money or by transfer or delivery of goods or by any 
other means: 

(c) "net cash price**, in relation to goods comprised in a hire-purchase 

agreement, means the cash price of such goods as required to be spe¬ 
cified in the hire-purchase agreement under clause (b) of sub-sec. (1) 
of section 4, less any deposit as defined in clause (b); 

(d) *'net hire-purchase charges”, in relation to a hire-purchase agreemenl 
for any goods, means the difference between the net hire-purchase 
price and the net cash price of such goods; 

(e) "net hire-purchase price’*, in relation to goods comprised in a hire-pur¬ 
chase agreement, means the total amount of hire-purchase pr=ce of 
such goods as required to be specified in the hire-purchase agreement 
under clause (a) of sub-section (1) of section 4 less,— 

(i) any amount which is payable to cover the expenses of delivering 
the goods or any of them to or to the order of the hirer and 
which is specified in the agreement as included in the hire-pur¬ 
chase price; 

(U) any amount which is payable to cover registration or other fees 
under any law in respect of the goods or the agreement or both 
and which is specified in the agreement as included in the hire- 

purchase price; and 

(iii) any amount which is payable for insurance (other than third 
party insurance) in respect of the goods and which is specified m 
the agreement as included in the hire-purchase price; 

(f) "statutory charges”, in relation to a hire-purchase agreement, means 
the aggregate of the amounts calculated in accordance with the pro- 
visions of sub-section (2) as statutory charges in respect of each of 
the cash price instalments corresponding to each of the hire-purchase 
instalments under the agreement. 

(2) The statutory charges, in respect of a cash price instalment, shall be 
an amount calculated at the rate of thirty per centum per annum or. if a 
lower rate is specified under sub-section (3), at such lower rate, in accord-. 

ance with the follow’ng formula 

Cl X R X T 


SC« 

where,—SC,- 
Cl.- 


R — 


100 

•represents the statutory charge; 

•represents the amount of cash price instalment 
rupees or fractions of rupees; 

•reoresents the rate; and 


expressed In 


T—represents the time, expressed in years and fractions of years, 
’ that elapses between the date of the agreement and the date 
on which the hire-purchase instalment corresponding to the 
cash price instalment is payable under the agreement. 

(31 The Central Government may, by notification in the Official Gazette, 
and after consultation with the Reserve Bank of India, specify the rate per 
centum per annum, being a rate which shall not be less than ten per ce^ 
turn per annum, at which statutory charges may be calculated imder sub¬ 
section (2) and different rates may be so specified in respect of hire-pur¬ 
chase agreements relating to different classes or sub-classes of goods. 

(4) Where the net hire-purchase charges in relation to a hire-purchase 
agreement exceed the statutory charges in relation to such agreement cal¬ 
culated in accordance with the provisions of sub-section (2), the hirer may. 


*A** In the citations stands for AIB 
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by notice in writing to the owner, either elect to treat the agreement as 
void or to have his liability reduced by the amount by which the net hirei 
purchase charges exceed the statutory charges aforesaid. 

(5) Where a hirer elects, in accordance with the provisions of sub-sec¬ 
tion (4), to treat the hire-purchase agreement as void, the agreement shall 
be void, and the amount paid or provided whether by cash, cheoue or 
other consideration, by or on behalf of the hirer in relation to the agree¬ 
ment shall be recoverable by the hirer as a debt due to him by the owner. 

(6) mere the hirer elects to have his liability reduced by the amount 
referred to in sub-section (4). his liability shall be reduced by that amount 

and that amount may be set off by the hirer against the amount that 

would otherwise be due under the agreement and. to the extent to which 

it IS not so set off, may be recovered by the hirer as a debt due to him by 
the owner. 


OBJECTS AND REASONS 


‘’Clause 1.— The Committee have taken 
no‘c of the fact that in several cases own¬ 
ers charge exorbitant amounts by way of 
hire-purchase charges. The Committee feel 
that for protecting the Interest of hirers, 
provision should be made in the Bill for 
limiting hire-purchase charges to an 


amount which would bear a reasonable re¬ 
lation to the cash price of the goods, the 
number of instalments of hire and business 
expenses of the owner. New clause 7 has 
therefore been added for the purpose.”— 
J .C.R. 


8. Passing of property.— Subject to the provisions of this Act, the pro- 
por y in the goods to which a hire-purchase agreement relates shall pass to 
the hirer only on the completion of the purchase in the manner provided 
in the agreement. 

CHAPTER IV 

RIGHTS AND OBLIGATIONS OF THE HIRER 


9. Right of hirer to purchase at any time with rebate.— (1) The hirer 
may, at any time during the continuance of the hire-purchase agreement 
nnd after giving the owner not less than fourteen days’ notice in writing of 
h:s intention so to do, complete the purchase of the goods by paying or 
tendering to the owner the hire-purchase price or the balance thereof as rer 
duced by the rebate calculated in the manner provided in sub-section (2). 


(2) The rebate for the purposes of sub-section (1) shall be equal to two- 
th’rds of an amount which bears to the hire-purchase charges the same pro¬ 
portion as the balance of the hire-purchase price not yet due bears to the 
hire-purchase price. 


Explanation.— In this sub-section, ’’hire-purchase charges” means the 
d fference between the hire-purchase price and the cash price as stated in 
the hire-purchase agreement 


(3) The provisions of this section shall have effect notwithstanding any¬ 
thing to the contrary contained in the hire-purchase agreement, but where 
th^ terms of the agreement entitle the hirer to a rebate higher than that 
allowed by this section, the hirer shall be entitled to the rebate provided by 
the agreement. 

OBJECTS AND REASONS 


’’Clau.ce 9 (original danse 81.— This clause 
denis with the right of the hirer to pur¬ 
chase the goods at any time, with rebate, 
to cover situations in which an owner re¬ 
fuses to accept pasnnent to prevent pur¬ 
chase by hirer, the Committee have am¬ 


ended the clause fo make it dear that the 
purchase may be comnleted by payment or 
tender of the hire-purchase price or ba¬ 
lance thereof as reduced by rebate.”— 
J.C.R. 


Section 8 

ft) No property In the car under hire- purchase the car by paying the total rentals 
purrrn.se agreement passes to the hirer and fulfilling all his obligations under the 
untu the hirer had exercised his option to agreement. (1976) 1 Malayan U 83 (86). 
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10. Right of hirer to terminate agreement at any time.— (1) The hirer 
may, at any time before the final payment under the hire-purchase agree¬ 
ment falls due, and after giving the owner not less than fourteen days’ notice 
in writing of his intention so to do and redelivering or tendering the goods 
to the owner, terminate the hire-purchase agreement by payment or tender 
to the owner of the amounts which have accrued due towards the hire-pur¬ 
chase price and have not been paid by him, including the sum, if any, which 
he is liable to pay under sub-section (2). 

(2) Where the hirer terminates the agreement under sub-section (1), and 
the agreement provides for the payment of a sum named on account of such 
termination, the liability of the hirer to pay that sum shall be subject to the 
following conditions, namely:— 

(a) where the sum total of the amounts paid and the amounts due in respect 
of the hire-purchase price immediately before the termination exceeds 
one-half of the hire-purchase price, the hirer shall not be liable to pay 
the sum so named; 

(b) where the sum total of the amounts paid and the amounts due in 
respect of the hire-purchase price immediately before the terminat'on 
does not exceed one-half of the hire-purchase price, the hirer shall be 
liable to pay the difference between the said sum total and the said 
one-half, or the sum named in the agreement, whichever is less. 

(3) Nothing in sub-section (2) shall relieve the hirer from any liability 
for any hire which might have accrued due before the termination. 

(4) Any provision in any agreement, whereby the right conferred on a 
hirer by this section to terminate the hire-purchase agreement is excluded or 
restricted, or whereby any liability in addition to the liability imposed by this 
Act is imposed on a hirer by reason of the termination of the hire-purchase 
agreement by him under this section, shall be void, 

(5) Nothing in this section shall prejudice any ricrht of a hirer to term¬ 
inate a hire-purchase agreement otherwise than by virtue of this section. 

[Cf; Hire-Purchase Act, 1965 (1965, C. 66), S. 27.} 

OBJECTS AND REASONS 


"Clause 9 fsectlon 10).— This 
responds to' S. 27 of the U. K. Act (1965) and 
provides for the right of the hirer to 
terminate the hire-purchase agreement at 
any time before the final payment under 

the agreement falls due. 

Sub-clause (2) of the clause seeks to give 

relief to the hirer against provision m the 

hire-purchase agreement imposing a liabi¬ 
lity on the hirer to pay a specifled sum or 
money on the termination of the 
ment. The sub-clause provides that 
the agreement provides for payment of siwh 
«um money, the hirer shall not be liable 


to pay the same If the sum total of the 
amounts paid and amounts due in respect 
of the hire-purchase price immediately be¬ 
fore the termination exceeds one half of the 
hire-purchase price. Where the sum total of 
amounts paid and the amounts due in 
respect of the hire-purchase price im¬ 
mediately before the termination does not 
exceed one-half of the hire-purchase price, 
the hirer is liable to pay the difference be¬ 
tween the said sum total and the said one- 
half or the amount specifled in the agree¬ 
ment as payable on termination, whichever 
Is less.’’S.O.R. 


11. Right of hirer to appropriate payments in respect of two or more 
agreementfija- A hirer who is liable to make payments in respect of two or 
more hire-purchase agreements to the same owner shall, notwithstanding any 
agreement to the contrary, be entitled, on making any payment in respect 
of the agreements which is not sufficient to discharge the total amount then 
due under all the agreements to appropriate the sum so paid by him in or 
towards the satisfaction of the sum due under any one of the agreements, or 
in or towards the satisfaction of the sums due under any two or more of the 
agreements in such proportions as he thinks fit, and if, he fails to make any 
such appropriation as aforesaid, the sum so paid shall, by virtue of this sec¬ 
tion, stand appropriated towards the satisfaction of the sums due under the 
respective hire-purchase agreements in the order in which the agreements 
wore entered into. 


4 



860 [Ss 12-14] [Xhe] Hire-Purchase Act. 1972 

12. Assigrnment and transmission of hirer’s right or interest under hire- 
purchase agreement.— ( 1 ) The h rer may assign his right, title and interest 
under the hire-purchase agreement with the consent of the owner, or, if his 
consent is unreasonably withheld, without his consent. 

(2) Except as otherwise provided in this section, no payment or other 
consideration shall be required by an owner for his consent to an assignment 
under sub-section (1), and where an owner requires any su^h payment or 
oth»^r consideration for his consent, that consent shall be deemed to. be un¬ 
reasonably withheld. 

(3) Where on a request being made by a hirer in this behalf the owner 
fails or refuses to give his consent to an assignment under sub-section (11 th® 
hirer may apply to the Court for an order declaring that the consent of th® 
owner to the assignment has been unreasonably withheld and where such an 
order is made the consent shall be deemed to be unreasonably withheld. 

Explanation.— In this sub-section, "Court” means a Court which would 
have jurisdiction to entertain a suit for the relief claimed in the application. 

(4) As a condition of granting such consent, the owner may stipulate thal 
all defaults under the hire-purchase agreement shall be made good and may 
require the hirer and the assignee to execute and deliver to the owner an 
assignment agreement, in a form approved by the owner, whereby, withoul 
affecting the continuing personal liability of the hirer in such respects, th® 
assignee agrees with the owner to be personally liable to pay the instalments 
of hire remaining unpaid and to perform and observe all other stipulations 
and conditions of the hire-purchase agreement during the residue of the term 
thereof and whereby the assignee indemnifies the hirer in respect of such 
liabilities. 

(5) The right, title and interest of a hirer under a hire-purchase agree¬ 
ment shall be capable of passing by operation of law to the legal represen¬ 
tative of the hirer but nothing in this sub-section shall relieve +ho legal re¬ 
presentative from compliance with the provisions of the hire-purchase agree¬ 
ment. 

Explanation.— In this sub-section the expression ’negal representative” 
has the same meaning as in clause (11) of section 2 of the Code of Civil Pro¬ 
cedure, 1908. 

(0^ The provi«nons of this section shall apply notwithstanding anything to 
the contrary contained in the hire-purchase agreement, 

OBJECTS And reasons 

"CTause 11.— In order to give relief to the consent of the owner. In ease the owner un¬ 
hirer in cases in wh^ch he is not able to reasonably withholds his consent, the hirer 
carry on with the hire-purchase agreement may go to the Court and obtain a declara- 
on account of financial difficulties or other- tion that the consent has been unreasonably 
wise this clause provides that the hirer withheld. The clause is mode’led to some 
would be entitled, notwithstanding anything extent on section 9 of the New South Wales 
to the contrary in the agreement to assign Hire-Purchase Act, 1960.”—S.O.R, 
his interest in the agreement with the 

13. Obligations of hirer to comply with agreement— Subje(J to. th« pror 
visions of this Act, a hirer shall be ^und— 

(a) to pay the hire in accordance with the agreement, and 

(b) otherwise to comply with the terms of the agreement 

14. Obligation of hirer in respect of care to be taken of goods.— (1) A 

hirer in the absence of a contract to the contrary,— 

(a) shall be bound to take as much care of the goods to which the hire-pur¬ 
chase agreement relates as a man of ordinary prudence would, under 
similar circumstances, take (rf his own goods of the same bulk, quality 

and value; 

(b) shall not be responsible for the toss, destruetlon or deterioration of the 
goods, if he has taken the amount of care thereof described m clause (aji 
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(2) The hirer shall be liable to make compensation to the owner for 
any damage caused by failure to take care of the goods in accordance with 
■t he provisions of sub-section (1). 

15. Obligation of hirer in respect of use of goods.— If the hirer makes 
any use of the goods to which the hire-purchase agreement relates which 
is not according to the conditions of the agreement, the hirer 
shall be liable to make compensation to the owner for any damage arising to 
lha goods from or during such use. 

1*. Obligation of hirer to give information as to whereabouts of goods.— 
(1) Where by virtue of a hire-purchase agreement a hirer is under a duty to 
keep in his possession or control the goods to which the agreement relates, 
' Ihe hirer shall, on receipt of a request in writing from the owner, inform the 
owner where the goods are at the time when the information is given or. if 
it is sent by post, at the time of posting. 

(2) If the hirer fails without reasonable cause to give the said inf^rma- 
lion within fourteen days of the receipt of the notice, he shall be punishable 
With fine which may extend to two hundred rupees. 

[Cf: Hire-Purchase Act, 1965 (1065, c. 66), S. 24.] 

17 Rights of hirer in case of seizure of goods by owner.— fl) Where the 
owner‘seizes under clause (c) of section 19 the goods let under a hire-pur¬ 
chase agreement, the hirer may recover from the owner the amount, ]f any, 
by which the hire-purchase price falls short of the aggregate of the follow-. 

ing amounts, namely:— 

(i) the amounts paid In respect of the hire-purchase price up to the date of 


seizure; 

(ii) the value of the goods on the date of seizure. ^ * 

(2) For the purposes of this section, the valu- of any goods on the date 
of seizure is the best price that can be reasonably obtained for the goods by 
the owner on that date less the aggregate of the following amounts namely:— 

(i) the reasonable expenses incurred by the owner for seizing the goods; 

(u) any amount reasonably expended by the owner on the storage, repairs 

or maintenance of the goods; .i. • 

(iU) (whether or not the goods have subsequently been sold or othei^sd 
disposed of by the owner) the reasonable expenses of selling or others 

wise disposing of the goods; and , ^ 4 

flv) the amount spent by the owner for payment of arrears of taxes and • 
other dues which are payable in relation to the goods under any law 
for the time being in force and which the hirer was liable to pay. ^ 

(3) If the owner fails to pay the amount due frorti him under the provi- 
tfons of this section or any portion of such amount, to the Wrer within a 
period of thirty days from the date of notice for the payment of the said 
wnount is served on him by the hirer the owner shall be liable to pay mter- 
est on such amount at the rate of twelve per cent, per annum from the data 

of expiry of the said period of thirty days. . t.. xu < 

f4) Where the owner has sold the goods seized by him the onus of prov- 
hit that the prce obtained by him for the goods was the best price tba* 
could be reasonably obtained bv h™ on the date of seizure shall he upon him, 

OBJECTS AND REASONS < 


17 torlrlnal danse ^ 

liause (2).— The clause is intended to en- 
•ure that the owner by exercising his nent 
of seizure does not acquire any «p<»”>5cion- 
•ble benefit. The Committee feel that in 
determining what benefit the owner has 
derived, amounts spent by the o^er for 
Payment of arrears of taxes and other dues 
which the hirer being liable to pay. has 
failed to pay, should also Iw 
.Odol A new paragraph Civ) to that effect 


has been added to the sub-clause. 

Sub-clause (3V— The Committee feel that 
the amounts which an owner Is liable to 
pay, to the hirer, should be paid within 
thirty days — and not within 60 days as 
was originally provided — from the date of 
notice from the hirer demanding payment 
and that on default the owner should be 
liable to pay Interest at the rate of 12% in¬ 
stead of 6% per annum The sub-clause 
has been acmrdingly."—J.CJt. 


862 {Ss 18-20] 
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CHAPTER V 

RIGHTS AND OBLIGATIONS OF THE OWNER 

18. Rights of owner to terminate hire-purchase agreement for default in 
payment of hire or unauthorised act or breach of express conditions.^ 
(1) Where a hirer makes more than one default in the payment of hire as 
provided in the hire-purchase agreement then, subject to the provisions of 
section 21 and after giving the hirer notice in writing of not less than— 

(i) one week, in a case where the hire is payable at weekly or lesser inters 

vals; and 

(ii) two weeks, in any other case, 

the owner shall be entitled to terminate the agreement by giving the hirer 
notice of termination in writing: 

Provided that if the hirer pays or tenders to the owner the hire in arrears 

together with such interest thereon as may be payable under the terms of 

the agreement before the expiry of the said period of one week or, as the 

case may be, two weeks, the owner shall not be entitled to terminate the 
agreement. 


(2) Where a hirer- 

fa) does any act with regard to the goods to which the agreement relates 
wh ch is inconsistent with any of the terms of the agreement; or 

(b) breaks an express condition which provides that, on the breach thereof, 
the owner may terminate the agreement, 
the owner shall, subject to the provisions of section 22, be entitled fo fermir 
nate the agreement by giving the hirer notice of termination in writing. 

ICf; U. K. Hire-Purchase Act, 1965 (1965, c. 66), S. 26.] 


OBJECTS AND REASONS 


Clause 18 (original clause 17).— The Com¬ 
mittee feel that an owner should be entitled 
to terminate a hire-purchase agreement on 
the ground of default in payment of hire 
only if the default has taken place more 
than once and even then in such cases the 


hirer should be given time to make good 
the default within a week In case where 
the instalments are payable at weekly or 
lesser Intervals and within two weeks in 
other cases. The clause has therefore keen 
amended suitably.”—J.C.R. 


19. Rights of owner on termination.— Where a hire-purchase agreement 
is terminated under this Act, then the owner shall be entitled,— 

(a) to retain the hire which has already been paid and to recover the 
arrears of hire due: 

Provided that when such goods are seized by the owner, the retention of 
hire and recovery of the arrears of hire due shall be subject to the provisions 
of section 17; 

(b) subject to the conditions specified in clauses (a) and (b) of sub-section 
(2) of section 10, to forfeit the initial deposit, if so provided in the 
agreement; 

(c) subject to the provisions of section 17 and section 20 and subject to any 
contract to the contrary, to enter the premises of the hirer and seize 
the goods: 

(d) subject to the provisions of section 21 and section 22. to recover posses^ 

sion of the goods by application under section 20 or by suit; 

(e) without prejudice to the provisions of sub-section (2) of section 14 and • 

of section 15, to damages for non-delivery of the goods, from the date 

on which termination is effective, to the date on which the goods are 
delivered to or seized by the owner, 

20. Restriction on owner’s right to recover possession of goods otherwise 
than through Courti— (1) Where goods have been let under a hire-purchase 
agreement and the statutory proportion of the hire-purchase price has been 
paid, whethr- in pursuance of the judgment of a Court or otherwise, or ten¬ 
dered by or on behalf of the hirer or any surety, the owner shall not eiw 
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force any right to recover possession of the goods from the hirer otherwise 
than in accordance with sub-section (3) or by suit. 

Explanation.— In this section, "statutory proportion” means, — 

(i) one-half, where the hire-purchase price is less than fifteen thousand 

rupees; and 

(ii) three-fourths, where the hire-purchase price is not less than fifteen 
thousand rupees: 

Provided that in the case of motor vehicles as defined in the Motor Vehi^ 
cles Act, 1939, "statutory proportion" shall mean— 

(i) one-half, where the hire-purchase price is less than fix^e thousand rupees; 

(ii) three-fourths, where the hire-purchase price is not less than five thousr 
and rupees but less than fifteen thousand rupees; 

(iii) three-fourths or such higher proportion not exceeding nine-tenths as 
the Central Government may, by notification in the Official Gazett^ 
specify, where the hire-purchase price is not less than fifteen thousand 

rupees. 

(2) If the owner recovers possession of goods in contravention of the 
provisions of sub-section (1), the hire-purchase agreement, if not previously 

terminated, shall terminate, and— 

(a) the hirer shall be released from all liability under the agreement and 

shall be entitled to recover from the owner all sums paid by the hirer 
under the agreement or under any security given by him in respect 

thereof; and „ ., , 

(b) the surety shall be entitled to recover from the owner all sums paid by 
him under the contract of guarantee or under any security given by 

him in respect thereof. 

(3) Where by virtue of the provisions of sub-.section (1), the owner is 
precluded from enforcing a right to recover possession of the goods, he may 
make an application for recovery of possession of the goods to any Court 
having jurisdiction to entertain a suit for the same relief. 

(4) The provisions of this section shall not apply in any case in whl^h the 
hirer has terminated the agreement by virtue of ="v right vested in him. 

[Cf: U. K. Hire-Purchase Act, 1965 (1965, c. 66V S. 3o.J 

OBJECTS AND REASONS 


"Clause 19 (S. 20).— This clause provides 
that where the "statutory proportion" as de¬ 
fined in the Explanation to sub-clau.se (1) 
has been paid or tendered by or on 
of the hirer or any surety, the 
not recover the possession of the gooos, 
from the hirer otherwise than by proceed¬ 
ings by way of application or suit made or 


instituted for the purpose In a Court. 

The Explanation to sub-clause (1) defines 
what amounts to "statutory proportion" in 
the case of motor vehicles and other goods. 

Sub-clause (2) provides for penalties for 
contravention of the provisions of the Act." 
S.O.R. 


21 Relief against termination for non-payment of hire. Where the 
owner’ after he has terminated the hire-purchase agreement m accordance 
with the provisions of sub-section (1) of section 18, institutes a suit or ™akes 
an application against the hirer for the recovery of the g^s, and at the 
hearing of the suit or application, the hirer pays or tenders to the oi^er the 
hire in arrears together with such interest thereon as may be payable under 
the terras or^ a^eement and the costs of the suit or application mcurred 
by th™wner and complies with such other conditions if any, as the Court 
mav think fit to impose, the Court may, in lieu of makmg a decree or order 
for specific deUveryfpass an order relieving the hirer against t^termmation; 
and thereupon the hirer shall continue m possession of the goods as il the 

agreement had not been terminated. 

OBJECTS AND REASONS 



9 A «i fSil 21 22).— These to make available to the hirer necessary re- 

^ «If!®explSato?? are mo- Uef In 
on secttone 114 and n4A of the Trans- agreement by the owner. -S.OJl. 

Firw ue r t y Act, 1882 and are intended 


V, 
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22. Relief against termination for unauthorised act or breach of express 
condition -. Where a hire-purchase agreement has been terminated in accord¬ 
ance with the provisions of clause (a) or clause (b) of sub-section (2) of sec- 
tion 18, no suit or application by the owner against the hirer for the recovery 

of the goods shall lie unless and until the owner has served on the hirer a 
notice in writing,— *** * » 

(a) specifying the particular breach or act complained of; and 

(b) if the breach or act is capable of remedy, requiring the hirer to remedy 

ili 

the date of the ser, 

vice of tha notice, to remedy the breach or act if it is capable of remedy. 

OBJECTS AND REASONS 


mittee feef%^arthe*perrofr**of^fnnH^>n it should be Increased to thirty days 

allowed to a h'rer u^der thi. clause to re 

medy any breach or act is tc!o shoA aqd ® ^ purpose.W.CJR 

be the dmv of information— fit It shall 

purchaaf iLelme f “^t, a true copy of the hire, 

purchase agreement, signed by the owner,— 

fbl ww! execution of the agreement; and 

ere is a contract of guarantee, to the surety, on demand made 

ment ^ time before the final payment has been made under the agreer 


duty of the owner, at any time before the final 
K- made under the hire-purchase agreement, to supply to 

fy within fourteen days after the owner receives a request in writing 

om e hirer in this behalf and the hirer tenders to the owner the sum of 
on-^upee for expenses, a statement signed by the owner or his agent show- 


fal the amount paid by or on behalf of the hirer; 

(b) the amount which has become due imder the agreement but remains 
unpaid, and the date upon which each unpaid instalment became due, 
and the amount of each such instalment; and 

(c) the amount which is to become payable under the agreement, and the 
date or the mode of determining the date upon which each future 
instalment is to become payable, and the amount of each such instal*] 
ment. 

(3) Where there is a failure without reasonable cause to carry out the 
duties imposed by sub-section (1), or sub-section (2), then, while the default 
continues,— 

^ (a) the owner shall not be entitled to enforce the agreement against tha 
hirer or to enforce any contract of guarantee relating to the agreement; 
or to enforce any right to recover the goods from the hirer; and 
(b) no security given by the hirer in respect of money payable under tha 
agreement or given by a surety in respect of money payable under such 
a contract of guarantee as aforesaid shall be enforceable against tha 
hirer or the surety by any holder thereof, 

and, if the default cont’nues for a period of two months, the owner shall ba 
punishable with fine which may extend to two hundred rupees. 


(4) Nothing in sub-section (3) shall be construed as affecting the right of \ 
a third-party to enforce against the owner or hirer or against both the owner 



r«« rwru Scctlon 22 the date specified in the notice was t^ 

(I) Where on failure of the hirer to pay days short of the statutory minimum, the 

Instalments due under the agreement, a notice was bad in law and consequentiv the 

not'ce was served by the owner on hirer renossescinp of car by the owner was il*' 
complaining the breach of agreement, but legal. (1978) 1 Malayan LJ 179 (180). 
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and tho hirer any charge or encumbrance fo which the goods covered by the 
hire-purchase agreement are subject. 

[Cfa U, K. Hlre-Purch*ao Act, 1965 (1965, o. 66). S. 21.] 

cnrcrTS and reasons 

^anie 21 (Original clause 22),— The Com- '•Clause 22—Sub-clauM 74).— Sub-cTauro 
mittee feel that an owner should supply a of the clause makes a special provision of 
copy of the hire-purchase agreement to the protecting the rights of third parties to en- 
lilrer Immediately after the execution of the force against the owner or the hirer or 
agreement and that if any latitude is given against both the owner or the hirer any 
to the owner In this matter, he may ob?ise charge or incumbrance to which the goods 
the same. Necessary amendment has there- covered by hire-purchase agreement are sub- 
fore been made In the clause for the pur- ject.”—S.O.R, 
pose.”—J.C.^ 

CHAPTER VI 
MISCELLANEOUS 

tilscfiarge of price otherwise than by payment of money.— Where an 
bwner has agreed that any part of the hire-purchase price may be discharged 
Otherwise than by the payment of money, any such discharge shall, for the 
purposes of section 10, section II, section 17, section 20 and sectiem 23, be 
'deemed to be a payment of that part of the hire-purchase price. 

83. Insolvency of hirer, etc.— (1) Where, during the continuance of the 
hire-purchase agreement, the hirer is adjudged insolvent under any law with 
respect to insolvency for the time being in force, the Official Receiver or 
where the hirer is a company, then in the event of the company being 
wound up, the liquidator, shall have, in respect of the goods which are in 
the possession of the hirer under the agreement, the same rights and obli- 
igations as the hirer had in relation thereto. 

(2) The Official Receiver or the liquidator, as the case may be, may, 
with the permission of the Insolvency Court or the, court in which the 
winding up proceedings are pending, assign the rights of the hirer under 
the agreement, to any other person, and the assignee shall have all the 
rights and be subject to all the obligations of the hirer under the agreement. 

ExpUnafion.— In this section, "Official Receiver*’ means an Offidal Re¬ 
ceiver appointed under the Provincial Insolvency Act, 1920. and includes 
any person holding a similar office under any other law with respect to in^ 
solvency lor the time being in force. 

OBJECTS AND REASONS 


"ClauM 24.— At present according to the 
tioctrine of reputed ownership, all goods in 
possession of the Insolvent in his trade or 
business, by the consent and permission of 
th® owner, under such circum^nces, that 
he la the reputed owner thereof are deem¬ 
ed to be the property of the Insolvent and, 
therefore, vest in the official assignee. 
Renoe where the hirer becomes Insolvent, 
goods In Ws possession under the hire- 
Pwdiase agreement vest In the Official Re- 
•dver, results in considerable hard¬ 

ship to the owner of the goods- In order 


to remove such Hardship this clause pro¬ 
vides that on the insolvency of the hirer 
the Official Receiver shall have only the 
same rights and obligations in respect of 
the goods as the hirer had and the Official 
Receiver may with the permission of the 
Insolvency Court assign the hirer’s right 
under the hire-purchase agreement even if 
there Is a prohibition in the agreement 
against such assignment This clause also 
makes similar provision In th» case of a 
hirer being a company which Is being 
wound up."—S.O.R. 


23i SncceMive hire-purchase agreements between same parties.—Where 
goods have been let under a hire-purchase agreement and at any time 
Ihereafter the owner makes a subsequent hire-purchase agreement with the 


Wrer, whether relating exclusively to other goods or to other goods toge¬ 
ther with the goods to which the first agreement relates, any sucK sub- 




*'A** In the ettottons stands for AIB 
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sequent hire-purchase agreemen! shall nof have effect in so far as If affects 
prejudicially any right which the hirer would have had by virtue of seei 
tion 20 under the first agreement, if such subsequent hire-purchase agrees 
ment had not been made, 

[Cf: U. K. Hire-Purchase Act, f965 (1905, C. 00), S. 47.] 

OBJECTS AND REASONS 


’’Claase 25.— This clause deals with suc¬ 
cessive hire-purcha.se agreements between 
the same parties. Where a hirer had paid 
the "statutory proportion" of the hire-pur¬ 
chase price (as defined in S. 19 (I) Expla¬ 
nation (No. S. 20)) he may like to obtain 
further goods on hire-purchase from the 
same owner and a consolidated agreement 
may be entered Into between the parties 
covering the goods let under the first 
agreement and the goods subsequently sup¬ 
plied. The clause provides that such sub¬ 


sequent agreement will not In any way 
prejudicially affect the rights of the hiw 
In regard to the first agreement as a rv* 
suit of his having paid the "statutory por¬ 
tion” of the hire-purchase price In respect 
thereof. In other words, if the "statutory 
portion" of the hire-purchase price kas beea 
paid In respect of the first egrpcment the 
owner cannot exercise his right of selitire 
In respect of the goods comprlacd In the 
first agreement."—S.O.R. 


27. Evidence of adverse detention in suit or application to recover pof- 
session of goods.— <1) Where, in a suit or application by an owner of goods 
which have been let under a hire-purchase agreement, to enforce a right tO 
recover possession of the goods from the hirer, the owner proves that, be^ 
fore the commencement of the suit or application and after the right to re¬ 
cover possession of the goods accrued, the owner made a request in writing 
lo the hirer to surrender the goods, the hirer’s possession of the goods shall, 
for the purpose of the owner’s claim to recover possession thereof be 
deemed to be adverse to the owner. 

(2) Nothing in this section shall affect a claim for damages for convera 
sion. ' 


28. Hirer’s refusal to sarrender goods not fo Be conversion' Id cerf^ 
cases.— If, during the subsistence of any restrictfou to which the enforcei 
ment by an owner of a right to recover possession of goods from a hirer is 
subject by virtue of this Act, the hirer refuses to give up possession of the 
goods to the owner, the hirer shall not, by reason only of such refusal, ba 
liable to the owner for conversion of the goods. 

(Cfj U. K, Hire-Purchase Act, 1965 (1965. C. 66). S. 52.] 

29. Service of notice.— Any notice required or authorised to Be 

on or given to an owner or a hirer under this Act may ba ro^servea^___ ^ 
given— 


(a) by delivering If fo Him personaTTy; Of 

(b) by sending if by post to him at his Iasi Known place of rerfdenee OC 
business. 

[Cf: U. K. Hlre-PnrcKase Act, 1965 T1965, C. 06). S. 26.] 

50. Power to exempt from provisions of sections 6, 9, 10, R 
certain cases.— Where the Central Government Is satisfied that having 
gard to¬ 
la) the sHorf supply of any goods or class of goods, or 

(b) the use or intended use of any goods or class of goods and 

by whom such goods or class of goods are used or intendea 

used, or 

(c) the restriefions Imposed upon tKe trade or commerce In any goods or 


class of goods, or 

(d) any other circumstance? In relation fo any goods ot ® 

If is necessary or expedient in the public Interest so f #, 1*11150 (Hi 

ernment may, by notification in the Official Gazette, yf 

of sMb-section (2) of secHon 6 . section 9. section 10, section 12 and ^ 

• .. , _ 1 — Anrtio With Buch inociiiicafcu*» 
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may be specified in the notification, to hire-purchase agreements relating to 

such goods or class of goods. 

[Cf: U. K. Hire-Purchase Act, 1965 (1965, C. 66). S. 10], 

31. Act not apply to existing agreements.— This Act shall not apply in 
relation to any hire-purchase agreement made before the commencement of 

this Act 
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STATEMENT OF 


OBJECTS AND REASONS 


”rHe Indian Medicine and Homoeopathy 
Central Council Bill. 1968 was introduced 
In the Rajya Sabha on the 27th Decem¬ 
ber, 1968 for the setting up of a composite 
Centtel Council for Indian Systems of 
Medicine and Homoeopathy. The Joint 
Committee of Parliament considered the 
IMIL The exponents, not only of Homoeo- 
but idso of the three systems of 
Indian Medicine viz., Ayurved. Siddh Md 
Hnsod , asserted before the Committee th« 
jc concepts of Indian System of 
le werq different from the fundamen- 
. Homoeopathy and as such a sepa- 
fcar Homoeopatl^ should be 



i ••• 


provided. For the proper growth and 
development of all the four systems, the 
committee recommended two separate Cen¬ 
tral Councils: one for all the three Indian 
Systems of Medicine and the other for 
Homoeopathy. 

2. Moreover, minimum standards for ad¬ 
mission duration of course of training, de¬ 
tails of curricula and syllabi of studies of 
Homoeopathy and the title of the degree or 
diploma vary from State to State and even 
from institution to institution in the same 
State. The Homoeopathy Advisory Com¬ 
mittee which was appointed by the Gov¬ 
ernment of India, have recommended that 
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In order to maintain uniformity, all the 
courses which are less than 4 years in 
duration shall have to be brought to the 
standard of the 4 year course (viz. D.H.M.S.) 
as prescribed by that Committee. A simi¬ 
lar r^ommendation in this regard has also 
been made by the Central Council of 
Health. 

3. Further a few States have constituted 
State Boards or Councils either by legisla¬ 
tion or by executive orders, for the pur¬ 
pose of registration of practitioners in 
Homoeopathy as well as recognition of 
medical qualifications in Homoeopathy. 
There is. however, no Central Legislation 
for the regulation of practice or for mini¬ 
mum standards of training and conduct of 
examination in this system of medicine on 


all India basis. A Statutory Central Coun¬ 
cil on the lines of the Medical Council of 
India of the modem system of medicine is 
a prerequisite for the proper growth or 
development of Homoeopathy. 

4. The main functions of the Central 
Council of Homoeopathy would be to evolve 
uniform standards of education in Homoeo¬ 
pathy and the registration of practitioners 
of Homoeopathy. The registration of prac¬ 
titioners on the Central Register of Homo¬ 
eopathy will ensure that medicine 1* not 
practised by those who are not qualified in 
this system, and those who practise, ob¬ 
serve a code of ethics in the profession. 

The Bill Is Intended to achieve these ob¬ 
jectives.”—Gaz. of Ind., 1-12-1971, Pt II, 

S. 2, Ext., p. 837. 


ITHE] HOMOEOPATHY CENTRAL COUNCIL ACT, 1973 

(ACT NO. 59 OF 1973)» 

[19th December, 1973] 

An Act to provide for the constitution of a Central Council of Homoeopathy 
and the maintenance of a Central Register of Homoeopathy and for mat¬ 
ters connected therewith. 

Be it enacted by Parliament in the Twenty-fourth Year of the Republic 
of India as follows:— 

[a] For Statement of Objects and Reasons, see Gaz. of Ind., I-I2-I97I, Pt. 11, 
S. 2, Ext., p. 837 and for Joint Committee Report, see Gaz. of Ind„ 26-3- 
1973, Pt. 11, S. 2, Ext., p. 192. 


CHAPTER I 

PRELIMINARY 

1. Short title, extent and commencement.^ (1) This Act may be called 
The HOMOEOPATHY CENTRAL COUNCIL ACT, 1973. 

(2) It extends to the whole of India, 

(3) It shall come into force in a State on sucK date* as the Central 
Government may, by notification in the official Gazette, appoint in this be¬ 
half for such State and different dates may be appointed for different States 
and for different provisions of this Act, 

[a] Chapter I, S. 12 and Chap. V in whole of India and Ss. 3 to II; 13 to 18, in 
all the States, except Haryana; H. P.j J. and K.; Manipur; Meghalaya; Naga¬ 
land; Punjab and Tripura and Union Territories of Chandigarh and Delhi, 
enforced on 1-8-1974—See Gaz. of Ind., 30-7-1974, Pt. II, S. S (li). Ext, p. 1543. 

Chapters 2, 3 and 4 enforced in all the States (Except H. P., J. and K., Mani¬ 
pur, Meghalaya, Nagaland and Tripura) and the Union Territories of Chan¬ 
digarh and Delhi on and from 15-9-1978—See Gaz. of Ind., 15-9-1978, Pt. II, 
S. 3 (U), Ext., p. 1080. 

2. Definitions.— (1) In this Act, unless the context otherwise requires—* 

(a) "Board” means a Board, Council, Examining Body or Faculty of Homo-; 
eopathy (by whatever name called) constituted by the State Govern¬ 
ment tinder any law for the time being in force regulating the award 
of medical quiilifications in, and registration of practitioners 
Homoeopathy; 

(b) "Central Coxmcil” means the Central Coimcil of Homoeopathy constli 
tuted under section 3; 

(c) "Central Register of Homoeopathy** means the register maintained by 
Central Council under this Act; 
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(d) ^'Homoeopathy” means the Homoeopathic system of medicine and in-r 
eludes the use of Biochemic remedies; 

(e) ""medical institution” means any institution within or without India 
which grants degrees, diplomas or licences in Homoeopathy; 

(f) "prescribed” means prescribed by regulations; 

(g) "recognised medical qualification” means any of. the medical qualifica¬ 
tions in Homoeopathy, included in the Second or the Third Schedule; 

(h) "regulation” means a regulation made imder section 33; 

(i) "State Register of Homoeopathy” means a register or registers main¬ 

tained under any law for the time being in force in any State regu¬ 
lating the registration of practitioners of Homoeopath 3 r; 

(j) "University” means any University in India established by law and 

having a Faculty of Homoeopathy and includes a University in India 
established by law in which instruction, teaching, training or research 
in Homoeopathy is provided. 

(2) Any reference in this Act to a law whicH is not In force in the Stafe 
of Jammu and Kashmir shall, in relation to that State, be construed as a 
reference to the correspmiding law, if any, in force in that State, 

CHAPTER n 

THE CENTRAL' COUNCIL AND ITS COMMITTEES 

3. Constitution of Central Council.— (1) The Central Government shall, 
by notification in the Official Gazette, constitute for the purposes of this 
Act a Central Council consisting of the following members, namely: — 

(a) such number of members not exceeding five as may be determined by 
the Central Government in accordance with the provisions of the First 
Schedule from each State in which a State Register of Homoeopathy 
is maintained, to be elected from amongst themselves by persons en¬ 
rolled Ml that register as practitioners of Homoeopathy; 

(b) one member from each University to be elected from amongst them¬ 
selves by the members of the Faculty or Department (by whatever 
name called) of Homoeopathy of that University: 

Provided that unitl any such Faculty or Department of Homoeopathy is 
started in at least seven Universities, the Central Government may nominate 
such number of members not exceeding seven as may be determined by 
the Central Government from amongst the teaching staff of medical institu¬ 
tions within India, so however, that the total number of members so nomi*) 
nated and elected under this clause shall in no case exceed seven; 

(c) such number of members, not exceeding forty per cent, of the total 
number of members elected under clauses (a) and (b), as may be 
nominated by the Central Government, from amongst persons having 
special knowledge or practical e^>erience in respect of Homoeopathy 
or other related disciplines 3 

Provided that until members aie elected under clause (a) or clause (bj 
in accordance with the provisions of this Act and the rules made thereunder, 
the Central Government shall nominate such number of members, being 
tiersons qualified to be chosen as* such under the said clause (a) or clause (b) 
as the case may be, as that Gavemm&it thinks fit; and references to elect-i 
ed members in this Act shall be cMistrued as including references to mems 
oers so nominated. 

(2) The President and the VIce-Presiden! of the Central Council shall 
^ elected by the members of the Central Council from amongst thec^lves 
^BUCh manner as may be prescribed: 

^ Provided that for two years from the first consfitutiMi of the Central 
Cradl, the President and the Vice-President shall be nominated by the 

from amemgst the members of the Central Council and 
and the Vice-President so nominated shall notwithstanding 

a • ” 
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anything contained in sub-section (1) of section 7, hold office during the 
pleasure of the Central Government, 

4. Mode of election.— (1) An election under clause (a) or clause (6) of 
sub-section (1) of section 3 shall be conducted by the Central Government 
in accordance with such rules as may be made by it in this behalf. 

(2) Where any dispute arises regarding any election to the Central 
Council, it shall be referred to the Central Government whose decision shall 
be final. 

5. Restriction on elections and membership.— (I) No person shall be 
eligible for election to the Central Council, imless he possesses any of the 
medical qualifications included in the Second or the Third Schedule, is en¬ 
rolled on any State Register of Homoeopathy and resides in the Stote con¬ 
cerned. 

(2) No person may at the same time serve as a member in more than 
one capacity. 

6 . Incorporation of Central Council.—The Central Council shall be a body 
corporate by the name of the Central Council of Homoeopathy having perpe¬ 
tual succession and a common seal, with power to acquire, hold and dispose 
of property, both movable and immovable, and to contract, and shall by the 
said name sue and be sued. 

7. Term of office of President, Vice-President and members of Central 
Council.— fl) The President, Vice-President, or a member of the Central 
Council shall hold office for a term of five years from the date of his elec¬ 
tion or nomination, as the case may be, or until his successor shall have been 
duly elected or nominated, whichever is longer. 

(2) A person who holds, or who has held, office as President or T^ce- 
President of the Central Coimcil, shall be eligible for re-election to that of¬ 
fice once, but only once. 

f3) Members of the Central Council shall be eligible for re-election or 
re-nomination. 

(4) An elected or nominated member shall be deemed to have vacated 
bis seat if he is absent without excuse, sufficient in the opinion of the Cen¬ 
tral Council, from three consecutive ordinary meetings of the Central Coun¬ 
cil or, in the case of a member elected under clause (a) of sub-section (1) of 
section 3, if he ceases to be enrolled on the concerned State Register of 
Homoeopathy, or in the case of a member elected under clause (b) of that 
sub-section, if he ceases to be a member of the Faculty or De part ment (by 
whatever name called) of Homoeopathy of the University concerned. 

(5) A casual vacancy in the Central Coimcil shall be filled by elecHort 
Or nomination, as the case may be, and the person elected or nominated to 
fill the vacancy shall hold office only foi the remainder of the term for 
which the member whose place he takes was elected or ncaninated. 

(6) Where the said term of five years is about to expire in respect of 
any member, a successor may be elected or nominated at any lime wi^in 
three months before the said term expires but he shall not assume office 
until the said term has expired. 

8 . Meetings of Central Counefi.— H) The Central Council 

least once in each year at such time and place as may be appointed by tna 

Central Council. 

(2) Unless otherwise prescribed, one-third of the total number of 
hers of the Central Council shall form a quorum, and all the acts of tne 
Central CouncU shall be decided by a majority of the members present ana 

9. The Executive Committee and other committees^ CenM 

Council shall constitute from amongst its members an Executive Oxand 
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and such other committees for general or special purposes as the Council 
deems necessary to carry out the purposes of this Act, 

(2) (i) The Executive Committee (hereafter in this section referred to 
as the Committee), shall consist of the President and Vice-President, who 
shall be members ex officio, and not less than five and not more than seven 
members who shall be elected by the Central Council from amongst its mem-? 

bers. 

(ii) The President and the Vice-President shall be the President and 
Vice-President respectively of the Committee. 

(iii) In addition to the powers and duties conferred and imposed upon 
It by this Act, the Committee shall exercise and discharge such powers and 
duties as the Central Council may confer or impose upon it by any regula¬ 
tions which may be made in this behalf. 

10. Meetings of committees.— (1) The committees constituted under sec¬ 
tion 9 shall meet at least twice in each year at such time and place as may 
be appointed by the Central Council, 

(2) Unless otherwise prescribed, one-third of the total number of mem¬ 
bers of a committee shall form a quorum, and all the acts of the committea 
shall be decided by a majority of the members present and voting. 

11. Officers and other employees of Central Council.— The Central 
Council shall— 

(a) appoint a Registrar who shall also act as Secretary; 

(b) employ such other persons as it deems necessary to carry out the pur¬ 
poses of this Act: 

(c) require and take from the Registrar or from any other employee, such 

security for the due performance of his duties as the Central Council 

deems necessary: and 

(d) with the previous sanction of the Central Government fix the remune¬ 
ration and allowances to be paid to the President, Vice-President and 
members of the Central Council and to the members of the committees 

■ thereof and determine the conditions of service of the employees of 

the Central Council. 

12. Vacancies in the Central Council and Committees thereof not to in¬ 
validate acts, etc.— No act or proceeding of the Central Council or any com¬ 
mittee thereof shall be called in question on the ground merely of the e^s- 
lence of any vacancy in, or any defect in- the const:tuti<m of the Central 

Council or the committee, as the case may be. 



CHAPTER HI 

RECOGNITION OF MEDICAL QUALIFICATIONS 

13. Recognition of medical qualifications granted by certain medical in- 
rtitirtions in India.- (1) The medical qualifications p^ted by ay Umver- 
sity. Board or other medical institution in India 

Second Schedule shall be recognised medical qualifications for the pur^ 

poses ol this Act . • 

(2) Any University, Board or other medical institution ^ which 

grants^ a m^ical qualification not included in the Second Schedule may 
ply to the Central Government to have any such quahfiwtion recogniz^ 
and the Central Government, after consulting the Central Council, may, by 
notification in the Official Gazette, amend the Second Schedule so as to m- 
clude such qualification therein and any such notification may al^ direct 
that an entry shall be made in the last column of the Second Schedule 
against such medical quaUfication only when granted after a specified date. 

14 Recognition of medical qualifications granted by medical institutions 
fai States or countries outside India.— (1) The medical qualifications granted 
by medical institutions outside India which are Included in the Third Sch&j 
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dule shall be recognised medical qualifications for the purposes of this Act, 
(2) (a) The Central Council may enter into negotiations with the auth¬ 
ority in any State or country outside India, which by the law of such State 
or country is entrusted with the maintenance of a Register of practitioners 
of Homoeopathy, for settling of a scheme of reciprocity for the recognition 
of medical qualifications in Homoeopathy, and in pursuance of any such 
scheme, the Central Government may, by notification in the Official Gazette, 
amend the Third Schedule so as to include therein any medical qualifica¬ 
tion which the Central Council has decided should be recognised, and any 
such notification may also direct that an entry shall be made in the last 
column of the Third Schedule against such medical qualification declaring 
that it shall be a recognised medical qualification only when granted after 
a specified date. 

(b) Where the Council has refused to recommend any medical qualifi¬ 
cation which has been proposed for recognition by any authority referred to 
in clause (a) and that authority applies to the Central Government in this 
behalf, the Central Government, after considering such application and after 
obtaining from the Council a report, if any, as to the reasons for any such 
refusal, may by notification in the Official Gazette, declare that such quali¬ 
fication shall be a recognized medical qualification and the provisions of 
clause (a) shall apply accordingly. 

15. Rights of persons possessing qualifications included in Second or 
the Third Schedule to be enrolled.— (1) Subject to the other provisions con¬ 
tained in this Act. any medical qualification included in the Second or the 
Third Schedule shall be sufficient qualification for enrolment on any State 
Register of Homoeopathy. 

(2) No person, other than a practitioner of Homoeopathy who possesses 
n recognized medical qualification and is enrolled on a State Register or the 
Central Register of Homoeopathy,— 

(a) shall hold office as Homoeopathic physician or any other office fby 
whatever designation called) in Government or in any institution 
maintained by a local or other authority; 

fh) shall practise Homoeopathy in any State; 

(c) shall be entitled to sign or authenticate a medical or fitness certificate 
or any other certificate required by any law to be signed or authen¬ 
ticated by a duly qualified medical practitioner; 

(d) shall be entitled to give any evidence at any inquest or any Court of 
law as an expert under section 45 of the Ridian Evidence Act, 1872 
on any matter relating to Homoeopathy. 

f3) Nothing contained in sub-section (2) shall affect— 

(a) the right of a practitioner of Homoeopathy enrolled on a State Re¬ 
gister of Homoeopathy to practise Homoeopathy in any State merely 
on the ground that, on the commencement of this Act, he does not 
possess a recognised medical qualification; 

(b) the privileges (including the right to practise Homoeopathy) conferred 
by or under any law relating to registration of practifioners of Homo¬ 
eopathy for the time being in force in any State, on a practitioner of 
Homoeopathy enrolled on a State Register of Homoeopathy; 

(c) the right of a person to practise Homoeopathy in a State in whicK 
on the commencement of this Act, a State Register of Homoeopathy is 
not maintained if, on such commmencement, he has been practising 
Homoeopathy for not less than five years; 


Section 15 

n> A person already in service even ing out of S. 15 (2) of 

though not institutionally qualified, by would be protend by S^Ion 15 (3) i 

virtue of S. 29 (b) of the State Act. would Act. A 1981 Orissa 70 (72) a 51 Cut LT 

not be disqualified for the disability aris- (DB). 
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(d) the rights conferred by or under the Indian Medical Council Act, 1956 
[including the right to practise medicine as defined in clause (f) of sec-i 
tion 2 of the said Act] or the Indian Medicine Central Council Act, 
1970 of persons possessing any qualifications included in the respec^j 
tive Schedules to the said Act 

(4) Any person who acts in contravention of any provision of sub-sec¬ 
tion (2) shall be punished with imprisonment for a term which may extend 
to one year, or with fine which may extend to one thousand rupees, or 
with both. 


16. Power to require information as to courses of study and examina¬ 
tions.— Every University, Board or medical institution in India which 
grants a recognised medical qualification shall furnish such information as 
the Central Council may, from time to time, require as to the courses of 
study and examinations to be undergone in order to obtain such qualifica-i 
tion, as to the ages at which such courses of study and examinations are re¬ 
quired to be undergone and such qualification is conferred and generally as 
to the requisites for obtaining such qualification, 

17. Inspectors at examinations.— (1) The Central Council shall appoini 
such number of medical insx)ectors as it may deem requisite to inspect any 
medical college, hospital or other institution where education in Homoeo¬ 
pathy is given, or to attend any examination held by any University, Board 
or medical institution for the purpose of recommending to the Central Gov¬ 
ernment recognition of medical qualification granted by that University, 
Board or medical institution. 

(2) The medical inspectors shall not interfere with the conduct of any 
training or examination, but shall report to the Central Coimcil on the 
adequacy of the standards of education including staff, equipment accommo¬ 
dation, training and other facilities prescribed for giving education in Homo¬ 
eopathy, as the case may be, or on the sufficiency of every examination 
which they attend. 

(3) The Central Council shall forward a copy of any such report to the 
University, Board or medical institution concerned, and shall also forward a 
copy with the remarks of the University, Board or medical institution there¬ 
on, to the Central Government 

18. Visitors at examinatiom.— (1) The Central Council may appoint .sucK 
number of visitors as it may deem requisite to inspect any medical college, 
hospital or other institution where education in Homoeopathy Is given or to 
attend any examination for the purpose of granting recognised medical quali^q 
fication. 


(2) Any person, whether he is a member of the Central Council or no^ 
may he appointed as a visitor under this section but a person who is appoint¬ 
ed as an inspector imder section 17 for any inspectioi or examination shall 
not he appointed as a visitor for the same inspection or examination. 

(3) The visitors shall not interfere with the conduct of any training or 
exan^ati(m, but shall report to the President of the Central Council on the 
adequacy of the standards of education including staff, equipment, accommo-! 
dation, training and other facilities prescribed for giving education in Hwnoeoi 
pathy or on the sufficiency of every examination which they attend. 

(4) The report of a visitor shall be treated as confidential unless in any 
particular case the President of the Central Council otherwise directs: 

Provided that if the Central Government requires a copy of the report of 




a visitor, the Central Council shall furnish the same. 

19. Withdrawal of recognition.— (1) When upcm report by the inspector 
Or the visitor, it appears to the Centri Council— 

(a) that the courses of study and examination to be undergone in, or the 
profldency required from candidates at any examination held by, any 
University, Board or medical institution, or _ 


"A** in the eltatloiis stands for AIR 
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(b) that the staff, equipment accommodation, training and other facilities 
for instruction and training provided in such University, Board or 
medical institution or in any college or other institution affiliated to the 
University, 

do not conform to the standard prescribed by the Central Council, the Cen¬ 
tral Council shall make a representation to that effect to the Central Gov-s 
ernment. 

(2) After considering such representation, the Central Govemmenl may 
send it to the Government of the State in which the University, Board or 
medical institution is situated and the State Government shall forward it along 
with such remarks as it may choose to make to the University, Board or medi¬ 
cal institution, with an intimation of the period within which the University, 
Board or medical institution may submit its explanation to the State Govem-j 
ment. 

(3) On the receipt of the explanation, or, where no explanation is suB- 
mitted within the period fixed, then, on the expiry of that period, the State 
Government shall make its recommendations to the Central Government 

f4) The Central Government, after making such further inquiry, If any, 
ss it may think fit. may. by notification in the Official Gazette, direct that an 
entry shall be made in the Second Schedule against the said medical quali¬ 
fication declaring that it shall be a recognised metfical qualificatlcm wily when 
granted before a specified date, or that the said medical qualification if grant¬ 
ed to students of a specified college or institution affiliated to any University 
shall be recognised medical qualification only when granted before a specifi¬ 
ed date or. as the case may be, that the said medical qualification shall be 
recognised medical qualification in relation to a specified college or institution 
affiliated to any University only when granted after a specified date. 

20. Minimum standards of education in Hwnoeopathy.—>- (1) The Centraf 
Council may prescribe the minimum standards of education in Homoeopathy, 
required for granting recognised medical qualifications by Universities, Boards 
or medical institutions in India. 

(2) Copies of the draft regulations and of all subsequent amendments 
thereof shall be furnished by the Central Coimdl to all State Governments 
and the Central Council shall, before submitting the regulations or any am¬ 
endment thereof, as the case may be, to the Central Government for sanc¬ 
tion, take into consideration the comments of any State Government received 
within three months from the fiunishing of the copies as aforesaid, 

CHAPTER IV 

THE CENTRAL REGISTER OF HOMOEOPATHY 

21. The Central Register of Homoeopathy.— (1) The Central Coundl shall 
cause to be maintained m the prescribed manner, a register of practitioners 
of Homoeopathy to be known as the Central Register of Homoeopathy whidi 
shall contain— 

(a) in Part I, the names of all persons who are for the time being wirolled 
on any State Register of Homoeopathy and possess any of the recogi 

^ nised medical qualifications; 

(b) in Part H, the names of all persons, other than those Included in 
Part I, who are for the time being enrolled on any State Register of 
Homoeopathy. 

(2) It shall be the duty of the Registrar of the Central Council to ke^ 
and maintain the Central Register of Homoeopathy in accordance with the 
provisions of this Act and of any orders made by the Central Counm, and 
from time to time to revise the register and publish it in the Gazette of ® 
and in such other manner as may be prescribed. 
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(3) Such register shall be deemed to be a public document within the 
Ihe meaning of the Indian Evidence Act, 1872, and may be proved by a 
copy published in the Gazette of India, 

22. Supply of copies of State Register of Homoeopathy.— Each Board 
shall supply to the Central Council three printed copies of the State Register 
of Homoeopathy as soon as may be after the commencement of this Act and 
subsequently after the first day of April of each year, and each Board shall 
Inform the Central Council without delay of all additions to, and other am-: 
endments in, the State Register of Homoeopathy made from time to time, 

23. Registration in the Central Register of Homoeopathy.— The Regis¬ 
trar of the Central Council may on receipt of the report of registration of a 
person in a State Register of Homoeopathy or an application made in the 
prescribed manner by any person, enter his name in the Central Register of 
Homoeopathy, provided that the Registrar is satisfied that the person con-: 
cemed is eligible under this Act for such registration, 

24. Professional conduct.— fl) The Central Council may prescribe stan- 

0 ards of professitwial conduct and etiquette and a code of ethics for practi¬ 
tioners of Homoeopathy, , 

(2) Regulation made by the Central Council under sub-section (!) may 
specify which violations thereof shall constitute infamous conduct in any pro¬ 
fessional respects that is to say, professional misconduct, and such provision 
shall have effect notwithstanding anything contained in any law for the time 
being in force. 

25. Removal of names from the Central Register of Homoeopathy.— 
(1) If the name of any person enrolled on a State Register of Homoeopathy 
Is removed therefrom in pursuance of any power conferred by or under any 
law relating to registration of practitioners of Homoeopathy for the time 
being in force in any State, the Central Council shall direct the removal of 
Ihe name of such person from the Central Register of Homoeopathy. 

(2) Where the name of any person has been removed from a State Re- 
gisfer of Homoeopathy on any ground other than that he is not possessed of 
Ihe requisite medical qualifications or where any application by the said per¬ 
son for restoration of his name to the State Register of Homoeopathy has 
been rejected, he may appeal, in the prescribed manner and subject to such 
tonditions, including conditions as to the payment of a fee, as may be pre- 
■cribed, fo the Central Government whose decision, which shall be given 
•fter consulting the Central Council, shall be binding on the State Govern¬ 
ment and on the authorities concerned with the preparation of the State Re-j 

^ster of Homoeopathy. 

20. Privileges of persons who are enrolled on the Central Register of 
HomoMpathy.— (1) Subject to the conditions and restrictions laid down in 
this Act regarding practice of Homoeopathy by person possessing certam ^ 
cognised medical qualifications, every person whose name is for the 
big borne on Part I of the Central Register of Homoeopathy shall be entitled 
according to his qualifications to practise Homoeopathy, in any part of India 
and to recover in due course of law in respect of such practice any expense^ 
charges In respect of medicaments or other appliances or any fees to which 

he mar be entitled. 

(2) Subject to the provisions of sub-section (3) of section 15, any person 
Whose name is for the time being borne on Part H of the Central Register 
©f Homoeopathy, may practise Homoeopathy in any State, other th^ the 
State where he is enrolled on the State Re^ster of Homoeopathy, with the 
previoua approval of the Government of the State where he Intends to praos 

bso* 

27 Registration of additional qnaliflcatione.— fl) H any person whosg 
name is entered in the Central Register of Homoeopathy obtains any title, 
diploma or other qualification for proficiency in Homoeopathy, which is « 
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recognised medical qualification, he shall, on application made in this behalf 

m the prescribed manner, be entitled to have an entry stating such other 

title, diploma or other qualification made against his name in the Central Rfri 

gister of Homoeopathy either in substitution for or in addition to any entry 
previously made. 

(2) The entries in respect of any such person in a State Register of Ho- 
mneopathy shall be altered in accordance with the alterations made in tha 
Central Register of Homoeopathy. 

28. Persons enrolled on Central Register of Homoeopathy, to notify 
change of place of residence or practice.— Every person registered in the Cen¬ 
tral Register of Homoeopathy shall notify any transfer of the place of his 
residence or practice to the Central Council and to the Board concerned, 
withm ninety days of such transfer, failing which his right to participate in 
the election of members to the Central Council or a Board shall be liable td 
be forfeited by order of the Central Government either permanently or for 
such period as may be specified therein. 

CHAPTER V 
MISCELLANEOUS 

^ furnished by Central Council and pnWication 
thereof. (1) The Central Council shall furnish such reports, copies of its 
minutes, abstracts of its accounts, and other information to the Central Govi 
ernment as that Government may require. 

Central Government may publish in such manner as it may 
think fit. any report, copy, abstract or other information furnished to it under 
tins section or under section 18. 

30 Commission of inquiry,— ( 1 ) Whenever it is made to appear to Ihd 
Central Government that the Central CouncU is not complying with any of 
the provisions of this Act, the Central Government may refer the particulars 
of the complaint to a commission of inquiry consisting of three persons, two 
of whom shall be appointed by the Central Government, one being a Judge 
of a H’gh Court, and one by the Central Council, and such commission shall 
proceed to inquire in a summary manner and to report to the Central Govern¬ 
ment as to the truth of the matters charged in the complaint, and in case of 
any charge of default or of improper action being found by the commission 
to have been established, the commission shall recommend the remedies, if 
any, which are in its opinion necessary, 

(2) The Central Government may require the Central Council fo adopi 
the remedies so recommended within such time as, having regard to the re¬ 
port of the commission, it may think fit, and if the Central Council, fails to 
comply with any such requirement the Central Government may amend the 
regulations of the Central Council, or make such provision or order or take 
such other steps as may seem necessary to give effect to the recommendai 
tions of the commission. 

(3) A commission of inquiry shall Have power to administer oaths, to en¬ 
force the attendance of witnesses and the production of documents, and shall 
have all such other necessary powers for the purpose of any inquiry con¬ 
ducted by it as are exercised by a dvil court under the Code of Civil Proce-j 
dure, 1908. 

31. Protection of action taken in good faith'.— No suit, prosecution or 
other legal proceeding shall lie against the Government, the Central Council 
03' a Board or any committee thereof or any officer or servant of the Govern¬ 
ment or the Central Coundl or the Board or the committee aforesaid f<M? 
anything which is in good faith done or intended to be done under this Act 

32. Power to make rules.— (1) The Central Government may, by notifl- 
ention in the Official Gazette, make rules^ to carry out the purposes of this 
Act, 
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(2) Every rule made under this section shall be laid, as soon as may be 
after it is made, before each House of Parliament, while it is in session, for a 
total period of thirty days which may be comprised in one session or in two 
or more successive sessions, and if, before the expiry of the session immediate¬ 
ly following the session or the successive sessions aforesaid, both Houses agree 
in making any modification in the rule or both Houses agree that the rule 
should not. be made, the rule shall thereafter have effect only in such modi¬ 
fied form or be of no effect, as the case may be; so, however, that any such 
modification or annulment shall be without prejudice to the validity of any¬ 
thing previously done under that rule. 

[a] For Homoeopathy Central Council (Election) Roles, II173—See Gaz, of India, 
17-5-1975, Pt. II-S. 8 (i), p. 1483. 


33. Power to make regulations.— The Central Council may, with' the 
previous sanction of the Central Government, make regulations generally to 
carry out the purposes of this Act, and without prejudice to the generality 
of this power, such regulations may provide for— 

(a) the manner of election of the President and the Vice-President of the 
Central Council; 

(b) the management of the property of the Central Council and the main¬ 
tenance and audit of its accounts; 

(c) the resignation of members of the Central Council; 

(d) the powers and duties of the President and Vice-President; 

(e) the summoning and holding of meetings of the Central Council and the 
committees thereof, the time and places where, such meetings are to 
be held, and the conduct of business thereat and the number of mem¬ 
bers necessary to constitute a quorum; 

(f) the functions of the committees constituted under section 9; 

(g) the tenure of office and the powers and duties of the Registrar and 
other officers and servants of the Central Council; 

(h) the qualifications, appointment, powers and duties of, and procedure to 
be followed by, inspectors and visitors; 

(i) the courses and period of study of practical training to be undertaken, 

the subjects of examination and the standards of proficiency therein to 
be obtained, in any University, Board or medical institution for grant 
of recognised medical qualification; 

(J) the standards of staff, equipment, accommodation, training and other 
facilities for education in Homoeopathy; 

(k) the conduct of professional examinations, qualifications of examiners 
and the conditions of admissions to such examinations; 

|1) the standards of professional conduct and etiquette and code of ethics to 
be observed by practitioners of Homoeopathy; 

(m) the particulars to be stated, and the proof of qualifications to be given 
in applications for registration under this Act; 

(n) the manner in which and the conditions subject to which an appeal 
under section 25 may be preferred; 

(o) the fees to be paid on application and appeals under this Act; and 

(p) any matter for which under this Act provision may be made by regui 

lations. _ 

TBB FIRST SCHEDULH 


[See section S (1) (a)] 


I. The Central Government shall, by notification In the Official Gazette, deter¬ 
mine the number of seats allocated In the Central Council of Homoeopathy In eadi 
Btate cm the following basis, namely;— 



Ts) Wha« the number of 
Homoeopathy system exceeds 

(b) 'Where the number of _ 
Hom oeopathy system exoeede 


persons enrolled on a State Register 
KKl but does not exceed 10,000 

persons enrolled on a State Register 
10,000 but does not exceed 20,000 
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(c) Where the number of persons enrolled on a State Register ot 

Homoeopathy system exceeds 20,000 but does not exceed 30,000 ^ 3 seats, 

(d) Where the number of persons enrolled on a State Register ot 

Homoeopathy system exceeds 30,000 but does not exceed 40,000 ^ 4 seats, 

te) Where the number of persons enrolled on a State Register of 
Homoeopathy system exceeds 40,000 ^ 3 seats. 

2. For every subsequent election to the Central Council under clause (a) of sub¬ 
section (I) of section 3, the Central Government shall, by notification in the Offi¬ 
cial Gazette, determine the number of seats allocated in the Central Council ol 
Homoeopathy on the basis laid do^Ti in paragraph 1 above. 

THE SECOND SCHEDULE 
(See section 13) 

Resognised Medical Qaaliflcations In Homoeopathy Granted by Unlverfltlefi 

Boards or Medical Institutions in India 


Name of University Rnard or 
Medical Institution 


1 


ANDHRA PRADESH 

1. Andhra Provincial Homoeo- 

pithlc Medical College, 
Gudivada. 

2. Dr. Gururafu Government 

Homoeopathic Medical 
College, Gudlvada. 

3. Board of Indian MedldnOi 

Hyderabad, 

BIHAR 

4. Bihar State Board of Homoeo¬ 

pathic Medicine. 


**[“4A. University ol Bibaf 
Muzaifurpur. 


DELHI 

6, Board of Homoeopathic 
System of Medicine, Delhi, 


c[GUJARAT 

5A. Council of Homoeopathic 
System of Medicine, Guja¬ 
rat, Ahmedabad, 

KARNATAKA 

6, The Homoeopathic MedlMl 

College, Belgeum. 

7. Court of Examiners In Ho- 

moeopathio Education 
Bangalore* 


Recognised medical 
qualification 


S 


Diploma In Homoaopa- 
thlo Medicine, 

Diploma in Homoeopa* 
thlo Medicine and 
Surgery. 

Diploma in Homoeopa¬ 
thic Medicine and 

Surgery. 

Diploma In Medicine and 
Surgery, 

Diploma in Homoeopa¬ 
thic Medicine and 
Surgery. 

Diploma in Homoeopa¬ 
thic Modlcine end 
Surgery, 

Diploma In Homoeopa¬ 
thic Medicine and 
Surgery* 

Diploma In Homoeopa¬ 
thic Science. 

Diploma in Homoeopa¬ 
thic Medicine and 
Surgery, 

Diploma In Homoeopa¬ 
thic Medicine and 

Surgery* 

Licentiate of the Court of 
Examiners in Homoeo¬ 
pathy. 

Licentiate of the Court ol 
Examiners in Homoeo¬ 
pathy. 

Graduate of the Conrt of 
Examiners in Homoeo¬ 
pathy. 


Abbreviation 

for registxa- Remarks 
tlon 


3 4 


D. H. M. 

April 1640 to March 

1969. 

D, H. M. S, 

From April 1970 on¬ 
wards. 

D, H. M. S. 

From Oetobeti 107L 

D. M.S, 

•fFrom 1961 to 1975. 

D. H. M. S. 

•[From 1671 to 1875.] 

D. H. M. 9. 

From 1673 to 1074*1 

D. H. M. S. 

From 1970 on¬ 
wards".] 

D. H. 9. 

D. H. NL 3. 

From 1965 to 1970- 
‘^1* 

From 1971 onwards* 

D. H. M. 9. 

From Jnnei 1974 o®- 
waxdsj 

L.C.E.H. 

Prom June, 1971 to 
Decembeti 1971* 

L.C,E.H. 

From Janvatyi 1079 


Prom Tanasrya XOTSi' 


rrne] 
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Nine of Unlversltyi Board or 
Madloal InsUtutlon 


Reeogoised medital 
quallfloatiot. 


Abbrevia¬ 
tion for 
refilstra- 
tioiu 


Beaacks 



KIRALA 

Board of Examiners in 
Homoeopathyi Goyetomeat 
of KoraUu 


9. Royal College of Homoeo* 
pathlo Physiclanst Etnako- 
Jam. 

•[MADHYA PRADESH 

10. The Board of Homoe^* 
thio and Biochemic oys. 
terns of MedlcinOi Madh]ra 
Pradesh. 

lOA. State Coonell of Hornoeo- 
pathyi Madhya Pradesh. 

MAHARASHTRA 

XI. The Court of Examiners of 
Homoeopathic and Bioche¬ 
mic Systems of Medicine. 
Bombay 

«[<11A. Vidharbha Board of Ho¬ 
moeopathic and Bioche¬ 
mic Medicines, Nagpur. 

g[IlB. Court of Examiners In 
Homoeopathy and Bioche¬ 
mic Systems of Medlcinci 


Diploma In Homoeopa¬ 
thic Medicine. 

Diploma in Homoeopa- 
tnio Medlolne and Siii* 
gery. 

Licentiate of Royal CoN 
lege of Homoeopathic 
Physicians. 


D. H, M. Erem 1B63 onwards, 

D.U.M.9. From Tune. 1074 on- 

wards,] 

L.R.C.H.P. Up to 1066.67. 


Diploma In Homoeo. D.H.B. 
pathy and Biochemistry. 


Diploma fn Homoeope- D.H.B. 
tby and Biochemistry. 


Fiem 1060 to 1075, 


Licentiate of the Court of 
Examiners in Homceo- 
pathy. 

Diploma in Homoeopa¬ 
thy and Biochemistry. 

Diploma in Homoeopathy 
and Biochemistry. 

Diploma In Homoeopa¬ 
thy and Medical Sur¬ 
gery 


L.C.E.H. 


D.H.B. 

d.h.b. 

D.H.M.S. 


From September, 
1075 tolOhl,] 

Frem December, 
1061 onwarda. 


From October, 1055 
OQwards. 

From Nov. 1955 to 
Oct. 1961.3 

From June, 1071 to 

1080 


Ifl, Court of Examiners in Ho¬ 
moeopathy. 

Fellow of the Court of 
Examiners in Homoeo- 
pathy. 

P.C.E.H. 

In May, 1058 only. 

ORISSA 

13. Orissa Board of Horooepa- 
thie Medicine, Bhubane¬ 
swar. 

Diploma In Homoeopa. 
thio Medicine and Snr- 

Ke*y. 

Bachelor of Homoeopa¬ 
thic Medicine and Sur¬ 
gery. 

D. H. M. S. 

From 1078 onwards. 

I[18A. Utkal University, Vanl- 
vihar, Bhuvaneshwar. 

B. H. M. S, 

Frem 1081 onwards] 

k[ilB. Bathampui University. 

Bachelor of Homoeopa¬ 
thic Medicine and Sui- 

gery. „ 

M, B. S. 

From 1088 onwards] 

irisc. Ry. Homoe. Medical CoU 
^e 6c Hospital, Jaipur. 

Diploma in Homoeepa- 
tbic Mcdiaine 6r Sui- 
gery. 

D. H. M. S. 

Frem 1069 to 1078. 

TAMIL NADU 

13B. T. N. Homoeopathic Conn- 
oili Madras. 

Diploma in Homoaepa. 
thio Medicine 6k Sur- 

gery. „ 

D. H. M. S. 

During 1078-74], 

CUF, Diploma of Govt. Exami¬ 
nations^ T. N. 

Diploma In Homoeopa¬ 
thic Medleine 6c Sux- 

8«y- 

D. H. M, S, 

Frem 1076 onwards.] 

UTTAB PRADESH 

14 State Board of Homoeopa¬ 
thic Medictne, U. P.* Lu^- 

Cradvite of Homoeopt* 
tblo Medioliie aod Su« 

G. H.M.S. 

Frem 1061 to 1068. 


noWi 





AflipvUjilvefsIly, Agii. 



gary. 

Bachelor of Medleioeaad 
Surgery- 

Certificate of Homoeo* 
patbie Practice. 

Graduate of Homoeopa¬ 
thic Medicine and Sur* 
gury. 


B. M.8- 


From 1058 to 1060 
and from 1070 on¬ 
wards. 


c. H. p; 

C. H. M S. Fnm 1068 to 1007, 
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Name of Univ&rsityi Board or 
Medical lostituUon 


iThe] Homoeopathy Central Council Act, 1073 


Recognised Medical 
quallScation 


Abbreviation Remaika 
for reglstratiOD 



id. Kaoput Uolvaxsltyi Kanpar, 


fc[i6A. Kanpur University, 

IT. Notional Homoeopathic Me¬ 
dical College and Hospital, 
Laeknow. 


18. Hodioeop8**J*c Medical CoU 
legO) 

WEST BENGAL 

10, The Connell of Homoeopa* 
thlo Medicine, West Ben* 
gal. 

20. General Connell and State 

Faculty of Homoeopatblo 
Medicine, West Bengal. 

21. Calcutta Homoeopathic Me* 

dieai Collegei Calcutta. 


£2. Bengal Allen Homoeopa¬ 
thic Medical College, Cal- 
eatta. 


23. Dunham Homoeopathic Me¬ 

dical College, Calcutta. 

24. Ashntosb Homoeopathlo Me> 

dloal CoUege, Calcutta. 

25. Herring Homoeopathic Me¬ 

dical ODllege, Calcutta. 

£6, Regular Homoeopathic Me< 
dical College, Calcutta. 

27. Central Homoeopathlo Cot- 
lege, Calcntta. 

23. Bengal Homoeopathlo Me¬ 
dical College, Calcutta. 
i[29. National Institute of Homo¬ 
eopathy, Calcutta. 

i[30. Council of Hotnoeopathio 
System of Medicine, Pan* 
itb* 


Graduate of Homoeopa¬ 
thic Medicine and Sor- 


G. H. M. S. From 1907 onwards. 


Bachelor of Medicine and 
Surgery. 

B. M. S, 

From 1979 onwards.] 


H. L. M. S. 

From 1928 to 1936, 


H. M. D. 

From 1925 to 1942. 


H. M. B. 

From 1924 to 1^9. 


B. M. S. 

From 1950 to 1957. 

aaa 

H. M. B. 

From 1981 to 1936. 

Diploma in Medicine and 
Surgery. 

D. M. S, 

From 1965 onwards. 

Diploma In Medicine and 
Surgery. 

D. M. S. 

From 1943 to 1964. 

Bachelor of Homoeopa¬ 
thlo Medicine. 

H. M. B, 

Up to 1986, 

Bachelor of Medicine and 
Bachelor of Surgery. 

B. M. B. S. 

From 1936 to 1942. 

Bachelor of Homoeopa¬ 
thic Medicine and Sur¬ 
gery. 

B. H. M. S. 

Up to 1942. 

Master of Homoeopathlo 
Medicine and Surgery. 

M. H. M. S. 

Up to 1942. 

Licentiate In Homoeopa¬ 
thlo Medicine and Sur¬ 
gery, 

L, H. M. S. 

Up to 1942. 

Member of Dunham Col¬ 
lege of Homoeopathy. 

M. D. C. H. 

Up to 1942. 

Pra^tlonec of Rational 
System of Medicine. 

P. R. S. M. 

Up to 1942. 

Practitioner of Healing 
Art. 

P. H. A. 

Up to 1942. 

Licentiate of the Rational 

L. R. H. S. 

Up to 1942. 


Homoeopathlo Society. 
Licentiate in Homoeopa¬ 
thic Medicine and Sar* 

gwy. 


Bachelor of Homoeopa¬ 
thic Medldne. 

Diploma of the National 
Institute of Homoeo¬ 
pathy.] 

Diploma In Homoeopa¬ 
thic Medicine & Sur¬ 
gery. 


H, L. M. S. Up to 1948, 


H. L. M. S, 
H. M. B. 
H. M. B. 

Diploma 
N. I. H. 


1910.. 

1910 

Up to 1942. 

From October, 1979 
onwards. 


D. H. M. S. From 1978 onwards. 


[a] Substituted by S. O. 8496 dtd. 11-10-1977-Sea Gar. of India, 12-11-1977, Pt. IM. 3 (U). p. 8935. 


[b] Inserted, Ibid. 

[o] Inserted by S. 0,1402, dtd. 15-3-1977—See Gaz. of India, 14-5-1977. Pt. H-S. 3 (U), p. 1625. 
[dj Inserted by S. 0.1403 dtd. 22.3.1977—See Gaz. of India, 14.5-1977, Pt. II-S. 3 (ii)» p. 1688. 

[e] Substituted by 5, O. 2758, dtd. 9-7.1982-See Gaz. of India, 31-7-1982, Pt. II-S, 3 (U), p, 8812, 

[f] Inserted, See Foot-note i.a] Supra. 

fg] Inserted, by S. O. 2758, dtd. 9-7-1982-See Gaz. of India, 81-7-1982, Pt. II-S, 3 (11). P. MU. 

fh] Inserted Ibid, ^ ^ . 

[I] Insetted by S, O. 3285 dtd. 24.10-1978—960 Gaz. of India, 11-11-1978, Pt. II-S. 3 (11), p, 8095.] 

01 Inserted by S. O. M43 dtd. 5A82 \ _ 4 . 9 .i 982 , Pt. H. S. 8 (11), pp. 2308,2898. 

S. 2845 ata,B*7«oZ ) 

[k] Iniertod by S* Oe 2845 dtd, 9«7a82 “ Ibid p, 2893# 

[l] Inserted by 8a O, 8325 dtdc ^ Ibid i978i NOa 47a 
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THB THIRD SCREDULB 
[See section 14] 

Qaallioatlonf Granted by Medical InitftatloiiB Outride India 


Name of University* Board oi 
Medlodl Institution 

Reoognlsed medical 
gaalifioation 

Abbreviation 
for regis¬ 
tration 

Remarks. 

1 

1 

S 

4 

1. Foenlty of Homoeopathy* 
London* 

Diploma of the Paoilty 
of Homoeopathy. 

D. F. Horn. 

Fee 

S, Pacnlty of Homoeopathy* 
London. 

Msniber of the Faenlty 
of Homoeopathy. 

M P. Horn, 

Fee 

8* Faenlty of Homoeopathy, 
London. 

Fellow of the Faoalty of 
Homoeopathy. 

F. F. Horn* 

Fee 


[THE] HOTEL-RECEIPTS TAX ACT, 1980 

(ACT NO. S4 OF 1980) 

[The text of the Act printed here is as on 31-10-82.] 
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Reopening of assesement at the instance 
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Ing total income nnder Income-tax 
Aet. 

23. Reririoa of order pre|ndicta] to rexenae. 

23. Revision of order by Commissioner. 

24. Application of provlrions of Income-tax 

Aet. 

25. Income-tax papers to be available for 

the pnrposes of this Act. 

24. Wllfnl attempt to evade tax. etc. 

27, Fallnre to fnrnish retnrne of chargeable 

receipts. 

28. Fallnre fj prodnee nccounts and docu¬ 

ments 


18. Reoeipte escaping assessment. 

14. Advanee payment #f hotel-receipts tax. 

Hi. Penalty for failure to fnrnish returns, 
comply with notfeee, coneealment of 
reoeipte, etc. 

18. Penalty for false estimate failure of, or 
to pay, hotel-receipts tax payable in 
advance. 

17. Opportunity of being heard, 

18. Appeals to the C.ommlsstoner (Appeals). 

19. Appeals to Appellate Trlbual. 

20« Beetifleation of mistakes. 


29. Falw statement in verification, etc. 

•0. Abetmeiil of false retara, etc. 

21. Punishment for eeeond and snbsequent 

offences. 

82. Certain offences to be non-eognizable. 

22. iLstttntlon ef proceedings and c<Hnposi- 

tlon of offences. 

34. Power to make rules* 

25. Power to exempt. 

36, Power Co remove dlfflcnltles. 

37. Consequential amendments. 


ACT HOW AFFECTED BT 8UB8EQUENT LBO18LATI0N 
^-Amended by Acts 16 of 1981; 14 of 1981 


[THE] HOTEL-RECEIPTS TAX ACT, 1980 

(ACT NO. 54 OF 19800 - 

[9th December, 1980.] 

An Act to impose a special tax on ffross receipts of certain hotels. 

Be it enacted by Parliament in the Thirty-first Year of the Republic of 
India as follows:— 

1. Short title and extent.^ (1) Thia Act may be called THE HOTELi 
RECEIPTS TAX ACT, 1980.* 

(2) If extends to the whole of India. 

[a] For Objects and Reasons, see Gaz. of ind., 1980. Pt. II, S. 2, Extra, p. 839. 
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2. Definitions.— In this Act, unless the context otherwise requires,— 

(1) "assessee” uieans a person by whom hotel-receipts tax or any other 
sum of money is payable under this Act and includes— 

(a) every person in respect of whom any proceeding under this Acf Has 
been taken for the assessment of his chargeable receipts or of the 
amount of refund due to him or of the chargeable receipts of any 
other person in respect of which he is assessable or of the amouni 
of refund due to such other personj 

(b) every person v’ho is deemed to be an assessee in default nnder any 
provision of tlDis Ac^ 

(2) '^assessment” includes reassessmenff 

(3) "assessment year” means the period of twelve months commencing on 
the 1st day of April every year; 

(4) "Board” means the Central Board of Direct Taxes constituted under the 
Central Boards of Revenue Act, 1963; 

(5) "chargeable receipts” means the total amount of all charges referred Ki 
in section 6, computed in the manner laid down in sec. 7; 

(6) "hotel” includes a building or part of a building where residential ac¬ 
commodation is, by way of business, provided for a monetary considera-? 
tionj 

(7) "hotel-receipts tax” or "fax” means the fax chargeable under the pros 
visions of this Act; 

(8) "Income-tax Act” means the Income-tax Act, 1961; 

(9) "prescribed” means prescribed by rules made under this Act; 

(10) "room charges” means the charges for a unit of residential accommoda¬ 
tion in a hotel and includes the charges for— 

(a) furniture, air-conditioner, refrigerator, radio, music, telephone, telos 
vision, and 

(b) such other services as are normally included by a hotel to room 
rent, 

but does not include charges for food, drink and any services other than those 
referred to in sub-clauses (a), (b)j 


(11) all other words and expressions used Herein Hut not defined and defin¬ 
ed in the Income-tax Act shall have meanings respectively assigned to 


them in that Act. 


OBJECTS AND REASONS 


"Clause 2 contains definitions of wrtaln 
terms and expressions used in the Bih- 
Sub-clause (6) defines a "hotel”. According 
to the definition, "hotel” Includes a building 
or part of a building where residential 
commodaticn is by way of business provid¬ 
ed for a monetary consideration. 

Sub-clause (10) defines "room charges”. 
According to the definition, "room charges 
means charges for a unit of residential ao- 


commodatlon to a hotel and Includes cKargea 
for furniture, air-conditioner, refrigerator, 
radio, music, telephone, television and for 
such other services as are normally Includ¬ 
ed by a hotel in ro<Mn rent, but does nol 
Include charges for food, drink and any 
other services. 

The other definitions are self-explana¬ 
tory.”—S.O.R, 


3. Application of the Act— (1) Subject to the provisions of suB-sectioil 
12) and sub-section (3), this Act shall apply in relation to every hotel wherein 
the room charges for residential accommodation provided to any person afl 
any time during the previous year are seventy-five rupees or more per da^ 

per individual. 

Explanation.— Where the room charges are payable otherwise than on 
daily basis or per individual, then the room charges shaU be computed as for 
a day and per individual based on the period of occupatton of the residentirf 
accommodation for which the charges are payable and the num^r of mdi^ 
duals ordinarily permitted to occupy such accommodatiwi according to tna 

rules and custom of the hoteL 
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(2) Where a composite charge is payable in respect of residential accom¬ 
modation and food, the room charges included therein shall be determined in 
the prescribed manner, 

(3) Where-~ 


(1) a composite charge is payable in respect of residential accommodation, 
food, drink and other services, or any of them, and the case is not 
covered by the provisions of sub-section (2), or 

(ii) it appears to the Income-tax Officer that the charges for residential ac¬ 
commodation, food, drink or other services are jo arranged that the 
room charges are understated and the other charges are overstated, 

the Income-tax Officer shall, for the purposes of sub-section (1), determine the 
room charges on such reasonable basis as he may deem fit. 


OBJECTS AND REASONS 


**Clause 3 seeks to provide that the provi¬ 
sions of the Bill will apply in relation to 
any hotel wherein the room charges for re¬ 
sidential accommodation provided to any 
person during the previous year are seventy- 
five rupees or more per day per individual. 
Where a composite charge is payable for 
residential accommodation and food, the 
room charges included therein will be 
determined according to the rules to be 
framed by the Central Board of Direct 


Taxes. Where the assessee has understated 
the room charges and overstated other 
charges in order to escape liability under 
the provisions of the Bill or where a com¬ 
posite charge is payable not only in respect 
of residential accommodation and food but 
also other services, the Income-tax Officer 
will be empowered to determine the room 
charges included therein on a reasonable 
basis.”—S.O.R. 


4. Tax Authorities.— (1) Every Director of Inspection, Commissioner of 
Income-tax, Commissioner of Income-tax (Appeals), Inspecting Assistant Com¬ 
missioner of Income-tax, Income-tax Officer and Inspector of Income-tax shall 
have the like powers and perform the like functions under this Act as he 
has and performs under the Income-tax Act, and for the exercise of his 
powers and the performance of his functions, his jurisdicticm under this Act 
shall be the same as he has under the Income-tax Act 


(2) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Board; 


Provided that no such orders, instructions or directions shall be issued— 

(a) so as to require any tax authority to make a particular assessment or 
to dispose of a parUcular case in a particular manner; or 

(b) so as to interfere with the discretion of the Commissioner (Appeals) in 
the exercise of his appellate ftmctions. 

(3) Every Income-tax Officer employed in the execution of this Act shall 
observe and follow the orders, instructions and directions issued for his 
guidance by the Director of Inspection or by the Commissioner or by the 
Inspecting Assistant Commissioner within whose jurisdiction he performs his 
I functions, 


OBJECTS AND REASONS 


•Clause 4 seeks to give Jurisdiction in re- orities as have Jurisdiction undw the In- 
of hotel-receipts tax to the same auth- oome-tax Act”—S.O.R. 


5. Charge of fax.— (1) Subject to the provisions of this Act, there 
^ shrfl be charged on every person carrying on the business of a hotel in re¬ 
lation to which this Act applies, for every assessment year commencing on 
OT after the 1st day of April, 1981, a tax in respect of his chargeable re- 
Mpts of the previous year at the rate of fifteen per cent of such receipts: 

^ Provided that where such chargeable receipts include any charges re- 
3^®** in foreign exchange, then, the tax payable by the assessee shall be 
I by an amount equal to five per cent, of the charges (exclusive of 

^rttoiounts payable by way of sales tax, entertainment tax, tax on luzuriei 
uhdier Act) bo received in foreign 
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Explanation.— For the purposes of this sub-section,— 

(a) charges received in Indian currency obtained by conversion of foreign 
exchange into Indian currency shall, in such cases and in such circum¬ 
stances as may be prescribed, be deemed to have been received in 
foreign exchange; and 

(b) "foreign exchange” and "Indian currency” shall have the meanings re¬ 
spectively assigned to them in clauses (h) and (k) of section 2 of the 
Foreign Exchange Regulation Act, 1973, 

(2) Where, under an arrangement made between a person carrying on 
the business of a hotel to which this Act applies and any other person hav¬ 
ing close connection with him, any food, drink or other services is or are 
provided on the premises of such hotel by the second-mentioned person and 
the Income-tax Officer is of opinion that such arrangement has been made 
with a view to avoiding or reducing the liability under this Act by the first- 
mentioned person, then, 

(a) the second-mentioned person shall also be deemed to be a person can 
rying on the business of a hotel to which this Act applies; and 

(b) hotel-receipts tax shall be charged on the second-mentioned person in 
respect of charges for food, drink or other services so provided by him 
as if such charges were the chargeable receipts of the business of a 
hotel deemed to be carried on by him under clause (a), and all the 
provisions of this Act shall apply accordingly. 

Explanation.— For the purposes of this sub-section,_ 

(i) a close connection shall be deemed to exist between a person carrying 

on the business of a hotel and another person if, in relation to the 
person carrying on the business of a hotel, such other person is a 
person referred to in clause (b) of sub-section (2) of section 40A of 
the Income-tax Act; 

(ii) any food, drink or other services shall be deemed to have been pro¬ 
vided on the premises of a hotel if the same is or are provided in the 
hotel or any place appurtenant thereto and where the hotel is situate 
in a part of building, in any other part of the building, 

OBJECTS AND REASONS 


Clause 5 seeks to make a provision for 
charging a tax named "hotel-receipts tax” 
in respect of the chargeable receipts of a 
hotel at the rate of 15 per cent, for the as¬ 
sessment year 1981-82 and subsequent year*. 
A rebate of five per cent, has, however, 
been allowed in respect of charges received 
in foreign exchange. 

Where under an, arrangement between a 
person carrying on the business of such 
hotel and any other person who is closely 
connected with him any food, drink or 
other services is or are provided on the 
premises of the hotel by the latter and the 
Income-tax Officer is of the view that this 
arrangement has been made with a view 
to enabling the former to avoid or reduce 


the liability to hotel-receipts tax, the per- 
aon providing food, drink or other services 
will also be liable to hotel-receipts tax In 
respect of the charges received by him. 
For this purpose, a person will be deemed 
to be closely connected with the person car¬ 
rying on the businesa of the hotel, if, in 
relation to the person carrying on suah 
business, he is the person referred to In 
clause (b) of Section 40-A (2) of the Income- 
tax Act. For the purpoaes of this provl- 
^on, food, drink or other services will ba 
deemed to have been provided on the pre¬ 
mises of the hotel if they are provided in 
any part of the building In which the 
hotel is situate or at any place appurten^ 
ant thereto.—S.O.R. 


6. Scope of chargeable receipts.— (1) Subject to the provisions of this 
Act, the chargeable receipts of any previous year of an assessee shall be 
the total amount of all charges, by whatever name called, received by, or 
accruing or arising to, the assessee in connection with the provision of re¬ 
sidential accommodation, food, drink and other services or any of them 
ing such charges from persons not provided with such accommodation) *lbufl 
excluding such charges from i)ersons within the purview of the Vienna Con¬ 
vention on Diplomatic Relations, 1961 or the Vienna Convention on Con¬ 
sular Relations, 1963] in the course of carrying on the business of a hotel to 
which this Act applies and shall also include every amount collected by tna 
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assessee by way of tax under this Act, sales tax, entertainment tax and tax 
on luxuries, 

(2) For the removal of doubts, it is hereby declared that where any 
such barges have been included in the chargeable receipt of any previous 
^ear as charges accruing or arising to the assessee during that previous year 
such charges shall not be included in the chargeable receipts of any suba 
sequent previous year in which they are received by the assejsee. 

[a] Inserted and deemed always to have t^eeii so by Finance Act (14 of 1982), 
S. 41. 

OBJECTS AND REASONS 


Clause 8 seeks to define the scope of 
^'chargeable receipts”. Under this clause, 
chargeable receipts will be the total amount 
of all charges received by, or accruing or 
arisiiig to, the assessee In the previous year 


in connection with the provision of resi¬ 
dential accommodation, food, drink and 
other services In the course of carrying on 
the business of a hQteI,->-S.O.R, 


7. Computation of chargeable receipts.— (1) Subject to the provisions 
6t sub-section (2), the following deductions shall be allowed in computing 
the chargeable receipts of any previous year— 

(i) the amount of charges accruing or arising in an earlier previous year 

which is established to have become a bad debt during the previous 
year: 

Provided that such charges have been taken into account in computing 
the chargeable receipts of the assessee of any earlier previous year and the 
amount has been written off as irrecoverable in the accounts of the asses¬ 
see for the previous year during which it is established to have become a 
bad debt; 

(ii) any amount payable by way of sales tax, entertainment tax or tax on 
luxuries in respect of any charges included in the chargeable receipts 
of the previous year; 

(iii) the amount of tax chargeable under this Act 

Explanation.— For the removal of doubts, it is hereby declared that in 
computing the chargeable receipts of a previous year, no deduction, other 
than the deductions specified in this sub-section, shall be allowed from the 
total amount of charges received by, or accruing or arising to, the assessee, 

(2) In computing the chargeable receipts of a previous year, the amount 
of charges which is received by or which accrues or arises to the assessee 
before the expiry of one month from the end of the month in which this 
Act comes into force “(or after the 27th day of February, 1982] shall not 
be taken into account. 

(a] Inserted by Finance Act 1982 (14 ot 1982), S. 42 (1-4-1982). 

OBJECTS AND REASONS 


'Clause 7 provides the manntf for com¬ 
puting the &argeable receipts. 

Sub-clause (1) provides that the amount 
of diargeable receipts will be computed by 
deduettug t^ amounts payable by the aa- 
■eeeeo by way ct sales tax, entertainment 
tax or any tax on luxuries, as also the tax 
leviaUe uadtf the Bill frcwa the total 




amoimt of the diarges referred to In cl. 9. 

Sub^Iause (2) provides that any charges 
received or accruing to the assessee befcore 
the expiry oi one month from the end of 
the month In which this legislation eomes 
into force will not be included in Ihe 
chargeatde receipts.—S.OiL 



8. Return of chargeable receipts.— (1) Every person, who during thi 
previous year, carried on the business of a hot^ in relation to which this 
V Act applies or is assessable in respect of the chargeable receipts of any 
other person under this Act, shall famish a return of his chargeable lecdpto 
Or the diargeable receipts such other person of the previous year in the 
m^pscribed form and verified in the prescribed manner and setting fbrth sucH 
particulars as may be prescribed, before the expiry of four months 
the ^d of the previous year in respect of the business of the hotel or 
there Is more one previous year in respect of such business, t 





r 



*** rrhe] Hofel-Receipfs Tax Ac^ 19(Ml 

am mrl of m& previous year wHicfi expired last before the commencemenil 

yeal^Vm“L7aterr <>* 

Provided that, on an application made in this behalf, the Income-tax Of-, 
iicsr may, in his discretion, extend the date for furnishing the retui^ 

(2) In the case of any person who, in the Income-tax • . 

rsr ,.“rjs-rr. 

y.„ in m p,..rtb./ S ™ 

Per and aattmg forth auch othor particrdars as may be prescr^^ 

Provided that on an application made in this behalf tha 
ficer may, in his discretion, extend the date fo^ f,^"i:Lg"ft?ruS“ ’ 

(3) Any assessee who has not fimiished a return within ««. » 

ed under sub-section (1) or sub-section (2) or ha^o fa™:!’’®/*”® 

e, ac any tune before the assessment is made. ^ 


OBJECTS AND REASONS 
rir-mce- 8 provides for filing of the re¬ 
turn o. chargeable receipts. Sub-clause (1) 
requires every assessee who carries on the 
biKiness of a hotel covered by this Bill or 
vho is a^ssable In respect of the charge- 

this Bill to furnish a return of the charge- 

Of four months from the end of the orevi- 
OU. year in respect of the busine^ of the 

whffh the assessment year, 

whichever is later. 

Sub-clause (2) seeks to empower the In- 
wme-tax Officer to issue a notice to any 
person who la assessable under this Act re¬ 


quiring him to furnish a return of the 
chargeable receipts within thirty days from 
the date of service of the notice. 


Under both these sub-clauses, the In-« 
come-^ Officer has been authorised to 
extend the time for furnishing the return. 

Sub-clause (8) seeks to mable an assess 
see who has not famished the return with- 
in the tine allowed who hBvln^ fur^ 
nJshed the return discovers any omission 
or wrong statement therein io file a re¬ 
turn or a revised return, as the case may 
be, at any time before the oonopletlon o 4 
the as8essment~S.O.R. 


_L' 


%v. u (1) Where any hofel-receipfs tax Is payable ort 

the basis of ^y return required to be furnished under section 8 or section 13, 
afty tatog into account the amount of hotel-receipts tax, if any, already 
paid under any provision of this Act, the assessee shall be liable to pay 
such tax before furnishing the return and the return shall be accompanied 
by proof of payment of such tax, 

(2) After an assessment under section 10 or section 11 has been made, 
wy amount paid under sub-section (1) shall be deemed to have b^n paid 
towards such assessment, 

(3) If any assessee fails to pay tHe hotel-receipts fax or any part IhetWi 
Of in accordance with the provisions of sub-sec. (1) the Income-tax Officer 
may direct that a sum equ^ to two per cent, of such tax or part thereof, as 
the case may be, shall be recovered from him by way of penalty for eveiy 
month during which the default continues f 

Provided that before levying any sucK penalty, the asesssee shall be 
fidven a reasonable opportunity of being heard. 

OBJECTS AND REASONS ' 

Clause 0 provides for payment of hotel- ready paid under any other provirfon of 
receipts tax on self-assessment. this Bill, the assessee shall pay the hotd- 

Sub-clause (1) seelra to provide that rerefpts tax so pasmble before filing the 
where the hotel-receipts tax payable on return and enclose the proof of siVdi pay*’ 
the basis of the return ^ceeds the tax al- meat along with the return. 
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Sub-dause (2) provides that hotel-receipts penalty at the rate nf two per cent, per 
tax paid on self-assessment shall be deem- month of the tax payable on self-as- 
ed to have been paid towards the assess- sessment. If the default is in respect of 
ment a part of the tax payable on self-assess- 

Sub-clause (3) seeks to provide that if ment, the amount of penalty shall be two 
an assessee does not pay the hotel-receipts per cent, per month of that part in respect 
tax in accordance with the provisions of of which the default is committed,— S.O.R. 
sub-clause (1), he shall be liable to a 

10. Assessment.— (1) For the purpose of making an assessment under 
this Act, the Income-tax Officei may serve on any person who has furnish¬ 
ed a return under section 8 or upon whom a notice has been served under 
sub-section (2) of section 8 (whether a return has been furnished or not) a 
notice requiring him on a date tijerein to be specified, to produce or cause 
to be produced such arcoimts or documents or otlier evidence as the Income- 
tax Officer may require for the purposes of this Act and may from time to 
time, serve further notices requiring the production of such further accounts 
or documents or other evidence as he may require, 

(2) The Income-tax Officer, after considering such accounts, documents 
or other evidence, if any, as he has obtained under sub-section (1, and 
after taking into account any relevant material which he has gathered, shall, 
by an order in writing, assess the chargeable receipts and the amount of 
the hotel-receipts tax payable on the basis of such assessment, 

OBJECTS AND REASONS 

Clause 10 provides that the Income-tasc the assessment after considering the ac- 
Officer may call for accounts, documents or counts, documents or other evidence so ob- 
other evidence from the assessee fer the tained and any relevant material gathered 
purposes of his assessment, and shall make by him—S.O.R. 

11. Best judgment assessment.— If— 

(a) any person fails to make the return required by any notice given 
under sub-section (2) of section 8 and has not made a return or a re-s 
turn under sub-section (3) of that section, or 

(b) any person having made a return, fails to comply with all the terms 
of 1 notice issued under sub-section (1) of section 10, or 

(c) the Income-tax Officer is not satisfied about the correctness or the 
completeness of the accounts of the assessee, 

the Income-tax Officer, after taking into account all relevant material which 
he has gathered, shall make the assessment of the chargeable receipts to the 
best of his judgment and determine the sum payable by the assessee or re¬ 
fundable to the assessee on the basis of such assessment, 

OBJECTS AND REASONS 

Clause 11 relates to the best judgment ficer is not satisfied about the coiTectnes.s 
assessment. If any person fails to furnish or the completeness of the accounts of the 
ttie return in response to the notice given assessee, the Income-tax Officer, after tak- 

under clause 8 (2) or has not made a re- Ing into account alt the relevant materials 

tuin or a revised return under cl. 8 (3), or he has gathered, will make a best judg- 

havlng made the return fails to comply ment assessment of the chargeable receipts 

with all the terms of the notice issued and determine the amount of tax payable 
under clause 10 (1), or the Income-tax Of- or refundable to the assessee.—S.O.R. 


12. Reopenii^ of assessment at the instance of the assessee.— (1) 
Where an assessee assessed under section 11 makes an application to the In- 
C«me-tax Officer, within one month from the date of service of a notice of 
demand issued in consequence of the assessment, for the cancellation of the 
assessment on the ground-^ 

0) that he was prevented by sufficient cause from making the return rer 
quired under sub-section (2) of section 8, or 

that did not receive the notice Issued under sub-section (1) of sec- 
Wm 10, or 
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(iii) that he had not a reasonable opportunity to comply, or was prevent¬ 
ed by sufficient cause from complying, with the terms of the notice 
referred to in clause (ii), 

the Income-tax Officer shall, if satisfied about the existence of such ground, 
cancel the assessment and proceed to make a fresh assessment in accordance 
with the provisions of section 10 or section 11, 

(2) Every application made under sub-section (1) shall be disposed of 
within ninety days from the date of receipt thereof by the Income-tax Of¬ 
ficer : 

Provided that in computing the period of ninety days aforesaid, any 

delay in disposing of the application which is attributable to the a^essea 
shall be excluded, 

OBJECTS AND REASONS 


Clause 12 provides for reopening of the 
best judgment assessment at the instance of 
the assessee. 

Sub-clause (1) provides that where an as¬ 
sessee assessed under clause 11 makes an 
application to the Income-tax Officer with¬ 
in one month from the date of service of a 
notice of demand for the cancellation of 
the assessment on the ground that he was 
prevented by sufficient cause from making 
the return required under clause 8 (2) or 
that he did not receive the notice under 
clause 10 (1) or that he had not a reason¬ 
able opportunity to comply or was pre¬ 
vented by sufficient cause from complying 


with the notice under clause 10 (1), the In¬ 
come-tax Officer shall cancel the best 
judgment assessment if he is satisfied about 
the existence of such ground and proceed 
to make a fresh assessment under clause 10 
or clause 11. 

Sub-clause (2) provides that every appli¬ 
cation for reopening of best judgment as¬ 
sessment shall be disposed of within 9 
days from the date of receipt of the appli¬ 
cation by the Income-tax Officer. For this 
purpose, any delay in disposing of the ap¬ 
plication attributable to the assessee will 
be excluded.-B^.O.R. 


13. Receipts escaping assessment.^ If-^ 

(a) the Income-tax Officer has reason to believe that by reason of the 
omission or failure on the part of the assessee to make a return 
under section 8 for any assessment year or to disclose fully and truly 
all material facts necessary for his assessment for any assessment year, 
chargeable receipts for that year have escaped assessment or have 
been under-assessed or have been made the subject of excessive re? 
lief under this Act, or 

(b) notwithstanding that there has been no omission or failure as men¬ 
tioned in clause (a) on the part of the assessee, the Income-tax Offi¬ 
cer has, in consequence of information in his possession, reason to be¬ 
lieve that chargeable receipts assessable for any assessment year have 
escaped assessment or have been under-assessed or have been the 
subject of excessive relief under this Act, 


he may, in cases falling under clause (a) at any time, and in cases falling 
under clause (b), at any time within four years of the end of that assess¬ 
ment year, serve on the assessee a notice containing all or any of the re¬ 
quirements which may be included in a notice under section 8 and may 
proceed to assess or reassess the amoimt chargeable to hotel-receipts tax, 
and the provisions of this Act shall, so far as may be, apply, as if the not 
tice were a notice issued under that section. 


OBJECTS AND REASONS 


Clause 13 relates to the assessment or 
reassessment of chargeable receipts which 
have escaped assessment or have been 
under-assessed. This clause provides that 
m the case of an omission or failure on 
the part of the assessee to file a return or 


to disclose fully and truly all the materirf 
facts necessary for his asessment, suiM 
proceedtogs may be initiated at any 
and in other cases, within four years oi 
the end of the relevant assessment year. 

S.O.R. 
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14. Advance payment of hotel-receipts tax.— (1) Hotel-receipts tax 
shall be payable in advance during the financial year in respect of the 
chargeable receipts of the period which would be the previous year for the 
immediately following assessment year in accordance with the provisions of 
this section. 


(2) Hotel-receipts tax shall be payable in advance in two instalments on 
the following dates during the financial year, namely:— 

(i) the 15th day of September in respect of the chargeable receipts attri¬ 

butable to the first half of the previous year; and 

(ii) the 15th day of March in respect of the chargeable receipts attribut¬ 
able to the second half of the previous year; 

Provided that the hotel-receipts tax payable in advance during the 
financial year commencing on the 1st day of April, 1980 shall be payable in 
one sum on the 15th day of March, 1981, 

(3) Every assessee shall, in each financial year, on or before such of 
the dates on which an instalment of hotel-receipts tax is payable in advance, 
send to the Income-tax Officer, an estimate of the chargeable receipts attri¬ 
butable to the relevant part of the previous year and the hotel-receipts tax 
payable in advance on such chargeable receipts and shall pay such amount 
of hotel-receipts tax as accords with his estunate on or before the relevant 
date specified in sub-section (2): 


Provided that in respect of the hotel-receipts tax payable in advance 
during the financial year commencing on the 1st day of April, 1980, the as¬ 
sessee shall send to the Income-tax Officer an estimate of the chargeable 
receipts attributable to the period which would be the previous year for 
the assessment year commencing on the 1st day of April, 1981 and the 
hotel-receipts tax payable in advance on such chargeable receipts and shall 
pay such amount of hotel-receipts tax as accords with his estimate on or 

before the 15th day of March, 1981. 

(4) Every estimate under this section shall be sent in the prescribed 
form and verified in the prescribed manner. 

(5) If any assessee does not pay on or before the specified date any in¬ 
stalment of hotel-receipts tax payable in advance, he shall be deemed to be 
an assessee in default in respect of such instalment 


OBJECTS AND REASONS 


Clanse 14 provides for payment of hotel- 
receipts tax in advance. 

Sub-clause (1) seeks to provide that how- 
receipts tax payable in respect of the 
chargeable receipts of any previous year 
shall be paid during the financial year Im- 
tnediat^y preceding the relevant assessment 

year. 

Sub-clause (2) seeks to provide that the 
hotel-receipts tax shall be paid In advance 
In two instalments on the specified dat^ 
The specified dates are 15th September m 
respect of the chargeable receipts attribut- 
•Me to the first half of the previous year 
end IBth March in respect of the charg^ 
able receipts attributable to the second half 
Of the pr^ous year. 

Sub-dause (3) seeks to provide that ev^ 
liffrewet shall send to the Income-tax Of^ 
cer an estimate of the chargeable receipts 


sub-clause (2). The estimate Is to be sent 
to the Income-tax Officer on or before the 
date on which the relevant instalment of 
the hotel-receipts tax Is due. 

It has been further provided that In re¬ 
ap^ of the hotel-receipts tax payable in 
advance during the financial year 1980-81, 
the assessee shall send to the Income-tax 
Officer an estimate of the chargeable re¬ 
ceipts of the previous year relevant for the 
assessment year 1981-82 on or before 15tH 
March, 1981 and pay such hotel-receipts tax 
in one sum on or before 15th March, 1981. 

Sub-clause (4) provides that the esttmata 
of the chargeable receipts and the tax pay¬ 
able thereon In advance shall be made In 
the form and verified in the mann e r pre¬ 
scribed for these purposes. 

Sub-clause (5) seeks to provide that in 
cases of delay or default in making pay¬ 
ment of any instalment of hotel-reaelpli 
tax payable in advance, the assessee shall 
be deemed to be an assessee In delanlt in 


Attributable to the relevant part of the pre¬ 
vious year and the hotel-receipts tax pay- 
thereon and shall pay the tax so pay¬ 
able on or before the due dates specified In 


respect of such instalment.—S.O.R. 




"'A** in the eitatloiis stands for AIR 


;w*.' 
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15. Penalty for failure to furnish returns, comply with notices, conceal¬ 
ment of receipts, etc.— (1) If, in the course of any proceedings under tHia 
Act, the Income-tax Officer or the Commissioner (Appeals) is satisfied that 
any person— 

(a) has, without reasonable cause, failed to furnish the return of chargeable 

receipts which he was required to furnish under sub-section (1) of sec¬ 
tion 8 or by notice given under sub-section (2) of section 8 or section 13 
or has, without reasonable cause, failed to furnish it within the time 
allowed and manner required by sub-section (1) of section 8 or by such 
notice, as the case may be, or 

(b) has, without reasonable cause, failed to comply with the notice under 
sub-section (1) of section 10, or 

(c) has concealed the particulars of his chargeable receipts or furnished 
inaccurate particulars of such receipts, 

he may direct that such person shall pay by way of penalty,_ 

(i) in the cases referred to in clause (a), in addition to the hotel- 

receipts tax payable by him, a sum equal to two per cent, of the 
assessed tax for every month during which the default continued, 
but not exceeding in the aggregate fifty per cent, of the assessed 
tax. 

Explanation.— In this clause, "assessed tax” means hotel-receipts tax 
chargeable under the provisions of this Act, as reduced by the sum, if any, 
paid in advance under section 14; 

(ii) in the cases referred to in clause (b), in addition to the hotel- 
receipts tax payable by him, a sum which shall not be less than 
ten per cent, but which shall not exceed fifty per cent, of the 
amount of the hotel-receipts lax which would have been avoided if 
the return made by him had been accepted as correct; 

(iii) in the cases referred to in clause (c), in addition to the hotel- 
receipts tax payable by him, a sum which shall not be less than, 
but which shall not exceed twice, the amount of hotel-receipts 
tax which would have been avoid^ if the return made by him had 
been accepted as correct: 

Provided that in a case falling under clause (c), the Income-tax Officer 
«hall not impose any penalty without the previous approval of the Inspecting 
Assistant Commissioner. 


(2) On making an order imposing a penalty imder this section, the Com¬ 
missioner (Appeals) shall forthwith send a copy of the same to the Incc«ne- 
tax Officer, 

OBJECTS AND REASONS 


Clause 15 seeks to make a provision for 
the imposition of penalty on an assessee for 
his failure, without reasonable cause to fur¬ 
nish a return of chargeable receipts or to 
produce the accounts, documents or other 
evidence required by the Income-tax Offi¬ 
cer, and for any concealment of chargeable 


receipts or furnishing of Inaccurate parti¬ 
culars of such receipts. The penalty for 
concealment or furnishing of inaccurate 
particulars of chargeable receipts shall not 
be Imposed by the Income-tax Officer with¬ 
out the prior approval of the Inspectiug 
Assistant Commissioner.—S.O.R. 


16. Penalty for false estimate failure of, or to pay, hotel-receipts tax 
payable in advance.— If, in the course of any proceedings in connection with 
the assessment under section 10 or section 11, the Income-tax Officer is sati&s 


fied that any assessee— 


(a) has furnished under section 14, an estimate of the hotel-receipts tax 
payable in advance by him which he knew or had reason to believe to 
be untrue, or 

(b) has, without reasonable cause, failed to furnish an estimate of the 
hotel-receipts tax payable in advance by him in accordance witih the 
provisions of sectiwi 14, 
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he may direct that the assessee shall, in addltiwi to the hotel-receipts tax 
payable by him, pay by way oi penalty a sum— 

(i) which, in the case referred to in clause (a), shall not be less than ten 

per cent but shall not exceed one and a half times the amount by 
which the hotel-receipts tax paid in advance during the financial year 
immediately preceding the assessment year, falls short of eighty-five 
per cent, of the hotel-receipts tax chargeable under the provisions of 
this Act; 

(ii) which, in the case referred to in clause (b), shall not be less than ten 
per cent, but shall not exceed one and a half times of eighty-five per 
cent, of the hotel-receipts tax chargeable under the provisions of this 
Act. 

OBJECTS AND REASONS 

Clause 18 seeks to make a provision for in advance and for failure, without reason- 
the imposition of penalty for furnishing a able cause, to furnish such estimate.—S.O.R. 
falsa estimate of hotel-receipts payable 


17, Opportunity of being beard.— No order imposing penalty under sec¬ 
tion 15 or section !6 shall be made unless the assessee has been heard, or 
has been given a reasonable opportunity of being heard. 

OBJECTS AND REASONS 

Clause 17 provides that the assessee shall heard before any penalty under 
be given a reasonable opportunity of being or clause 10 is imposed upon him.—S.O.R. 


18. Appeals to the Commissioner (Appeals).— (1) Any person objecting 
to the amount of hotel-receipts tax for which he is assessed by the Income- 
tax Officer, or denying his liability to be assessed under this Act, or object¬ 
ing to an order under section 12 refusing to reopen an assessment made 
under section 11 or objecting to any penalty or fine imposed by the Income- 
tax Officer, or to the amount allowed by the Income-tax Officer by way of 
any relief under any provision of this Act, or to any refusal by the Income- 
tax Officer to grant relief or to an order of rectification having the effect of 
enhancing the assessment or reducing the refund, or to an order refusing to 
allow the claim made by the assessee for a rectification under section 20, 
may appeal to the Commissioner (Appeals). 

(2) BVery appeal shall be in the prescribed form and shall be verified in 
the prescribed manner. 

(3) An appeal shall be presented within thirty days of the following date, 
that is to say,— 

(a) where the appeal relates to assessment or penalty or fine, the date of 
service of the notiw of demand relating to the assessment or penalty 
OP fine, or 


(b) in any other case, the date on which the intimation of the order sought 
to be appealed against is served: 

Provided that the Commissioner (Appeals) may admit an appeal after the 
expiration of the said period if he is satisfied that the appellant had sufficient 
cause for not presenting it within that period. 

(4) The Commissioner (Appeals) shall hear and determine the appeal 
and, subject to the provisions of this Act, pass such orders as he thinks fit 
and such orders may include an order enhancing the assessment or penalty: 

Provided that an order enhancing the assessment or penalty shall not ba 
mi^e unless the person affected thereby has been given a reas<xiable opp<M^; 
li^ty of showing cause against such enhancement. 

(5) The procedure to be adopted in the hearing and determination of the 
shaU, with any necessary modification, be in accordance with the pror 
applicable in i^ation to income-tax. 

OBJECTS AND REASONS 

to appeals by the asses- any order passed by the Income-tax Ofil- 
ter (Appeals) against cer.—S.OR. 



s 
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19, Appeals to Appellate Tribnnal.—• (1) Any assessee aggrieved by an 
order passed by a Commissioner under section 22, or an order passed by a 
Commissioner (Appeals) under any provision of this Act, may appeal to tha 
Appellate Tribunal against such order. 

(2) The Commissioner may, if he objects to any order passed by the 
Commissioner (Appeals) under any provision of this Act, direct the Incomer 
tax Officer to appeal to the Appellate Tribunal against the order. 

(3) Every appeal under sub-section (1) or sub-section (2) shall be filed 
wothin sixty days of the date on which the order sought to be appealed 
against is communicated to the assessee or to the Commissioner, as the case 
may be. 

(4) The Income-tax Officer or the assessee, as the case may be, on reeelpl 
of a notice that an appeal against the order of the Commissioner (Appeals) 
has been preferred under sub-section (1) or sub-section (2) by the other party 
may, notwithstandmg that he may not have appealed against such order or 
any part thereof, within thirty days of the receipt of the notice, file a memo¬ 
randum of cross-objections, verified in the prescribed manner, against any 
part of the order of the Commissioner (Appeals), and such memorandum 
shall be disposed of by the Appellate Tribunal as if it were an appeal pre¬ 
sented within the time specified in sub-section (3), 

(5) The Appellate Tribnnal may admit an appeal or permit the filing of 
a memorandum of cross-objections after the expiry of the relevant period 
referred to in sub-section (3) or sub-section (4), if it is satisfied that there 
was sufficient cause for not presenting it within that period. 

(6) An appeal to the Appellate Tribunal shall be in the prescribed form 
and shall be verified in the prescribed manner and shall, except in the case 
of an appeal referred to in sub-section (2) or a memorandum of cross-ob- 
lections referred to in sub-section (4), be accompanied by a fee of Htwo hun¬ 
dred rupees.) 

(7) Subject to the provisions of this Act, In hearing and maldng an order 
on any appeal under this section, the Appellate Tribunal shall exercise the 
same powers and follow the same procedure as it exercises and follows in 
hearing and making an order on any appeal under the Income-tax Act. 

(a] Substituted for the words “one hundred and twenty-five rupees" by Finance 
Act 1981 (16 of 1981), S. 45 (1-6-1981). 

OBJICTS AND REASONS 

Clause 19 relates to appeals to the Appel- posing of such appeals, the shall 

late Tribunal by assessees and to appeals exercise the same powers and micm vm 
by the Income-tax Officer (under the direc- same procedure as It exercises and toUo^ 
tion of the Commissioner of Income-tax) in disposing of any appeals under the in- 
against any order made by the Commissioner come-tax Act. S.O.R. 

(Appeals). It has bean provided that In dis- 


20. Rectiflcatiott of mistakes.— (1) With a view to rectifying any mis¬ 
take apparent from the record, the Income-tax Officer, the Com^ssioner 
(Appeals), the Ccwnmissioner and the Appellate Tribunal may of his or it* 
own mofiOT or on an application by the assessee in this behalf, or where tha 
authority concerned is the Commissioner (Appeals) by the In^me-t« Offi¬ 
cer also, amend any order passed by him or it in any proceeding aaider «ua 
Art TinfViin four vMrs of the date on which such order was passed. 


(2) An amendment which has the effect of enhancing the asseasment or 
reducing a refund or otherwise increasing the liability of the ass«see sh^ 
not be made under this section unless the authority concerned has givea 
notice to the assessee of its intention so to do and has allowed the assessee a 
reasonable opportunity of being heard. 

(3) Where an amendment is made under this section, the order shall b® 
passed in writing by the authority cimcemed. 
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(4) Subject to the other provisions of this Act, where any suA 
ment has the effect of reducing the assessment, the Income-tax Officer shaU 
make any refund which may be due to such assessee. 


(5) Where any such amendment has the effect of enhanang the assess¬ 
ment or reducing the refund already made, the Income-tax Officer ^all serve 
on the assessee a notice of demand in the prescnbed form specifymg the 


OBJECTS AND REASONS 


sum payable. 

Claiiaa 20 provides for the rectification of 
mistakes apparent from the record in any 
proceedings by the Income-tax Officer, the 
Commissioner (Appeals), the Commissioner 
and the Appellate Tribxmal suo motu or at 
the instance of the assessee, or where the 


authority concerned Is the Commissioner 
(Appeals), at the instance of the Income-tax 
Officer also, within four years of the date 
on which the order sought to be rectified 
has been passed.—S.O.R. 


21. Hotel-receipts tax deductible in computing total income under In¬ 
come-tax Act— Notwithstanding anything contained in the Income-tax Act, 
in computing the income chargeable to income-tax under the head Profits 
and gains of business or profession” in the case of an assessee carrymg on 
the business of a hotel to which this Act applies, the hotel-receipts tax pay¬ 
able by the assessee for any assessment year shall be deductible from the 
profits and gains of the business of the hotel assessable for that assessment 


year. 


OBJECTS AND REASONS 


Clau« 21 to provide that In com- S 

and gains of business or profession” for any the hotel—5.O.B. 


22. Revision of order prejudicial to revenue.— (1) The Comrmssioner 
may call for and examine the record of any Preceding under this Act and 
if he considers that any order passed therein by the Income-tax Officer is 

LoLo^ t sofar as^t is prejudicial to the interests <>V’’:dTC“maf 
may after giving the assessee an opportumty of bemg heard and after ma 
togV causffig to be made such enquiry as he deems necessary, pass such 
order thereon as the circumstances of the case justify, including m order en 
hsmdng or r^odifying the assessment, or cancelling the assessment and dmect- 

ing a fresh assessment. 

(2) No order shall be made under sub-section (11— 

fa) to revise an order of reassessment made under section 13, or 
S aftrihe of two years from the date of the order sought to be 

revised. 

(3) Notwithstanding anything contained in ^'* 0 ^ 3^ 

revision under this section may be passed at any time m the 

order which has been passed in consequence of, or ® 

tag or direction contained in an order of the Appellate Tribunal, the High 

Court or the Supreme Court. x. s nf 

Explanation.^ In computing the period of limitation for the 
fub-seXn (2), any period during which any Proceeding «oder this section 
ii stayed by an order or injunction of any court shall be excluded. 

OBJECTS AND REASONS 


rSTJ rsff’.S'.sr'srEifS 

an order of reassessment passed by the In- at.ujf. , 

oexM-taz Officer which is prejudicial to re- 



- 


l 



23 Bevlaion of orden by Commissioner.— The Commissioner may, either 
^ his ‘own motion or on an appUcation by the assess^ for revision, M lor 
ttie record of any proceeding under this Act which has been taken by an 
iDGome-tax Officer subordinate to him and may make such enquiry or causa 
il^^^nquiry to be made and, subject to the provislcms of this Act, may pass 
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such order thereon, not being an order prejudicial to the assessee, as h« 
thinks fit. 

(2) The Commissioner shall not of his own motion revise any order tinder 
this section if the order has been made more than one year previously, 

(3) In the case of an application for revision under this section by the 
assessee, the application shall be made within one year from the date <» 
which the order in question was communicated to him or the date on which 
he otherwise came to know of it, whichever is earlier: 

Provided that the Commissioner may, if he is satisfied that the assessed 
was prevented by sufficient cause from making the application within that 
period, admit an application made after the expiry of that period. 

(4) The Commissioner shall not revise any order under this section in the 
following cases;— 

(a) where an appeal against the order lies to the Commissioner (Appeals]! 
but has not been made and the time within which such appeal may be 
made has not expired, or the assessee has not waived his right of ap-s 
peal; or 

(b) where the order has been made the subject of an appeal to the Com-j 
missioner (Appeals), 

(5) Every application by an assessee for revision under this section shall 
be accompanied by a fee of twenty-five rupees. 

Explanation.— An order by the Commissioner declining to interfere shall, 
f<^r the purposes of this section, be deemed not to be an order prejudicial to 
the assessee, 

OBJECTS AND REASONS 

risnse 23 empowers the Commissioner of application by the assessee of any order 
Income-tax to give relief to the assessee on passed by the Income-tax Officer.—S.O.R. 
revision either of his own motion or on an 

24. Application of provisions of Income-tax Act.— The provisions of 
the following sections and Schedules of the Income-tax Act and the Income- 
tax (Certificate Proceedings) Rules, 1962, as in force from time to time, shall 
apply with necessary modifications as if the said provisions and the rules re¬ 
ferred to hotel-receipts tax instead of to income tax:— 

2 (43B1 and (44), 41 (4), 118, 125, 125A, 128 to 136 (both inclusive), 138'. 

140. 144A. 156, 159 to 163 (both inclusive), 166, 167, 170, 171, 173 to 179 (both 
inclusive), 187, 188, 189, 219 to 227 (both inclusive), 228A, 229, 231, 232, 237 
to 242 (both inclusive), 244, 245, 254 to 262 (both inclusive), 265, 266, 268, 269, 
278B. 278C, 278D. 281, 281B, 282, 283, 284, 287, 288, 288A, 288B, 289 to 293 
(both inclusive), the Second Schedule and the Third Schedule: 

Provided that references in the said provisions and the rules to the "asses-, 
see" shall be construed as references to an assessee as defined in this Acti 

OBJECTS AND REASONS 

Clause 24 seeks to make applicable to the lection and recovery of tax, referenee to 
proceedings in relation to hotel-receipts tax, High Court, appeal to Supreme Court, eto 
certain provisions of the Income-tax Act, It also seeks to apply the provisions of toe 
pertaining to various matters for which no Income-tax (Certificate Proceedings) Rules, 
separate provisions have been made in the 1962 to the proceedings of recovery of ar- 
Bill, e.g., control of income-tax authorities, rears of hotel-receipts tax.— S.O.R. 
issue and service of notice of demand, col- 

25. Income-tax papers to be available for the purposes of this Act— 

(1) Notwithstanding anything contained in the Income-tax Act, all information 
contained in any statement or return made or furnished under the provisions 
of that Act or obtained or collected for the purposes of that Act may be 
used for the purposes of this Act 

(2) All information contained in any statement or return made or fo» 
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nished under the provisicms of this Act or obtained or collected for the pur-, 
poses of this Act may be used for the purposes of the Income-tax Act 

OBJECTS AND REASONS 

Clause 25 provides that all information used for the purposes of proceedings relat- 
Mntained In any statement or return made ing to hotel-receipts tax and vice versa.— 
by the assessee or furnished in any pro- S.O.R. 
ceeding under the Income-tax Act, may be 

26. Wilful attempt to evade tax, etc.— (1) If a person wilfully attempts 
in any manner whatsoever to evade any tax, penalty or interest chargeable 
or imposable under this Act, he shall, without prejudice to any penalty that 
may be imposable on him imder any other provision of this Act, be punish¬ 
able,— 

(i) in a case where the amount sought to be evaded exceeds one hundred 

thousand rupees, with rigorous imprisonment for a term which shall 
not be less than six months but which may extend to seven years and 
with fine; 

(ii) in any other case, with rigorous imprisonment for a term which shall 
not be less than three months but which may extend to three years and 
with fine. 

(2) If a person wilfully attempts in any manner whatsoever to evade the 
payment of any tax, penalty or interest under this Act, he shall, without 
prejudice to any penalty that may be imposable on him under any other pro¬ 
vision of this Act, be punishable with rigorous imprisonment for a term which 
shall not be less than three months but which may extend to three years and 
shall, in the discretion of the Court, also be liable to fine. 

Explanation.— For the purposes of this section, a wilful attempt to evade 
any tax, penalty or interest chargeable or imposable imder this Act or the 
payment thereof shall include a case where any person— 

(i) has in his possession or control any books of account or other docu¬ 

ments (being books of account or other documents relevant to any 
proceeding under this Act) containing a false entry or statement, or 

(ii) makes or causes to be made any false entry or statement in such books 
of account or other documents; or 

(iii) wilfully omits or causes to be omitted any relevant entry or statement 
in such books of account or other documents; or 

(iv) causes any other circumstance to exist which will have the effect of 
enabling such person to evade any tax, penalty or interest chargeable 
or imposable under this Act or the payment thereof. 

OBJECTS AND REASONS 

(Iv) who causes any other circumstance 
to exist which will have the effect of 
enabling him to evade any tax or pay¬ 
ment thereof, shall be guilty of of¬ 
fence under this provision. 

Where the amount sought to be evaded 
through the wilful attempt exceeds- rupees 
one lakh, the punishment will be rigorous 
Imprisonment for a minimum term of six 
months and a maximum terra of seven years 
and fine. In any other case, the punishment 
will be rigorous imprisonment for a mini¬ 
mum term of three months and a maximum 
term of three years and fine. Punishment 
for wilful attempt to evade the payment of 
t^ penalty or interest shall be rigorous 
Imprisonment for a minimum term of three 
mon^ and a maximum term <4 three 
years and fine.—S.O.R. . 


Clanse 26 seeks to make a wilful attempt 
» evade any tax, penalty or Interest 
chargeable or imposable under the leglsla- 
fion to evade the pa 3 raent of any such 
[jx, penalty or Interest punishable imder 
®e law. Any person— 


(1) who has in his possession or control 
, any broks of account or other docu- 
’ ments (being books of account or other 
documents) relevant to any proceeding 
under the le^slation containing a false 
entry or statement, or 
mrwbo makes or causes to be made any 
false' entry In such books of account 
or other documents, or 

who wilfully omits or causes to be 
Bd any entry or statement in 
books ot account or other docu- 







896 [Ss 27-29] [The] Hotel-Receipts Tax Act, 1980 

27, Failure to furnish returns of chargeable receipts.— If a person wil¬ 
fully fails to furnish in due time the return of chargeable receipts which he 
is required to furnish under sub-section (1) of section 8 or by notice given 
under sub-section (2) of section 8 or section 13, he shall be punishable, 

(i) in a case where the amount of tax, which would have been evaded if 

the failure had not been discovered, exceeds one hundred thousand 
rupees, with rigorous imprisonment for a term which shall not be less 
than six months but which may extend to seven years and with fine; 

(ii) in any other case, with imprisonment for a term which shall not be less 
than three months but which may extend to three years and with fine; 

Provided that a person shall not be proceeded against under this section 
for failure to furnish in due time the return of chargeable receipts under 
sub-section (1) of section 8, if— 

(a) the return is furnished by him before the expiry of the assessment 
year; or 

(b) the tax payable by him on the chargeable receipts determined on 
assessment as reduced by the tax paid in advance under section 14, if 
any, does not exceed three thousand rupees. 


OBJECTS AND REASONS 


Ciaaso 27 seeks to provide the punishment 
for wilful failure to furnish returns of 
chargeable receipts under sub-clause (1) of 
clause 8 or in response to notices under 
sub-clause (2) of that clause or clause 13. 
The punishment under this clause will de¬ 
pend On the amount of tax which would 
have been evaded if the failure had not 
been discovered. Where the amount of such 
tax exceeds rupees one lakh, the punishment 
shall be rigorous imprisonment for a mini¬ 


mum term of dx months and a maximum 
term of seven years and fine and, In any 
other case, rigorous imprisonment for a 
minimum term of three months and a maxi¬ 
mum term of three years and fine. These 
provisions will not ai^ly if the return is 
furnished before the end of the relevant 
assessment year or if the tax payable on the 
chargeable receipts determined on assess¬ 
ment as reduced by advance tax paid, if 
any, does not exceed Rs. S.OOO.—S.O.R. 


28. Failure to produce accounts and documents.— If a person wilfully 

fails to produce, or cause to be produced, on or before'the date specified in 

any notice served on him under sub-section (1) of section 10, such accounts 

and documents as are referred to in the notice, he shall be punishable with 

rigorous imprisonment for a term which may extend to one year, or with fine 

equal to a sum calculated at a rate which shall not be less than four rupees 

or more thaui ten rupees for every day during which the default continues, 
or with both. 


OBJECTS AND REASONS 


Clause 28 seeks to provide that in case of 
failure of an assessee to produce books of 
account, documents, etc., that may be called 
for by the Income-tax Officer by a notice 


issued under clause 10 (I), the assessee shall 
be liable to punishment with rigorous Im¬ 
prisonment for a term which may ext^d to 
one year or with fine or with both.—S.O.R. 


29. False statement in verification, etc.—- If a person inakes a statement 
in any verification under this Act or imder any rule made thereunder, or 
delivers an account or statement which is false, and which he either knows 
or believes to be false, or does not believe to be true, he shall be punish¬ 
able,— 


(i) in a case where the amotmt of tax, which would have been evad^ if 

the statement or account had been accepted as true, exceeds one 
dred thousand rupees, with rigorous imprisonment for a term which 
shall not be less than six months but which may extend to seven years 
and with fine; .. ^ 

(ii) in any other case, with rigorous imprisonment for a which ® ® 
not be less than three months but which may extend to three years 
with fine. 

OBJECTS AND REASONS 

Clsnre 2# seeks to provide the punish- ment Where the moimt of 
merit for a false verification in a statement would have oa true ex- 

or for delivery of a false account or state- or account had been accepted 
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ceeds rupees one lakh, the jDunishment shall 
be rlgoroiw imprisonment for a minimum 
term of six months and a maximum term 
of seven years and fine. In any other case, 
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the punishment shall be rigorous imprison¬ 
ment for a minimum term of three months 
and maximum term of three years and 
fine.—S.O.R. 


30. Abetment of fabe return, etc.— If a person abets or induces in any 
manner another person to make and deliver an account or a statement or 
declaration relating to any chargeable receipts which is false and which he 
either knows to be false or does not believe to be true or to commit an of¬ 
fence under sub-section (1) of section 26. he shall be punishable,— 

% 

(i) in a case where the amount of tax. penalty or interest which would have 
been evaded, if the declaration, account or statement had been accepted 
as true, or which is wilfully attempted to be e^'aded, exceeds one 
hundred thousand rupees, with rigorous imprisonment for a term which 
shall not be less than six months but which may extend to seven years 
and with fine; 


(ii) in any other case, with rigorous imprisonment for a term which shall 
not be less than three months but which may extend to three years 
and with fine. 


OBJECTS AND REASONS 


Clause 30 seeks to provide for the nunish- 
ment for abetment of making and delivery 
of a false account, statement or declaration 
relating to the chargeable receipts as also 
the abetment of wilful attempt to evade tax. 
Under this provision, the abetment of the 
aforesaid offences in cases where the amount 
of tax. penalty or Interest which would 
have been evaded if the account, statement 
or declaration had been accepted a.s true, or 


which is wilfully attempted to be evaded 
exceeds rupees one lakh, the punishment 
shall be rigorous imprisonment for a mini¬ 
mum period of six months and a maximum 
period of seven years and fine. In any other 
case, the punishment shall be rigorous ’m- 
prisonment for a minimum term of three 
months and a maximum term of three 
years and fine.—S.O.R. 


31. Punishment for second and subsequent offences.— If any person con¬ 
victed of an offence under sub-section (1) of section 26 or section 27 or sec¬ 
tion 29 or section 30 is again convicted for an offence under any of +he afore¬ 
said provisions, he shall be punishable for the second and for every subse¬ 
quent offence with rigorous imprisonment for a term which shall not be less 
than six months but which may extend to seven years and with fine. 

OBJECTS AND REASONS 


Clause 31 seeks to provide that where a 
person who has been convicted of an of¬ 
fence under clause 26 or clause 27 or 
clause 29 or clause 30 is again convicted of 
an offence under any of these provisions 


he shall be punishable for the second and 
every subsequent offence with rigorous Im¬ 
prisonment for a minimiam term of six 
months and a maximum term of seven 
years and fine.—S.O.R. 


32. Certain offences to be non-cognizable.— Notwithstanding anything 
contained in the Code of Criminal Procedure, 1973, an offence punishable 
under section 26 or section 27 or section 29 or section 30 shall be deemed 
to be non-cognizable within the meaning of that Code. 


OBJECTS AND REASONS 


Clause 32 seeks to provide that notwith¬ 
standing anything contained In the provi¬ 
sions of the Code of Criminal Procedure, 
1973, the following offences shall be deem¬ 
ed to be non-cognizable within the mean¬ 
ing of that Code: 

, 33. Institution of proceedings and 

son shall not be proceeded against for 

ft ^ *'A” in the citations 

1 : tVeff. 20] 4 A. M. 57 (1) (4 pp.) 


(I) wilful attempt to evade tax, etc. 

(clause 26); 

(II) failure to furnish returns of charge¬ 
able receipts (clause 27); 

(iii) false statement In verification (cl. 29)f 

(iv) abetment of false return, etc. (cl. 30). 
—S.O.R. 

composition of offences.— (1) A per- 
any offence under section 26 or sec- 


standg for AIR 
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tion 27 or section 28 or section 29 or section 30 for any offence under the 
Indian Penal Code relating to any matter connected with or arising out of 
this Act, except at the instance of the Commissioner. 

(2) The Commissioner may, either before or after the institution of pro¬ 
ceedings, compound any offence punishable under section 26 or section 27 
or section 28 or section 29 or section 30. 


OBJECTS AND REASONS 


Clause 33 seeks to provide that no person 
shall be proceeded agalnrt for any offence 
under clause 26, clause 27, clause 28 
clause 29 or clause 30 or for any of¬ 
fence under the Indian Penal Code relating 
to any matters connected with or arising 
out of this legislation, except at the in¬ 


stance of the Commissioner, However, the 
Commissioner has been empowered to com¬ 
pound any offence punishable under any 
of the clauses referr^ to above, either be¬ 
fore or after the institution of proceed¬ 
ings.—S.O.R. 


34. Power to make rules®’.— (1) The Board may, subject to the control 
of the Central Government, by notification in the Official Gazette, make 
rules for carrying out the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the fore¬ 
going power, such rules may provide for all or any of the following mat¬ 
ters, namely:— 

(a) the manner in which the room charges may be determined under sub¬ 
section (2) of section 3 in cases where composite charges are payable 
in respect of residential accommodation and food; 

(b) the cases and the circumstances in which payments made in Indian cur¬ 
rency by conversion of foreign exchange into Indian currency shall be 
be deemed to have been made in foreign exchange for the purpose of 
sub-section (1) of section 5; 

(c) the form in which returns under section 8 may be furnished, the man¬ 
ner in which they may be verified and the other particulars which a 
form may contain; 

(d) the form in which an estimate under section 14 may be sent and the 
manner in which it may be verified; 

(e) the form in which appeals under section 18 or section 19 may be fll^ 
and the manner in which they may be verified; 

(f) the form in which a memorandum of cross-objections under sub-s. (4) 
of section 19 may be verified; 

(g) the procedure to be followed on applications for rectification of mis¬ 
takes under section 20; 

(h) the form in which a notice of demand may be served on the assesses 
under sub-section (5) of section 20; 

(i) any other matter which by this Act is to be or may be prescri . 

(3) The power to make rules conferred by this section shall on ^e first 

occasion of the exercise thereof include the power to . 

feet to the rules or any of them from a date not earlier than the date oi 


commencement of this Act. 

(4) The Central Government shall cause every rule 

section to be laid, as soon as may be, after it is 1 * WA may 

Parliament while it is in session for a total period of tlprty ^ . J 

be comprised in one session or in two or more ® * q- the “ 

before the expiry of the session immediately modification 

successive sessions aforesaid, both Houses the rule 

in the rule or both Houses agree that the 'no « 

shall thereafter have effect only in such modified fo annulment — 

as the case may be; so however, that any such nreviously done 

shall be without prejudice to the validity of anything previously 

under that rule. 
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la] For Hotel-Receipts Tax Rules, 1981—See Gaz, of India, 31-1-1981, Pt II, Sec¬ 
tion 3 (ii), Ext., p. 192. ’ 


OBJECTS AND REASONS 


empower the Central 
Board of Direct Taxes to make rules for 
carrying out the purposes of this enact¬ 


ment and in this behalf, inter alia, to pre¬ 
scribe various forms such as the form of 
return of chargeable receipts—S.O.R 


Where the Central Government is of the 
opinion that it is necessary or expedient so to do either in the public interest 
or having regard to the peculiar circumstances of the case, it may. by noti¬ 
fication m the Official Gazette and subject to such conditions, if any, as 
may be specified in the notification, exempt any hotel or any class of hotels 
from the levy of hotel-receipts tax. 


OBJECTS AND REASONS 


Clause 35 seeks to empower the Central 
Government to exempt any hotel or any 


class of hotels from the levy of the hotel- 
receipts tax.—S.O.R. 


* difficulties.— If any difficulty arises in giving ef¬ 

fect to the provisions of this Act, the Central Government may, by order, 
not inconsistent with the provisions of this Act, remove the difficulty: 

Provided that no such order shall be made after the expiry of a period 
of two years from the commencement of this Act. 


OBJECTS AND REASONS 

Clause 36 seeks to empower the Central the Central Government for a period of 
wwernment to remove any difficulty arls- two years from the commencement of the 
giving effect to the provisions of enactment.—S.O.R. 
this Bill. This power shall be available to 


37. Consequential amendments.— (1) In section 2 of the Central Boards 
of Revenue Act, 1963, in sub-clause (1) of clause (c),— 

(a) in item (vii), the word ’’and” occurring at the end shall be wnitted; and 

(b) after item (vii) as so amended, the following item shall be inserted, 
namely:— 

"(viii) the Hotel-Receipts Tax Act, 1980; and”. 

(2) In the Economic Offences (Inapplicability of Limitation) Act 1974, in 
the Schedule, after entry 2A relating to the Interest-tax Act, 1974, the fol¬ 
lowing entry shall be inserted, namely:— 

''2B. The Hotel-Receipts Tax Act, 1980.” 


OBJECTS AND REASONS 


Clause 37 seeks to amend the Central 
Boards of Revenue Act, 1963 to include 
the new tax in the list of direct taxes enu¬ 
merated in sub-clause (1) of clause (c) of 
section 2. 


The clause also seeks to amend the Eco¬ 
nomic Offences (Inapplicability of Limita¬ 
tion) Act. 1974 to make the provisions of 
the Code of Criminal Procedure. 1973 as 
to limitation inapplicable to offences pro¬ 
vided for in the Bill.—S.O.R. 


iQba) 
No 
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CONSTITUTION OF INDIA 

A. I. R. 1172 Ker. 27 (35) (Pr. 24) — Krishna Iyer J.— "Chitaley on tha 
Constitution of India has made a critical reference to this aspect of the deci¬ 
sion (A. I. R. 1952 Bom. 84) excluding personal law from Art. 13 (1)” (Con¬ 
stitution of India 2nd Edn. Vol. 1 P. 702). 

A.I.R. 1961 Manipur 1 (4) (Pr. 11) [V 48 C 1] — Tirumalpad J. C.— 

^What is prohibited (in Art. 23 (1)) is begar and other similar forms of forced 
labour. The A.I.R. Commentaries on the Constitution of India at p. 635 define 
tegar as a system under which persons are pressed to carry burdens for in¬ 
dividuals or public or to perform other forms of menial service under com¬ 
pulsion” 

A.I.B. 1956 All 341 (345) (Pr. 33) [V 43 C 126] (DB) — Desai J.— 
"Shri Jagdish Sahai could not cite any authority in support of his contention 
that the right given to the Court to draw an adverse inference is equal to 
compelling the accused to be a witness against himself. We notice that 
Chitaley in his Commentary on Constitution, Vol. I, pp. 497-498, does not see 
any conflict between the provisions of Art. 20 (3) and those of S. 342, Cr.P.C,” 

A.I.R. 1956 J. & K. 1 (10) (Pr. 34) [V 43 C 1] (F. B.) — Kilam J.— 
'^he learned author Chitaley in his luminous commentary on the Constitution 
Has after discussing almost the whole case law on the subject, enunciated 
some principles which I might give more or less in his own language. Ac¬ 
cording to the learned author.” (Points from Note 8 (g) under Art. 21, 

p. 533 quoted.) 

CIVIL PROCEDURE CODE, 1908. 

A.I.R. 1953 S. C, 23 (27) [V 40 C 7] — [Touching the revisional jurisdic¬ 
tion of the High Court set out in S. 115, Civil P. C.] — Mahajan j.— "A 
large number of cases have been collected in Edn. 4 of Chitaley & Rao’s 
Code of Civil Procedure (Vol. I) which only serve to show that the High 
Courts have not always appreciated the limits of the jurisdiction conferred 
by this section.” 

AIR 1980 A. P. 283 (287) (DB) (Pr. 4) — Madhava Reddy J.— *'As stated 
in the commentary on the Civil P. C. by Chitaley the general trend of 
opinion of the other High Courts (except Allahabad and Patna) is that O. 40, 
is not applicable to mortgage suits and a receiver can be appointed even if 
the mortgage is simple mortgage”. 

AIR 1980 Raj. 202 (206) (Pr. 13) — M. C. Jain J.— "Chitaley in his com¬ 
mentary on the Code of Civil Procedure, 9th Edition, Vol. 2 at page 520 has 
enumerated the following interlocutory orders, in which the High Courts 
have interfered under S. 115.” 


AIR 1979 A. P. 273 (274) (Pr. 3) — Narasinga Rao J.— "The Rule (O. 21, 
R. 35) contemplates only a symbolical possession. It does not contemplate 
the delivery of physical possession. It is useful to refer in this context to 
AIR Commentary by Chitaley to the said order The relevant passage in 
Note 6 reads as follows.” (8th Edition Vol. 3 P, 283.) 

1978 Jab. L. J. 769 (775) (Pr. 11) — Mishra J.— "The view of Allahabad 
High Court on the noint (effect of order by lower Court pending revision) is 
condensed in the AIR Commentaries CPC, 9th Edition, Vol. II at page 576 
under (Note) 16B as under.” 




1977 K.L.T. 117 (119) (DB) (Para. 3) — Gopalan Nambiyar, Acfg. C.J.— 
On the question whether application under O. 33, R. 3 is to be presented 
personally to the presiding officer of Court it was observed, "we are unable 
discern any convincing reason in insisting on such requirement. In 
litaley's Code of Civil Procedure, 8th Edition, Vol. 3, Page 1156 it is stated 
le object of the rule (O. 33, R. 3) is to enable the Court to examine the 
, apparently with a view to satisfy itself prima facie that the ^ ap- 
ia a real pauper/** . . 
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A.I. R. COMMENTARIES JUDICIALLY APPRECIATED 


A. I. R. 1575 Delhi 46 (48) (Pr. 5) (FB) — V. S. Desbpande J.—"A learn¬ 
ed Commentator has, therefore, opined that Order VI, Rule 17 is also in two 
parts, namely (a) .and (b) . The suggestion is that (a) is discre¬ 

tionary while (b) is mandatory (A. I. R, Commentaries on the Code of Civil 
Procedure, 8th Edn., Vol. II Page 800),” 

A. L R. 1975 Goa, Daman and Diu 24 (25) (Pr, 5) — K. N. Shukla, Add!. 
J. C.— "Executing Court has no jurisdiction to go behind the decree and 
spell out something which may amount to negation of the decree (See A.I.R, 
Commentaries 7th Edn.. S. 38, N. 8, the Code of Civil Procedure by Chitaley 
and Appu Rao).” 

A. I. R. 1970 Manipur 34 (36) (Pr. 6) [V 57 C 10] — R. S. Bindra J. C.— 
”At page 1569 of A. I. R. Commentaries on the Code of Civil Procedure, 7th' 
Edition, it is stated that. These observations of the learned commenta¬ 

tors are founded on a large number of authorities mentioned in the foot¬ 
note, and, if I may say so with respect, are quite helpful in understanding 
the true scope of cl. (c) of section 115”. 

A. 1. R. 1968 J. & K. 13 (14) (Pr. 7) [V 55 C 4] — J. N. Bhat J.— "The 
principle as laid dovni in certain authorities as summarized in the Commen¬ 
tary on Chitaley’s Civil P. C. (7th Edn., Vol. 2, Page 1327) is that the Court 
has to see whether the suit cannot be determined in the absence of the person 
who applies to be made party or whether his interests will not be prejudic¬ 
ed by not heina joined as a party.” 

A. I. R. 1965 All. 527 (531) (Pr. 28) [V 52 C 148] — Oak J.— "Mr. Bri] 
La] Gupta pointed out that the Court dealing with the matter in April 1947 
wa.s a Munsif. The present suit was tried by a Civil Judge. The valuation 
of the suit was Rs. 35,000. The Munsif had no jurisdiction to try the pre¬ 
sent suit. Under S. IT. C. P. C., the Court trying the former suit should 
have been competent to try the subsequent suit itself. (See Chitaley’s Com¬ 
mentary on the Code of Civil Procedure Volume I, Page 415), (Now see 1963 
f7th Edn.l pp. 370-380).” 

A.I.R. 1965 Punj 494 (496) [V 52 C 157 Pr. 7] —Shamsher Bahadur J.— 
’The words 'for any other substantial cause’ fin O. 41, R. 27 (b)) must be 
read with the word 'requires’ in the beginning of the sentence and need not 
be construed in the narrow sense suggested by the doctrine of ejusdem 

generis.Reference may be made to Chitaley’s Commentary on the 

Code of Civil Procedure, Vol. IV, at page 4319.” 

COURT-FEES ACT. 1870 & SUITS VALUATION ACT, 1887. 

A.I.R. 1965 Punj 1 (11) (Pr 25) [V 52 C 1] (FB) — P. C. Pandit J.— 
"With regard to this definition (of 'consequential relief) Chitaley in his Com¬ 
mentaries on the 'Court-fees Act and the Suits Valuation Act (Second Edi¬ 
tion). on page 135 ha.s observed thus—”, 

CRIMINAL PROCEDURE CODE, 1898. 

1973 Rajdhani L. R. 684 (687) (Pr. 6) — R. N. Aggarwal, J.— ''Chitaley 
In Vol. 3 of Commentary on the Code of Criminal Procedure 6th' (1966) Edi¬ 
tion at p. 3563 has observed that latter part of the proposition in Purushottam 
Das Banarasi Das (A. I. R. 1952 All. 470) is too sweeping inasmuch as in some 
cases for example, where property is stolen, even an innocent transferee of 
the property will not be entitled to possession of it as against the real 
owner. I am inclined to acree in the observations of the commentator.” 

A. T. R. 1969 Manipur 56 (57) (Pr. 5) fV 56 C 19] — C. Jagannadha- 
charyulu, J. C.— "There is divergence of opinion as to whether a joint com¬ 
plaint can be filed by two or more persons. Vide Note 19 at page 1372 of 
A. I. R. Commentaries on the Criminal Procedure Code — Vol. I, 1965 Edi¬ 
tion.” 

A. 1. R. 1969 Orissa 56 (57) (Pr. 5) fV 56 C 23] — S. Ach'arya J.— "Their 
T.ord'hirs of the Madras High Court in their derision reported in A.I.R. 195? 
Mad. 214 in quoting a pa.‘?saffe from Chitaley and Annaji Rao’s Criminal Pro¬ 
cedure Code, observed as follows: 'But a CrimmaT Court, as well pointed in 








KtM. COMMENTARIES JUDICIALLY APPRECIATE!: 


the exhaustive analysis in Chitaley and Annaji Rao’s Criminal Procedure 
Code Vol. in, 4th (1950) Edn, at page 2862, is not expected, under the pro¬ 
visions of S. 517 to 'try’ civil cases.* This view has been reiterated in 

a decision of this Court in (1967) 33 Cut LT 868.” 

1967 Current L. J. 717 (719) — Shamsher Bahadur J.— "Prior to the en¬ 
actment of this amendment (S. 139-A), the Court had by judicial decisions 
engrafted a law which according to Chitaley’s Commentary on the Code of 
Criminal Procedure, Vol. I, Page 590 was this.” 

CRIMINAL PROCEDURE CODE, 1973 

A, I. R. 1980 S. C. 898 (932) (Pr. 148) “ Sarkaria J. (Majority view)— 
"For such capital offences, it was left to the Court, on the facts of each 
case, to pass, in its discretion, for reasons to be recorded, the sentence of 
death or the lesser sentence. This led to some difference of opinion whether 
even after the amendment of 1955, in case of murder the normal punish¬ 
ment was death or imprisonment for life; (See A. I. R. Commentaries on the 

Code of Criminal Procedure. Vol. 3, Page 585 by D. V. Chitaley and 
S. Appurao). 


LIMITATION ACT, 1963 

ILR (1977) Ker 15 (47) (Pr. 33) — Chandrasekhara Menon J.—■ "THa 
question has often arisen whether the co-heirs of a single debtor will b'e 
Joint contractors within the meaning of section 20. There is a wide diver¬ 
gence of opinion with regard to this in the decisions of the various High 
Courts. This is because of the diverse meanings given to the word joint con¬ 
tractors, occurring in sub-section (2) of section 20. This difference of opinion 
on the point has been well summarised in Chitaley and Rao’s 'Limitation 
Act at p. 635, Vol. I of the 4th (1964) Edition. We may extract that here.” 

J- (1100) (Pr. 10) (DB) — Per Gangeshwar Prasad J.— 
The principle is so firmly established that it does not appear necessary to 
cite decisions in support of it and we will only extract the following passage 
from Vol. II, page 1314 of the Commentary on the Limitation Act by Chitaley 
and Rao (1965 Edition).......” (Points 7 to 10 from Note 56, auoted) 

A.I.R. 1963 Puni. 457 (459) (Pr. 7) fV 50 C 1271 — Grover J.— "As 
stated m Chitaley’s Limitation Act. f3rd Edition). Volume T. Page 524, the 
words 'Stayed by an^ injunction or order* have reference to an order of a 
Court and not to a disability to sue or to apply arising from other causes.” 

TRANSFER OR PROPERTY ACT. 1882 
A. I. R. 1974 Andhra Pra. 139 (142|) (Pr. 30) (V 61 C 28) (FB) — Ekb'ofo 
C. J.— "The law in India in regard to the waiver Is the same. See the cases 
collected at page 2066 of Volume IH of Transfer of Property Act by D V 
Chitaley and S. Appu Rao.” 


1974 Rajdhani L. R. 23 (31) (Pr. 11) — V. S. Deshpande J.— "The righl 
of the landlord to hold all the co-tenants as liable to nay rent to’, him and, 
therefore, as being liable to be by^the landlord is not. therefore, af- 



rs (See Note 6. A. I. R. 
'(Hourth Edition).)” 

K. Mahaja^ J. — "In fact, if a 
of Property Act (TV of 
that ^the fview enunciated by 

^ J 


fected by any internal partition JamoiSg 
Commentaries on the Transfer Js ^ope 
1969 Current L. J. 989 (990^(PunjA — 
reference is made to Note 34/o| Chit^ 

1882) 3rd edition, page 17.87, 
the Orissa High Court is the preponderan 

A.IJJ 1964 Puni. 210 (211) (Pr. 4) [V 51 C 521- S. S. Dulat Actg. C. J. 
and D. K. Mahajan J.— "It is significant that the provisions of the section 
fS. Ill T. P. Act) have never been applied as a rule of equity, justice or 
good conscience by any of the High Courts in the territories to which this 
prowrion is not made applicable under S. I of the T. P. Act. whereas a 
number of cases will be found af page 173. Note 4, of Chitaley’s Transfer 
pf Property Act,' Vol. t where principles underlying the provisions of the 
Transfer of Property Ad Have Been so applied.....’!..” ' • 
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